jri'v-.sity   o(   California 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 

GIFT  OF 


J.    A.    C.    Grant 


Digitized  by  tine  Internet  Archive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/americanstaterep24freeiala 


THE 


American  State  Reports, 

OOHTAINIIfe  TU 

CASES  OF  GENERAL  VALUE  AND  AUTHORITY 

SUBSEQUENT  TO  THOSE   CONTAINED    IN  THE  "AMERICAN 
DECISIONS"  AND  THE  "AMERICAN  REFORTS^' 

DICIDSD  IH  THa 

COURTS  OF  LAST  RESORT 

OF   THE    SEVERAL    STATEa 

KMLMOnS>,   BKFOBTEB^   AKD  ANNOTATIP 

By  a.  C.  freeman, 

An  TBI  ASSOCIATB  EDIT0B3  OF  THS  "AMERICAN  DSOiaiOKE" 


Vol.  XXIV. 


SAN  FRANCISCOt 
BANCROFT-WHITNEY    COMPANY, 

Lav  Pubushkbs  and  Law  Bookbkllbbi, 
1892. 


Bntored  according  to  Act  of  Congress  in  the  year  1892^ 

By  BANCROPT-WHTTNEY  COMPANY, 

la  th«  Office  of  the  Librarian  of  Congress,  at  WasbingtaBi 


Bah  Francisco: 

FlUrCB-KOLLINS  ElKCTBOTYPI  COlTPAinrt 

Ttpooraphke:  4nd  STrRsoTTrcBSk 


AMERICAN  STATE  REPORTS. 

VOL.  XXIV. 


SCHEDULE 

showing  the  original  volumes  of  reports  m  which  the 
cases  herein  selected  and  re-reported  may  be  found, 
and  the  pages  of  this  volume  devoted  to  each  state. 
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Montana  Reports Vol.  10.  17-73 

Michigan  Reports Vols.  85-87.  74-188 

Minnesota  Reports Vol.  46.  189-263 

Mississippi  Reports  ......  Vol.  68.  264-312 

Missouri  Reports Vols.  104,  105.  313-407 

New  Jersey  Equity  Repobti     .    .  Vol.  47.  408-423 

New  York  Reports Vol.  127.  424-486 

Pennsylvania  Statb  Rkpobti     .    .  Vols.  142, 143.  487-686 

Tennessee  Reports Vol.  89.  686-646 

Virginia  Reports Vol.  87.  646-697 

WiscoNsnr  Rsporti    ......  Vol.  79.  698-746 

Alabama  Repobta Vols.  90,  91.  747-M7 


SCHEDULE 


8H0WINO   m  WHAT  VOLUMES  OP  THIS    SERIES  THE    OASES 

REPORTED  IN  THE   SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS   MAY  BE   FOUND. 


Btato  raporta  are  In  parentheses,  and  the  nombera  of  tbla  series  in  bold-faced  flgnrea. 


AlJUUicA.  — (83)  8;  (84)  6;  (86)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (90, 

91)24. 
Abkansas.  —  (48)  3;   (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22. 
California.  —(72)  1;  (73)  2;  (74)  5;  (75)  7:  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  23. 
COLOKADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  28. 
CoNNBoncuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  8L 
Delaware.  —(5  Houst)  1;  (6  Houst.)  22. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23. 
OsoROiA.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22. 
Illinois.- (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  U; 

(128)  16;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23. 
INDLINA.  —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20. 
Kaksas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23. 
Kentucky.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  2L 
Louisiana.- (39  La.  Ann.)  4;  (40 La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21. 
Maine.- (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20. 
Massachuse-its— (145)  1;   (146)  4;  (147)  9;   (148)12;   (149)14;   (160)  16; 

(151)  21;  (152)  23. 
Michioan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24. 
Minnesota.— (36)  1;  (37)  6;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24. 
Missisairpi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24. 
Missoubl— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)14;  (99)  17| 

(100)  18)  (101)  20;  (102)  22;  (103)  23;  (104,  106)  8^ 
Montana.  ~  (9)  18;  (10)  24. 
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10  Schedule. 

KiB»AiiKJL  —  (22)  8;  (23.  24)  8;  (25)  13;  (26)  18;  (27)  Btt 

Nbtada.— (19)8;  (20)19. 

Nbw  HAMPsiiniK.  —  (64)  10;  (62)  18;  (65)  2a 

Niw  JuuKT.  —  (43  N.  J.  £q.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  T;  (il 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (48  N.  J.  Eq.;  62  N.  J.  L.)  19;  (47  N.  J. 

Eq.)84. 
New  York. —  (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  lOJ 

(114)  11;  (116)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124.  125)  81;  (126)  88;  (127)  84. 
North  Carolina.  —  (97,  98)  8;  (99,  100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 

17;  (10.'))  18;  (106)  19;  (107)  22;  (lOS)  23. 
Ohio.  —  (46  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St)  8L 
Orkoom.  —  (16)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88. 
Pkmmstltania.  — (116,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa,  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St)  17; 

(132.  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139.  140.  141  Pa.  St)  23;  (142,  143  Pa.  St)  84. 
Rhodb  Island.  —  (15)  8. 

SoDTH  Carolina.  —  (26)  4;  (27.  28,  29)  13;  (30)  14;  (31,  32)  17. 
TKNNKS3KE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84. 
Tkxas.  —  (68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (75)  16;  (76)  18;  (77;  Sg  Tex. 

App.)  19;  (78)  22;  (79)  23. 
Vkrmont.  —  (60)  6;  (61)15;  (62)22. 

VnwraiA.  —  (82)  8;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84. 
Washington.  —(1)  22. 
Wkst  Viboinia.  —  (29)  6;  (30)  8;  (31)  13. 
WuooHSW.— (69)8;   (70,  71)  6;   (72)  7;  (73)  9;   (74,  76)17;  (7e,  77)  M 

(78)  88;  (79)  84. 
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VOL.  XXIV. 


OASES  REPORTED. 


NANBi  Subject.  Report.  Pioe. 

Ahem  7.  Freeman Execution 46  Miuu.  156....  20ti 

Alabama  etc.  R.  R.  Co.  y.  Hill . .  .Railroads 90  Ala.  71 764 

Allen  V.  Mohn Contract  qf  sale 86  Mich.  328 126 

Allen  V.  State Larceny 91  Ala.  19 856 

Alsup  V.  Banks Lease 68  Misa.  664  ....  294 

Appeal  of  Lewia Husband  and  wife..  85  Mich.  340....     94 

Bancroft  V.  Otis Wills 91  Ala.  279    904 

Bank  V.  Cummings Banks  and  banking.  89  Tenn.  609 . . . .  618 

Barden  V.  Montana  Club Social  club 10  Mont.  .330. ...     27 

Bass  V.  Patterson Usury 68  Miss.  310  ... .  279 

Bausman  v.  Eails Mortgages 46  Minn.  148 ....  201 

Bennett  V.  Van  Riper Relations 47  N.  J.  Eq.  563.  416 

Be  van  v.  Thackara Mechanics  lien 1 43  Pa.  St.  1 82 .. .  629 

Birmingham  etc.  R'y  Co.  v.  "SlbXq. Negligence 90  Ala.  8 748 

Birmingham  etc.  R'y  Co.  v.  Smith .  Railroads 90  Ala.  60 761 

Blodgett  etc.  L.  Co.  v.  Peters Waters 87  Mich .  498 ... .   175 

Bodey  v.  Thackara Mechanic's  Hen 143  Pa.  St.  171 .. .  52(5 

Boiling  V.  Kirby Conversion 90  Ala.  215 789 

Booth,  In  re Bills  and  notes 127  N.  Y.  109....  429 

Bowen  V.  Bowen Wills 87  Va.  438 664 

Brooks  V.  Black Vendor  and  vendee.  68  Miss.  161  ....  259 

Brooks  V.  Mangan Ordinance 86  Mich.  576....   137 

Brownell  v.  Dnrkee Attachment 79  Wis.  658 743 

Bruce  v.  Roper  Lumber  Co Evidence 87  Va.  381 657 

Bu^lerv.  Grand  Rapids  etc.  R.R.  J^^^^^  ^^, 85  ^-^^^  246....     84 

Campe  v.  Saucier Judicial  sales 68  Miss.  278  ....  273 

Canfield  v.  Great  Camp  etc Benefit  associations.  87  Mich.  626 ....   186 

Carley  v.  Graves Tnist/und 85  Mich.  483 99 

Carlisle  v.  Killebrew Judgment 91  Ala.  351 915 

Carnwright  V.  Gray Bills  and  notes 127  N.  Y.  92 424 

Ceeder  v.  Loud  etc.  L.  Co. Corporations 86  Mich.  541 ... .   134 

City  of  Titusville  v.  Brennan Mun.  corporations.. 1^3  Pa.  St.  642. . .  580 

Collins  V.  Voorheea Marriage 47  N.  J.  Eq.  315.  412 

Colville  T.  Miles Lease 127  N.  Y.  159.    ..  433 

Compton  V.  Hankina Waters 90  Ala.  411 823 

Conrad  ▼.  Effinger Vendor  and  vendee.   87  Va.  59 646 

V 


12  Cases  Reported. 

rtkum.  Bmnot,  Rctoht.  Paos. 

Corbin  t.  Planter!  Nat  Bank  ....  Bills  and  nota 87  Va.  661 673 

Corcoran  V.  St.  Louia  eta  R'yCa.iSr<^/«y«ice 105  Mo.  399 894 

Costello  T.  Ten  Eyck AgittmaU. 86  Mich.  348....  128 

Cribbs  V.  Sowle Durtm 87  Mich.  340....  166 

Daboey  V.  Hudsoa Office  and  officer  .. .  68  Miss.  292  . . . .  276 

Dederick  V.  Wolfe Contract 68  Miss.  500....  283 

De  Farges  t.  Ryland Husband  and  xotfe. .  87  Va.  404 659 

Dickie  ▼.  Abstract  Ca Abstracts  of  title...  89  Tenn.  431 616 

Dillon  T.  Hunt Negligence 106  Mo.  164 374 

Donnor  v.  Quartermaa Co-tenancy 90  Ala.  164 778 

Duncan  v.  Uartinan... Lease ...143  Pa.  St  596...  670 

Electric  R'y  Co.  ▼.  Shelton Negligence 89  Tenn.  423 614 

Estate  of  Kesler Antenuptial  cofi<r'M43  Pa.  St  3i>6...  657 

Everett  v.  London  etc.  Ina.  Co. .  ..Insurance 142  Pa.  St  332. . .  499 

Ex  parte  Mitchell Habeas  corpm....  .\^  Mo.  121 324 

Parquhar  V.  McAlevy Sale 142  Pa.  St  233...  497 

Finch  V.  Ullman CorporatioHM 105  Mo.  255 383 

Garland  V.  Garland Trusts 87  Va.  768 682 

Georgia  etc.  R'y  Ca  t.  Love Railroads 91  Ala.  432 927 

Georgiaetc.  R'y  Co.  ▼.  Underwood,  ffaiirood* 90  Ala.  49 756 

Goddin  V.  Bland Equity 87  Va.  706 678 

^ham^^'^^^^^^'^^.^T'f^'^'"'^'''"'- 79  Wis.  47 698 

Greene  ▼.  Conse... Vendor  and  vendee. 12TS.  Y.  386....  458 

Griffith  y.  Ventress Deeds 91  Ala.  366 9)8 

Guiterman  v.  Sharvey  Sheriffs 46  Minn.  183....  218 

Haesley  v,  Winona  etc.  R.  R.  Co. . .  Railroads 46  Minn.  233 ... .  220 

Hall  V.  Palmer Wills 87  Va.  354 653 

Hay  V.Weber Streets 79  Wis.  587 737 

Hayes  T.  Westcott Chattel  mortgage...  91  Ala.  143 875 

Heath  v.  Hewitt Deed 127  N.  Y.  166....  438 

"etrCa":  .^.^f:.^.°:.'[*.^!!?.'f  \CorporaUon, 127  N.  Y.  252....  448 

Hope  V.  Blair Jurisdiction. 106  Mo.  85 366 

Howze  V.  Dew Co-tenancy 90  Ala.  178 783 

Hoyt  V.  Hoyt Trade-mark 143  Pa.  St  623...  675 

Hubl.ell  V.  Blandy Bailment...   87  Mich.  209....  154 

Huntington  V.  Parkhurst LandCd  and  tenant.  87  Mich.  38 146 

Ide  V.  Leiser Vendor  and  vendee.   10  Mont.  5 17 

In  re  Booth Bills  and  notes 127  N.  Y.  109....  429 

Jackson  v.  State Larceny 91  Ala.  56 860 

James  v.  Drew Surveys 68  Miss.  518  ....  287 

Johnson  v.  First  Nat  Bank Master  and  servant.  79  Wis.  414 722 

Jones  V.  State Assault 90  Ala.  628 860 

Jones  V.  Temple Vendor  and  vendee.  87  Va.  210 649 

Kansas  City  etc.  R  R.  Co.  v.  Riley.  Railroads 68  Miss.  766  ....  309 

Kansas  City  etc.  R.  R.  Co.  v.  Smith.  Eridence  90  Ala.  25 753 

Kesler's  Estate Antenuptial  contr't.US  Pa.  St  386.  ,.  667 


Cases  Kefobted.  13 

Kahe.  Subject.  Bifobk  Paqs. 

^eTrS^.  ^'"'.  .!*..!!!'f*°!'.*[^""'^ s^T^"^"-  * 586 

Landis  v.  Saxton Limitations 105  Mo.  486 403 

Lauey  v.  Garbee Judgments 105  Mo.  355 391 

Lwv.Hill Abatement 87  Va.  497 666 

Lego  ▼.  Medley Deed 79  Wis.  211 706 

Lewis's  Appeal ^uabandandvo^t..  85  Mich.  340....     94 

^'Ttwco°Co!'.^^'!~.^^^  \Trade.marh» 104  Mo.  53 313 

Lillibridfire  v.  Lackawanna  eto.  Co.Minerah 143  Pa.  St.  293. . .  644 

Linderman  v.  Pomeroy Limitationa 142  Pa.  St.  168 .. .  494 

Liuea  v.  Lines Eqwty 142  Pa.  St.  149...  487 

Loinerson  T.  Johnston Fraud 47  N.  J.  Eq.  312.  410 

Long  7.  Georgia  etc  R'y  Co. Corporations 91  Ala.  519 931 

Louisville  etc.  B.  R.  Co.  T.  Ut\\ ..  Railroads 91  Ala.  112 863 

Loweastein  V.  Bew Attachment 68  Miss.  265 . . . .  269 

Lyon  V.  Fairbanks Trespass 79  Wis.  456 732 

Mackey  T.  Cole Chattel  mortgage...  79  Wis.  426 728 

Martin  y.  State Crinunallaw 90  Ala.  602 844 

Maury  V.  State Homicide 68  Miss.  605....  291 

McCracken  v.  Flanagan Process 127  N.  Y.  493....  481 

McDonald  V.  State Former  jeopardy.. .  79  Wis.  651 740 

Milbank  V.  Jones Pleading 127  N.  Y.  370....  454 

Mitchell,  Ex  parte Habeas  corpus 104  Mo.  121 324 

Montgomery  v.  Crosstb wait Bills  and  notes 90  Ala.  553 832 

Moon  V.  Northern  P.  R.  R.  Ca .  ..Railroads 46  Minn.  106 ... .   194 

New  Decatur  r.  Berry Mun.  corporations. .  90  Ala.  432 827 

Newlove  t.  Callaghan Husband  and  wife. .  86  Mich.  297 ....   123 

Newsome  ▼.  Snow Vendor  and  vendee.  91  Ala.  641 934 

Gates  V.Union  P.  R'y  Co. Statutes 104  Mo.  514 348 

O'Malley  V.  Ruddy Mortgage 79  Wis.  147 702 

Orne  r.  Fridenberg Injunctions 143  Pa.  St.  487 . . .  567 

Parkhurstv.  Harrower WiUa 142  Pa.  St.  432...  507 

Payne  v.  Payne Marr.  and  divorce,.  40  Minn.  467 ....  240 

Pennington  v.  Todd Partnership 47  N.  J.  Eq.  669 .  419 

People  V.  Johnson Breach  of  peace....  86  Mich.  175....  116 

People  V.  Wagner Ordinance 86  Mich.  594....   141 

Philadelphia  v.  Ridge  etc.  R'y  Co.8tatutes 142  Pa.  St.  484...  612 

Quigley  v.  Delaware  etc  Canal  CcRaUroads 142  Pa.  St.  388 .. .  504 

Ragsdale  V.  Ragsdale Demse 68  Miss.  92 256 

Randall  t.  American  Fire  Ins.  Co.. Insurance 10  Mont.  340. ...     50 

Rigney  v.  Rigney Marr.  and  divorce.. 127  "S,  Y.  408....  462 

Roach  v.  Privett Judgments 90  Ala.  391 819 

Robinson  t.  Lewis Co-tenancy 68  Miss.  69 254 

Roddy  ▼.  Missouri  P.  R'y  Co. Negligence 104  Mo.  234 833 

Roux  V.  Blodgett  eta  Cow Master  and  servant.  85  Midi.  619....   102 

Rudev.  Nass * Libel. 79  Wis.  321 717 

Schmedding  y.  May Mandamus 85  Mich.  1 74 

Bears  y.  Stone  Coonty CourU 105  Mo.  236 S78 


14  Casks  Refobtso. 

Nams.  SoBJKcr.  KiPOBt:  Tauw, 

Seinple  V.  Olenn Corporatioiu 91  Ala.  248 894 

Shackamaxoa  Bank  t.  Yard Banks  and  banking.  U3  Pa.  St.  129.    .   621 

Shephord  ▼.  Wars StatvU» 46  Minn.  174....  212 

Sherwood  ▼.  Baker Probate  acUe 105  Mo.  472 399 

Shortel  v.  City  of  St  Joseph Matter  and  servant  .\0\  Mo.  114 317 

Smith  V.  Western  R'y  Co. Oarritrt 91  Ala.  456 929 

SneathenT.  Sneathen Deedt 104  Mo.  204 326 

Snider  etc.  Co.  v.  Troy Oorporatiotu 91  Ala.  224 887 

Sparks  v.  Dispatch  Transfer  Co. .  .Coi-poraUona 104  Mo.  631 351 

State  V.  Hayes Criminal  law 105  Mo.  76 360 

State  T.  McDonald Larceny 10  Mont.  21 25 

State  V.  Shroyer AbsouH  to  rape . . .  Ad^  Mo.  441 344 

Stein  ▼.  Swensen  Umry 46  Minn.  360. ...  234 

Stevens  V.  Hannan Bills  and  notet 86  Mich.  305....   125 

Stevens  v.  Ludlum Estoppel 46  Minn.  160 210 

Stniwell  ▼.  StillweU Eqttity 47  N.  J.  Eq.  275.  408 

Stinson  T.  Lee Bills  and  nates  ... .  68  Miss.  113  ....  257 

Stitt  V.  State Jiomieide 91  Ala.  10 863 

Stowers  v.  Postal  TeL  eto.  Co. ... TeUgr'h  companies.  68  Miss.  559  ....  290 

St.  Paul  Nat.  Bank  v.  Cannon Bills  and  notes 46  Minn.  95 '.   189 

Summers  v.  Bergner  ete.  Co. Negligence 143  Pa.  St  114. . .  618 

Sweeney  V.  Warren Ex'rs  and  adm'rs..l2TiH.  Y.  i26.. ..  468 

Thomas  v.  Glazener Execution 90  Ala.  637 830 

Tode  V.  Gross Covenant 127  N.  Y.  480. .. .  476 

Town  of  Koscinsko  T.  Slomberg.  .Mun.  corporations. .  68  Miss.  469  ....  281 

Trentor  v.  Pothen Agency 46  Minn.  298....  225 

Tafts  V.  D'Arcambal Conditional saie....  85  Mich.  185 79 

Ulrich  V.  Reinoehl Insurance 143  Pa.  St  238...  634 

Van  Kleeck  t.  Hammell Partnership 87  Mich.  599 ... .  182 

'^l^^'^.^'.^T^.^^f^^.^!^.  l^^^^rice 91  Ala.  170 883 

Wahlrop  ▼.  Friedman Mortgages 90  Ala.  167 775 
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Ide  V,  Leisee. 

[10  Montana,  5.] 

YnrooB  ahb  Vbkdeb  —  Option  to  Purchase  —  Considkratiok.  ^  An 
option  for  the  purchase  of  land,  limited  to  a  certain  time  for  a  certain 
consideration,  cannot  be  extended  beyond  that  time  by  contract  without 
a  new  consideration.     Such  contract  is  nudum  pactum,  and  void. 

Vmmdob  and  Vbndee  —  Void  Optio.'I  as  Continuing  Offer  to  Sell  — 
Speoifio  Performance.  —  An  option  for  the  purchase  of  land,  though 
Toid  as  an  option  because  of  an  extension  of  time  without  new  consid- 
eration, is  still  valid  as  a  continuing  offer  to  sell,  and  if  accepted  before 
retraction,  together  with  a  tender  of  the  purchase  price,  it  constitatea  a 
contract  upon  which  specific  performance  may  be  had. 

Ybndor  and  Vendee  —  Contract  for  Purchase  —  Statute  of  Frauds. 
—  An  option  or  contract  for  the  purchase  of  land  signed  by  the  vendor 
alone  may  be  enforced  by  the  vendee  under  a  statute  of  frauds  not  re- 
quiring  the  writing  to  be  signed  by  the  party  sought  to  be  charged,  but 
only  by  the  party  by  whom  the  sale  is  to  be  made. 

ViNDOR  AND  Vendee  —  Contract  of  Sale  —  Specific  Performance. — 
A  complaint  in  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  land  need  not  allege  the  non-existence  of  a  complete  or  ade- 
quate remedy  at  law  in  damages. 

V*NDoa  AND  Vendee  —  Contract  of  Sale  —  Specific  Pehformanok. — 
A  complaint  in  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  land,  alleging  that  the  vendor  was  the  owner  thereof  at  the 
time  of  the  execution  of  the  contract,  need  not  allege  that  he  mm  the 
owner  at  the  time  that  such  complaint  was  filed. 

A.CT10N  for  specific  performance  based  upon  a  written  option 
signed  by  one  Leiser  on  September  24, 1889,  by  which  he,  for  a 
consideration  of  one  dollar,  gave  one  Ide  the  sole  right  to  pur- 
chase certain  land  within  ten  days  from  that  date,  and  agreed 
to  furnish  a  good  and  sufficient  deed  thereto.  This  option 
also  had  indorsed  upon  it  the  following:  "  I   hereby  extend 
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the  above  option  for  a  period  of  ten  days  from  this  date, 
October  3,  1889.  J.  J.  Leiseh."  On  October  11,  1889,  Ide 
tendered  Leiser  the  purchase  price  agreed  upon,  and  demanded 
a  deed.  Leiser  refused  to  convey,  A  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  was  sustained,  judgment  rendered 
for  defendant,  and  phxintiff  appealed. 

A.  C.  Boihin,  for  the  appellant. 

McCutcheon  and  Mclntire,  for  the  respondent. 

De  Witt,  J.  For  convenience  of  terms,  we  will  designate 
the  original  document  pleaded  as  the  first  instrument,  and 
the  option  therein  as  the  first  option,  and  the  indorsement 
extending  the  time  as  the  second  instrument  and  option.  We 
will  not  discuss  the  validity  of  the  first  instrument  as  a  foun- 
dation for  an  action  for  specific  performance.  We  will  as- 
sume, for  the  purpose  of  this  decision,  that  it  is  good.  The 
option  assumed  to  be  granted  therein  was  not  exercised  within 
the  time  limited,  and  expired  October  4th.  The  considera- 
tion for  this  option  was  one  dollar;  whether  paid  by  Ide  to 
Leiser,  or  still  a  debt  owing  from  Ide  to  Leiser,  is  immaterial. 
That  consideration  was  exhausted  by  the  expiration  of  the 
option  on  October  4th.  Ide  paid  his  money,  the  one  dollar, 
and  received  his  goods,  the  option.  Leiser  took  the  one  dol- 
lar, and  delivered  a  consideration  therefor,  viz.,  the  option. 
Tlie  transaction  was  complete,  and  the  terms  performed  by 
each  party  to  the  agreement. 

We  come  to  the  second  instrument  and  option.  No  con- 
sideration is  named  therein,  specifically  or  by  reference.  The 
consideration  for  the  first  option  cannot  do  service  for  the 
second.  That  consideration  vf as  functus  officio  in  the  first  in- 
strument. A  consideration  determined  by  the  parties  to  be 
the  consideration  for  the  sale  of  one  article  on  one  day,  and 
80  declared  in  writing,  cannot,  in  the  face  of  such  declara- 
tion, be  construed  by  the  court  as  a  consideration  for  the  sale 
of  another  article  on  another  day.  The  first  ten  days'  option 
was  a  thing  of  value,  and  paid  for  as  such.  The  second  was 
another  separate  valuable  article.  Was  there  any  considera- 
tion for  its  sale? 

We  believe  some  definitions  and  distinctions  will  aid  this 
discussion.  There  may  be,  —  1.  A  sale  of  lands;  2.  An  agree- 
ment to  sell  land;  and  3.  What  is  popularly  called  an  option. 
The  first  is  the  actual  transfer  of  title  from  grantor  to  grantee. 
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by  appropriate  instrument  of  conveyance.  The  second  is  a 
contract  to  be  performed  in  the  future,  and  if  fulfilled,  re- 
sults in  a  sale.  It  is  a  preliminary  to  a  sale,  and  is  not  the 
sale.  Breaches,  rescission,  or  release  may  occur,  by  which  the 
contemplated  sale  never  takes  place.  The  third,  an  option, 
originally,  is  neither  a  sale  nor  an  agreement  to  sell.  It  is 
simply  a  contract,  by  which  the  owner  of  property  (real  estate 
being  the  species  we  are  now  discussing)  agrees  with  another 
person  that  he  shall  have  the  right  to  buy  his  property,  at  a 
fixed  price,  within  a  time  certain.  He  does  not  sell  his  land; 
he  does  not  then  agree  to  sell  it;  but  he  does  then  sell  some- 
thing,—  viz.,  the  right  or  privilege  to  buy  at  the  election,  or 
option,  of  the  other  party.  The  second  party  gets  in  prsesentif 
not  lands,  or  an  agreement  that  he  shall  have  lands,  but  he 
does  get  something  of  value;  that  is,  the  right  to  call  for  and 
receive  lands  if  he  elects.  The  owner  parts  with  his  right  to 
sell  his  lands  (except  to  the  second  party),  for  a  limited  pe- 
riod. The  second  party  receives  this  right,  or  rather,  from 
his  point  of  view,  he  receives  the  right  to  elect  to  buy.  That 
which  the  second  party  receives  is  of  value,  and  in  times  of 
rapid  inflation  of  prices,  perhaps  of  great  value.  A  contract 
must  be  supported  by  a  consideration,  whether  it  be  the  actual 
sale  of  lands,  an  agreement  to  sell  lands,  or  the  actual  sale  of 
the  right  to  demand  the  conveyance  of  lands.  A  present  con- 
veyance of  lands  is  an  executed  contract.  An  agreement  to 
sell  is  an  executory  contract.  The  sale  of  an  option  is  an  ex- 
ecuted contract.  That  is  to  say,  the  lands  are  not  sold.  The 
contract  is  not  executed  as  to  them,  but  the  option  is  as  com- 
pletely sold  and  transferred  in  prsesenti  as  a  piece  of  personal 
property  instantly  delivered  on  payment  of  the  price.  Now, 
this  option,  this  article  of  value  and  of  commerce,  must  have 
a  consideration  to  support  its  sale.  As  it  is  distinct  from  a 
sale  of  lands,  or  an  agreement  to  sell  lands,  so  its  considera- 
tion must  be  distinct;  although  if  a  sale  of  the  lands  afterwards 
follows  the  option,  the  consideration  for  the  option  may  be 
agreed  to  be  applied,  and  often  is,  as  a  part  payment  on  the 
price  of  the  lands.  But  there  must  be  some  consideration 
upon  which  the  finger  may  be  placed,  and  of  which  it  may 
be  said,  this  was  given  by  the  proposed  vendee  to  the  proposed 
vendor  of  the  lands,  as  the  price  for  the  option,  or  privilege 
to  purchase.  We  have  been  led  into  this  endeavor  to  make 
clear  our  views  of  these  distinctions,  because,  in  the  argu- 
ment, counsel  did  not  seem  to  give  them  as  much  weight  as 
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they  ieem  to  us  to  demand.  We  refer  to  the  following  au- 
thorities: Gordon  v.  Darnell,  5  Col.  302;  Bradford  v.  Foster, 
87  Tenn.  4;  Boston  &  M.  R.  R.  Co.  v.  Bartlelt,  3  Cush.  224; 
Bean  v.  Burhank,  16  Me.  458;  33  Am.  Dec.  681;  De  Rutte  v. 
Muldrow,  16  Cal.  505;  Johnston  v.  Trippe,  33  Fed.  Rep.  530; 
Thompson  v.  Dill,  30  Ala.  444;  Mers  v.  Franklin  Ins.  Co.,  68 
Mo.  127;  Thome  v.  Deas,  4  Johns.  84;  Burnet  v.  JJtsco,  4  Johns. 
235;  Z^«a  v.  Whitcomb,  5  Bing.  34;  Bishop  on  Contracts,  sees. 
77,  78;  McDonald  v.  Bewick,  51  Mich.  79;  Schroeder  v.  Gemein- 
der,  10  Nev.  355;  TFoodru/v.  Woodruff,  44  N.  J.  Eq.  355; 
Perkins  v.  Hadsell,  50  111.  216;  Waterman  on  Specific  Per- 
formance, sec.  200. 

Examine  the  two  options  granted  in  the  case  before  us.  L. 
sold  I.  an  option  for  ten  days  from  September  24th,  for  one 
dollar.  He  then  gives  an  option  for  another  ten  days  from 
October  3d;  for  what?  For  nothing.  L.  transfers  this  option, 
this  incorporeal  valuable  something,  for  nothing.  The  trans- 
fer of  the  option  was  nudum  pactum,  and  void.  But  the  point 
just  discussed  being  conceded,  appellant  still  contends  that 
this  second  instrument,  or  option,  was  a  continuing  offer 
to  sell,  at  a  given  price,  and  was  accepted  by  respondent  be- 
fore retracted,  and  that  such  acceptance,  evidenced  by  and 
accompanied  with  the  tender  of  the  price  and  demand  for  a 
deed,  constitutes  an  agreement  to  sell  land  which  may  be  en- 
forced in  equity.  We  leave  behind,  now,  our  views  of  options, 
and  consideration  therefor,  and  meet  a  wholly  different  prop- 
osition. 

Reading  the  two  instruments  together,  we  find  that  on 
October  3d  L.  extended  to  I.  an  offer  to  sell  his  lands  at  the 
price  of  one  thousand  dollars.  There  was  no  consideration 
for  the  offer,  and  it  could  have  been  nullified  by  L.  at  any 
time  by  withdrawal.  But  it  was  accepted  by  I.,  while 
outstanding,  the  price  tendered,  and  deed  demanded.  It 
must  be  plain,  from  the  previous  discussion,  that  we  do  not 
hold  that  the  offer  when  made,  or  at  any  moment  before 
acceptance,  was  a  sale  of  lands,  an  agreement  to  sell  lands, 
or  an  option.  But,  upon  acceptance  and  tender,  was  not 
a  contract  completed  ?  If  one  person  offers  to  another  to 
sell  his  property  for  a  named  price,  and  while  the  offer  is  un- 
retructed  the  other  accept,  tenders  the  money,  and  demands 
the  property,  that  is  a  sale.  The  proposition  is  elementary. 
The  property  belongs  to  the  vendee,  and  the  money  to  the 
vendor.     Such  is  precisely  tlie  situation  of  the  parties  herein. 
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L.  offered  to  sell  for  one  thousand  dollars.  I.  accepted,  ten- 
dered the  price,  and  demanded  the  property.  Every  element 
of  a  contract  was  present,  —  parties,  subject-matter,  considera- 
tion, meeting  of  the  minds,  and  mutuality.  And  as  to  the 
matter  of  mutuality,  we  are  now  beyond  the  defective  option. 
We  have  simply  an  offer  at  a  price,  acceptance,  payment  or 
tender,  and  demand.  That  this  was  a  valid  contract  we  can- 
not for  a  moment  doubt. 

In  discussing  a  transaction  of  this  nature,  in  Gordon  v. 
Darnell,  5  Col.  304,  Beck,  C.  J.,  in  a  clear  opinion,  says: 
"  Its  legal  effect  is  that  of  a  continuing  offer  to  sell,  which  is 
capable  of  being  converted  into  a  valid  contract  by  a  tender  of 
the  purchase-money,  or  performance  of  its  conditions,  what- 
ever they  may  be,  within  the  time  stated,  and  before  the  seller 
withdraws  the  offer  to  sell."  Lurton,  J.,  in  Bradford  v.  Foster^ 
87  Tenn.  8,  says:  "  Before  acceptance,  such  an  agreement 
can  be  regarded  only  as  an  offer  in  writing  to  sell  upon  speci- 
fied terms  the  lands  referred  to.  Such  an  offer,  if  based  upon 
no  consideration,  could  be  withdrawn  by  the  seller  at  any 
time  before  acceptance.  It  is  the  acceptance  while  outstand- 
ing which  gives  an  option  not  given  upon  a  consideration  vi- 
tality." In  Boston  &  M.  R.  R.  Co.  v.  Bartlett,  3  Gush.  227, 
we  find  the  following  by  Fletcher,  J.:  "In  the  present  case, 
though  the  writing  signed  by  the  defendants  was  but  an  offer, 
and  an  offer  that  might  be  revoked,  yet  while  it  remained  in 
force  and  unrevoked,  it  was  a  continuing  offer  during  the 
time  limited  for  acceptance;  and  during  the  whole  of  that 
time  it  was  an  offer  every  instant,  but  as  soon  as  it  was  ac- 
cepted, it  ceased  to  be  an  offer  merely,  and  then  ripened  into 
a  contract."  This  case  readily  distinguishes  Bean  v.  Burbank, 
16  Me.  458,  33  Am.  Dec.  681,  which  may  seem  to  hold  a  con- 
trary doctrine.  It  also  repudiates  Cooke  v.  Ozley,  3  Term  Rep. 
653,  and  claims  that  the  English  case  is  said  to  be  inaccu- 
rately reported,  and,  in  any  event,  entirely  disregarded  in  the 
later  decisions:  See  also  De  Rutte  v.  Muldrow,  16  Cal.  505; 
Thompson  v.  Dill,  30  Ala.  444;  Goodpaster  v.  Porter,  11  Iowa, 
161;  Vassault  v.  Edwards,  43  Cal.  458;  Black  v.  Woodrow,  39 
Md.  194;  Bishop  on  Contracts,  sees.  77,  78;  Woodruff  y.  Wood- 
ruff,  44  N.  J.  Eq.  355;  Shirley  v.  Shirley,  7  Blackf.  452;  Per- 
kins V.  Hadsell,  50  111.  216;  Lowber  v.  Connit,  36  Wis.  176; 
Pomeroy  on  Contracts,  sec.  169,  note  1.  We  cannot  but  con- 
clude that  the  transaction  in  the  case  at  bar  constituted  a 
valid  contract,  upon  which  specific  performance  may  be  had. 
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Bat  conceding  that  the  contract  is  per  ae  good,  it  is  urged 
that  it  is  void  under  the  statute  of  frauds.  The  statute  is  as 
foIIov78:  "Every  contract  for  the  leasing  for  a  longer  term 
than  one  year,  or  for  the  sale  of  any  lands,  or  interest  in 
lands,  shall  be  void,  unless  the  contract,  or  some  note  or 
memorandum  thereof  expressing  the  consideration,  be  in 
writing,  and  be  subscribed  by  the  party  by  whom  the  lease  or 
■ale  is  to  be  made  ":  Comp.  Stats.,  sec.  219,  p.  652. 

It  is  argued  that  the  contract  could  not  be  enforced 
against  the  plaintiff,  if  he  were  the  party  sought  to  be 
charged,  as  he  has  not  signed  the  instrument  in  writing,  and 
that  if  it  cannot  be  invoked  against  the  plaintiff,  by  reason  of 
the  statute  of  frauds,  it  also  cannot  be  urged  against  the  de- 
fendant. But  our  statute  does  not  require  the  writing  to  be 
signed  by  the  party  sought  to  be  charged,  but  only  by  the 
party  by  whom  the  sale  is  to  be  made.  We  have  these  facts: 
The  party  by  whom  the  sale  was  to  be  made,  L.,  signed  the 
memorandum  expressing  the  consideration;  the  buyer  ac- 
cepted. Not  only  was  the  contract  complete,  but  the  statute 
was  satisfied:  Bean  v.  Burbank,  16  Me.  458;  33  Am.  Dec. 
681;  Vassault  v.  Edwards,  43  Cal.  458;  Shirley  v.  Shirley, 
7  Blackf.  452;  Ohamplin  v.  Pariah,  11  Paige,  405;  Clason  v. 
Bailey,  14  Johns.  484;  Lowher  v.  Connit,  36  Wis.  176.  We 
believe  that  this  discussion  leaves  it  clear  that  these  views 
are  not  in  conflict  with  Ryan  v.  Dunphy,  4  Mont.  342;  May- 
ger  v.  Crv^e,  6  Mont.  485;  Ducie  v.  Ford,  8  Mont.  233.  The 
demurrer  on  the  point  just  investigated  should  have  been 
overruled. 

On  behalf  of  the  demurrer,  it  is  again  argued  that  the  com- 
plaint is  defective,  in  that  it  does  not  state  that  the  plaintiff 
has  no  complete  and  adequate  remedy  at  law  in  damages.  It 
is  undoubtedly  the  general  rule  that  "in  suits  for  specific  per- 
formance, the  party  complaining  must  not  only  show  the  acts 
relied  on  as  part  performance,  his  willingness  and  ability  to 
perform  his  part  of  the  contract,  but  it  must  also  appear  that 
his  position  is  such  that  an  action  at  law  for  dani,!ges  will 
not  afford  him  adequate  relief":  Ducie  v.  Ford,  8  Mont.  240. 
But  actions  for  the  conveyance  of  real  estate  are  an  ex- 
ception, or  perhaps  not  an  exception,  but  rather  the  pre- 
sumption exists,  from  the  nature  of  the  case,  that  damages 
are  not  adequate  relief  In  Baumann  v.  Pinckney,  118  N.  Y. 
604,  the  court  says  (Vann,  J.):  "Thus  it  happened  that  the 
court  directed  that  tlie  complaint  should  be  dismissed. 
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because  the  plaintiflF  had  an  adequate  remedy  at  law.  Ac- 
cording to  a  long  and  unbroken  line  of  decisions,  the  latter 
ground  is  clearly  untenable.  As  early  as  1835  it  was  said  by 
Chancellor  Walworth  that  a  suit  in  equity  against  the  vendee 
to  compel  a  specific  performance  of  a  contract  to  purchase 
land  had  always  been  sustained  as  a  part  of  the  appropriate 
and  acknowledged  jurisdiction  of  a  court  of  equity,  although 
the  vendor  has,  in  most  cases,  another  remedy,  by  an  action 
at  law  upon  the  agreement  to  purchase;  ....  the  right  of 
the  vendee  to  maintain  specific  performance  is  too  well  settled 
to  require  further  discussion."  And  see  cases  there  cited. 
See  also  Pomeroy's  Eq.  Jur.,  sees.  221,  1402;  Story's  Eq.  Jur., 
sec.  746.  We  are  of  opinion  that  the  demurrer,  on  this  ground 
also,  should  have  been  overruled.  We  are  again  asked  to  sus- 
tain the  demurrer,  for  the  reason  that  the  complaint  does  not 
allege  that  it  is  within  the  power  of  the  defendant  to  make 
the  conveyance,  in  pursuance  to  a  decree  of  the  court  so  re- 
requiring  him;  that  is  to  say,  the  complaint  should  allege 
that  the  defendant  was  still,  at  the  time  of  filing  the  com- 
plaint, the  owner  of  the  land.  The  incapacity  of  the  defend- 
ant to  perform,  to  be  an  excuse,  must  exist  at  the  time  of  the 
hearing.  If  he  did  not  possess  the  subject-matter  at  the  time 
of  making  the  contract,  this  does  not  constitute  legal  impos- 
sibility, if  he  acquired  it  subsequently,  at  or  before  the  hear- 
ing: Pomeroy's  Eq.  Jur.,  sec.  1405,  note  1,  and  cases  cited. 
We  do  not  now  know  what  may  be  made  to  appear  on  the 
hearing.  That  is  not  reached.  We  examine  now  only  a  de- 
murrer to  the  complaint,  which  confesses  all  the  facts  alleged 
in  the  complaint.  The  complaint  alleges  that  the  defendant 
was  the  owner  on  September  24th,  when  he  executed  the 
writing.  He  has  never  withdrawn  his  ofler  to  sell.  The  offer 
ripened  into  a  contract  October  11th.  The  complaint  was 
filed  the  same  day.  If  a  person,  having  executed  a  contract 
for  the  sale  of  lands,  knowingly  executes  any  other  agreement 
to  sell  or  dispose  of  the  same  lands  to  another  person,  he  is 
guilty  of  a  felony:  Crira.  Laws,  sec.  200.  Must  the  complaint 
allege  that  defendant  has  not  committed  a  felony?  If  defend- 
ant has  parted  with  the  land  ad  interim,  it  is  a  fact  peculiarly 
within  his  own  knowledge,  —  knowledge  which  it  may  well  be 
impossible  to  come  to  the  plaintiff. 

"  It  must  be  that  in  an  action  of  this  kind  the  complaint 
must  make  a  case  in  which  the  defendant  is  at  least  able  to 
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perform":  Joseph,  v.  Holt,  37  Cal.  256.  Elliot,  C.  J.,  in  Col- 
trell  V.  Cottrell,  81  Ind.  88,  says:  "The  principal  objection 
urged  against  it  [the  complaint]  is,  that  the  first  paragraph 
does  not  allege  that  the  ancestor  of  the  appellants  had  any 
title  to  the  property  which  it  is  alleged  he  agreed  to  convey, 
and  is  therefore  bad.     There  are  facts  stated  which  show  title 

in  the  decedent If  the  appellee  is  content  with  such 

title  as  a  conveyance  from  the  heirs  of  the  deceased  vendor 
will  convey,  the  appellants  should  not  be  allowed  to  prevent 
him  from  securing  it.  The  ancestor  had  bargained  away  all 
the  title  he  had,  and  whether  that  was  much  or  little,  the  ap- 
pellee's contract  vested  in  him  the  right  to  have  that  for 
which  he  had  contracted.  It  cannot  be  of  importance  to  ap- 
pellants whether  that  title  was  perfect  or  imperfect,  for  the 
appellee  has  a  right  to  it,  whatever  its  character  may  be.  If 
he  is  satisfied,  they  cannot  complain,  for  it  never  descended 
to  them,  but  had  vested  in  the  appellee  prior  to  the  death  of 
their  ancestor." 

In  the  case  before  us,  the  plaintifiF  could  preserve  the  status 
in  quo,  against  innocent  purchasers  from  the  defendant,  by 
filing  a  notice  of  lis  pendens.  It  is  not  necessary  to  say  what 
might  be  our  views  upon  the  question  of  the  inability  of  the 
defendant  to  perform  on  the  appearance  of  further  facts  at  the 
hearing.  We  are  of  the  opinion,  under  all  the  circumstances 
of  this  case,  that  the  complaint  shows  a  prima  facie  case  as 
to  this  point,  and  that  the  demurrer  in  this  behalf  should  be 
overruled.  These  views  seem  to  us  to  be  the  exercise  of  a 
sound  discretion:  Schroeder  v.  Gemeinder,  10  Nev.  369;  Pome- 
roy's  Eq.  Jur.,  sees.  860,  1404. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  court  to  overrule 
the  demurrer. 

Vbndoe  and  Vendee  —  Option  to  Purchase  —  Consideration. — An 
agreement  or  promise  to  extend  the  time  for  the  exercise  of  an  option  to 
buy,  unsupported  by  a  consideration,  is  a  mere  nudum  pacturji,  and  is  not 
enforceable:  Coleman  v.  Applegarth,  68  Md.  21;  6  Am.  St.  Rep.  417,  and 
note.  The  tender  of  the  purchase  price  after  the  time  designated  in  the 
agreement  to  sell  will  not  entitle  the  vendee  to  specific  performance:  Martin 
V.  Morgan,  87  Cal.  203;  22  Am.  St.  Rep.  240,  and  note.  The  question  as  to 
whether  and  when  time  is  of  the  essence  of  a  contract  to  convey  land  dis- 
eussed  at  length:  Oreen  v.  Co'villaud,  10  Cal.  317;  70  Am.  Dec.  725,  and  note. 

Vendor  and  Vendee  —  Void  Option  as  a  Continuing  Offer  to  Sell. 
—  An  option  to  buy  land,  though  void  on  account  of  an  extension  of  time, 
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may  yet  operate  as  a  continuing  oflFer,  until  withdrawn  by  the  party  making 
it:  CoUman  v.  Applegrath,  68  Md.  21;  6  Am.  St.  Rep.  417,  and  note. 

Vendor  and  Vkndkb  —  Statute  of  Fbatids.  —  A  memorandam  of  a  sale 
of  real  estate  which  does  not  name  or  describe  the  vendor  is  defective:  MeniM 
T.  NevmttiOer,  122  N.  Y.  491;  19  Am.  St.  Rep.  514,  and  note. 


State  v.  McDonald. 

[10  Montana,  2L] 
Criuikal  Law  —  Lakcbnt  —  Variance  between  Allegation  and  Prooi'. 
—  An  indictment  charging  grand  larceny  in  stealing  "one  iron-gray 
horse,  a  gelding,"  is  not  supported  by  proof  showing  the  theft  of  a 
"horse"  or  "colt,"  and  the  variance  is  fatal  to  conviction. 

Conviction  under  an  indictment  charging  grand  larceny  in 
stealing  "  one  iron-gray  horse,  a  gelding."  Such  indictment 
was  drawn  under  a  statute  providing  that  "if  any  person  or 
persons  shall  steal,  or,  with  intent  to  steal,  shall  take,  carry, 
drive,  lead,  or  entice  away,  any  mare,  gelding,  stallion,  colt, 
foal  or  filly,  mule  or  ass,  ox,  cow,  bull,  stag,  heifer,  steer,  or 
calf,  being  the  property  of  another,  of  whatever  value,  he  or 
they  shall  be  deemed  guilty  of  grand  larceny."  On  the  trial, 
the  indictment  was  only  supported  by  proof  describing  the 
animal  alleged  to  have  been  stolen  as  a  "  horse  "  or  "  colt." 

F.  N.  and  S.  H.  Mclntire,  for  the  appellant. 
Henri  J.  Haskell,  attorney-general,  for  the  state. 

De  Witt,  J.  A  horse  is  "a  neighing  quadruped  used  in 
war,  draught,  and  carriage":  Johnson's  Diet.  Webster  uses 
the  term  in  two  senses:  1.  Generically,  as  the  animal  simply, 
including  all  variations  of  age,  sex,  and  condition;  2.  Spe- 
cially, as  indicating  the  male  in  distinction  to  the  female.  We 
believe  that  the  term  has  a  third  sense,  a  popular  sense,  as 
denoting  a  castrated  male  in  distinction  to  a  stallion.  The 
indictment  is  carelessly  drawn.  It  describes  the  animal  as 
"  an  iron-gray  horse,  a  gelding."  A  "  gelding  "  is  a  fully  cas- 
trated horse,  in  distinction  to  a  "stallion,"  who  is  possessed 
of  all  his  parts,  and  a  "ridgling,"  which  is  deprived  of  half 
of  them.  How  the  pleader  used  thf»  word  "  horse  "  in  the  in- 
dictment we  can  determine  only  from  the  context.  If  he  em- 
ployed it  in  the  first  sense,  generically,  then  the  word  "geld- 
ing," following,  defined  and  specialized  the  general  term,  and 
indicated  the  variety  of  "  horse  "  intended,  to  wit,  a  gelding; 
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and  the  allegation  amounts  to  a  charge  of  stealing  a  gelding. 
If  the  word  "  horse"  were  used  in  the  second  sense,  it  is  equiv- 
alent to  alleging  that  the  animal  was  a  male,  and  then  by 
adding  the  word  "gelding,"  describing  the  kind  of  a  male; 
that  is,  a  "gelding,"  in  distinction  to  a  "stallion."  Again,  if 
the  word  "horse"  be  employed  in  its  most  restricted  sense, 
as  meaning  a  castrated  animal  of  the  species,  we  have  simply 
the  description  of  a  gelding.  We  conclude  that  the  indict- 
ment describes  the  larceny  of  a  gelding.  Is  the  charge  proved 
by  evidence  of  the  stealing  of  a  "  colt "  or  "  horse  "? 

The  statute  is  a  special  one,  making  the  taking  of  certain 
animals  grand  larceny,  without  regard  to  the  amount  of  the 
value.  Statutes  similar  to  this  one  use  the  descriptive  terms 
"horse,  mare,  gelding,  colt,  filly,  ass,"  etc.  Our  statute  omits 
the  word  "  horse."  In  the  statutes  employing  this  word  as  a 
description  of  one  of  the  subjects  of  larceny,  "  horse  "  means 
the  unaltered  male  animal:  See  cases  infra.  Our  statute 
supplies  that  term  so  used  by  the  word  "  stallion."  In  the 
states  having  the  statutes  referred  to,  it  is  held  that  an  in- 
dictment for  stealing  a  horse  is  not  supported  by  evidence  of 
larceny  of  a  gelding,  and  vice  versa:  Hooker  v.  State,  4  Ohio, 
348;  State  v.  Buckles,  26  Kan.  237;  Tiirley  v.  State,  3  Humph, 
323;  Jordt  v.  State,  31  Tex.  571;  98  Am.  Dec.  550;  Banks  v. 
State,  28  Tex.  644;  Brisco  v.  State,  4  Tex.  App.  219;  30  Am. 
Rep.  162,  and  Texas  cases  cited  in  Bishop  on  Statutory  Crimes, 
sec.  248,  note  5;  Wharton's  Criminal  Evidence,  sec,  124; 
Wharton's  Precedents  on  Indictments,  415,  note  a;  State  v. 
Royster,  65  N.  C.  539;  State  v.  Plunket,  2  Stew.  569.  Apply- 
ing the  doctrines  of  those  cases  to  the  descriptive  words  used 
in  our  statute,  an  indictment  for  the  larceny  of  a  stallion 
would  fail  on  proof  of  the  taking  of  a  gelding,  and  vice  versa. 
In  the  case  at  bar,  the  larceny  alleged  is  of  a  gelding;  the 
proof  is  of  a  horse,  —  something  not  included  in  the  special 
statute  describing  the  subjects  of  larceny  within  the  purview 
of  its  special  provisions.  When  the  witnesses  testified  about 
a  horse,  they  meant  to  describe  something;  but  what  was  in 
their  minds  their  words  do  not  disclose.  If  they  used  the 
word  in  the  first  sense  indicated  above,  they  meant  "a  neigh- 
ing quadruped  used  in  war,  draught,  and  carriage,"  includ- 
ing not  only  males  and  females,  but  males  possessed  of  all  of 
the  gifts  of  nature,  or  deprived  of  such  endowments  by  the 
art  of  man,  and  stallions,  geldings,  ridglings,  and  mares,  old 
and  young,  grown  and  colts.     If  the  witnesses  confined  the 
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term  to  the  second  definition  of  a  horse,  which  we  have 
shown  obtains,  they  testified  about  a  stallion.  If  they  em- 
ployed the  word  in  the  third  and  most  restricted  sense,  they 
may  have  intended  a  gelding.  But  there  is  nothing  to  indicate 
that  such  was  the  signification.  Thus,  in  the  indictment,  we 
have  the  description  of  one  definite  well-known  object;  in  the 
proof,  a  term  which  may  be  applied  to  a  half-dozen  different 
objects.  The  matter  is  not  aided  if  we  take  the  testimony  that 
the  animal  was  simply  a  colt.  "Colt"  is  separately  named 
in  the  statute,  and  proof  of  stealing  a  colt  does  not  support 
an  indictment  for  taking  a  gelding,  under  this  specially  de- 
scriptive statute.  Not  only  is  the  weight  of  authority  with 
these  distinctions,  but  we  are  of  opinion  that  they  are  well 
taken,  and  not  technical.  A  defendant  is  not  proven  guilty 
if  it  be  shown  that  he  took,  not  the  article  charged  in  the  in- 
dictment, but  may  have  taken  one  of  several  others,  when  the 
statute  specially  distinguishes  between  the  objects. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  

Criminal  Law — Larceny  —  Variancb.  —  A  ridgling  (a  half-castrated 
horse)  is  not  a  gelding,  within  a  statute  providing  against  the  theft  of  "any 
horse,  gelding,  mare,  colt,  ass,  or  mule  ";  and  an  indictment  charging  the 
theft  of  a  gelding  is  not  supported  by  proof  that  the  animal  was  a  ridgling: 
Briscov.  State,  4  Tex.  App.  219;  30  Am.  Rep.  162.  Under  the  same  statute 
as  above,  where  the  indictment  charged  the  theft  of  a  filly,  and  the  proof 
showed  the  theft  of  a  mare,  the  variance  was  held  to  be  fatal:  Lunsford  v. 
State,  1  Tex.  App.  448;  28  Am.  Rep.  414.  An  indictment  for  stealing  a 
horse  is  not  sustained  by  proof  of  the  theft  of  a  gelding:  Jordt  v.  State,  31 
Tex.  571;  98  Am.  Dec.  550,  and  note.  An  indictment  charging  the  theft  of 
a  trunk  from  a  warehouse  is  not  sustained  by  proof  that  it  was  taken  from 
an  open  passageway  in  a  depot:  Lynch  v.  State,  89  Ala.  18. 
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Liquor  Laws  —  Social  Club  —  License.  —  A  social  club,  incorporated  for 
literary,  ediacational,  social,  and  mutual  improvement  purposes,  and  not 
to  evade  the  liquor  laws,  and  which  keeps  a  stock  of  liquors,  furnished 
its  memliers  onl}',  without  profit  to  itself,  is  not  a  retail  liquor  seller 
within  the  meaning  of  a  statute  imposing  a  license  on  all  persons  who 
deal  in,  sell,  or  dispose  of  intoxicating  liquors  at  retail. 

Practice  on  Appeal.  — The  appellate  court  cannot  review  the  evidence  in 
tlie  transcript  on  appeal,  for  the  purpose  of  finding  the  facts  and  order- 
ing judgment  to  be  entered  accordingly. 
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Bach  and  Buck,  for  the  appellant. 

Henri  J.  Haskell,  attorney-general,  and  C.  B.  Nolanj  eoimty 
attorney,  for  the  respondent. 

Blake,  C.  J.  This  is  an  appeal  from  a  judgment  which 
was  entered  against  the  Montana  Club,  for  the  recovery  of  a 
license  tax,  under  the  following  statute:  "All  persons  who 
deal  in,  sell,  or  dispose  of,  directly  or  indirectly,  any  spiritu- 
ous, alcoholic,  vinous,  or  malt  liquors  in  any  quantity  less 
tiian  one  quart  shall,  before  the  transaction  of  such  business, 
obtain  a  license,  for  which  he  or  they  shall  pay  as  follows  "j 
Stats.  15th  Ex.  Sess.  74. 

The  Montana  Club  was  incorporated  under  the  laws  of  the 
territory,  and  the  articles  contained  the  following  certificate: 
"  The  particular  business  or  objects  for  which  the  association 
is  formed  are  as  follows,  to  wit,  for  literary,  educational,  and 
social  purposes,  and  for  mutual  improvement  and  benefit, 
and  to  maintain  in  the  said  city  of  Helena,  in  said  county 
and  territory,  apartments  fitted  with  the  proper  fixtures,  and 
furnished  with  the  proper  furniture  and  appurtenances,  to  be 
used  for  said  purposes  by  ourselves,  and  our  associates  and 
successors,  and  to  do  each  and  every  other  act  and  thing  ne- 
cessary and  convenient  for  the  maintenance  and  perpetuation 
of  a  social  club  in  said  city  of  Helena."  The  articles  bear  the 
date  of  March  23,  1885. 

The  transcript  contains  an  admission,  in  these  words:  "It 
was  also  admitted  by  the  counsel  for  the  state  that  the  mem- 
bership is  about  225;  that  members  pay  their  annual  dues,  in 
the  case  of  resident  members,  $40  a  year,  and  in  case  of  non- 
resident members,  $20  a  year,  and  an  initiation  fee  of  $100; 
that  the  club  pays  a  rental  for  its  rooms  of  $100  dollars  a 
month;  and  it  employs  a  steward  at  a  salary  of  $100  a  month; 
employs  a  bar-keeper,  a  man  who  takes  charge  of  what  is 
called  the  bar  of  the  club,  at  $100  a  month,  and  three  other 
employees,  at  salaries  of  about  $75  a  month  each."  It  is  also 
conceded  by  counsel  that  the  club  has  a  library  and  maga- 
zines and  newspapers  for  the  use  of  the  members;  that  per- 
sons who  do  not  reside  in  the  city  of  Helena  can  be  admitted 
to  the  privileges  of  the  corporation  for  the  period  of  ten  days 
upon  the  receipt  of  a  card  from  a  member;  that  the  invited 
guests  and  members  can  obtain  at  the  bar  of  the  club  all  the 
liquors  which  are  mentioned  in  the  statute  supra,  upon  a  com- 
pliance with  the  rules;  and  the  member  who  introduces  a 


J&u.  1891.]  Barden  v.  Montana  Club.  29 

visitor  is  responsible  for  the  indebtedness  which  may  be  in- 
curred thereby,  although  the  latter  is  primarily  liable.  It  is 
further  shown  that  the  daily  receipts  from  the  disposal  of  the 
liquors  by  the  club  amounted  to  forty  dollars. 

The  following  among  other  findings  were  made  by  the  court 
below:  "That  on  the  first  day  of  April,  A.  D.  1890,  at  Helena, 
said  county  and  state,  the  defendant  corporation,  through  its 
agents,  did  sell  and  dispose  of  spirituous,  vinous,  and  malt 
liquors  in  quantities  less  than  a  quart  to  its  members,  perma- 
nent and  temporary,  and  continues  so  to  do,  and  has  made 
Bales  of  liquors  as  aforesaid  to  persons  from  abroad  who,  ac- 
cording to  the  rules  of  the  club,  had  secured  a  temporary  or 
provisional  membership;  ....  that  the  liquors  disposed  of 
by  said  defendant  corporation  were  the  property  of  said  cor- 
poration, and  were  purchased  by  said  corporation  with  corpo- 
rate funds;  ....  that  said  liquors  were  disposed  of  at  a 
profit  by  said  club." 

The  conclusions  of  law  were  stated  as  follows:  "  1.  That 
the  disposal  of  liquors  by  the  club  to  its  members,  permanent 
and  temporary,  constitutes  a  sale  of  said  liquors;  2.  That 
the  sale  of  liquors  by  the  club  to  its  members  constitutes  a 
business,  for  the  carrying  on  of  which  the  club  is  liable  for  the 
payment  of  a  license."  The  fourth  specification  of  errors  is, 
that  "  there  is  no  evidence  to  show,  or  to  justify  the  finding  of 
fact  by  the  court,  that  the  defendant  has  ever  disposed  of 
liquors  of  any  kind  at  a  profit."  An  examination  of  the  tes- 
timony compels  us  to  sustain  this  proposition.  Four  wit- 
nesses were  called  for  the  state,  and  testified  upon  this  point. 
Three  of  them  were  ofificers  of  the  club,  and  stated  positively 
that  there  was  no  profit  in  the  sales  of  the  liquors  at  the  bar, 
and  that  a  committee  adjusted  the  prices  for  the  sole  pur- 
pose of  paying  the  expenses  thereof,  including  the'  purchases. 
Another  person  testified:  "Of  my  own  personal  knowledge  I 
don't  know  of  any  profit  made  there  to-day."  The  foregoing 
finding  must  be  set  aside  and  disregarded  in  reviewing  the 
legal  questions  which  are  before  us. 

The  authorities  which  discuss  the  problems  to  be  solved  in 
this  case  cannot  be  reconciled.  Some  of  the  decisions  which 
have  been  cited  relate  to  associations  that  have  been  organized 
for  the  purpose  of  evading  and  violating  the  law  restraining 
the  sale  of  intoxicating  liquors.  They  are  inapplicable  to  the 
present  inquiry,  for  no  charge  of  this  nature  has  been  uttered 
against  the  appellant.     Such  is  State  v.  3Iercer,  32  Iowa,  405. 
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In  the  opinion  of  the  court,  Mr.  Justice  Beck  referred  to  the 
articles  of  association  of  the  Winterset  Social  Club,  and  said* 
"They  appear,  by  the  statement  of  counsel,  to  have  been  noth- 
ing more  than  the  foundation  of  an  organization  the  object 
and  intent  of  which  was  to  evade  the  law  for  the  suppression 
of  intemperance,  —  a  rather  clumsy  device  by  which  the  de- 
fendant and  the  members  of  the  '  social  club '  hoped  to  defeat 
that  law  and  establish  a  place  of  resort  where  they  could  be 
supplied  with  intoxicating  liquors  for  unlawful  use.  The  fact 
that  under  the  arrangement  of  selling  tickets  the  members  of 
the  club  became  the  owners  of  the  liquors  to  the  extent  of  the 
money  paid  does  not  make  the  sale  of  the  liquors  in  that  way 
lawful."  The  statute  which  was  interpreted  by  the  court 
formed  a  part  of  what  is  generally  designated  as  a  prohibitory 
liquor  law,  and  did  not  relate  to  any  system  of  taxation.  The 
case  of  Marmont  v.  State,  48  Ind.  21,  belongs  to  the  same  class, 
and  the  opinion  says  that  "  the  appellant  was  indicted,  tried, 
and  convicted,  in  the  court  below,  for  selling  intoxicating 
liquors  on  Sunday,  and  permitting  them  to  be  drunk  upon 
the  premises."  Chief  Justice  Buskirk,  in  the  opinion,  gives  at 
length  the  statement  of  facts  concerning  the  Modock  Club, 
and  proceeds:  "  It  is  agreed  that  each  member,  upon  his  ini- 
tiation, pays  fifty  cents,  and  thereafter  a  monthly  assessment 
of  ten  cents,  to  form  the  basis  of  a  fund  for  payment  of  ex- 
penses and  reliefs  of  the  society;  and  that  the  money  received 
for  each  glass  of  beer  drawn  for  and  used  by  a  member  of 
said  association  goes  into  the  society's  treasury,  to  keep  up 
its  funds  for  payment  of  expenses,  procuring  refreshments, 
and  for  reliefs;  which  expenses  are  for  fuel,  rents  of  hall, 
newspapers,  the  beer  used,  and  the  donations  or  reliefs  pay- 
able to  each  member  of  said  association  who,  from  sickness 
or  other  mishaps,  may  require  assistance;  and  a  standing 
committee  from  the  members  of  said  society  is  appointed  to 
see  after  and  inquire  into,  and  direct  the  payment  of  necessary 

reliefs  in,  all  such  cases When  the  society  appointed 

the  appellant  its  agent  for  the  sale  of  its  beer  to  the  members 
of  the  association,  it  consented  that  each  member  might  be- 
come the  owner  of  such  portion  of  the  partnership  property  as 
he  might  be  willing  to  pay  for,  and  appropriate  it  to  his  in- 
dividual use.  If  the  transaction  set  out  in  the  agreed  state- 
ment of  facts  be  not  an  evasion  and  violation  of  the  law,  then 
a  number  of  persons  may  do  that  lawfully  which  if  done  by 
one  person  would  be  unlawful.     It  would  be  a  reproach  to  the 
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law  and  its  administration,  if  a  combination  of  persons  could, 
by  such  an  arrangement,  evade  the  law  and  thwart  the  legisla- 
tive will."  To  the  same  effect  are  Rickart  v.  People^  79  111.  85; 
State  V.  Horacek,  41  Kan.  87;  State  v.  Lockyear,  95  N.  C.  633; 
59  Am.  Rep.  287.  It  should  be  observed  that  these  citations 
support  the  contention  of  the  respondent  that  the  transaction 
which  is  described  in  the  case  at  bar  possessed  the  elements 
of  a  sale.  It  must  be  further  admitted  that  the  following  au- 
thorities are  directly  in  point,  and  uphold  the  ruling  of  the 
court  below:  United  States  v.  Wittig,  2  Low.  466;  Martin  v. 
State,  59  Ala.  34;  People  v.  Andrews,  115  N.  Y.  427;  People  v. 
Soule,  74  Mich.  250;  Chesapeake  Club  v.  State,  63  Md.  446; 
State  V.  Essex  Club,  53  N.  J.  L.  99.  They  assert  generally  that 
the  property  which  belonged  to  the  corporation  or  club  has 
been  transferred  for  a  valuable  consideration  to  persons  who 
have  received  it;  that  the  intention  or  good  faith  of  the  mem- 
bers who  authorized  such  acts  is  immaterial;  and  that  the  law 
contemplates  that  the  license  shall  be  paid  for  the  disposal  of 
liquors  in  this  manner.  The  opinions  in  some  of  these  cases 
are  elaborate  essays  upon  the  question  under  consideration, 
and  their  conclusions  have  been  fairly  announced.  We  do 
not  deny  their  weight,  and  will  not  attempt  to  refute  the  rea- 
sons upon  which  they  are  founded,  and  will  go  further,  and 
say  that  the  controversy  is  surrounded  by  uncertainty. 

There  are,  however,  well-considered  cases  in  which  a  con- 
trary view  has  been  expressed:  Graff  v.  Evans,  8  Q.  B.  Div.  373; 
Tennessee  Club  v.  Dwyer,  11  Lea,  452;  47  Am.  Rep.  298;  Seim 
v.  State,  55  Md.  566;  39  Am.  Rep.  419;  Commonwealth  v. 
Smith,  102  Mass.  144;  Commonwealth  v.  Pomphret,  137  Mass. 
564;  50  Am.  Rep.  340;  Commonwealth  v.  Ewig,  145  Mass.  119. 
In  Graff  v.  Evans,  8  Q.  B.  Div.  373,  Mr.  Justice  Field  said: 
"In  construing  a  statute  like  the  present,  by  which  a  penalty 
is  imposed,  we  must  look  strictly  at  the  language,  in  order  to 
see  whether  the  person  against  whom  the  penalty  is  sought 
to  be  enforced  has  committed  an  offense  within  the  section. 
It  is  not  disputed  that  the  club  was  bona  fide  a  club. 
I  think  the  true  construction  of  the  rule  is,  that  the  members 
were  the  joint  owners  of  the  general  property  in  all  the  goods 
of  the  club,  and  that  the  trustees  were  their  agents  with  re- 
spect to  the  general  property  in  the  goods,  although  they  had 
other  agents  with  respect  to  special  properties  in  some  of  the 
goods.  I  am  unable  to  follow  tlie  reasoning  of  the  learned 
magistrate  in  saying  that  the  question  depends  upon  whether 
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or  not  a  profit  was  made  upon  the  Bale  of  the  liquors 

The  section  must  be  construed  by  looking  at  the  language 
used,  and  taking  a  large  view  of  the  object  of  the  legislation. 
The  legislature  have  come  to  the  conclusion  that  it  is  unad- 
visable  that  intoxicating  liquors  should  be  sold  anywhere 
without  a  license.  The  enactment  is  limited  to  'sales'  of  in- 
toxicating liquors,  and  only  seems  aimed  at  sales  by  retail 
traders,  because  the  wholesale  trader  is  not  tobched.  The 
question  here  is,  Did  GraflF,  the  manager,  who  supplied  the 
liquors  to  Foster,  effect  a  'sale'  by  retail?  I  think  not.  I 
think  Foster  was  an  owner  of  the  property,  together  with  all 
the  other  members  of  the  club.  Any  member  was  entitled  to 
obtain  the  goods  on  payment  of  the  price.  A  sale  involves 
the  element  of  a  bargain.  There  was  no  bargain  here,  nor 
any  contract  with  Graff  with  respect  to  the  goods.  Foster 
was  acting  upon  his  rights  as  a  member  of  the  club,  not  by 
reason  of  any  new  contract,  but  under  his  old  contract  of  as- 
sociation, by  which  he  subscribed  a  sum  to  the  funds  of  the 
club,  and  became  entitled  to  have  ale  and  whisky  supplied 

to  him  as  a  member,  at  a  certain  price There  was  no 

contract  between  two  persons,  because  Foster  was  vendor  as 
well  as  buyer I  think  it  was  a  transfer  of  a  special  prop- 
erty in  the  goods  to  Foster,  which  was  not  a  sale  within  the 
meaning  of  the  section."  Mr.  Justice  Huddleston  concurred, 
and  said:  "  It  seems  to  me  clear  that  Foster  had  a  property, 
or  at  least  an  interest,  in  the  goods  which  were  transferred 
to  him.  Mr.  Hill  rightly  designated  that  interest  as  a  one 
eleven-hundredth  share.  Foster,  on  payment,  got  from  the 
barman  who  served  him  the  interest  of  the  other  1,099  mem- 
bers, who  thereby  transferred  their  interest  to  him.  There 
was  no  transfer  of  the  general  or  absolute  property  in  the 
goods  to  Foster,  but  a  transfer  of  a  special  interest.  That, 
in  my  view,  was  the  result  of  the  transaction.  I  cannot 
think  it  was  a  sale  of  intoxicating  liquors  by  retail. 

In  Seim  v.  State,  55  Md.  566,  39  Am.  Rep.  419,  Chief  Jus- 
tice Bartol,  for  the  court,  said:  "  It  will  be  observed  that  the 
license  laws  (Code,  art.  57),  which  forbid  the  sale  or  barter 
of  spirituous  or  fermented  liquors  without  a  license,  have 
never  been  construed  as  applicable  to  social  clubs,  of  which 
there  are  several  in  Baltimore  City,  where  liquors  are  pro- 
cured for  the  use  of  the  members,  and  are  furnished  to  them 
in  the  manner  described  in  the  present  case;  and  we  think  it 
very  clear  that  no  license  is  required,  for  the  reason  that  such 
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a  transaction  is  not  a  sale,  within  the  meaning  of  the  license 
laws.  And  by  a  parity  of  reason,  we  conclude  that  the  mem- 
bers of  such  associations  as  the  Concordia  is  admitted  to 
be,  who  obtain  refreshments  and  liquors  at  the  club,  by  pay- 
ing into  the  common  fund  the  price  fixed  by  the  regulation  of 
the  society,  cannot  be  said  in  any  sense  to  buy  them  from  the 
corporation,  nor  can  the  corporation  be  said  to  sell  them  to 

the  momb(3r8,  witliiu  the  meaiiiiig  of  tiio  act  of  1866 

The  society  is  not  an  ordinary  corporation;  but  a  voluntary 
association  or  club  united  for  social  purposes,  —  each  member 
must  be  elected,  and  each  is  joint  owner  of  the  property  and 
assets,  and  entitled  to  tlie  privileges  of  the  society  as  long  as 
he  remains  a  member.  Among  these  privileges  is  that  of  par- 
taking of  the  provisions  and  refreshments  provided  for  the 
use  of  the  members.  These  are  not  sold  to  him  by  the  cor- 
poration, but  furnished  to  him  by  the  steward,  upon  his  pay- 
ing into  the  common  fund  what  is  equivalent  to  the  cost  of 
the  articles  furnished,  and  what  is  so  paid  is  expended  in 
keeping  up  the  supply  for  the  use  of  the  members.  Such  a 
transaction  is  not  a  barter  or  sale  in  the  way  of  trade,  and 
therefore  not  within  the  purview  or  meaning  of  the  act  of 
1886."  In  Chesapeake  Club  v.  State,  63  Md.  446,  the  doctrine 
of  Seim  v.  State,  55  Md.  566,  39  Am.  Rep.  419,  was  recognized, 
but  held  inapplicable,  and  the  court  said:  "The  language  of 
the  Sunday  law  of  1866,  under  which  the  case  of  Seim  v. 
State,  55  Md.  566,  39  Am.  Rep.  419,  was  decided,  is  altogether 
different  from  that  of  the  act  of  1882,  chapter  112;  and  the 
decision  in  that  case  would  seem  to  have  been  in  the  mind  of 
the  framers  of  the  act  of  1882,  chapter  112;  for  by  the  latter 
act  terms  are  employed  more  comprehensive,  especially  those 
making  the  act  applicable  to  associations  and  corporations, 
than  are  to  be  found  in  the  Sunday  law  of  1866." 

A  comparison  of  the  statutes  of  the  state  of  Maryland 
which  are  referred  to  in  Seim  v.  State,  55  Md.  566,  39  Am. 
Rep.  419,  and  Chesapeake  Club  v.  State,  63  Md.  446,  illus- 
trates clearly  the  distinctions  which  have  been  pointed  out. 
In  the  first  case,  the  court  construed  an  act  providing  that 
"  no  person  in  this  state  shall  sell,  dispose  of,  barter,  or,  if  a 
dealer  in  any  one  or  more  of  the  articles  of  merchandise  in 
this  section  mentioned,  shall  give  away,  on  the  sabbath  day, 
....  any  ....  spirituous  or  fermented  liquors."  In  the 
last  case,  the  court  interpreted  a  statute  embodying  these 
clauses:  "If  any  person  or  persons,  house,  company,  corpora- 
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tion  or  association,  or  body  corporate,  sliall  sell,  directly  or 
indirectly,  at  any  j)lace,  or  give  away  at  liis,  her,  their,  or  its 
place  of  business,  any  spirituous  or  feriueMted  liquors."  And 
"in  case  of  any  violation  of  any  provisions  of  this  act  by  any 
company,  corporation,  or  association,  each  or  any  member  of 
such  company,  corporation,  or  at^sociation  shall  be  liable,  and 
shall  suffer  imprisonment."  In  People  v.  Soule,  74  Mich.  250, 
this  statue  was  under  consideration:  "All  saloons,  restau- 
rants, bars  in  taverns,  or  elsewhere,  and  all  other  places,  ex- 
cept drug-stores,  where  any  of  the  liquors  mentioned  in  this 
act  are  sold  or  kept  for  sale."  In  Comviomvealth  v.  Pomphretf 
137  Mass.  564,  50  Am.  Rep.  340,  the  court  cities  Common- 
wealth V.  Smith,  102  Mass.  144,  and  the  statutes  in  force 
when  the  decision  was  made,  and  Mr.  Justice  Field  says,  in 
the  opinion:  "Nothing  is  contained  in  that  act,  or  in  any 
subsequent  acts,  which,  in  terms,  relates  to  clubs,  until  the 
statute  of  1881,  chapter  226,  was  passed The  inten- 
tion of  this  statute,  however,  plainly,  is  to  distinguish  between 
clubs  in  those  cities  and  towns  whose  inhabitants  vote  to 
grant  licenses,  and  clubs  in  those  whose  inhabitants  vote  not 
to  grant  licenses,  and  unlicensed  clubs  in  the  former  cities 
and  towns  are  left  to  be  dealt  with  under  other  statutes." 
The  statute  of  1881  which  is  mentioned  in  the  opinion  uses 
this  language:  "In  any  city  or  town  in  which  the  inhabitants 
vote  ....  that  licenses  shall  not  be  granted,  all  buildings  or 
places  therein  used  by  clubs  for  the  purpose  of  selling,  distrib- 
uting, or  dispensing  intoxicating  liquor  to  their  members  or 
others  shall  be  deemed  common  nuisances;  and  whoever 
keeps  or  maintains,  or  assists  in  keeping  or  maintaining,  such 
a  common  nuisance  shall  be  punished."  The  court  in  Covi- 
monwealth  v.  Pomphret^  137  Mass,  564,  50  Am.  Rep.  340, 
stated:  "  It  must  be  assumed  that  the  decision  in  Common' 
wealth  v.  Smith,  102  Mass.  144,  was  known  to  the  legislature 
at  the  time  the  existing  statutes  were  passed.  The  inference 
is,  that  the  legislature  intended  that  unlicensed  clubs  in 
cities  and  towns  whose  inhabitants  vote  to  grant  licenses 
must  be  dealt  with  according  to  the  construction  given  by 
this  court  to  statutory  provisions  similar  to  those  in  existing 
statutes  prohibiting  the  sale,  or  exposing  or  keeping  for  sale, 
of  intoxicating  liquors." 

The  amendments  which  have  been  incorporated  in  the  laws 
concerning  licenses  are  instructive.  The  Revised  Statutes 
provided  for  the  payment  of  certain  sums  by  "any  person  or 


Jan.  1891.]  Babdsn  v.  Montana  Club.  85 

persons  who  shall  keep  any  house,  or  saloon,  or  room,  where 
any  banking  game  or  other  game  of  chance  is  dealt  or  played 
for  money":  Rev.  Stats.,  5th  div.,  sec.  805.  This  section  was 
amended  to  read:  "Any  person  or  persons,  or  association  of 
persons,  who  shall  keep  any  house  or  saloon,  or  room  or  club- 
rooms,  where  any  banking  game  or  other  game  of  chance  is 
dealt  or  played  for  money  ":  Stats.  13th  Sess.  47.  The  last 
provisions  and  the  act  under  which  judgment  was  entered 
against  the  appellant  are  found  in  the  Compiled  Statutes,  fifth 
division,  sections  1346  and  1350.  In  1887  these  sections  were 
amended  in  some  respects,  but  the  peculiar  phraseology  which 
has  been  specified  was  retained:  Stats.  13th  Extra  Sess.  74, 
75.  The  decisions  involving  the  liability  of  the  appellant  to 
pay  the  license  under  our  statute  are  contradictory,  but  a 
slight  modification  by  the  legislative  power  would  decide 
plainly  and  finally  the  question.  There  is  no  room  for  con- 
struing the  act  relating  to  gambling  games.  When  these  dis- 
tinctions are  so  carefully  preserved,  it  is  a  reasonable  infer- 
ence that  the  legislature  did  not  designate  the  business  of 
the  appellant  in  framing  the  law  defining  licenses. 

The  court  below  erred  in  its  findings  and  conclusions  that 
the  Montana  Club  at  the  times  set  forth  in  the  complaint 
made  sales  of  intoxicating  liquors.  This  court  cannot  review 
the  evidence  in  the  transcript  and  find  the  facts  and  order 
judgment  to  be  entered  accordingly:  Barkley  v.  Tieleke,  2 
Mont.  485;  Chumasero  v.  Vial,  3  Mont.  376. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed,  with  costs,  and  that  the  order  overruling  the  motion 
for  a  new  trial  be  reversed,  and  that  the  cause  be  remanded 
for  a  new  trial.  

Social  Clitbs  —  Distribution  of  Liquors  bt  —  Whether  in  VioiiATioN 
OF  Liquor  Laws.  —  In  nearly  every  state  of  the  Union  social  clubs  exist, 
some  of  which  are  incorporated,  and  others  are  not,  and  which  are  conducted 
for  the  use  of  members  only,  to  provide  for  their  rational  entertainment  and 
amusement,  both  intellectual  and  social.  They  generally  transact  no  busi- 
ness whatsoever  for  the  purpose  of  making  any  profit,  directly  or  indirectly, 
for  themselves  or  their  members,  and  the  income  derived  from  various 
sources  is  applied  solely  to  defraying  the  expenses  of  the  organization  or  in- 
corporation. Their  sources  of  income  generally  consist  of  an  entrance  or 
membership  fee,  collected  from  each  new  member,  and  such  monthly  dues 
as  shall  be  assessed  by  the  management  or  board  of  directors  each  month, 
together  with  money  paid  by  members  for  what  refreshments,  liquors,  and 
cigars  they  cibtain  for  their  personal  use,  or  that  of  their  especially  invited 
friends,  at  tiie  uliibhouse,  aiul  such  additional  assessments,  fines,  and  penal- 
ties as  may  be,  from  time  to  time,  imposed  upon  the  members.     The  money 
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thos  reeaired  it  expended  in  paying  the  cnrrent  expenses  of  the  club,  and 
the  other  ennmerated  sources  of  income  are  seldom  sufficient  to  meet  such 
expenses  without  the  imposition  of  additional  assessments.  The  spirituous 
and  fermented  liquors  consumed  by  the  members  are  bought  by  the  club, 
anil  kept  therein  under  charge  of  a  steward  or  manager,  an  employee  of  the 
club,  under  the  supervision  and  control  of  the  board  of  directors.  The 
members  of  the  club,  and  no  other  persons,  except  especially  invited  guests, 
can  get  what  liquors  they  want,  by  a  member  callinp  for  them  upon  the 
steward  and  paying  a  price  fixed  by  the  regulations  of  the  club,  either  at 
the  time,  or  at  the  end  of  eacli  mouth,  or  at  such  other  time  as  such  regula- 
tions may  require.  This  price  for  the  liquor  is  fixed  and  paid,  not  for  the 
purpose  of  making  any  profit,  either  directly  or  indirectly,  but  merely  for 
the  purpose  of  covering  the  outlay  in  the  purchase  thereof  by  the  corpora- 
tion or  organization.  The  moneys  received  are  used  to  replenish  the  stock 
of  liquors  so  kept  for  the  ase  of  the  members,  and  the  expenses  attendant 
upon  the  keeping  and  serving  thereof  at  the  club-house,  and  other  expenses 
of  the  club. 

The  question  whether  or  not  the  famishing  of  intoxicating  or  fermented 
liquor  by  a  club  to  its  members  in  the  manner  above  stated  constitutes  a 
sale  in  violation  of  laws  prohibiting  sales,  or  whether  or  not  it  constitutes 
a  sale  within  the  meaning  of  a  law  requiring  a  license  before  one  can  engage 
in  retailing  such  liquor,  has  been  the  subject  of  various  and  conflicting  de- 
cisions by  a  number  of  the  appellate  courts  of  the  country.  While  the 
cases  cannot  be  reconciled,  the  current  as  well  as  the  weight  of  authority  is 
undoubtedly  in  favor  of  the  rule  that  the  distribution  and  consumption  of 
liquors  in  a  club  by  its  members  in  the  manner  above  stated  is  a  sale,  and  a 
violation  of  laws  of  the  nature  stated. 

The  cases  sustaining  this  doctrine  may  be  grouped  thus:  State  ▼.  NeL'^, 
108  N.  C.  787;  State  v.  Lockyear,  95  N.  C.  633;  59  Am.  Rep.  287;  State  v. 
Boracek,  41  Kan.  87;  State  v.  Tindall,  40  Mo.  App.  271;  Pcopfe  v.  Soule,  74 
Mich.  250;  Stale  v.  Esgex  Club,  53  N.  J.  L.  99;  People  v.  Andrews,  115  N.  Y. 
427;  Martin  v.  State,  59  Ala.  34;  Marmont  v.  fitate,  48  Ind.  21;  Chesapeake 
Club  V.  State,  63  Md.  446;  State  v.  Easton  Social  etc.  Club,  73  Md.  97.  The 
above  cases  maintain,  eliminating  all  question  of  bad  faith  in  the  organiza- 
tion of  the  club,  that  the  distribution  of  liquors  by  a  bona  fide  club  among 
its  members  is  a  sale  within  the  inhibition  of  the  liquor  laws,  while  other 
cases  hold  that  such  distribution  is  a  sale,  on  the  ground  that  the  organiza- 
tion of  such  a  club  is  a  mere  clumsy  device  to  evade  such  laws:  State  v. 
Mercer,  32  Iowa,  405;  Rickarl  v.  People,  79  111.  85;  State  v.  Tindall,  40  Mo. 
App.  271. 

In  the  well-considered  case  of  People  v.  Soule,  74  Mich.  260,  Morse,  J., 
delivering  the  opinion  of  the  court,  said:  "The  element  of  bad  faith  in  the 
organization  of  this  club,  which  has  been  made  to  play  an  important  part  in 
the  disposition  of  the  main  question  involved  here  by  some  of  the  courts, 
seems  to  be  eliminated  from  this  record.  The  question  is  fairly  raised 
whether  a  club  properly  organized,  and  in  good  faith,  under  act  No.  2'1, 
Laws  of  1883,  can  distribute  liquors  among  its  members,  receiving  pay  ior 
inch  liquors  as  they  are  distributed  by  the  glass,  the  proceeds  to  go  into  tlie 
treasury  of  the  club,  to  be  used  in  purchasing  other  liquors  or  in  paying 
expenses,  without  being  liable  under  the  laws  of  this  state  to  pay  a  retail 
tax  for  selling  such  liquors.  There  is  a  diversity  of  opinion  among  the 
authorities  on  thi:^  question.  Before  examining  the  same,  it  seems  to  us  to 
be  proper  to  examine  the  policy  of  our  present  laws  on  the  subject  of  the 
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Bale  of  intoxicating  liquors.  In  1875,  the  legislature  repealed  the  prohibitory 
law,  which  had  been  on  trial  for  twenty  years,  and  adopted  in  its  stead  the 
principle  of  restriction  and  taxation  of  the  liquor  traffic.  This  method  of 
dealing  with  the  sale  of  liquors  has  prevailed  up  to  the  present  time.  This 
club  was  formed  in  March,  1888,  while  the  local-option  law,  since  declared 
inoperative  by  this  court,  was  upon  the  statute-books,  and  apparently  liable 
to  enforcement.  It  cannot,  however,  in  the  light  of  this  record,  be  said 
that  this  club  was  organized  for  the  express  purpose  of  evading  this  law,  nor 
is  it  to  be  considered  in  the  determination  of  this  case.  The  local  option  law 
was  never  in  force  for  a  moment  in  Kent  County,  and  no  election  was  hela: 
or  called  under  that  act.  The  tax  law  was  in  full  force  and  efifect  at  the  time 
of  the  organization  of  this  club,  and  at  the  time  of  the  sales  of  liquor  com- 
plained  of  in  this  prosecution.  The  law  provides  for  the  payment  of  a  tax 
I'V  retail  dealers  in  liquors,  and  a  retail  dealer  is  defined  as  follows:  'Re- 
tail dealers  of  spiritous  or  intoxicating  liquors,  and  brewed,  malt,  and  fer- 
mented liquors,  shall  be  held  and  deemed  to  include  all  persona  who  sell  any 
of  such  liquors  by  the  drink,  and  in  quantities  of  three  gallons  or  less,  or 
one  dozen  quart  bottles  or  less,  at  any  one  time,  to  any  person  or  persons: 
Sec.  '2,  Act  No.  313,  Laws  of  1887.  Upon  the  '  business  of  selling '  liquors  at 
retail,  the  tax  is  fixed  at  five  hundred  dollars  per  annum.  Any  person  or 
persons  engaged  in  the  business  of  selling  liquors  without  the  payment  of 
the  tax  in  full  are  deemed  to  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  by  a  fine  of  not  more  than  two  hundred  dollars,  and 
costs  of  prosecution,  or  by  imprisonment  in  the  county  jail  not  less  than  ten 
days  or  more  than  ninety  days,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court:  Sec.  7,  Act  No.  313,  Laws  of  1887.  This  provision 
of  the  law  was  not  aimed  at  saloons  or  public  bars  alone,  but  it  is  further 
provided  in  the  act  that  'all  saloons,  restaurants,  bars  in  taverns  or  else- 
where, and  all  other  places,  except  drug-stores,  where  any  of  the  liquors 
mentioned  in  this  act  are  sold  or  kept  for  sale,  either  at  wholesale  or  retail, 
shall  be  closed  on  the  first  day  of  the  week,' etc. :  Sec.  17,  Act  No.  313, 
Laws  of  1887.  It  must  be  held,  I  think,  that  the  liquors  purchased  and  kept 
by  this  club  were,  before  they  were  dealt  out  to  the  members,  the  property 
of  the  corporation.  When  the  liquor  was  passed  by  the  agent  of  the  corpo- 
ration, the  respondent  in  this  case,  over  to  the  individual  member,  it  became 
his  property,  and  was  a  sale  to  him,  as  he  paid  for  it  wiien  it  was  delivered 
to  him.  He  could  then  do  with  it  as  he  pleased, —  drink  it  himself,  give  it 
to  a  friend  to  drink,  or  throw  it  away.  Being  sold  within  the  quantity 
prescribed  by  statute,  it  was  a  sale  by  retail,  and,  the  corporation  or  its 
agent  making  a  business  of  it,  the  sales  constituted  the  'business  of  selling  ' 
by  retail.  The  law  includes  all  persons,  and  the  places  of  sale  prohibited 
without  the  payment  of  the  tax  are  not  limited.  It  reaches  a  club-house 
or  a  private  house,  as  well  as  a  saloon  or  tavern.  The  object  of  the 
law  is  to  tax  the  business  wherever  found,  or  by  whom  carried  on. 
We  are  cited  to  some  cases  which  are  supposed  to  support  the  contention  of 
respondent,  which  we  will  now  notice.  The  supreme  court  of  Massachu- 
setts has  twice  passed  upon  similar  organizations.  In  the  first  case,  'sev- 
eral persons  formed  a  club,  of  which  the  defendant  was  a  member;  they 
advanced  a  certain  sum  of  money  each,  which  was  put  into  a  common  fund, 
the  defendant  was  chosen  agent  of  the  cluh,  and,  under  instructions  of  the 
club,  purchased  liquors  and  refreshments  for  the  club;  the  fund  was  taken 
by  the  defendant,  and  invested  for  them,  and  a  certain  number  of  checks, 
of  the  amount  of  five  cents  each,  were  delivered  to  each  member  of  the 
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club,  to  the  extent  of  the  money  advanced  by  each.  These  checks  were 
transferable  only  to  other  members  of  the  club;  upon  presentation  of  the 
checks  by  any  member  to  the  defendant,  he  would  deliver  to  that  member 
liquor  of  the  club  to  the  amount  of  the  checks  presented.'  Upon  'distrib- 
utiug '  the  liquor  in  this  manner,  it  was  calculated  that  the  liquor  would  so 
far  overrun  the  aniount  to  be  delivered  upon  tlie  checks  as  to  leave  in  unde- 
livered liquor  about  twenty-five  per  cent  of  the  original  co't.  This  the 
defendant  had  for  his  services  and  the  use  of  his  room  for  the  club.  The 
oourt  held  that  'if  the  liquors  really  belonged  to  the  members  of  the 
club,  and  had  been  previously  purchased  by  them,  or  on  tlieir  account,  of 
some  person  other  than  the  deTenuant,  and  if  he  merely  kept  the  liquors  for 
them,  and  to  be  divided  among  them  according  to  previously  arranged 
system,  these  facts  would  not  justify  the  jury  in  finding  that  he  kept  and 
maintained  a  nuisance,  within  the  meaning  of  the  statute*  which  declared 
that  the  keeping  and  maintaining  of  a  tenement  used  for  the  illegal  keeping 
and  illegal  sale  of  liquors  should  be  punished  as  a  common  nuisance.  'On  the 
other  hand,  if  the  whole  arrangement  were  a  mere  evasion,  and  the  sub- 
stance of  the  transaction  were  a  lending  of  money  to  the  defendant  that  he 
might  buy  intoxicating  liquors,  to  be  afterwards  sold  and  charged  to  the 
associates,  or  if  he  was  authorized  to  sell,  or  did  sell,  or  keep  any  of  the 
liquors  with  intent  to  sell,  to  any  persons  not  members  of  the  club,  be  might 
well  be  convicted':  Commonwealth  v.  Smith,  102  Mass.  144. 

"This  decision  was  apparently  grounded  upon  the  theory  that  in  the  case, 
as  first  supposed,  there  would  be  no  sale  of  the  liquors,  but  simply  a  distri- 
bution of  the  common  property  equally  among  the  members  of  the  associa- 
tion or  corporation  club.  This  is  not  the  case  at  bar.  There  is  no  equal 
distribution  of  common  property  here  among  the  members  of  the  club,  but 
a  sale  by  the  club  to  the  individual  member,  without  any  reference  to  his 
share  in  the  common  fund,  or  the  stock  of  liquors  owned  in  common  by  the 
club.  In  the  case  of  Commonwealth  v.  Pomphret,  137  Mass.  564,  50  Am. 
Rep.  340,  the  club  was  organized  on  a  similar  basis  with  the  one  considered 
in  102  Massachusetts,  except  that  instead  of  distributing  to  each  member, 
in  the  first  place,  checks  representing  the  full  value  of  his  share  in  the  com- 
mon stock,  a  steward,  who  was  paid  for  his  services,  kept  checks  for  sale. 
Each  member,  upon  joining  the  club,  paid  an  admission  fee  of  one  dollar, 
and  received  a  card  certifying  his  membership.  The  money  thus  obtained 
was  used  in  buying  liquors.  The  steward  furnished  the  checks,  each  repre- 
senting five  cents,  to  individual  members  in  such  numbers  as  were  called  for, 
and  received  pay  for  them  at  five  cents  each.  The  steward  was  cfinplained 
against  for  keeping  intoxicating  liquors  with  intent  unlawfully  to  sell  the 
same,  and  was  convicted  in  the  trial  court.  The  supreme  court  held  that 
the  law  had  not  undertaken  to  prohibit  the  drinking  or  buying  of  intoxicat- 
ing liquor,  or  the  distribution  of  it  in  severalty  among  persons  wlio  owned 
it  in  common;  and  that  if  two  or  more  persons  unite  in  buying  intoxicating 
liquor,  and  then  distribute  it  among  themselves,  they  do  not  violate  the 
statute,  and  the  intent  with  which  they  do  this  is  immaterial.  The  court 
assumed  *  that  the  liquors  were  owned  in  common  by  the  members,  that  they 
were  furnished  only  to  members,  and  tliat  they  were  kept  by  the  defendant 
as  one  of  the  members  and  as  steward  of  the  association,'  and  granted  a 
new  trial.  It  does  not  appear  tliat  either  of  the  clubs  in  these  cases  was 
incorporated.  In  Tennei^aee  Club  v.  Dwijer,  11  Lea,  452,47  Am.  Rep.  298, 
the  club  was  incorporated  under  the  laws  of  tiiat  state  for  literary  and  social 
purposes.     In  the  charter  of  the  club  it  was  provided  that  'the  general  wel« 
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fare  of  society,  and  not  individual  profit,'  was  the  object  of  the  association; 
'and  hence  the  members  are  not  stockholders,  in  the  legal  sense  of  the  term, 
and  no  dividends  or  profits  shall  be  divided  among  the  members.*  The  ini- 
tiation fee  was  fifty  dollars,  and  the  monthly  dues  three  dollars.  The  club 
was  used  as  a  home,  except  for  lodgings,  and  some  of  its  members  speut 
much  of  their  time  there  every  day.  No  one  but  members  of  the  club 
had  admission  to  the  same,  save  friends  of  members  living  and  residing 
outside  of  Shelby  County,  in  which  the  club  was  situated.  One  of  its 
leading  features  was  musical  entertainments  by  amateurs,  at  which  the 
daughters  and  lady  friends  of  the  members  participated.  Periodicals 
and  leading  newspapers  were  taken  and  kept  in  the  reading-room,  and 
a  general  library  of  books.  Among  other  things,  the  club  kept  a  small 
stock  of  liquors,  wines,  and  cigars,  which  were  dispensed  to  the  mem- 
bers at  a  price  fixed  by  a  governing  committee,  not  with  a  view,  how- 
ever, of  making  any  profit,  which  was  expressly  forbidden  by  the  charter, 
but  simply  for  the  accommodation  and  convenience  of  its  members.  The 
money  paid  for  refreshments  was  reinvested  by  the  secretary  of  the  club 
in  like  refreshments  used  and  consumed  by  its  members.  The  liquors 
and  refreshments  were  in  the  charge  and  custody  of  an  officer  and  ser- 
vants of  the  club,  who  attended  to  wait  on  its  members.  The  court  find 
that  the  object  of  the  sale  of  the  liquors  was  not  for  the  purposes  of  profit, 
but  merely  for  the  purpose  of  covering  the  outlay  in  the  purchase  tliereof 
by  the  corporation,  and  the  expense  attending  upon  the  keeping  and  serving 
thereof  at  the  club-house.  The  club  was  held  not  liable  to  pay  a  tax  as  a 
retail  dealer  in  liquors,  on  the  ground  that  the  liquors  were  not  kept  for  sale 
to  the  public  or  as  a  traffic,  being  purchased  out  of  the  common  fund,  and 
kept  for  the  exclusive  use  of  the  meinbers  of  the  club,  and  nit  sold  for  or  at 
a  profit.  It  was  determined  that  the  mode  of  'sale,'  as  it  is  termed,  to  the 
members,  at  a  rate  fixed  by  the  governing  committee  of  the  club,  is  only  in 
fact  an  equitable  and  convenient  mode  of  distributing  refreshments  to  its 
members,  which  are  provided  by  the  club  for  them  exclusively;  and  it  was 
squarely  held  that  such  a  clubliad  tlie  right  to  purchase  ami  k  'cp  liquors  at 
its  club-rooms  for  the  use  of  its  meinhers,  and  to  dis'^rilnite  it  among  them 
in  any  method  it  might  deem  pro^'er.  and  to  raise  funis  for  the  purpose  of 
replenishing  by  assessments  upon  its  meml)er3;  and  further,  that  the  mode 
adopted  by  the  Tennessee  Club  of  the  '  form  of  a  sale'  alone  to  its  memijers, 
of  such  a  quantity  for  so  much  money,  could  be  nothing;  more  than  a  mode 
adopted  of  assessing  eich  member  in  proportion  to  the  amount  he  consumed. 
Not  satisfied,  however,  with  this  reason  for  its  decision,  the  court  reviewed 
the  statutes  of  Tennessee  on  the  subject,  and  held,  from  its  construction  of 
the  same,  that  the  legislature  did  not  intend  to  impose  a  tax  as  retail  deal- 
ers upon  clubs  organized  and  conducted  as  was  the  club  in  question  in  this 
case. 

"In  Seim  v.  State,  55  Md.  566,  39  Am.  Rep.  419,  the  court  of  appeal^  in 
that  state  held  that  the  license  laws  for  sale  of  liquors  did  not  apply  to 
social  clubs.  In  this  case  the  corporation  was  known  as  the  Concordia, 
and  the  persons  arrested  for  violation  of  a  Sunday  law  were  the  president, 
secretary,  and  treasurer  of  the  corporation.  The  statute  provided  that  no 
person  should  'sell,  dispose  of,  or  barter  ....  any  spirituous  or  fermented 
liquors,  cordials,  lager  beer,  wine,  cider,  or  any  other  goods,  wares,  or  mer- 
chandise whatsoever,'  on  the  sabbath  day,  commonly  called  Sunday,  nor 
should  any  dealer  in  any  of  the  articles  give  away  the  same  on  that  day, 
under  a  penalty.      Seim  and  the  others  were  indicted  under  three  counts,  — 
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one  charging  them  with  'selling  beer,'  and  one  with  'disposing  of  beer,  to 
one  Springer,  on  Sunday,  and  the  last  count  with  'giving  away 'beer  a« 
*  licensed  dealer.'  The  third  count  was  abandoned  on  the  triaL  The  Con- 
eordia  was  incorporated  under  the  general  incorporation  law  of  the  state. 
By  its  charter  the  society  was  'dedicated  to  the  intellectual,  moral,  and 
social  improvement  of  its  members,  the  refinement  of  their  tastes,  and  the 
development  of  good  feeling  among  them.'  It  is  to  'transact  no  business  of 
any  kind  whatsoever  for  the  purpose  of  making  any  profit,  directly  or  indi* 
rectly,  for  itself  or  its  members.'  Its  sources  of  income  were  set  forth  to  be, 
—  1.  Money  loaned  to  build  club-house  by  its  active  members;  2.  Entrance 
fee  of  ten  dollars  for  each  new  member;  3.  Annual  fee  of  thirty  dollars  for 
each  member;  4.  Money  paid  by  members  for  what  refreshments  and  liquors 
they  get  at  the  club-house;  5.  Such  additional  assessments,  tines,  and  pen- 
alties as  may  be  imposed  upon  the  members.  These  moneys  are  expended 
in,  —  1.  Paying  current  expenses  of  the  corporation;  2.  If  there  is  any  bal- 
ance, in  paying  the  interest  on  the  loan  of  money  to  build  club-house. 
Liquors  are  bought  by  the  incorporation,  and  kept  in  the  club-house,  in  the 
charge  of  a  steward,  an  employee  of  the  corporation.  The  members  of 
the  club,  and  no  other  persons,  can  get  what  liquors  they  want  on  any  day, 
Sundays  included,  by  calling  for  tliem,  and  paying  a  price  fixed  by  the 
corporation.  This  price  is  fixed  and  paid,  not  for  profit,  but  to  cover  the 
outlay  for  liquors,  and  the  expense  of  keeping  and  serving  them  at  the  club- 
house. The  sale  to  Springer,  who  was  a  member  of  the  club,  of  a  glass  of 
beer,  for  which  he  paid  five  cents,  the  price  fixed,  and  which  he  then  and 
there  drank,  was  proven  on  the  day  charged  in  the  indictment.  The  court 
held,  as  before  said,  that  the  license  laws  of  the  state  had  never  been  con- 
strued as  applicable  to  social  clubs,  for  the  reason  that  such  a  transaction  as 
above  described  is  not  a  sale,  within  the  meaning  of  the  license  laws.  The 
society  is  not  an  ordinary  corporation,  but  a  voluntary  association  or  club 
united  for  social  purposes.  Each  member  must  be  elected,  and  each  is  joint 
owner  of  the  property  and  assets,  and  entitled  to  the  privileges  of  the  society 
as  long  as  he  remains  a  member.  Among  these  privileges  is  that  of  partak- 
ing of  the  provisions  and  refreshments  provided  for  the  use  of  the  members. 
These  are  not  sold  to  him  by  the  corporation,  but  furnished  to  him  by  the 
steward,  upon  his  paying  into  the  common  fund  what  is  equivalent  to  the 
cost  of  the  article  furnished;  and  what  is  so  paid  is  expended  in  keeping  up 
the  supply  for  the  use  of  the  members.  Such  a  transaction  is  not  a  barter 
or  sale  in  the  way  of  trade. 

"There  is  also  an  English  case  on  this  subject:  Graff  v.  Evans,  L.  R.  8  Q. 
B.  Div.  373.  The  question  was  submitted  whether  the  Grosvenor  Club  was 
liable  under  an  act  providing  that  *  no  person  shall  sell  or  expose  for  sale 
by  retail  any  intoxicating  liquors  without  being  duly  licensed  to  sell  the 
same.'  The  club  was  a  bona  fde  one,  properly  constituted.  The  objects 
were  '  social  intercourse,  mutual  and  moral  improvement,  aided  by  lectures 
and  rational  recreation.'  One  object  was  also  to  keep  the  members  away 
from  the  public  house.  The  members  could  obtain  food  and  refreshments 
in  the  club,  and  wine  and  spirits,  on  payment.  The  produce  of  such  sales 
went  into  the  funds  of  the  club.  The  club  had  no  license  to  sell.  A  mem- 
ber of  the  club  was  shown  on  a  certain  day  to  have  purchased  a  bottle  of 
whisky  and  a  bottle  of  pale  ale,  for  which  he  paid.  The  bar-man  wrapped 
the  bottles  up  in  paper,  and  the  member  '  carried  them  away  out  of  the  club 
openly  and  without  concealment.'  It  was  also  shown  that  liquor  to  the  value 
of  two  hundred  pounds  was  sold  annually  to  the  members  for  consumption 
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'off  the  premises,*  and  that  there  was  a  profit  on  the  sales  to  the  amoiint  of 
thirty-three  per  cent  on  the  original  cost.  The  court  held  that  the  member 
buyiii;^  the  liquor  was  an  owner  of  the  property,  together  with  all  the  other 
niemlters  of  the  club.  Any  member  was  entitled  to  obtain  the  goorl^  on  pay- 
ment of  the  price.  'A  sale  involves  the  elements  of  a  bargain.  Tliere  was 
no  bargain  here,  nor  any  contract  with  Graff  [the  bar-man]  with  respect  to 
the  goods.  Foster  [the  member  who  purchased  the  liquor]  was  acting  upon 
his  rights  as  a  member  of  the  club,  not  by  reason  of  any  new  contract,  but 
under  his  old  contract  of  association,  by  which  he  subscribed  a  sum  to  the 
funds  of  the  club,  and  became  entitled  to  have  ale  and  whisky  supplied  to 

him  as  a  member  at  a  certain  price There  was  no  contract  between 

two  persons,  because  Foster  was  vendor  as  well  as  buyer.  Taking  the  trans- 
action to  be  a  purchase  by  Foster  of  all  the  other  men)l>ers'  shares  in  the 
goods,  Foster  was  as  much  a  co-owner  as  the  vendor.  I  think  it  was  a  trans- 
fer of  a  special  property  in  the  goods,  which  was  not  a  sale  witiiin  the 
meaning  of  the  statute,'  On  the  other  hand,  the  selling  or  distributing  of 
liquors  by  similar  clubs,  or  through  their  agency,  has  been  held  by  other 
courts  to  be  in  violation  of  statutes  prohibiting  the  sale  of  liquors:  State  v. 
Mercer,  32  Iowa,  405,  407;  State  v.  Lockyear,  95  N.  C.  633;  59  Am.  Rep. 
287;  Martin  v.  State,  59  Ala.  35;  Rickart  v.  State,  79  111.  85;  Marmont  v. 
State,  48  Ind.  21.  In  State  v.  Lockyear,  95  N.  0.  633,  59  Am.  Rep.  287, 
the  Capital  Club  was  organized  and  carried  on  almost  identically  the  same 
as  the  corporation  in  Tennessee  Club  v,  Dwyer,  1 1  Lea,  452;  47  Am.  Rep.  298. 
Liquors  were  delivered  in  the  same  way,  and  procured  and  paid  for,  both  by 
the  club  and  its  members,  upon  almost  precisely  the  same  plan.  It  was 
held  to  be  a  sale,  and  that  all  the  elements  of  an  executed  contract  were 
present.  'The  corporate  body,  a  legal  entity,  and  the  owner  of  the  liquor, 
through  its  servant,  the  defendant,  delivers  it  to  the  purchaser  at  his  call, 
and  receives  a  fixed  compensation  in  money  therefor.  The  property  in  the 
goods  passes  and  vests  in  the  purchaser,  and  the  money  paid  is  received  for 
and  becomes  the  property  of  tlie  club.  Can  there  be  any  doubt  that  a  cor- 
poration may  make  contracts,  and  deal  with  a  corporator  precisely  as  with 
a  stranger,  and  valid  obligations,  capable  of  enforcement,  be  thus  formed 
between  the  parties? '  The  sale  was  held  to  be  within  and  in  violation  of 
the  local-option  act  of  that  state,  the  county  in  which  this  club  was  located 
having  adopted  prohibition  under  said  act.  In  Marmont  v.  State,  48  Ind. 
2,  Chief  Justice  Hu.skirk,  in  his  opinion,  says:  '  As  the  keg  of  beer,  when  pur- 
chased, belonged  to  the  society,  the  question  arises  whether  the  society,  by 
its  agent,  could  make  a  valid  sale  of  such  beer  to  the  persons  composing  such 
society.  We  know  of  no  principle  of  law  wliich  prevents  it.'  It  was  there- 
fore held  a  sale  within  the  meaning  of  a  prohibitory  statute.  I  shall  not 
quote  further  from  tlie  cases  which  support  the  position  that  the  corporation 
in  the  case  at  bar  was  selling  liquor  at  retail  within  the  meaning  of  the 
statute.  It  appears  to  be  a  simple  and  unanswerable  proposition  that  the 
liquor  was  in  the  first  place  owned  by  the  corporation  as  corporate  property 
the  same  as  any  person  might  own  it;  that  when  it  was  delivered  to  a  mem- 
ber of  the  corporation  for  money  paid  to  the  corporation  or  its  agent,  and 
going  into  its  funds,  it  was  a  sale  to  tliat  member,  the  same  as  if  it  had  been 
passed  to  a  stranger  to  the  corporation  in  the  same  way,  and  the  liquor  by 
such  sale  then  becomes  the  absolute  property  of  the  member,  the  same  as  if 
he  had  purchased  it  in  a  saloon,  or  at  any  other  place  wliere  it  is  scdd.  The 
reasonmg  which  I  have  given  in  the  ca<es  ci'ed,  by  wliich  such  a  transaction 
is  held  not  to  be  a  sale,  seems  to  me  to  be  unsound,  strained,  and  sophisti- 
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cal.  In  only  one  case,  to  wit.  Common  wealth  v.  Smi'h,  102  Mass.  144.  is 
there,  to  my  mind,  even  the  semblance  of  good  reasoning.  But  in  that  rase 
tlie  association  was  not  ineorijorated,  and  the  persons  uniting  together  each 
put  iuau  ei|iial  amount  of  money  in  tlie  first  place,  and  were  given  an  equal 
number  of  checks  to  represent  their  aiiare  in  the  li(]Uor.s,  which  they  could 
take  upon  presentation  of  their  checks.  This  transaction  was  quite  plausi- 
bly denominated  a  distribution  of  the  liquors,  and  not  a  sale.  But  that  case 
18  not  the  one  here  before  us,  as  heretofore  shown." 

In  the  late  case  of  State  v.  New,  108  N.  C.  787,  Clark,  J.,  in  passing 
upon  this  question,  said:  "The  transaction  presented  by  the  special  verdict, 
stripped  of  surplusage,  is  this:  The  defoiulaiit  was  steward  of  the  Cosmo- 
politan Club  of  Asheville,  and  was  indicted  for  selling  spirituous  liquor  to 
its  members.  In  consequence  of  the  decision  in  the  analagous  case  of  State 
Lockyear,  95  N.  0.  633,  59  Am.  Rep.  287,  the  state  of  facts  being  the  same, 
lie  pleaded  guilty.  The  club  thereupon  distributed  a  part  of  tlie  liquors  on 
hand  to  certain  of  its  members,  who  placed  them  in  t!ie  hands  of  the  defend- 
ant, to  be  held  by  him,  not  for  the  club  as  a  club,  but  for  those  indiviilual 
members  of  the  club  as  tenants  in  common,  the  share  of  each  not  being  kept 
separate,  but  mingled  in  the  same  casks,  jars,  and  demijohns.  From  time 
to  time,  as  each  of  those  members  wished,  he  obtained  drinks  from  the  de- 
fenda))t  for  himself  and  friends,  paying  therefor  in  money  (or  g  ving  tickt-ts 
afterwards  redeemed  in  money)  as  near  as  may  be  the  cost  price  of  the  drinks 
so  furnished,  and  with  the  money  the  defendant  from,  time  to  time,  replen- 
ished the  stock  of  liquors.  We  can  see  in  this  transaction  no  substantial 
distinction  from  the  facts  of  Lockyear 's  case.  There  the  steward  of  the  club, 
as  a  club,  received  the  money  for  drinks  furnished  at  cost,  and  with  the 
money  replenished  the  stock  of  liquors.  Here  the  individuals  of  the  club, 
treating  themselves  as  unorganized,  furnished  through  defendant  to  them- 
selves, from  a  common  stock,  the  drinks  at  cost,  and  with  the  money  re- 
ceived therefor  replenished  the  common  stock.  When,  in  the  present  case, 
an  individual  received  drinks  for  himself  and  friends,  he  clearly  did  not  re- 
ceive the  identical  liquor  which  belonged  to  himself,  but  he  received  liquor 
which  belonged  mostly  to  others,  and  in  which  he  had  a  minute  undivided 
interest.  For  his  money  he  received  in  exchange  1  quor  which  belonged  to 
several  others  as  well  as  to  himself,  and  converted  it  to  his  sole  and  separate 
use.  Before  the  transaction,  the  money  was  solely  his,  and  the  liquor  be- 
longed to  several.  By  virtue  of  the  transaction,  and  in  exchange  for  the 
money,  the  liquor  became  his  sole  and  separate  property.  This  is  surely  a 
sale.  It  has  every  element  of  a  sale.  It  cannot  affect  the  transaction  that 
subsequently  the  defendant  would  purchase  the  same  amount  of  liquor  in 
value  for  the  party  paying  the  money,  and  mingle  it  in  the  common  stock. 
This  last  act  is  that  of  a  member  of  an  association  keeping  up  his  quota  of 
contribution  to  the  common  stock;  the  other  is  the  purchase  by  a  member 
of  an  association  from  its  common  agent,  and  the  character  and  purport  of 
the  act  are  not  clianged  by  the  subse(|uent  contribution.  It  could  make  no 
difference  that  here  the  defendant  was  the  agent  of  the  indivi<lual  members 
of  the  club  acting  as  an  unorganized  bo  ly,  and  tliat  in  Lockyear's  case  the 
salesman  was  the  agent  of  individuals  acting  as  an  organized  club.  If  an 
agent  is  appointed  by  several  tenants  in  common  to  dispose  of  real  or  per- 
sonal property,  and  he  does  dispose  of  any  part  tliereot  in  exchange  for 
money,  it  is  none  the  less  a  sale  because  the  party  paying  the  money  and  re- 
ceiving such  part  to  his  own  use  happens  to  l)e  one  of  the  tenants  in  common. 
And  it  would  still  be  a  sale,  although  aftorwanls  the  money  so  received 
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should  be  invested  in  the  purchase  of  similar  property  held  by  the  same 
tenancy  in  common.  The  dealing  here  is  simply  what  is  known  as  'co- 
operation,' which  is  an  arrangement  by  which  a  member  of  an  association 
procures  supplies  from  the  association  at  cost.  The  object  and  the  effect  of 
co-operation  are,  not  to  abolish  purchases,  for  the  member  still  buys  from  tlie 
association,  but  to  procure  supplies  at  cost.  This  transaction  is  necessarily 
either  a  partition  in  severalty  to  the  tenant  in  common,  or  a  purchase.  It 
is  clearly  not  a  partition  to  each  tenant  in  common  in  severalty  of  his  un- 
divided portion  in  the  common  stock,  and  it  is  plain  that  such  is  not  the 
purpose  and  intent  of  the  patties,  for  money  ia  received  iu  exchange,  and  it 
is  to  be  used  to  obtain  more  liquor.  Besides,  the  person  obtaining  the  liquor 
not  only  does  not  obtain  the  identical  liqnor  belonging  to  him,  but  he  could 
very  rarely,  if  ever,  obtain  his  exact  aliquot  part  unless  the  stock  became 
very  low.  In  an  almost  exactly  similar  state  of  facts  in  State  v.  Essex  Club, 
53  N.  J.  L.  99,  Van  S3'ckel,  J.,  says:  'The  liquor  is  not  the  property  of 
the  member  before  it  is  separated  from  the  common  mass  and  delivered  to 
him  under  his  promise  to  pay  for  it,  but  the  property  of  the  company.  It 
is  not  the  property  of  the  member  until  after  the  delivery  and  appropriation 
of  it  by  him  to  his  own  use.  If  he  should  clandestinely  enter  the  club- 
house at  night  and  regale  himself  with  the  liquors  of  the  club,  it  would  prove 
;,  very  shallow  defense  to  an  indictment  for  larceny  if  he  set  up  that  he  was 
a  co-owner  of  the  property.  As  well  might  a  bank  cashier,  who  was  like- 
wise a  share-holder  in  the  bank,  set  up  a  like  plea  to  a  charge  of  embezzle- 
ment. Such  specious  defenses  have  received  no  countenance  except  in 
prosecutions  for  the  illegal  sale  of  ardent  spirits.'  The  fact  specially  found, 
that  the  membership  of  the  club  is  '  composed  of  gentlemen  of  the  highest 
social  standing,'  does  not  throw  any  light  upon  the  transaction,  except  that 
it  may  be  reasonably  supposed  that  they  have  no  desire  to  evade  the  law,  ' 
and  by  this  proceeding  wish  merely  to  procure  a  construction  as  to  the  legal 
nature  of  this  transaction.  No  set  of  men  have  any  special  privileges  under 
our  constitution,  and  the  parties  interested  must  pay  a  license  tax,  if  other 
citizens  pay  it,  and  be  prohibited  altogether  when  others  'are  prohibited. 
Nor  can  it  make  any  difference  that  no  profit  was  intended  to  be  realized, 
but  that  as  near  as  possible  the  drinks  are  to  be  furnished  at  cost.  Profit  is 
not  a  necessary  ingredient  of  a  sale.  Indeed,  many  sales  are  made  at  a  loss. 
Besides,  if  the  defendant's  contention  was  sound,  '  co-operative  bar-rooms  ' 
would  spring  up  on  all  sides,  and  the  revenue  act  as  to  the  sale  of  liquor,  or 
the  prohibition  laws  where  they  prevail,  would  be  a  nullity.  If  the  gentle- 
men composing  the  Cosmopolitan  Club  of  Asheville  can  be  exempted  from 
the  license  tax  by  the  simple  device  of  treating  themselves  as  unorganized 
tenants  in  common  of  a  stock  of  spirituous  liquors,  and  employing  an  agent 
to  furnish  drinks  to  any  of  their  club  and  their  friends  by  selling  at  cost,  the 
same  can  be  done  by  any  five  hundred  or  five  thousand  patrons  of  a  bar- 
room. The  'dealer'  would  simply  become  an  'agent,'  and  in  lieu  of  profits 
would  receive  as  compensation  for  his  services  a  commission  on  purcLas^s, 
or  some  amount  out  of  receipts,  and  the  money  received  for  drinks  would  be 
invested  as  usual,  and,  as  in  the  present  case,  to  buy  more  liquor  for  the 
customer  and  his  friends.  Such  an  arrangement  may  be  ingenious,  but  none 
the  less  a  license  tax  is  requisite  to  make  it  legal  to  furnish  drinks  in  tliat 
mo<le. " 

In  Sfate  v.  Horacek,  41  Kan.  87,  an  incorporated  club  purchased  beer  out- 
sidrt  the  state  and  brought  it  into  the  state,  and  then  sold  chips  to  its  mem- 
bers each  chip  representing  a  drink  or  glass  of  beer,  which  was  furnished 
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for  each  ehfp  retnrned  by  a  member.  The  beer  was  drank  by  the  memben 
aa  a  beverage,  while  neither  they  nor  the  club  had  any  license  to  sell  intoxi* 
eating  liquors,  and  it  was  decided  that  a  member  of  the  club  wliu  sold  the 
chips,  and  a  member  who  delivered  the  beer  on  the  return  of  a  chip,  and  the 
president  of  the  club  who  was  present  with  a  knowledge  of  the  facts,  were 
liable  to  prosecution,  conviction,  and  punishmeut  for  selling  intoxicating 
liquors  in  violation  of  a  proliibitory  liquor  law.  Judge  Valentine,  in  deliv- 
ing  the  opinion  of  the  court,  said:  "The  defendants  claim  that  the  foregoing 
facts  do  not  show  or  con^stitute  any  offenite.  Ic  is  claimed  that  their  associa- 
tion  was  organized  prior  to  the  passage  of  the  prohibition  act,  and  therefore 
that  it  could  not  have  been,  and  was  not  in  fact,  organized  with  any  inten- 
ti'ii  of  violating  that  act.  It  is  claimed  that  neither  the  society  nor  any 
one  of  its  members  ever  intended  to  violate  any  law,  and  never  has  in  fact 
violated  any  law;  that  no  sale  of  beer  or  any  other  intoxicating  liquor  has 
ever  been  made  by  the  society,  or  by  any  one  of  its  members,  as  such,  and 
that  the  facts  stated  in  the  agreed  statement  of  facts  do  not  show  that  any 
such  sale  has  ever  been  made.  It  is  claimed  that  the  society  merely  pur- 
chased beer  for  its  member,  that  the  beer  belonged  to  its  members,  and  that 
the  society  merely  distributed  the  beer  in  fair  shares  or  proportions  among 
its  members,  who  were  the  owners,  and  that  the  members  merely  drank 
their  own  beer.  We  do  not  think  that  any  of  tiiese  points  are  well  taken. 
It  makes  no  diflFerence  that  the  society  was  organized  prior  to  the  passage  of 
the  prohibitory  liquor  law,  for  by  such  organization  the  society  could  not, 
and  did  not,  obtain  for  itself  or  for  its  members  any  vested  right  to  go  on 
forever  dealing  in  intoxicating  liquors.  Besides,  under  the  law  that  was  in 
force  prior  to  the  passage  of  the  prohibition  act,  it  was  as  much  a  violation 
of  law  to  sell  intoxicating  liquors  without  a  permit — then  called  a  license 
—  a3  it  is  now  to  sell  intoxicating  liquors  without  a  permit.  It  must  also  be 
presumed  that  the  society  and  its  members  intended  to  do  just  what  they  did 
in  fact  do,  and  if  their  acts  constitute  any  offense,  it  must  be  presumed  m 
law  that  they  intended  to  commit  just  such  any  offense.  From  the  facta 
stated,  it  must,  on  the  other  hanJ,  be  held  that  the  society  obtaiaed  its  beer 
lawfully,  and  if  so,  then  nothing  but  a  sale  of  the  beer,  or  a  keeping  of  the  same 
for  sale,  would  constitute  any  offense.  The  gratuitous  distribution  of  the 
beer  among  its  members,  or  the  giving  of  it  away  to  any  person,  or  the  using 
of  it  for  any  lawful  purpose,  would  not  cjnstitute  an  offense.  But  to  sell 
the  beer  in  any  manner,  directly  or  indirectly,  would,  under  the  other  facts 
in  this  case,  constitute  an  offense,  and  the  disposition  of  it  to  members  in 
the  manner  in  which  it  was  disposed  of  in  the  present  case  would,  we  think, 
constitute  a  sale.  The  beer  was  not  distributed  to  or  among  the  members 
in  equal  shares,  nor  was  it  in  fact  distributed  to  them  at  all  except  as  they 
purchased  it.  Under  their  rules,  some  of  the  members  might  get  all  the 
beer  and  the  others  none.  Those  purchasing  the  chips  would  get  beer,  while 
the  others  would  not  get  any.  The  sale  of  the  chips  was  really  a  sale  of  the 
beer,  as  the  chips  represented  the  beer  and  nothing  else."  The  remaining 
cases  in  support  of  the  doctrine  above  announced  are  sufficiently  referred  to 
in  the  priuc^ial  case,  and  the  quotation  from  People  ▼.  Soule,  74  Mich.  250, 
inserted  auj  ra. 

In  Massacliusetts,  a  statute  declares  that  "all  buildings  or  places  used  by 
clubs  for  the  purpose  of  selling,  distributing,  or  dispensing  intoxicating 
liquors  to  their  members  or  others  shall  be  deemed  common  nuisances"  in 
no-license  towns,  and  provides  for  a  special  club  license  in  license  towns, 
authorizing  the  distribution  of  such  liquors.     In  the  case  of  CoiamonweaUh  v. 
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Baker,  152  Mass.  337,  under  an  indictment  against  the  steward  of  the  Com- 
mercial Social  Union  Club,  located  in  a  no-license  town,  charging  a  vio- 
lation of  this  statute,  the  evidence  was  not  disputed  that  the  club  used  its 
rooms  for  the  purpose  of  dispensing  intoxicating  liquors  to  its  members,  and 
that  defendant  assisted  in  keeping  and  maintaining  the  rooms  for  that  use. 
The  court,  in  delivering  the  opinion  in  that  case,  said:  "The  contention  for 
the  defendant  is,  tliat  the  chib  was  incorporated;  that  there  was  no  evidence 
that  it  owned  any  intoxicating  liquor,  nor  that  any  such  liquor  was  dispensed 
by  it  except  to  members  to  whom  it  belonged;  and  that  the  use  of  its  rooms 
for  that  purpose  is  not  prohibited.  The  evidence  for  the  defendant  tended 
to  prove  tliat  the  rooms  of  the  club  were  furnished  with  conveniences  for 
storing  and  keeping  intoxicating  liquors  belonging  to  its  members,  and  that 
no  such  liquors  were  kept  there  except  what  belonged  to  members  indi- 
vidually; that  the  rooms  were  used  by  the  club  to  receive  orders  for  the 
purchase  of  intoxicating  liquors  for  members,  and  to  keep  such  liquors  when 
purchased  for  the  members,  and  to  serve  it  out  to  them  as  ordered;  that  the 
furniture  and  everything  used  in  dispensing  the  liquor  to  members  belonged 
to  the  clab,  and  that  all  ingredients,  except  intoxicating  liquors,  which  en- 
tered into  any  particular  beverage  or  concoction  ordered  by  a  member,  were 
fui'iiished  by  the  club.  If  the  evidence  proved  nothing  more,  we  think  that 
it  was  sufficient  to  sustain  the  finding  that  the  place  was  a  common  nuisance. 
A  place  would  be  equally  a  nuisance  under  the  statute  if  used  by  a  club 
either  to  sell  intoxicating  liquor  to  its  members,  or  to  distribute  among  its 
members  intoxicating  liquor  owned  by  them  in  common,  or  to  procure  for 
and  dispense  to  its  members  intoxicating  liquor  which  was  bought  for  and 
belonged  to  them  individually.  If  the  club,  by  its  agent,  purchased  and 
stored  intoxicating  liquors  for  its  members,  and  dealt  out  in  portions  to  each 
member  upon  his  order  the  liquor  belonging  to  and  kept  for  him,  and  kept 
the  place  for  that  purpose,  the  place  was  a  common  nuisance  under  the  stat- 
ute  The  club  in  the  case  at  bar  used  its  rooms  for  a  purpose  for 

which  a  license  was  required.     It  not  only  had  no  license,  bat  it  was  in  a 
city  where  such  license  was  prohibited." 

The  case  of  Commonwealth  v.  Jacobs,  152  Mass.  276,  was  the  trial  of  an 
indictment  against  the  steward  of  the  Warren  Social  Club,  a  corporation, 
for  keeping  and  maintaining  a  common  nuisance  under  the  statute  in  a  town 
where  no  license  was  granted  for  selling,  distributing,  or  dispensing  intoxi- 
cating liquors.  The  defendant  was  convicted,  and  on  appeal  the  court  said: 
"The  evidence  tended  to  show  that  the  principal  ptirpose  for  which  the  tene- 
ment was  kept  was  to  sell,  distribute,  or  dispense  intoxicating  liquors.  The 
only  testimony  which  tended  to  control  the  inference  naturally  to  be  drawn 
from  the  circumstances  was  that  of  the  defendant  himself,  who  endeavored 
to  show  that  the  only  persons  who  were  accustomed  to  obtain  liquor  there 
were  members  of  the  club,  each  of  whom  used  liquors  which  had  been  bought 
for  him  elsewhere  on  his  personal  account  and  as  his  individual  property. 
The  jury  might  well  have  disbelieved  that  part  of  the  defendant's  statement. 
There  was  much  in  the  circumstances  which  tended  to  contradict  him.  The 
defendant  told  an  officer  that  he  ran  the  place.  Men  were  found  drinking 
from  bottles  on  which  were  pasted  the  names  of  other  persons.  Many  u'eu- 
sils  and  other  articles  in  the  room  were  such  as  the  jury  might  have  found 
to  be  the  furnishings  of  an  ordinary  bar-room.  At  one  time  the  defendant 
and  another  person  were  found  handling  eleven  cases  of  la)<er  beer,  all  marked 
with  the  same  name.  A  gallon  jug  containing  whi,-ky  was  marked  'Warren 
Club,  Worcester.'     The  defendant  made  no  reply  wlien  told  by  the  otiicer 
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that  he  oonW  not  find  in  the  list  of  members  of  the  club  the  names  of  Pow^ 
ere  and  Davenport,  who  were  seen  drinking  there;  and  tliere  was  much  else 
to  throw  suspiciou  on  the  defendant's  story.  On  the  whole  evidence,  the 
jury  might  well  have  believed  that  all  the  liquor  oa  the  premises  was  the 
property  of  the  club." 

The  subsequent  case  of  Commonwalth  v.  Ryan,  152  Mass.  28.*?,  waa  th« 
trial  of  a  similar  indictment  against  the  steward  of  the  Pelican  Club,  and 
the  evidence  tended  to  show  that  a  large  quantity  of  intoxicating  liquor  and 
bottles  were  found  in  the  rooms  ot  the  club  at  ditherent  times,  togetlier  with 
tixturea  commonly  used  in  bar-rooms;  that  keys  for  lockers  theruiu,  contain- 
ing  liquors  in  bottles  marked  with  the  names  of  members,  were  in  a  drawer 
in  the  defendant's  control;  that  a  few  of  the  keys  opened  all  the  lockers; 
that  many  men  were  found  drinking  there,  one  from  a  bottle  marked  with 
tue  name  of  an  absent  person,  and  a  second  who  had  been  seen  at  another 
club  within  half  an  hour;  that  defendant  attempted  to  hold  the  door  whea 
police-oflScers  sought  to  enter,  and  gave  evasive  answers  when  asked  who 
had  charge  of  the  place,  and  when  arrested  said,  "  I  cannot  go;  I  am  run- 
ning this  place,  and  I  can't  let  these  men  stay;  if  I  go  the  men  will  help  them- 
selves to  the  liquor,"  and  then  turned  down  the  gas,  ordered  the  men  to 
leave,  came  out  of  the  rooms,  locking  the  door  and  putting  the  key  in  his 
pocket.  The  supreme  court  decided  that  this  evidence  was  sufficient  to 
warrant  a  verdict  of  guilty,  and  that  the  club  was  a  mere  device  to  cover  the 
sale  of  intoxicating  liquor. 

The  cases  which  maintain  the  doctrine  that  the  distribution  of  liquors  of 
an  iutoxicatiug  nature  by  a  bona  Jide  club  among  its  members  is  not  a  sale 
within  the  inhibition  of  liquor-license  laws,  even  though  the  person  receiv- 
ing the  liqnor  gives  money  in  return  for  it,  and  that  a  law  prohibiting  the 
sale  of  liquor  does  not  apply  to  such  a  club,  are  Tennessee  CliA  v.  Dxoyer,  11 
Lea,  452;  47  Am.  Rep.  298;  Sdm  v.  SlaU,  55  Md.  566;  39  Am.  Rep.  419; 
Coinmonivealth  v.  Smith,  102  Mass.  144;  Commonwealth  v.  Pomphret,  137 
Mciss.  564;  50  Am.  Rep.  340;  Commonicealth  v.  Ewig,  145  Mass  119;  Pied' 
niont  Club  v.  Commouwealth,  87  Va.  540;  Graft  v.  Evans,  L.  R.  8  Q.  B.  Div. 
373.  Nearly  all  of  these  cases  have  been  so  ably  stated  and  reviewed  in 
the  principal  case  and  in  the  case  of  People  v.  Soule,  74  Mich.  250,  quoted 
supra,  that  further  reference  to  them  here  would  be  mere  surplusage.  It 
may  be  remarked,  however,  that  the  efifect  of  the  Masciachusetts  cases  main* 
taining  this  doctrine  would  seem  to  be  greatly  impaired,  if  not  entirely  anni* 
hilated,  so  far  as  that  state  is  concerned,  by  the  passage  of  subsequent  statutss 
in  that  state  aimed  directly  at  such  clubs,  and  by  the  decisions  under  these 
statutes  appearing  in  152  Massacliusetts  Reports,  and  consisting  of  the  oases 
of  CoiiuaonweaUh  v.  Jacobs,  152  Mass.  27o;  Commonwealth  v.  Ryan,  152 
Mass.  283;  ComnionioeaUhv.  Baker,  152  Mass.  337,  —  all  of  which  are  referred 
to  above. 

The  case  of  Seim  v.  State,  55  Md.  566,  39  Am.  Rep.  419.  although  not 
expressly  overruled,  is  apparently  shorn  of  its  efifect  even  iw  that  state, 
lu  consequence  of  the  subsequent  decisions  in  C/iesapeakf  01  ( '  v.  Stale,  63 
Mil.  446,  and  in  Stale  v.  Easton  Social  etc.  Club,  73  Md.  97.  In  ji.issiu^'  upon 
the  question  in  the  former  of  these  cases  the  court  said:  "Ic  is  ar_ue.!  that 
the  case  of  Seim  v,  StcUe,  55  Md.  666,  has  virtually  settled  this  case.  But 
it  does  not  by  any  means  follow  from  that  decision  that  this  case  is  deter- 
mine L  In  tiie  tirst  place,  tlie  language  of  the  Sunday  law  of  1806,  under 
wliich  the  case  of  Seim  v.  State  was  decried,  is  altugecher  differeuc  Iuku  the 
■  act  of  1SS2,  chapter  112;  for   by  the  latter  act,  terms  are  employed   more 
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comprehensive,  especially  those  making  the  act  applicable  to  associations 
*nd  corporations,  than  are  to  be  found  in  the  Sunday  law  of  1866.  The 
great  object  of  the  Sunday  law  is  to  preserve  the  sabbath  from  desecration, 
and  in  the  case  referred  to  the  law  was  construed  specially  with  reference  to 
the  existing  license  law  of  the  state.  It  was  thought  that  the  case  was  not 
within  the  meaning  of  the  act  of  1866,  because  the  license  laws  had  never 
been  applied  to  social  clubs.  In  other  words,  because  the  license  laws  had 
never  been  construed  to  apply  to  such  clubs,  the  Sunday  law  was  supposed 
not  to  be  intended  to  apply  to  them.  Whether  the  reasoning  was  sound  or 
unsouud  in  the  case  to  which  it  was  applied,  it  is  very  clear  tliat  it  can  have 
no  application  whatever  to  this  case.  If  it  were  held  that  the  appellant  is 
not  within  the  purview  and  operation  of  the  act  of  1882,  chapter  112,  such 
construction  would  go  far  towards  ut*^^erly  defeating  the  act.  For  if  one 
association  or  corporation  could  be  allowed  to  do  with  impunity  what  the 
appellant  has  done,  according  to  the  verdict  of  the  jury  any  number  might 
be  formed  with  the  right  to  do  the  same  thing;  and  the  consequence  might 
be  that  a  large  portion  of  the  community  would  enroll  themselves  as  members 
of  associations  or  incorporated  clubs  to  do  by  corporate  combinations  what 
they  would  not  be  allowed  to  do  as  individuals.  Moreover,  such  construe* 
tion,  if  adopted,  would  not  only  defeat  the  act  under  consideration,  but  it 
would  open  the  door  wide  to  the  use  of  the  same  means  to  frustrate  and  de- 
feat all  the  local-option  laws  of  the  state.  The  legislature  certainly  never 
for  a  moment  designed  that  it  should  be  in  the  power  of  any  portion  of  the 
community,  by  combination  or  association,  to  effect  an  evasion  and  com- 
pletely foil  the  positive  mandates  of  the  law;  and  no  construction  of  the 
courts  should  give  aid  to  the  production  of  any  such  result." 

The  court  in  the  latter  case,  while  discussing  the  question  as  to  whether  or 
not  the  furnishing  of  liquor  by  a  club  to  its  members  constituted  a  sale 
within  the  meaning  of  a  prohibition  law,  took  occasion  to  remark  that 
"when  the  question  was  presented  to  this  court  in  the  case  of  Chesapeake 
Club  V.  State,  63  Md.  446,  the  judges  who  heard  the  case  were  equally 
divided  in  opinion,  resulting  in  the  affirmance  of  the  ruling  of  the  court  be- 
low, which  had  held  the  club  criminally  liable  for  furnishing  liquor  to  its 
members  in  violation  of  the  local-option  law.  That  case,  resulting  as  it  did, 
may  not  furnish  a  binding  precedent  or  authority  for  the  decision  to  be  made 
is  this;  but  after  a  careful  examination  and  comparison  of  all  the  decisions 
npon  the  subject,  we  are  decidedly  of  opinion  that  furnishing  of  liquors  by 
the  club  to  its  members  for  a  price  fixed  by  regulation,  and  paid  by  the  mem- 
ber upon  receipt  of  the  liquor,  constitutes  a  sale,  and  is  therefore  in  violation 
of  the  statute.  That  the  revenues  received  by  the  club  from  the  various 
sources  mentioned  in  the  answers  become  the  property  of  the  corporation, 
would  seem  to  be  too  plain  to  admit  of  a  doubt.  It  is  with  this  fund,  or  a 
part  of  it,  that  the  liquors  are  bought  by  the  corporation,  and  they  are  kept 
as  the  property  of  the  corporat-'on,  under  its  control,  to  be  disposed  of  at 
prices  fixed  by  it.  None  but  members,  it  is  true,  can  obtain  the  liquor,  but 
they  can  only  obtain  it  by  paying  for  it;  and  the  money  thus  paid  goes  into 
and  constitutes  a  part  of  the  funds  of  the  corporation.  The  parties  are  com- 
petent to  contract  one  with  the  other,  —  there  being  no  principle  to  forbid  a 
nienilier  of  a  corporation  from  contracting  with  or  becoming  a  purchaser 
of  property  from  the  corporate  body  as  a  legal  entity.  And  that  being  so, 
the  course  of  dealing  as  between  the  corporation  and  its  individual  members, 
as  stated  in  the  answers,  present  all  the  elements  of  an  executed  contract. 
The  corporation,  being  the  owner  of  the  liquor,  through  its  appointed  agent, 


48  Babden  V,  Montana  Club.  [Montana, 

ddlTen  It  to  the  member  of  the  corporation  on  hia  reqneit,  and  reoeiree  a  fixed 
eompensation  in  money  therefor.  The  property  in  the  liqaor  paaees  to  and 
beoomet  vMted  in  the  individual  member,  and  the  money  paid  ia  received  for 
and  becomes  the  property  of  the  corporation.  Nothing  more  ia  or  can  be  re- 
foired  to  eonatitate  a  completed  aale.  And  such  being  the  oaae,  why  should 
thia  court  be  astute,  and  indulge  questionable  refinementa,  in  order  to  relieve 
these  corporations  of  the  just  consequences  of  their  acts?  By  holding  that  the 
■npply  of  liquor  by  the  club  to  its  members  in  the  manner  admitted  by  the 
anawers  does  not  oonstitute  a  sale  within  the  prohibition  of  the  looal-option 
law,  we  would  certainly  afford  impunity  to  gross  violations  of  the  apirit  and 
intent  of  the  statute,  and  thereby  open  the  door  to  all  the  evils  intended  to 
he  suppressed  by  it,  and  that  done  by  simply  allowing  a  combination  of  iu> 
dividuals  to  do  what  individuals  without  combination  could  not  do  without 
incurring  the  penalties  of  the  law.  We  think  the  ttuota  admitted  by  the 
answers  olearly  show  habitual  and  constant  violations  of  the  law  by  these 
corporations,  by  the  sale  of  liquors  at  their  club-rooms  to  the  members  of  the 
elnb,  and  the  fact  that  the  sale  was  made  without  actual  profit  to  the  corpo- 
ration ia  wholly  immaterial,  and  affords  no  ground  of  defense  to  these  pro- 
•codings.  The  oaae  of  Seim  v.  State,  55  Md.  666,  has  been  much  relied  upon 
by  the  counsel  for  the  appellees,  but  the  distinguishing  features  of  that  case 
were  adverted  in  the  Chesapeake  Club  case,  63  Md.  446;  and  we  do  not  think 
the  case  of  Seim  at  all  controlling  in  the  decision  of  this  case.  In  that  case 
the  party  was  Indicted  for  selling  and  disposing  of  beer  on  Sunday;  and  it  was 
supposed  that  because  the  license  laws  had  never  been  construed  to  apply  to 
Bocial  clubs,  that  therefore  the  law  restraining  the  sale  and  disposition  of 
liquor  on  Sunday  waa  not  intended  to  apply  to  them.  But  no  such  reasoning 
can  apply  in  this  case.  Here  the  law  is  an  unqualified  prohibition  to  every 
one  within  the  districts  mentioned;  and  there  can  be  no  pretense  that  social 
dubs,  such  as  the  defendants  in  this  case,  were  intended  to  be  exempted  from 
the  operation  of  the  law.  The  law  having  been  violated  by  the  defendants, 
the  question  is,  whether  such  violation,  or  rather  habitual  violations,  of  law, 
and  of  duty  to  the  public,  constitute  such  abuse  and  misuse  of  corporate 
powers  and  franchisee  as  to  furnish  legal  cause  for  the  forfeiture  of  the 
franchises  and  the  annulment  of  the  charter  of  the  corporation.  And  of 
this  we  entertain  no  doubt.  A  corporation  can  no  more  violate  a  law  with 
impunity  than  an  individual  can;  and  if  the  unlawful  acts  be  of  a  nature 
to  be  detrimental  to  the  public,  and  be  done  by  and  for  the  corporation,  by 
its  authorized  agents,  there  is  such  abuse  and  misuse  of  its  powers  and 
franchises  as  will  justify  the  state  in  recalling  such  corporate  powers  and 
franchises,  and  annulling  and  vacating  the  charter.  Indeed,  in  many  cases 
this  is  not  only  the  appropriate  but  the  only  efficient  remedy  against  the 
corporation  itself." 

^e  facts  as  to  the  organization.  Incorporation,  roles  and  regulations,  and 
method  of  dispensing  liquor  in  the  Maryland  cases  are  identical  with  thoce 
in  the  principal  case,  and  also  with  those  in  the  late  case  of  Piedmont  Cbti  v. 
State,  87  Va.  540.  In  the  latter  case  the  conclusion  reached  was  in  accord 
with  the  doctrine  announced  in  the  principal  case,  it  being  decided  tua.t 
liquors  kept  by  a  club  in  ita  rooms,  and  served  only  to  its  members  and  their 
invited  gnesta,  the  members  only  paying  therefor,  and  the  money  thus  re« 
ceived  being  used  to  replenish  the  stock,  but  insufficient  for  that  pnrpoee, 
waa  not  such  a  sale  of  liquor  ais  requires  a  license  under  a  statute  providing 
that  "any  person,  club,  or  corporation  desiring  to  carry  on  the  bnsiness  of  a 
relail  liquor  merchant,  and  also  that  of  a  bar-room,  shall  obtain  a  separate 
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license  for  eaoh."  The  club  involved  in  the  latter  case  is  an  incorporated  or- 
ganization, among  its  objects  being  the  promotion  of  social  intercourse,  the 
maintenano*  of  a  library,  reading-rooms,  etc  The  facts  are  further  stated 
as  follows:  "  Any  member  may  invite  persons  not  residing  in  the  city  to 
visit  the  dab,  and  to  non-residents  its  hospitalities  may  be  extended  by  the 
president  for  ten  days;  but  in  no  case  is  a  visitor  or  any  person  not  a  mem- 
ber of  the  dub  permitted  to  pay  for  either  food,  drink,  or  other  privileges  of 
the  club.  No  betting  of  any  kind  is  permitted.  No  open  bar  is  permitted 
to  '  treat '  another  member,  or  in  any  wise,  directly  or  indirectly,  pay  any 
expense  he  may  incur.  No  wine  or  other  liquor  can  be  furnished  to  members 
or  visitors  on  Sunday,  except  aa  an  accompaniment  of  a  regular  meal  in  tb« 
dining-room.  No  games  of  any  kind  are  permitted  on  Sunday.  The  club 
rents  and  furnishes  a  large  house,  and  keeps  its  own  servants.  A  large  num« 
ber  of  its  members  make  the  club-house  their  home,  except  for  lodging,  tak- 
ing all  their  meals  there,  and  spend  much  of  their  time,  when  not  engaged 
in  business,  in  its  parlors,  library,  and  reading-rooms.  A  number  of  papers 
and  periodicals  are  taken,  and  a  general  library  is  being  accumulated.  The 
club  keeps,  besides  all  the  usual  articles  of  food,  which  are  served  in  its 
dining-rooms,  a  small  stock  of  liquors,  which  are  dispansed  to  its  members 
by  its  steward,  and  other  servants,  at  prices  fixed  by  the  board  of  governors. 
The  prices  are  so  fixed  that  they  shall,  as  nearly  as  practicable,  cover  the 
actual  cost  of  the  articles  furnished  to  the  members  for  their  comfort  and 
convenience,  and  do  not  make  a  profit  to  the  club.  The  money  so  received 
is  paid  into  the  general  fund  of  the  club,  and  is  reinvested  in  like  articles, 
which,  again,  are  dispensed  to  the  members.  The  receipts  from  these  articles 
BO  dispensed  are  not  sufficient  to  reimburse  the  club  for  the  outlays  neces- 
sary for  their  purchase  and  cost  of  service,  and  the  deficiency  has  to  be  made 
good  out  of  the  funds  derived  from  initiation  fees  and  monthly  dues.  Upon 
these  facts  the  jury  found  a  verdict  of  guilty,  which  the  corporation  court 
refused  to  set  aside,  and  entered  judgment  for  the  fine  assessed."  The 
court  in  delivering  the  opinion  said:  "The  question  to  be  determined  is, 
whether,  upon  the  facts  above  stated,  the  defendant  club  was  gnilty  of 
selling  liquors  within  the  meaning  of  the  statute.  The  question  is  of  first 
impression  in  this  state,  but  we  entertain  no  doubt  that  the  case  is  with  the 
defendant;  that  is  to  say,  that  there  has  been  no  sale  within  the  meaning  of 
the  statute.  In  the  present  case  it  is  conceded  that  the  defendant  dab  is  a 
bona  fide  club,  organized  for  the  purposes  named  in  the  charter,  and  not  as  a 
mere  device  reported  to  as  a  means  of  evading  the  law.  None  but  members 
or  invited  guests  are  entitled  to  tlie  privilo>,fes  of  the  club,  and  no  person  not 
a  member  of  the  dub  is  permitted  to  pay  for  either  food  or  drink,  or  other 
refreshments  dispensed  by  the  club.  The  money  received  for  all  liquors  so 
dispensed  go  into  the  general  fund,  which  are  again  used  for  replenishing 
the  stock.  No  profit  is  made  on  the  liquor.  Isi  fact,  the  receipts  from  that 
source  are  not  snffieient  to  reimburse  the  club  for  the  cost  of  the  liquors  and 
of  serving  them.  The  liquors  so  purchased,  as  already  stated,  are  for  the 
exclusive  use  of  the  members  of  the  club  and  their  invited  gaests,  and  what 
is  complained  of  as  an  unlawful  selling  in  the  present  case  is,  we  think, 
noUiiug  more  than  an  equitable  mode  by  which  the  cost  of  the  liquor  used 
by  members  of  the  club  is  divided  amongst  them  in  proportion  to  the  quan- 
tity which  each  member  uses.  The  case  depends  upon  the  true  construction 
of  our  own  statute,  and  we  are  clearly  of  opinion  that  if  in  the  present  case 
there  can  be  said  to  have  been,  in  the  strictest  or  most  technical  sense,  a 
sale  at  all,  it  was  not  such  a  sale  as  is  contemplated  by  that  statute.  The 
Am.  St.  Rep.,  Vol.  XXIV.  -  4 
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defendant  club,  in  dispensing  liqnora  to  or  at  the  expense  of  its  own  mem- 
bers,  was  not  engaged  in  carrying  on  the  business  of  selling  liquor,  and  a 
liquor  license  in  required  of  those  persons  only  who  sell  or  offer  to  seli 
liqaor  u  a  business. " 


Eandall  V.  American  Fire  Insurance  Company. 

[10  Montana,  840.] 

Ihsuranob  —  Arbitration  —  Pcbuo  Polict.  —  A  provision  in  an  insur- 
ance policy  or  other  contract  requiring  all  differences  or  controversies 
arising  between  the  parties  as  to  their  rights  and  liabilities  thereunder  to 
be  submitted  to  arbitration,  is  disregarded,  as  against  public  policy;  but 
when  such  provision  only  requires  that  the  value  or  quantity  of  a  thing 
which  might  be  involved  in  litigation  under  the  contract  maybe  ascer- 
tained and  determined  by  arbitration,  it  docs  not  oust  the  juri^siliction 
of  the  courts,  but  only  exacts  a  certain  character  of  evidence  of  a  fact 
in  controversy,  and  is  valid. 

IirguRANCB  —  Arbitration  —  Right  of  Action.  —  Where  an  insurance 
policy  provides  that  upon  a  failure  by  the  parties  to  agree  upon  the 
amount  of  loss,  the  same  shall  be  ascertained  by  appraisers,  and  that 
until  the  required  proofs  of  loss  are  produced  and  the  award  of  the  ap- 
praisers obtained,  the  loss  shall  not  be  payable,  the  assured,  after  his 
proffered  proofs  of  loss  have  been  rejected  by  the  insurer,  without  a  de- 
mand for  appraisal  or  objection  to  the  amount  of  loss  as  shown  by  such 
proofs,  may  sue  for  the  loss  without  first  showing  an  appraisal,  or  that 
he  has  offered  to  have  the  loss  appraised  or  requested  the  appointment 
of  ap[iraisers. 

Iksuranck  —  Arbitration  — Proofs  of  Loss.  — Where  an  insurance  policy 
provides  that  upon  a  failure  by  the  parties  to  agree  upon  the  amount  of 
loss,  the  same  shall  be  ascertained  by  appraisers,  and  that  until  their 
award  is  permitted  and  the  proof  of  loss  produced,  the  loss  shall  not  be 
payable,  the  retention  by  the  insurer  of  such  proof,  containing  a  state- 
ment that  the  loss  was  estimated  by  parties  selected  by  agreement  be- 
tween the  insurer  and  insured,  after  denouncing  such  statement  as  false, 
in  no  way  prejudices  his  rights,  whether  such  statement  is  true  or  false. 

Ihsuranck  —  Proof  ok  Loss  —  Interest.  —  When,  by  the  terms  of  a  policy 
sued  on,  the  loss  is  payable  sixty  days  after  proof  thereof,  legal  interest 
upon  the  amount  found  due  should  be  allowed  from  and  after  the  ex- 
piration of  the  sixty  days  after  proof  of  loss  was  delivered  to  the  insured 
and  rejected  by  him. 

Bach  and  Buck,  and  B.  P.  Carpenter,  for  the  appellant. 

Toole  and  Wallace,  for  the  respondents. 

Harwood,  J.  The  cause  of  action  herein  is  founded  upon 
an  insurance  policy,  whereby  appellant  insured  and  agreed  to 
indemnify  respondents  against  loss  which  might  happen  hy 
the  destruction  or  damage  of  appellant's  building,  situate  at 
Moreland,  Gallatin  County,  Montana,  known  as  the  Moreland 
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Hotel,  and  certain  furniture  therein  contained,  by  fire,  to  the 
extent  of  $1,500,  the  sum  of  $1,125  being  placed  upon  Baid 
building,  and  the  sum  of  $375  upon  the  said  furniture.  There 
were  also  in  force,  during  the  same  period,  three  other  policies 
of  concurrent  insurance,  issued  by  certain  other  companies  in 
favor  of  plaintiffs  upon  the  same  property,  each  in  the  sum  of 
fifteen  hundred  dollars,  and  distributed  in  like  amounts  on 
said  building  and  furniture  as  aforesaid.  While  said  insur- 
ance contracts  were  in  force,  all  of  said  property,  except  a 
small  portion  of  the  furniture,  was  destroyed  by  fire.  This 
action  was  brought  to  enforce  payment  of  said  fifteen  hundred 
dollars  indemnity,  and  the  trial  resulted  in  a  judgment  for 
plaintiffs  in  said  sum,  with  interest  and  costs.  Whereupon 
defendant  moved  for  a  new  trial  upon  a  statement  of  the  case, 
on  the  ground  of  insufficiency  of  the  e\ddence  to  justify  the 
verdict,  and  that  the  same  is  against  law,  and  also  errors  of 
law  occurring  at  the  trial,  and  excepted  to  by  the  moving  party. 
Said  motion  being  overruled,  the  case  is  brought  up  by  appeal 
from  the  order  overruling  the  same,  as  well  as  appeal  from 
the  judgment. 

The  insurance  policy  involved  provides,  among  other  con- 
ditions, as  follows:  "  The  amount  of  loss  or  damage  to  be  esti- 
mated according  to  the  actual  value  of  the  property  at  the 
time  of  the  loss;  and  to  be  paid  within  sixty  days  after  the 
loss  shall  have  been  ascertained  in  accordance  with  and  within 
the  terms  and  conditions  of  this  policy,  and  proof  of  the  same 
satisfactory  to  the  said  company  shall  have  been  made  by  the 
assured  and  received  at  the  office  of  the  company  in  Phila- 
delphia. It  shall  be,  however,  optional  with  the  company  to 
repair,  rebuild,  or  replace  the  property  destroyed  or  damaged 
with  other  of  like  kind  and  quality  within  a  reasonable  time, 
giving  notice  of  its  intention  so  to  do  within  sixty  days  after 
receipt  of  proofs  herein  required;  and  in  case  the  company 
elects  to  rebuild,  the  assured  shall,  if  required,  furnish  plans 
and  specifications  of  the  building  herein  described.  The  as- 
sured sustaining  loss  by  fire  under  this  policy  shall  forthwith 
give  notice  in  writing  of  said  loss  to  the  company,  and  within 
thirty  days  thereafter  render  a  particular  account,  by  separate 
items  and  proof  thereof,  signed  and  sworn  to  by  the  assured, 
setting  forth,  —  1.  A  copy  of  the  written  portion  of  this  policy 
and  all  indorsements  hereon;  2.  Other  insurance,  if  any,  on 
same  property,  or  any  portion  thereof,  with  copies  of  written 
portions   of  each   policy  and   indorsements   thereon;    3.   The 
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actual  cash  value  of  the  property  described  at  the  time  imme- 
diately preceding  the  fire;  4.  The  ownership  of  the  property 
described,  and  the  interest  of  assured  in  same;  5.  For  what 
purposes  and  by  whom  the  building  herein  described,  or  con- 
taining the  property  herein  specified,  and  the  several  parts 
thereof,  were  used  at  the  time  of  the  fire;  6.  The  date  of  the 
loss  and  the  amount  thereof;  7.  How  the  fire  originated,  as 
far  as  the  assured  knows  or  believes.  The  amount  of  sound 
value  and  of  damage  to  the  property  may  be  determined 
by  mutual  agreement  between  the  company  and  the  assured; 
or  if  they  fail  to  agree,  the  same  shall  then,  at  the  written 
request  of  either  party,  be  ascertained  by  an  appraisal  of  each 
article  of  personal  property,  or  by  an  estimate  in  detail  if 
a  building,  by  competent  and  impartial  appraisers,  one  to  be 
selected  by  each  party,  and  the  two  so  chosen  shall  first  select 
an  umpire  to  act  with  them  in  case  of  disagreement;  and  if  the 
said  appraisers  fail  to  agree,  they  shall  refer  their  differences  to 
such  umpire;  and  the  award  of  any  two,  in  writing,  under  oath, 
shall  be  binding  and  conclusive  as  to  the  amount  of  such  loss 
or  dam:;ge,  but  shall  not  decide  the  validity  of  the  contract, 
or  any  other  question  except  the  amount  of  such  loss  or  dam- 
age." It  is  further  provided  in  said  policy  that  "the  company 
shall  have  the  right  to  take  any  of  the  articles  damaged  at 
their  appraised  value;  and  until  such  proofs  as  above  required 
are  produced  and  examinations  and  appraisals  are  permitted, 
the  loss  shall  not  be  payable." 

The  plaintiffs,  in  their  complaint,  set  up  the  contract  of 
insurance,  alleged  the  destruction  of  the  property  by  fire,  and 
*' that  plaintiffs'  loss  thereby  was  $6,164  on  said  Moreland 
Hotel,  and  $1,851.14  on  said  furniture  and  fixtures  contained 
in  said  hotel."  Plaintiffs  further  allege  that  they  furnished 
defendant  notice  of  said  loss,  and  that  "defendant  by  its  ad- 
justing agent  made  a  personal  examination  into  the  circum- 
stances of  said  loss  and  fire,  and  made  a  request  of  plaintiffs 
that  the  value  of  said  building  be  ascertained  by  arbitrators 
to  be  mutually  chosen  ";  that  on  the  tenth  day  of  September, 
1887,  plaintiffs  and  defendant  did  so  refer  the  question  of  value 
of  said  building  to  arbitrators  mutually  agreed  upon,  —  Jolm 
Ketchum  and  R.  W.  De  Noille,  of  Helena  aforesaid, —  who 
reported  and  decided  the  value  of  said  building  at  the  time  of 
said  fire  to  be  $7,179;  "that  on  the  fourteenth  day  of  Septenj- 
temher,  1887,  the  plaintiffs  furnished  the  defendant  with  proofs 
of  said  loss,  and  of  their  interest  in  said  property,  and  other- 
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wise  fully  performed  all  the  conditions  of  said  policy  on  their 
part;  that  on  the  fifteenth  day  of  September,  1887,  the  de- 
fendant returned  said  proofs  of  loss  to  plaintifiFs  and  declined 
to  pay  said  loss,  assigning  as  the  single  ground  therefor  that 
said  proofs  were  not  satisfactory,  for  the  reason  that  they  re- 
ferred to  the  estimate  made  by  said  arbitrators;  that  no  de- 
mand has  been  made  by  defendant  for  a  further,  or  any  other, 
reference  of  said  loss  on  building  or  furniture  since  said  proofs 
of  loss  were  so  furnished;  nor  has  defendant  requested  any 
further  proofs  of  loss;  nor  did  the  defendant,  within  sixty  days 
after  receipt  of  proofs,  give  notice  of  their  intention  to  rebuild 
or  restore  any  of  said  property." 

Defendant,  by  answer,  denied  the  value  of  said  building  to 
be  the  sum  alleged  by  plaintifiFs,  or  any  sum  exceeding  $3,250; 
and  denied  the  value  of  said  furniture  to  be  the  sum  alleged 
by  plaintifiFs,  or  any  sum  exceeding  $900;  and  said  answer 
further  put  in  issue  all  the  allegations  of  plaintifiFs'  complaint, 
except  the  existence  of  said  insurance  policy,  the  destruction 
of  said  property  by  fire,  save  a  small  portion  of  the  furniture, 
and  some  other  allegations  not  necessary  to  notice  at  this 
time. 

In  addition  to  the  specific  denials  of  plaintifiFs'  allegations, 
defendant  alleged,  by  way  of  new  matter  of  defense,  that  the 
plaintiffs  left  at  the  oflftce  of  defendant's  agent  in  the  city  of 
Helena,  while  said  agent  was  absent  therefrom,  on  or  about 
September  15,  1887,  "  some  paper  which  falsely  stated  that 
arbitrators  had  been  agreed  upon  by  plaintifiFs  and  defend- 
ant"; that  plaintifiFs'  attention  was  called  to  this  fact  by  de- 
fendant's agent  on  the  same  day,  and  thereupon  plaintifiFs 
asked  permission  to  retain  said  paper,  stating  that  said  paper 
should  not  be  regarded  or  treated  as  having  been  tendered  to 
defendant,  to  which  defendant,  by  its  agent,  assented.  The 
answer  further  averred  that  plaintifiFs,  on  or  about  September 
14, 1887,  "  fraudulently  and,  with  intent  to  deceive  and  obtain 
an  unfair  advantage  over  defendant  in  the  settlement  of  said 
claim,  falsely  represented  to  defendant's  agent  that  two  per- 
sons had  been  agreed  upon  by  plaintifiFs  and  defendant,  as 
arbitrators,  to  determine  and  decide  upon  the  value  of  said 
building  and  the  cost  of  rebuilding  the  same,  and  that  such 
arbitrators  had  determined  and  decided  that  the  value  of  said 
building  was,  at  the  time  of  the  fire,  $7,179;  whereas  in  truth 
and  fact,  as  plaintiffs  well  knew,  such  persons  had  never  been 
agreed  upon  or  selected  as  arbitrators,  and  as  plaintiffs  well 
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knew,  such  persons  had  never  determined  as  arbitrators  or 
otherwise  that  said  building  was  of  the  value  of  $7,179,  or 
that  it  would  cost  said  sum,  or  any  other  particular  sum,  to 
rebuild  the  same.  The  answer  further  averred  that  defend- 
ant requested  plaintiffs  to  furnish  it  with  plans  and  specifica- 
tions of  said  building  so  destroyed  by  fire,  but  that  plaintiffs 
neglected  and  refused  to  furnish  the  same;  and  that  no  proofs, 
plans  and  specifications,  declarations,  or  certificates  have  been 
furnished,  and  no  examination  or  arbitration  has  been  per- 
mitted or  furnished  by  plaintiffs,  or  had  as  required  by  the 
conditions  of  said  policy  of  insurance.  This  new  matter  of 
defense  was  controverted  by  plaintiffs'  replication. 

The  first  and  main  point  insisted  upon  by  appellant  is,  that 
this  action  is  brought  upon  an  alleged  award  by  arbitrators, 
and  that  no  evidence  of  value  of  the  property  destroyed,  ex- 
cept to  establish  an  award,  was  admissible.  This  point  was 
raised  by  defendant  in  the  lower  court  at  the  trial,  and  objec- 
tion was  made  to  the  introduction  of  any  evidence  as  to  the 
value  of  the  property,  or  the  amount  of  said  loss,  except  to 
establish  an  award.  This  objection  was  overruled,  and  the 
court  admitted,  over  the  objection  and  exception  of  defendant, 
evidence  offered  by  plaintiffs  tending  to  prove  the  allegations 
of  the  complaint  as  to  the  value  of  the  property  destroyed, 
and  the  loss  sustained  by  plaintiffs,  independent  of  the  ap- 
praisal or  award  of  arbitrators,  as  alleged  in  the  complaint. 
Proof  was  also  admitted  on  behalf  of  plaintiff  in  respect  to 
the  alleged  submission  of  the  question  of  the  value  of  said 
building  and  plaintiffs'  loss  by  the  destruction  thereof  to  ar- 
bitrators, and  the  alleged  award  by  them  made.  Appellant's 
objection  and  exception  aforesaid  is  based  upon  the  terms  of 
the  policy  and  the  clause  which  provides  that  ''  until  such 
proofs  as  above  required  are  produced,  and  examinations  and 
appraisals  are  permitted,  the  loss  shall  not  be  payable."  Ap- 
pellant's position  is,  that  until  such  appraisal  and  award  is 
made  by  arbitrators  or  appraisers,  chosen  and  acting  as 
provided  by  the  terms  of  the  policy,  the  claim  of  plaintiffs  is 
not  matured  for  action,  unless  plaintiffs  allege  and  prove  that 
they  demanded  such  arbitration  or  appraisal,  and  the  failure 
to  arbitrate  was  without  the  fault  of  plaintiffs. 

Appellant  further  contends  that  plaintiffs  failed  to  prove 
the  selection  of  arliitrators  or  appraisers,  and  the  appraise- 
ment by  lliem  and  award  of  the  value  of  the  property  de- 
stroyed, in  the  njiinner  provided  by  said  policy.     We  think, 
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without  doubt,  plaintiffs  failed  in  this  particular;  for  the  evi- 
dence does  not  show  a  compliance  with  the  terms  of  the  pol- 
icy as  to  the  selection  of  appraisers,  or  a  compliance  with 
its  terms  by  them  in  appraising  the  property  and  making  an 
award  of  value. 

For  a  proper  understanding  of  the  case,  and  the  applica- 
tion of  our  conclusion  herein,  it  is  necessary  to  make  a  brief 
summary  of  the  conduct  of  the  parties  from  the  time  the  loss 
occurred  until  the  action  was  brought.  The  evidence  shows 
that  immediately  after  said  property  was  destroyed  by  fire, 
plaintiffs  notified  defendant's  agent  thereof  by  telegram. 
Soon  after  this,  defendant's  agent  visited  the  place  of  the  fire, 
inspected  and  listed  the  furniture  saved,  took  rough  measure- 
ments of  the  foundation  of  the  building,  and  then  proceeded 
to  Bozeman,  where  he  was  joined  by  Flowers,  one  of  the 
plaintiffs,  who  brought  with  him  the  manager  who  was  in 
charge  of  said  hotel  at  and  previous  to  the  time  of  said  fire. 
There  the  plaintiff  Flowers,  with  said  agent,  obtained  from 
stores  certain  lists  and  prices  of  furniture  bought  to  furnish 
said  hotel.  The  manager  of  said  hotel  assisted  in  giving  said 
agent  information  of  the  articles  in  said  hotel  at  the  time  of 
the  fire.  The  agent  says,  in  his  testimony:  "  We  had  Barrett 
(the  manager  of  said  hotel)  take  the  rooms,  one  by  one,  and 
had  him  designate  all  articles  of  furniture  in  each  room,  and,  by 
means  of  invoices  which  we  had,  put  the  prices  of  the  articles. 
This  list  of  articles  here  was  obtained  from  Barrett,  and  the 
prices  were  obtained  from  the  invoices,  and  these  invoices 
were  obtained  at  the  stores  in  Bozeman,  where  the  goods  were 
bought."  Said  agent  of  defendant  also  testified  that  while 
Barrett  was  thus  giving  a  list  of  the  furniture  in  said  hotel, 
"Flowers  was  occupied  giving  particulars  of  the  building 
and  the  construction  of  it  to  Mr.  Crook  and  a  builder  we  had 
secured  at  Bozeman  to  make  an  estimate."  After  such 
inquiries,  estimates,  and  lists  were  made  at  Bozeman,  defend- 
ant's agent  returned  to  Helena,  and  on  the  following  day  met 
said  Flowers  at  Helena,  and  handed  him  a  letter,  in  which 
said  agent  informed  Flowers  that  he  would  "understand  that 
the  inquiries  made  do  not  in  any  respect  supersede  or  waive 
any  of  the  conditions  or  requirements  of  the  policies;  but  they 
have  the  same  force  and  call  for  the  same  full  compliance  as 
if  nothing  whatever  had  been  done  by  us  in  the  premises."  A 
few  days  thereafter,  two  of  the  assured  came  to  the  office  of 
the  said  agent,  and  one  of  them  delivered  to  the  agent  a  paper 
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intended  as  a  proof  of  loss.  Thereupon  said  agent  called  tbe 
assured's  attention  to  some  particulars  in  which  said  paper  did 
not  comply  with  the  terms  of  the  policy  as  a  "  proof  of  loss." 
One  of  the  assured  then  asked  said  agent  for  a  blank,  used 
for  the  purpose  of  making  proof  of  loss,  which  was  furnished; 
then  one  of  said  assured  commenced  to  fill  up  such  blank, 
when  said  agent  informed  assured  that  it  would  be  necessary 
to  have  a  builder  " make  an  estimate  on  the  building";  and 
in  reply  to  an  inquiry  by  the  assured  as  to  names  of  some 
builders  who  would  be  competent  to  make  such  an  estimate, 
said  agent  named  three  diflFerent  builders,  or  firms  of  builders, 
as  "  reliable  builders  "  for  the  assured  to  apply  to,  and  engage 
some  of  them  to  make  an  estimate  on  the  said  hotel,  among 
whom  was  the  firm  of  Ketchum  and  De  Noille.  The  evidence 
on  the  part  of  plaintifiTa  is  to  the  effect  that  when  said  agent 
named  said  builders,  Mr.  Lounds,  one  of  the  assured,  said  to 
the  agent:  "Before  we  go  further  in  this  matter,  is  it  under- 
stood that  estimates  furnished  by  either  of  these  firms  will  be 
satisfactory  to  you?"  To  which  the  agent  replied,  "Yes, 
certainly;  we  have  done  business  with  all  three  of  them." 
On  the  part  of  defendant,  said  agent  testifies  to  the  effect 
that  he  does  not  think  Mr.  Lounds  asked  such  a  question; 
that  most  of  his  conversation  was  with  Mr.  Flowers;  that 
Mr.  Flowers  asked  "a  similar  question,"  to  which  said  agent 
replied  that  "the  builders  named  were  all  reliable  men,  and 
had  made  estimates  for  us  before  on  buildings."  The  assured 
then  engaged  Ketchum  and  De  Noille,  one  of  the  firms  of 
builders  named  by  said  agent,  to  make  an  estimate  of  said 
hotel  building.  Such  estimate  was  made  from  details  and 
specifications  furnished  by  assured,  and  was  designated  as 
"  an  estimate  of  the  cost  of  replacing  the  hotel  building  at 
Moreland."  Said  estimate  was  delivered  to  defendant's 
agent,  and  said  agent,  not  being  satisfied  therewith,  required 
of  said  builders  a  more  detailed  estimate,  which  was  fur- 
nished. Said  builders  took  no  account  of,  and  made  no 
estimate  upon,  the  furniture  destroyed  in  said  hotel.  It 
appears  by  the  testimony  of  De  Noille  that  the  estimate  of 
said  building  was  made  principally  by  Ketchum,  and  that 
it  was  not  understood  by  said  builders  that  they  were  to  act 
as  arbitrators,  and  he  did  not  understand  that  they  acted 
as  such.  It  does  not  appear  that  any  "  umpire  "  was  chosen, 
and  the  record  shows  that  said  estimate  was  not  returned  "on 
oath."     At  the  time  said  estimate  was  being  made  by  said 
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builders,  the  assured  had  prepared  what  they  term  "  proofs 
of  loss,"  and  the  same  was  served  on  said  agent.  It  appears 
that  one  proof  of  loss  was  made  for  each  company  having 
a  policy  in  force  on  said  property,  and  the  four  were  delivered 
to  said  agent  in  one  package.  Upon  examining  one  of  said 
papers  defendant's  agent  found  that  it  contained  a  "  clause 
referring  to  the  loss  of  the  building  as  estimated  by  Ketchum 
and  De  Noille  &  Co.,  builders  selected  by  agreement  between 
the  agent  of  the  company  and  assured  to  make  estimates." 
Thereupon  the  agent  returned  all  of  said  proofs  of  loss  to  the 
attorney  who  had  delivered  them  for  the  assured.  The  next 
day  said  agent  explained  to  said  attorney  his  objection  to 
said  proofs  of  loss,  which  was  that  said  proofs  contained  said 
clause  in  reference  to  Ketchum  and  De  Noille  having  been 
"  agreed  upon."  That  appears  to  have  been  the  only  objec- 
tion to  said  proofs  asserted.  Defendant's  agent  insisted  that 
said  clause  should  be  stricken  out,  and  assured  refused  to 
strike  the  same  out.  , 

The  foregoing  facts  were  proved  without  any  essential  con- 
flict, and  are  taken  principally  from  testimony  introduced  on 
behalf  of  defendant.  There  is  a  dispute  between  the  parties 
to  the  action  as  to  an  arrangement  made  between  the  attorney 
of  plaintiff's  who  delivered  said  proofs  of  loss  and  defendant's 
agent,  whereby  the  same  were  retained  by  said  attorney,  with 
the  understanding  that  such  proofs  were  to  be  considered  as 
not  having  been  delivered  to  defendant's  agent.  The  evidence 
is  conflicting  upon  that  point,  therefore  it  is  not  open  for  con- 
sideration now. 

Counsel  for  appellant  contends  that  defendant  would  have 
been  prejudiced  and  injured  by  the  retention  of  said  proof  of 
loss  with  such  objectionable  clause  therein;  that  it  was  justi- 
fied in  returning  the  same  to  assured;  that  the  refusal  of  as- 
sured to  strike  out  said  objectionable  clause  and  return  said 
proofs  was  a  failure  to  make  proof  of  loss  as  required  by  the 
policy.  Appellant  construes  said  clause  as  an  attempt,  on 
the  part  of  the  assured,  to  involve  defendant  in  an  implied 
admission  of  a  material  statement  of  fact,  which,  in  truth, 
never  occurred,  and  which  statement  was  false.  We  do  not 
gather  such  impression  from  the  evidence.  The  evidence  in- 
troduced on  the  part  of  defendant  alone  shows  a  state  of  facts 
from  which  the  assured  could,  in  good  faith,  have  presumed 
that  Ketchum  and  De  Noille  were  chosen,  by  agreement,  to 
make  the  required  estimates  on  said  hotel  building,  although 


68      Randall  v.  American  Fire  Insurance  Co.     [Montana, 

they  were  not  chosen  as  appraisers  in  the  manner  provided  by 
the  policy,  nor  did  they  proceed  to  make  appraisement  and 
return  award  strictly  in  the  manner  provided  by  the  policy. 
The  proof  of  loss  in  question,  as  shown  by  the  record,  con- 
tained no  statement  to  the  effect  that  Ketchum  and  De  Noille 
were  chosen  as  arbitrators  or  appraisers  by  agreement  be- 
tween the  company  and  the  assured,  or  that  they  made  or 
pretended  to  make  an  appraisement  or  award  as  required  by 
the  policy.  The  proof  contains  the  following  statement: 
"  Loss  on  building,  as  estimated  by  Ketchum,  De  Noille  & 
Co.,  builders  selected  by  agreement  between  agent  of  compa- 
nies and  assured."  Under  the  circumstances  of  the  selection 
of  said  builders  and  the  making  of  an  estimate  by  them,  we 
see  no  evidence  of  fraud,  trick,  or  deceit  in  the  insertion  of 
that  statement  in  the  proof  of  loss.  Moreover,  had  said  state- 
ment been  absolutely  false  in  fact,  we  do  not  agree  with  the 
proposition  of  defendant's  counsel,  that  the  retaining  of  said 
g,proofs  of  loss  would  have  bound  defendant  by  an  implied  ad- 
mission of  the  truth  of  such  statement,  under  the  circum- 
stances shown  in  the  case.  No  such  implied  admission  could 
arise  against  defendant  by  merely  retaining  such  paper,  after 
denouncing  such  objectionable  statement  as  untrue,  and  de- 
manding its  elimination  from  said  proof. 

We  return  to  the  main  question  raised  upon  this  appeal, — 
i.  e.,  that  "  plaintiffs  must  recover  on  an  award  by  arbitrators 
or  appraisers,  if  at  all."  The  question  as  to  how  far  courts 
will  be  governed  by  a  provision  in  the  contract  requiring  that 
controversies  arising  as  to  the  rights  and  liabilities  of  parties 
thereunder  be  submitted  to  arbitration  has  engaged  the  pro- 
found consideration  of  both  American  and  English  courts  of 
last  resort.  The  conclusion  reached,  and  probably  settled 
beyond  further  controversy,  is,  that  a  provision  in  a  contract 
requiring  all  differences  or  controversies  arising  between  the 
parties  as  to  their  rights  and  liabilities  thereunder  to  be  sub- 
mitted to  arbitration  will  not  be  allowed  to  interfere  with  or 
bar  the  litigation  of  such  controversies  when  brought  into 
court.  To  enforce  such  provisions  would  be  to  allow  parties 
to  barter  away  the  jurisdiction  of  courts  to  determine  the 
rights  of  parties  and  redress  their  wrongs.  Therefore  such 
provisions  are  disregarded,  as  against  public  policy.  But 
many  of  the  same  eminent  authorities  hold  tliat  a  provision 
in  a  contract  roriniring  that  the  value  or  quantity  of  a  thing 
which  might  be  involved  in  a  controversy  thereunder  be  as- 
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certained  and  determined  by  arbitration,  or  in  some  other 
possible  and  reasonable  manner,  does  not  oust  the  jurisdiction 
of  the  courts,  but  only  requires  a  certain  character  of  evidence 
of  a  fact  in  controversy.  Therefore  a  provision  in  a  contract 
like  the  one  under  consideration  in  the  case  at  bar,  requiring 
that  the  value  of  the  assured  property,  under  certain  condi- 
tions, shall  be  ascertained  by  appraisal,  is  not  disregarded  as 
against  public  policy,  but  is  upheld  as  valid:  (Scoff  v.  Avery, 
6  H.  L.  Cas.  811;  Hamilton  v.  Liverpool  &  L.  &  0.  Ins.  Co., 
136  U.  S.  242;  United  States  v.  Robeson,  9  Pet.  327;  Scottish 
Un.  &  Nat.  Ins.  Co.  v.  Clancy,  71  Tex.  5;  Wolff  v.  Liverpool 
iScL.&  G.  Ins.  Co.,  50  N.  J.  L.  453;  Gasser  v.  Sun  Fire  Office, 
42  Minn.  315;  Old  Saucelito  etc.  Co.  v.  Commercial  Un.  A^sur. 
Co.,  66  Cal.  258;  Sutra  Tunnel  Co.  v.  Segregated  Bel.  Min.  Co., 
19  Nev.  121;  Holmes  v.  Richet,  56  Cal.  307;  38  Am.  Rep.  54. 

The  policy  in  the  case  at  bar  requires  that  if  the  parties 
fail  to  agree  upon  the  amount  of  damage,  "the  same  shall 
then,  at  the  written  request  of  either  party,  be  ascertained  by 
an  appraisal  by  "competent  and  impartial  appraisers,"  one  to 
Eelected  by  each  party,  and  the  two  to  select  an  umpire,  etc. 
It  is  insisted  by  counsel  for  appellant  that  said  clause,  viewed 
in  conticction  with  the  other  provisions  of  the  policy,  and 
especially  the  clause  that  provides  that  "  until  such  proofs  as 
above  required  are  produced,  and  examinations  and  apprais- 
als are  permitted,  the  loss  shall  not  be  payable,"  makes  it 
obligatory  upon  the  assured  in  this  action  to  prove  the  amount 
of  loss  or  damage  by  an  appraisal  obtained  in  the  manner 
required  by  the  policy,  or  show  a  fair  endeavor,  and  failure 
without  plaintiffs'  fault,  to  get  such  an  appraisal;  otherwise 
plaintiffs'  suit  in  court  is  premature,  and  must  fail.  This  is 
claimed  by  defendant's  counsel  to  be  an  imperative  require- 
ment of  the  plaintiffs,  whether  defendant  requests  such 
appraisal  or  not.  There  is  no  showing  that  either  party  re- 
quested such  an  appraisal.  The  defendant  by  answer  ex- 
pressly denies  that  it  "  made  a  request  of  plaintiffs  that  the 
value  of  said  building  be  ascertained  by  arbitrators  to  be 
mutually  chosen,  or  to  be  chosen  in  any  other  manner."  The 
plaintiffs  alleged  in  their  complaint  "that  no  demand  has 
been  made  by  the  defendant  for  a  further,  or  any  other,  refer- 
ence of  said  loss  on  building  or  furniture  or  fixtures  since 
since  said  proofs  of  loss  were  so  furnished."  This  allegation 
is  not  denied. 

In  support  of  their  position,  counsel  for  defendant  cites  cer- 
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tain  authorities,  which  we  will  now  briefly  review.  In  the 
case  of  Old  Saucelito  etc.  Co.  v.  Commercial  Un.  Assur.  Co.,  66 
Cal.  253,  it  appears  from  the  opinion  of  the  court  that  the 
complaint  stated  "facts  showing  that  a  difference  arose  as 
to  the  amount  of  loss";  "that  plaintiff  thereupon,  and  on 
request  of  defendant,  chose"  arbitrators,  to  whom  was  sub- 
mitted "  all  differences  of  opinion  as  to  the  amount  of 
said  loss."  The  plaintiff  further  averred  that  the  arbitrators 
so  selected  failed  to  agree  on  the  amount  of  loss  or  damage, 
and  failed  to  select  a  third  person  to  act  with  them  in  case 
of  disagreement,  and  also  failed  to  make  an  award;  and  the 
plaintiff,  after  waiting  a  reasonable  time,  withdrew  from 
such  arbitration.  But  the  court  found  on  the  trial  that  no 
arbitrators  were  chosen,  and  no  differences  as  to  the  amount 
of  damages  were  submitted  to  arbitrators,  "  and  that  the  fail- 
ure to  submit  such  differences  of  opinion  to  arbitration  was  in 
no  manner  the  fault  or  result  of  any  action  suffered  or  taken 
by  defendant;  but,  on  the  contrary,  defendant  had  always 
been  willing  to  submit  such  differences."  Upon  that  state  of 
facts  and  the  authorities  it  was  held  that  plaintiff  could  not 
recover.  It  should  be  remembered  that  in  this  case  the  com- 
plaint alleged  that  differences  arose  as  to  the  amount  of  the 
loss,  and  that  defendant  demanded  arbitration. 

In  the  case  of  ^  dams  v.  South  British  etc.  Ins.  Co.,  70  Cal. 
198,  it  appears  that  differences  arose  between  the  company 
and  the  assured  as  to  the  amount  of  loss,  and  no  demand  was 
made  by  either  party  for  an  arbitration  as  provided  in  the 
policies.  The  court,  referring  to  the  case  reported  in  66  Cali- 
fornia, supra,  held  that  until  adjustment  of  the  claim  by 
mutual  agreement,  or  by  arbitration,  or  a  fair  effort  was 
made  by  the  assured  to  obtain  such  arbitration,  no  action 
could  be  maintained.  In  the  case  of  Carroll  v.  Girard  Fire 
Ins.  Co.,  72  Cal.  299,  it  appears  that  an  arbitration  was  re- 
quired by  the  policy  to  determine  the  amount  of  loss,  in  case 
of  differences  as  to  the  same,  and  that  such  arbitration  was 
had.  But  when  the  plaintiff  brought  suit  he  declared  upon 
the  policy  generally,  ignoring  the  award,  and  made  no  men- 
tion of  the  fact  that  an  award  had  been  obtained.  It  was  held 
that  the  award  was  a  necessary  element  of  plaintiff's  cause  of 
action.  The  facts  involved  in  these  California  cases  distin- 
guish them  from  the  case  at  bar,  but,  in  the  main,  appellant's 
position  is  supported  by  tliem.  Tiie  case  of  Lovejoy  v.  Hart- 
fnrd  Fire  Ins.  Co.,  11  Fed.  Rep.  G3,  is  also  cited  by  appellant's 


Jan.  1891.]     Randall  v.  American  Fire  Insubangb  Co.    61 

counsel.  But  that  was  an  action  by  creditors  of  the  assured 
to  enforce  payment  of  the  loss  to  them.  It  was  found  that  no 
preliminary  proofs  of  loss  had  been  made  as  required  by  the 
policies,  nor  was  there  satisfactory  evidence  of  waiver  of  such 
proofs.  So  it  was  held  by  Judge  Blodgett  that  the  claims 
were  not  in  such  condition  that  the  assured  could  maintain 
an  action  thereon,  and,  of  course,  it  followed  that  creditors  of 
assured  could  not  compel  payment  of  these  claims  by  garnish- 
ment process.  In  his  opinion,  the  learned  judge,  after  find- 
ing that  the  preliminary  proofs  had  neither  been  made  nor 
waived,  also  mentions  the  provision  in  some  of  the  policies 
before  him,  requiring  the  amount  of  the  loss  or  damage  to  be 
fixed  by  arbitration  in  case  of  dispute,  and  remarks  that  he 
has  no  doubt  that  courts  will  enforce  the  provision  in  the 
future  as  in  the  past.  It  is  plain  that  in  this  case  the  de- 
cision did  not  turn  upon  the  question  as  to  whether  the 
amount  of  loss  had  been  fixed  by  arbitration,  because  no  pre- 
liminary proofs  had  been  made  as  required  by  the  policies, 
BO  as  to  reach  the  question  of  difference  as  to  the  amount  of 
loss. 

The  case  of  United  States  v.  Robeson,  9  Pet.  327,  is  also 
cited  by  appellant.  This  case  aflSrms  the  general  rule  that 
where  a  contract  provides  that  a  certain  fact,  as  of  the  trans- 
portation of  certain  additional  freight  over  and  above  a  cer- 
tain quantity,  shall  be  paid  for  at  a  given  rate,  on  producing 
the  certificate  of  the  commanding  officer,  showing  the  quan- 
tity of  such  additional  freight  transported,  such  fact  must  be 
proved  by  the  kind  of  evidence  required  by  the  terms  of  the 
contract,  or  the  party  seeking  to  recover  must  show  that  he 
has  made  all  reasonable  effort  to  obtain  such  proof,  before  he 
can  be  allowed  to  introduce  other  evidence  of  such  fact.  In 
such  a  case  the  contract  does  not  contemplate  that  anything 
is  to  be  done  by  the  person  obligated  to  pay,  except  to  await 
the  certificate  of  the  party  previously  designated  by  both 
parties  to  ascertain  and  certify  the  quantity.  The  contract 
does  not  contemplate  that  the  paying  party  shall  do  anything 
toward  obtaining  such  certificate,  nor  is  there  any  alternative 
contemplated  whereby  the  parties  may,  under  certain  cir- 
cumstances, dispense  altogether  with  the  necessity  for  such 
certificate,  nor  that  it  shall  only  be  required  in  case  of  "differ- 
ences "  of  opinion  as  to  the  amount  in  question,  and  then  can 
only  be  brought  into  existence  by  the  joint  action  of  both 
parties  in  selecting  arbitrators  to  ascertain  the  value  as  in  the 
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case  at  bar.  As  remarked  in  the  case  last  cited,  supra^  "  the 
principles  involved  ....  are  connected  with  the  fiscal  ac- 
tion of  the  government."  If  the  paying  agent  of  the  govern- 
ment disbursed  money  on  other  certificates  or  evidence  other 
than  such  as  the  contract  provided  for,  he  did  so  at  his  own 
risk,  for  he  was  required  to  produce  such  certificates  as  the 
contract  called  for  in  accounting  for  his  disbursements. 

Appellant's  counsel  cite,  as  sustaining  their  position  upon 
the  point  under  consideration,  Flaherty  v.  Germania  Ins.  Co., 
7  Ins.  Law  J.  226  (Pa.  1878).  We  have  not  been  able  to  ex- 
amine this  case,  as  the  report  cited  is  not  at  hand;  nor  do  we 
find  such  case  in  the  Pennsylvania  reports.  But '.the  hold- 
ing of  the  supreme  court  of  Pennsylvania,  as  announced  by 
Mr,  Justice  Sharswood  in  Mentz  v.  Armenia  Fire  Ins.  Co.y  79 
Pa.  St.  478,  21  Am.  Rep.  80,  appears  to  be  opposed  to  appel- 
lant's position.  In  that  case  it  appears  that  the  policy  in 
question  contained  a  provision  for  arbitration  of  differences  as 
to  the  amount  of  loss,  and  that  no  action  should  be  main- 
tained on  the  policy  unless  the  amount  of  loss  "  shall  be  first 
thus  ascertained."  "The  defendants  moved  for  nonsuit,  'be- 
cause section  8  requires  the  parties  to  the  policy  to  submit  to 
a  reference,  etc'  Plaintiff  objected  to  the  motion  because  no 
reference  was  offered  or  asked  for.  By  direction  of  the  court, 
judgment  of  nonsuit  was  entered.  This  was  assigned  for  error 
on  the  removal  of  the  record  to  the  supreme  court  by  plain- 
tiff by  writ  of  error."     The  judgment  was  reversed. 

In  the  case  of  Hamilton  v.  Liverpool  &  L.  &  Q.  Ins.  Co.,  136 
U.  S.  242,  it  appears  there  was  contention  as  to  "  whether  de- 
fendant had  duly  requested  and  plaintiff  had  unreasonably 
refused  to  submit  to  such  an  appraisal  and  award  as  the  policy 
called  for."  But  it  is  remarked  by  Mr.  Justice  Gray,  in  de- 
livering the  opinion  of  the  court,  that  the  evidence  upon  that 
question  does  not  depend  in  any  degree  "  on  oral  testimony  or 
extrinsic  facts,  but  wholly  upon  the  construction  of  the  cor- 
respondence in  writing  between  the  parties That  cor- 
respondence clearly  shows  that  the  defendant  repeatedly  and 
explicitly,  in  writing,  requested  that  the  amount  of  the  loss 
or  damage  should  be  submitted  to  appraisers  in  accordance 
with  the  terms  of  the  policy,  and  that  plaintiff  as  often  per- 
emptorily refused  to  do  this,  unless  defendant  would  consent 
in  advance  to  define  the  legal  powers  and  duties  of  the  ap- 
praisers (which  defendant  was  under  no  legal  obligation  to 
do)."     It  was  held  that  "the  court  rightly  instructed   the 
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jury  that  the  defendant  had  requested  in  writing,  and  the 
plaintifiF  had  declined,  the  appraisal  provided  for  in  the  policy 
and  that  plaintiff,  therefore,  could  not  maintain  this  action." 
So  in  the  case  of  Gasser  v.  Sun  Fire  Office,  42  Minn.  315,  dif- 
ferences arose  as  to  the  amount  of  loss,  and  "  the  defendant 
duly  and  seasonably  mado  a  written  request  of  said  plaintiff 
that  the  amount  of  such  damage  be  ascertained  by  an  ap- 
praisal, according  to  the  terms  of  the  contract,  and  demanded 
that  the  plaintiff  select  and  name  an  appraiser  to  act  for  him, 
and  that  plaintiff  wholly  neglected  and  refused  to  comply 
with  such  request,  or  to  enter  upon  any  appraisal."  Under 
such  a  state  of  facts  it  was  held  that  plaintiff  must  comply 
with  defendant's  request  for  appraisement  before  action  could 
be  maintained  for  recovery  of  the  loss. 

In  the  recent  case  of  Birmingham  Fire  Ins.  Co.  v.  Pulver, 
126  111.  329,  9  Am.  St.  Rep.  598,  the  usual  arbitration  clause 
was  under  consideration.  Mr.  Justice  Bailey,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  instructions  given 
enumerate,  among  the  defenses  of  which  the  defendant  was 
seeking  to  avail  itself,  the  failure  of  the  plaintiff  to  submit  her 
difference  with  the  defendant  in  relation  to  her  loss  or  damage 
to  arbitration,  in  accordance  with  the  conditions  of  the  policy, 
and  on  that  question  the  jury  were  instructed  as  follows:  'As  to 
the  question  of  arbitration,  you  are  instructed  that,  under  the 
provisions  of  the  policy,  if  there  was  a  dispute  as  to  the  amount 
of  the  loss,  then  either  party  could  demand  an  arbitration  to 
determine  the  amount  of  such  loss,  by  serving  a  notice,  in 
writing,  on  the  opposite  party;  and  before  you  can  find  against 
the  plaintiff  on  this  point,  you  must  believe  from  the  evidence 
that  there  was  a  dispute  between  the  parties  as  to  the  amount 
of  the  loss,  and  that  notice  in  writing  was  served  on  her,  or  on 
some  one  authorized  to  act  for  her,  demanding  such  arbitra- 
tion in  accordance  with  the  provisions  of  the  policy,  and  that 
she,  in  person  or  by  her  attorney,  without  sufficient  cause,  re- 
fused to  submit  to  such  arbitration.'  It  is  insisted  that  this  in- 
struction, though  holding  the  law  substantially  in  accordance 
with  the  defendant's  theory,  is  erroneous,  in  not  conforming 
in  its  hypothesis  to  the  evidence  as  it  was  actually  given,  the 
evidence  being,  as  is  claimed,  in  accordance  with  the  hypoth- 
esis  of  an  instruction  asked  by  the  defendant."  The  court 
held  that  said  instruction  was  not  erroneous.  In  the  case  of 
Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa,  272,  after  suit  was 
brought  to  recover  the  loss,  the  insurance  company  demanded 
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arbitration,  under  a  clause  in  the  policy  providing  therefor, 
and  urged  said  clause  and  demand  for  arbitration  as  a  de- 
fense. The  suit  was  comnoenced  five  months  after  the  loss 
occurred.  It  was  held  that  demand  for  arbitration  came  too 
late,  and  plaintiff  was  allowed  to  proceed. 

In  a  comparatively  recent  case  before  the  supreme  court  of 
Michigan  {Nurney  v.  Fireman's  Fund  Ins.  Co.,  63  Mich.  633; 
6  Am.  St.  Rep.  338),  it  appears  that  differences  had  arisen 
between  the  parties  as  to  the  amount  of  loss.  The  policy  in 
question  contained  an  arbitration  clause  very  much  like 
the  one  in  the  case  at  bar;  and  although  such  differences 
had  existed,  as  to  the  amount  of  loss,  for  some  five  months 
prior  to  the  suit,  no  request  for  arbitration  had  been  made  by 
either  party.  At  the  trial,  the  defendant  invoked  the  clause 
in  the  policy  requiring  arbitration,  as  well  as  another  clause 
providing  that  no  suit  should  be  brought  until  after  such 
arbitration  was  had.  The  trial  court  instructed  the  jury 
"that  the  plaintiff  could  not  maintain  his  suit  until  the 
amount  of  his  loss  had  first  been  determined  by  arbitration, 
or  he  had  given  notice  to  the  defendant  of  his  desire  to  have 
the  same  so  determined,  and  the  defendant  had  neglected  or 
refused  to  comply  with  the  request,  and  thereupon  further 
instructed  the  jury  to  return  their  verdict  for  the  defendant." 
On  appeal,  this  was  held  to  be  error,  and  the  judgment  was 
reversed.  See  other  cases  upon  this  subject:  Gibbs  v.  Conti- 
nental Ins.  Co.,  13  Hun,  611;  Mark  v.  National  Fire  Ins.  Co., 
24  Hun,  565,  and  affirmed  in  N.  Y.  Ct.  of  App.,  91  N.  Y.  663; 
Hurst  V.  Litchfield,  39  N.  Y.  377;  Wallace  v.  German- Ameri- 
can  Ins.  Co.,  1  McCrary,  335;  4  McCrary,  123;  Stephenson  v. 
Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  69;  Wolff  v.  Liverpool  etc. 
Ins.  Co.,  50  N.  J.  L.  453;  Western  etc.  Ins.  Co.  v.  Putnam,  20 
Neb.  331;  Phoenix  Ins.  Co.  v.  Badger,  53  Wis.  283;  Reed  v. 
Washington  etc.  Ins.  Co.,  138  Mass.  572;  Germ  an- American 
Ins.  Co.  V.  Steiger,  109  111.  254;  Lasher  v.  Northwestern  Nat. 
Ins.  Co.,  55  How.  Pr.  318;  Crossley  v.  Connecticut  Fire  Ins.  Co., 
27  Fed.  Rep.  30;  Robinson  v.  Georges  Ins.  Co.,  17  Me.  131;  35 
Am.  Dec.  239. 

Without  further  reviewing  authorities,  we  conclude  from 
the  number  examined  bearing  upon  this  important  subject 
that  the  tendency  now  is  to  construe  the  provision  found  in 
contracts  like  the  one  before  us,  providing  for  arbitration  as 
to  differences  respecting  the  amount  of  loss  or  damage,  to 
mean,  in  contemplation  of  the  parties,  that  the  party  desir- 
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ing  arbitration  shall  request  the  same.     In  view  of  the  nu- 
merous terms  and  conditions  of  the  contract,  and  the  position 
occupied  by  the  parties,  we  believe  this  is  the  manifest  inten* 
tion.     Under  the  terms  of  the  policy,  when  a  loss  occurs  the 
time  for  payment  is  fixed.     Notice  and  verified  proofs  of  loss 
are  required  to  be  presented  by  the  assured,  with  other  con- 
ditions as  to  proofs  and  examinations,  if  the  insurer  request 
them.     The  proofs  of  loss  certify  under  oath  the  amount  of 
loss  as  claimed  by  the  assured.     The   insurer  may  accept 
this  estimate,  or  proceed  to  negotiate  for  an  adjustment  or 
a  "  mutual  agreement"  with  the  assured  as  to  the  amount  he 
will  take  in  satisfaction  of  the  contract,  or  the  insurer  may 
give  notice  within  the  required  time  of  intention  to  restore 
the  property.     All  these  alternatives  for  the  insurer  are  pro- 
vided in  the  policy,  and  it  is  contemplated  that  the  assured 
must  await  the  movements  of  the  insurer  upon  some  of  these 
lines   of  action.     The  assured  cannot  know  which  will   be 
adopted  until  notified  by  the  insurer.     The  insurer  may  also, 
if  a  difference  of  opinion  as  to  the  fair  amount  of  the  loss  is 
entertained,  notify  the  assured  thereof,  and  request  arbitra- 
tion.    The  insurer  has  the  amount  of  loss  claimed  by  assured 
stated  under  oath,  and  the  suggestion  of  "dififerences"  in  that 
respect  must  come  from  the  insurer,  and  such  differences  ought 
to  be  certain,  and  would  probably  involve  the  admission  of  lia- 
bility to  pay  a  stated  amount  {Lasher  v.  Northwestern  Nat. 
Ins.  Co.,  55  How.  Pr.  318),  so  that  an  issue  would  be  stated  to 
submit  to  arbitration.     The  insurer,  under  such  a  contract,  is 
the  only  party  who  can  effectually  demand  and  bring  about 
arbitration,  or  gain  a  defense  by  reason  of  the  other  party's 
default  in  failing  to  comply  therewith.     But  if  the  assured 
fails  to  request  arbitration,  this  deprives  the  insurer  of  no 
right  whatever.     If  the  insurer  is  deprived  of  the  right  of 
arbitration,  it  happens  by  his  own  laches.     Nor  by  demand- 
ing arbitration  can  the  assured  bring  that  remedy  into  action, 
for  the  insurer  may  simply  ignore  such  demand,  and  lose  no 
defense  thereby  when  the  cause  of  action  is  taken  into  court. 
Therefore,  under  the  peculiar  conditions  of  the  contract,  it 
depends  on  the  will  of  the  insurer  alone  as  to  whether  he  will 
have  arbitration  or  not.     If  he  demands  it  in  season,  accord- 
ing to  the  conditions  of  the  policy,  and  the  conditions  are 
shown  to  exist  which  the  policy  provides  shall  be  submitted 
to  arbitration,  then  the  assured  must  accede  to  the  request, 
for  the  courts  will  afford   him  no  remedy  until  he  submits 
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to  arbitration:  Hamilton  v.  Liverpool  etc.  Ins.  Co.,  136  U.  S. 
242.  But  on  the  other  liand,  if  the  insurer  is  unwilling 
to  arbitrate,  he  may  ignore  the  request  made  by  assured 
therefor;  and  under  such  conditions,  to  require  the  assured 
to  make  the  request  and  plead  and  prove  the  fact  is  to  re- 
quire a  vain  and  useless  act,  and  the  ceremony  of  proving  it, 
which  is  always  against  the  policy  of  the  law. 

An  important  circumstance  in  the  case  at  bar  Is,  that,  so 
far  as  the  record  shows,  defendant  did  not,  at  any  time, 
signify  to  plaintifTs  a  difference  of  opinion  as  to  the  value 
of  said  destroyed  property,  or  the  amount  of  damage,  as 
claimed  by  plaintiffs,  or  that  its  neglect  to  pay  said  claim 
was  on  the  ground  of  a  difference  of  opinion  from  that  ex- 
pressed in  the  plaintiffs'  proof  of  loss  as  to  the  value  of  said 
property.  As  appears  by  the  record,  that  point  was  entirely 
lost  sight  of  by  defendant  in  its  contention  that  said  clause 
in  the  proof  of  loss  referring  to  Ketchum  and  De  Noille  as 
agreed  upon  to  estimate  the  value  of  said  building  should  be 
stricken  out.  Upon  a  careful  review  of  the  record,  it  is  found 
that  the  only  expressions  by  defendant  of  dissatisfaction  as 
to  the  stated  value  of  said  property  was  a  remark  by  defend- 
ant's agent  to  one  of  the  assured,  "  that  the  figures  seemed 
rather  high,"  referring  to  the  estimate  by  Ketchum  and  De 
Noille.  That  was  before  proofs  of  loss  were  made  and  de- 
livered, and  the  evidence  is  produced  by  plaintiffs.  The 
defendant  produced  no  evidence  of  having  signified  to  plain- 
tiffs a  difference  of  opinion,  as  to  the  value  of  the  property 
destroyed,  from  that  expressed  in  plaintiffs'  proof  of  loss. 
We  therefore  hold  that  plaintiffs  were  not  bound  to  show  an 
appraisal  or  an  award  as  to  the  amount  of  damages  sustained; 
nor  were  plaintiffs  bound  to  show  that  they  had  requested 
arbitration,  and  that  failure  to  arbitrate  was  not  through  their 
default. 

It  is  contended  by  counsel  for  the  appellant  that  the  court 
erred  in  instructing  the  jury  to  the  effect  that  if  the  jury 
found  that  plaintiffs  were  entitled  to  recover  any  sum,  they 
were  also  entitled  to  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  and  after  the  expiration  of  sixty  days 
after  proof  of  the  loss  was  delivered.  By  the  terms  of  the 
policy,  the  loss  was  payable  sixty  days  after  proof  thereof. 
At  that  time  the  amount  of  loss  became  due.  We  think  in- 
terest was  legally  allowable  under  our  statute,  as  well  as  the 
authorities  in  such  cases:  Comp.  Stats.,  5th  div.,  sec.  1237; 
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Albion  Lead  Works  v.  Citizens'  Ins.  Co.,  3  Fed.  Rep.  197; 
Hastings  v.  Westchester  Fire  Ins.  Co.,  73  N.  Y.  141;  Field  v. 
Insurance  Co.  of  North  America,  6  Biss.  121;  Knickerbocker 
Ins.  Co.  ▼.  Oould,  80  111.  388;  Home  Ins.  etc.  Co.  v.  Myer,  93 
111.  271. 

The  further  assignments  of  error  by  appellant's  counsel 
have  been  carefully  considered,  but  none  of  them  are  sus- 
tained. These  assignments  of  error  not  specifically  treated 
appear  to  be  based  upon  the  theory  of  defense  set  up  by  de- 
fendant, which  we  have  not  sustained. 

It  is  ordered  that  the  judgment  of  the  trial  court  be  af- 
firmed, with  costs.  

PiRE  Insurance  —  Condition  fob  Abbitratiok  op  Loss.  —  As  to  when 

a  condition  providing  for  the  arbitration  of  losses  is  not  a  condition  precedent 
to  the  institution  of  a  suit  therefor,  see  CoiUinentuL  Ins.  Co,  v.  Wilson,  45  Kan. 
250;  23  Am.  St.  Rep.  720,  and  note;  Hutchinson  v.  Liverpool  etc.  Ins.  Co.,  153 
Mass.  143.  Where  a  fire  insurance  policy  provides  for  ascertaining  the 
amount  of  the  loss  by  arbitration,  upon  failure  to  agree  after  proof  has  been 
furnished  by  the  insured  of  the  fact  of  loss,  an  allegation  in  a  suit  on  the 
policy  that  the  insured  furnished  such  proof  and  offered  to  arbitrate  the 
amount  of  the  loss,  but  that  the  company  refused  such  arbitration,  and  re> 
fused  to  pay  the  insurance  or  any  part  of  it,  does  not  show  a  right  to  resort 
to  arbitration,  or  that  the  proof  of  loss  was  waived,  or  that  the  time  of  pay- 
ment had  expired:  Cowan  v.  Phoenkc  Ins.  Co.,  78  Cal.  181. 

FiRB  Insxtrance.  —  Condition  fob  Arbitration  of  Losses,  when  mat 
BE  Waived:  See  Continental  Ins.  Co.  v.  WUson,  45  Kan.  250;  23  Am.  St. 
Rep.  720,  and  note. 

Insurance  —  Proof  of  Loss  —  Interest.  — Interest  will  be  allowed  on 
the  amount  recovered  on  a  policy  of  fire  insurance  from  the  date  of  the  writ 
only,  if  the  amount  was  not  made  payable  at  a  fixed  time  after  the  loss,  and 
was  Hot  liquidated  or  withheld  by  the  insurer,  and  no  demand  was  made  for 
its  payment  before  the  bringing  of  the  action:  Hutchinson  v.  Liverpool  etc 
Ins.  Co.,  153  Mass.  143. 


Waterbury  v.  Board  op  Oommissionbbs  op  Dbbb 
Lodge  County. 

[10  Montana,  616.) 
Attachment  —  Liability   of  County  to  Qarnishhikv.  —  A   eonnty  u 

liable  to  garnishment  for  a  debt  due  by  it  to  its  officer,  under  a  statnte 
declaring  that  all  persons  are  subject  to  garnishment,  that  the  word 
"person"  may  be  applied  to  "bodies  politic  and  corporate, "  and  that 
counties  are  such  bodies. 
Attachmknt  —  Garnishment  of  County.  —  Public  Policy  does  not  re- 
quire that  counties  should  be  exempted  from  garnishment  when,  instead 
of  being  exempted  by  statute,  their  liability  to  the  process  is  within  tb« 
letter  of  the  law. 
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Garnishment.  Action  by  plaintiff*  upon  a  money  demand 
against  one  Hamon,  deputy  sheriff'  of  Deer  Lodge  County. 
Plaintiff"  sued  out  a  writ  of  attachment  against  Hamon, 
which  was  properly  levied  upon  the  sum  of  $347.80  in  the 
possession  and  control  of  said  county,  and  belonging  to  and 
due  said  Hamon  for  salary  as  said  deputy  sheriff".  Plaintiff" 
afterwards  recovered  judgment  against  Harnon  for  $210.40. 
Execution  then  issued,  and  was  served  upon  said  county, 
with  similar  notice  of  garnishment.  Said  county  duly  an- 
swered, and  admitted  that  the  amount  garnished  was  held 
by  it,  and  was  owing  to  Hamon,  but  it  refused  to  apply  any 
part  of  said  amount  to  the  satisfaction  of  the  judgment 
against  Harnon  as  debtor  and  itself  as  garnishee.  Judgment 
was  rendered  for  the  county,  and  plaintiff  appealed. 

0.  B.  Winston,  for  the  appellant. 

Henri  J.  Haskell,  attorney-general^  and  W.  8.  Shaw,  county 
attorney,  for  the  respondent. 

De  Witt,  J.  This  action  arose  while  this  commonwealth 
was  a  territory  of  the  United  States,  and  the  laws  applicable 
to  the  contention  are  set  forth  in  the  introductory  statement. 

The  garnishment  of  towns,  cities,  and  counties  has  been 
the  subject  of  such  conflicting  views  in  different  states,  and 
being  a  first  impression  in  this  court,  we  incline  to  adopt  the 
language  of  Judge  Welch  in  City  of  Newark  v.  Funk,  15  Ohio 
St.  463:  "In  other  states  authorities  are  quite  conflicting;  so 
much  so,  that  we  do  not  feel  bound  by  any  of  them,  and  see 
nothing  to  prevent  us  from  deciding  the  question  as  an  origi- 
nal one,  according  to  our  own  views  of  public  policy  and  the 
meaning  and  intent  of  the  statute." 

This  conflict  to  some  extent,  but  by  no  means  wholly,  dis- 
solves upon  inspection  of  the  statutes  upon  which  the  de- 
cisions are  made.  In  2  Wade  on  Attachment,  sees.  345, 
419,  are  marshaled  the  states  holding  diverse  views,  and  the 
author  concludes  that  the  majority  is  against  holding  muni- 
cipal corporations  as  garnishees.  But  the  author  doubts  the 
soundness  and  questions  the  reason  of  the  rule.  There  is 
eminently  respectable  opinion  upon  the  other  side  of  the 
question. 

An  analysis  of  the  case  would  be  interesting,  but  we  will 
not  enter  upon  it,  by  reason  of  the  direct  conflict  of  the  de- 
cisions, even  upon  similar  statutes;  and  furthermore,  we  are 
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of  opinion  that  the  statutes  of  this  state  are  so  much  more 
explicit  upon  the  subject  under  consideration,  that  many  of 
the  decisions  of  sister  states  are  Inapplicable,  and  that,  in 
view  of  our  statute,  the  weight  of  authority  is  not  against 
the  liability  of  a  county  as  a  garnishee. 

It  is  not  doubted  that  the  statute  may  exempt  a  county 
from  the  process  of  garnishment.  Our  statute  does  not  so 
exempt  a  county;  and  if  they  are  to  be  exempted,  the  author- 
ity must  be  found  elsewhere  than  in  the  express  declaration 
of  the  statute.  Again,  the  statute  may  subject  a  county  to 
this  process.  Now,  what  do  we  find  written  in  the  law?  It 
declares  that  "all  persons"  having  in  their  possession  or 
under  their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  debts  to  him,  etc.,  shall  be 
liable  to  the  process.  Furthermore,  that  the  word  "  person  " 
may  be  applied  to  "  bodies  politic  and  corporate,"  and  that 
counties  are  "  bodies  politic  and  corporate."  Hence  counties, 
as  "bodies  politic  and  corporate,"  are  brought  within  the 
meaning  of  the  word  "  persons,"  and  all  persons  may  be  gar- 
nished. It  is  therefore  no  strained  conclusion  to  say  that  a 
county  is  subject  to  the  process. 

Speaking  of  holding  a  county  as  garnishee,  Judge  Biddle 
{Wallace  Y.  Lawyer,  54  Ind.  506;  23  Am.  Rep.  661)  says: 
"  And  the  decisions  are  generally  made  upon  statutes  authoriz- 
ing corporations,  in  terms,  to  be  garnished;  yet  the  courts  hold 
that  the  general  word  *  corporation '  must  be  restricted  to 
mean  private  or  ordinary  business  corporations,  and  not  ex- 
tended to  embrace  municipal  corporations,  or  bodies  politic 
and  corporate.  The  words  used  in  the  statute  of  this  state 
are  any  '  person'  or  'corporation,'  in  general  terms."  But  the 
statute  of  Montana,  as  above  noticed,  goes  further  than  to 
use  the  words  "  persons  "  or  "  corporations,"  in  general  terms, 
as  in  Indiana,  and  the  remarks  of  the  judge  in  that  case,  and 
the  authorities  to  which  he  refers,  lose  their  force  in  this 
court. 

It  is  a  general  principle  that  one  who  may  be  sued  may  be 
garnished  by  the  creditor  of  the  person  who  may  sue.  Coun- 
ties with  us  may  be  sued  (Gen.  Laws,  sec.  744),  and  there- 
fore, under  the  general  rule,  they  would  be  subject  to  garnish- 
ment. They,  in  this  respect,  do  not  come  within  the  reason 
of  exempting  a  sovereign  state  from  garnishment,  which  sov- 
ereignty may  not  be  sued,  or  ordinarily  subjected  to  process 
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of  the  courts.  It  being  clear  that  the  statute  does  not  ex- 
pressly exempt  counties  from  garnishment,  and  it  being 
equally  clear  that  the  letter  of  the  statute  is  such  that  it  can 
be  reasonably  applied  to  a  county  as  a  subject  of  garnish- 
ment, is  there  anything  in  the  spirit  of  the  law  or  the  doc- 
trine of  public  policy  which  prohibits  such  a  construction? 

We  will  examine,  in  the  light  of  the  statute,  the  reasons 
adduced  for  exempting  counties  from  this  process  of  the 
courts.  It  is  objected  that  there  is  practical  difficulty  in 
summoning  an  artificial  entity,  like  a  county,  to  be  examined 
on  oath  respecting  its  possession  of  property  of  the  debtor,  as 
provided  in  section  190  of  the  Code  of  Civil  Procedure,  and 
that  so  summoning  its  officers  is  a  serious  interruption  to  the 
business  of  the  county  and  its  officers. 

We  cannot  agree  with  this  view.  The  statute  (Gen.  Laws, 
sec.  749)  expressly  provides  a  method  for  service  of  process 
against  a  county  in  all  legal  proceedings.  In  another  portion 
of  the  statute  (sec.  72),  service  of  a  summons  upon  a  county 
is  provided  for.  Answering  a  garnishment  is  by  no  means  as 
large  an  afiFair  as  appearing  in  an  action  as  a  defendant.  The 
statute  providing  a  method  for  summoning  a  county  in  legal 
proceedings,  we  can  see  no  practical  difficulty  in  its  appear- 
ing. There  was  certainly  none  in  this  case,  and  no  derange- 
ment of  the  county's  business  occurred.  Again,  it  is  said  that 
the  writ  does  not  lie  against  a  county  by  reason  of  its  being 
contrary  to  public  policy;  that  disasters  to  the  public  would 
ensue  if  the  writ  were  allowed,  and  public  servants  would  be 
impaired  in  their  usefulness.  In  Wallace  v.  Lawyer,  54  Ind.  506, 
23  Am.  Rep.  661,  it  was  held  that  a  county  cannot  be  held  to 
answer  as  to  its  indebtedness  to  an  execution  debtor  for  his  sal- 
ary as  an  officer  of  such  county  in  proceedings  supplemental 
to  execution.  This  case  cites  with  approval  Merwin  v.  City 
of  Chicago,  45  111.  133,  92  Am.  Dec.  204,  which  was  a  case  of 
garnishment  of  a  municipal  corporation,  in  which  the  court, 
by  Lawrence,  J.,  says:  "The  only  question  presented  by  this 
record  is,  whether  municipal  corporations  in  this  state  are 
liable  to  the  process  of  garnishment.  This  court  held,  in  City 
of  Chicago  v.  Hasley,  25  111.  596,  that  the  property  of  such  a 
corporation  could  not  be  levied  on  and  sold  under  execution. 
This  decision  was  placed  upon  the  grounds  of  public  policy. 
However  strong  tlie  obligation  of  a  town  or  city  to  pay  its 
debts,  it  was  considered  that  to  allow  payment  to  be  enforced 


June,  1891.]     Waterbury  v.  Board  of  Commissioners.      71 

by  execution  would  so  far  impair  the  usefulness  and  power  of 
the  corporation,  in  the  discharge  of  its  government  functions, 
that  the  public  good  required  the  denial  of  such  a  right. 
....  Although  this  decision  is  not  conclusive  upon  the 
question  before  us  as  res  adjudicata,  yet  the  entire  spirit  and 
reasoning  upon  which  it  is  based  must  lead  us  to  hold  that 
a  municipal  corporation  is  not  liable  to  process  of  garnish- 
ment. The  question  has  been  often  before  the  American 
courts,  and  although  the  decisions  are  not  uniform,  in  a  large 
majority  of  the  cases  it  has  been  held  the  writ  would  not 
lie.  The  reason  given  for  these  decisions  is  uniformly  the 
same,  and  is  substantially  that  given  by  this  court  in  the  case 
in  25  Illinois-  It  must  be  decided  as  a  question  of  public 
policy.  These  municipal  corporations  are  in  the  exercise  of 
governmental  powers  to  a  very  large  extent.  They  control 
pecuniary  interests  of  great  magnitude,  and  vast  numbers  of 
human  beings,  who  are  more  dependent  on  the  municipal  for 
the  security  of  life  and  property,  than  they  are  on  either  the 
state  or  the  federal  government.  To  permit  the  great  public 
duties  of  this  corporation  to  be  imperfectly  performed,  in 
order  that  individuals  may  the  better  collect  their  private 
debts,  would  be  to  pervert  the  great  objects  of  its  crea- 
tion." 

Thus  it  is  observed  that  the  45  111.  133,  on  the  subject  of 
garnishment  of  a  municipal  corporation,  adopts  the  reasoning 
of  25  111.  485,  in  the  matter  of  an  execution  against  the  cor- 
poration, on  a  judgment  obtained  directly  against  the  cor- 
poration. The  grounds  for  denying  an  execution  against  a 
municipal  corporation  are  most  satisfactorily  put  in  25  Il- 
linois, City  of  Chicago  v.  Hasley.  The  court  well  points  out 
the  disasters  which  might  follow  the  levy  of  execution  against 
the  city  of  Chicago;  how  the  seizure  of  the  water-works  would 
precipitate  a  water  famine,  the  levy  upon  fire-engines  would 
expose  to  the  horrors  of  conflagration,  and  the  seizure  of  reve- 
nues would  paralyze  government.  To  these  views  we  have  no 
dissent.  But  we  cannot  follow  the  Illinois  court,  in  45  Illinois, 
when  it  applies  these  arguments  to  the  matter  of  garnishment 
of  the  municipal  corporation.  By  garnishment  the  water- 
works, fire-engines,  public  buildings,  and  revenues  of  the  cor- 
poration are  not  seized.  The  corporation  is  simply  required 
to  hold,  and  finally  pay  over,  a  sum  of  money  or  property,  in 
which  it  has  no  interest,  to  one  person  rather  than  another. 
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Its  business  is  not  interrupted;  its  property  is  not  touched; 
its  functions  are  not  deranged. 

Returning  to  the  case  at  bar,  we  cannot  agree  that  there  is 
any  reason  why  the  great  public  duties  of  a  county  need  be 
imperfectly  performed,  or  that  its  business  is  in  any  danger  of 
derangement,  if  it  be  compelled,  by  process  of  a  court,  to  pay 
the  salary  of  «,  servant  to  that  servant's  creditors.  The  county 
has  no  suit  to  defend,  no  counsel  to  employ,  no  witnesses  to 
collect  and  pay.  It  has  no  burden  cast  upon  it,  and  no  duty 
to  perform,  except  to  act  as  temporary  stake-holder,  to  await 
the  determination  of  a  court,  in  an  action  in  which  the  county 
has  no  interest. 

The  argument  of  public  policy  as  to  incoflvenience  to  the 
county  and  its  officers  does  not  reach  our  mind  with  sufficient 
force  to  impair  another  view  of  law  and  of  right  that  is  recog- 
nized throughout  the  civilized  world;  that  is,  that  debtors 
should  pay  their  debts.  This,  of  course,  with  the  modification 
that  the  means  of  livelihood  should  be  left  to  the  debtor,  which 
view  is  embodied  in  the  laws  of  exemption  from  execution, 
which  in  this  state  are  very  liberal.  The  debtor's  earnings 
for  thirty  days  prior  to  the  levy  of  a  writ  are  exempt  from 
seizure.  The  servant  of  the  county  is  thus  secured  in  his  sup- 
port, if  he  earns  it,  and  the  county  is  not  liable  to  lose  the 
services  of  competent  officers.  Indeed,  it  has  never  been  ob- 
served that  a  county  has  difficulty  in  obtaining  employees  to 
do  its  work,  and  the  county  may  surely  obtain  as  good  service 
from  those  who  pay  their  debts  as  from  those  who  avoid  such 
payment,  and  are  protected  in  the  avoidance  by  the  unsatisfy- 
ing doctrine  of  public  policy. 

We  conclude  that  there  is  no  substantial  argument  from 
public  policy  which  requires  us  to  read  the  law  as  to  garnish- 
ment of  counties  dififerently  from  what  its  letter  seems  to  us 
to  declare.  Counties  are  not  exempted  from  garnishment  by 
statute.  On  the  contrary,  their  liability  to  the  process  is 
within  the  letter  of  the  law.  We  find  nothing  in  the  spirit 
or  the  doctrine  of  public  policy  which  induces  us  to  add  to 
or  take  from  the  letter.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  is  remanded,  with  directions  to  that 
court  to  enter  judgment  in  favor  of  the  plaintiflT  for  $210.40, 
and  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
twelfth  day  of  March,  1888,  and  for  the  costs  of  this  ap- 
peal. 
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LiABiLiTT  OP  County  to  Garnishment.  — The  general  rule  is,  that  mn- 
nicipal  corporations  are  never  liable  to  the  process  of  garnishment:  SufUterTt 
City  of  Wellington,  40  Kan.  250;  10  Am.  St.  Rep.  196,  and  note;  School  Di»- 
trict  V.  Oage,  39  Mich.  484;  33  Am.  Rep.  421;  Wallace  v.  Lawyer,  64  Ind. 
501;  23  Am.  Rep.  661;  McLellany.  Young,  54  Ga.  399;  21  Am.  Rep.  276| 
Mayor  etc.  qf  Baltimore  r.  Soot,  8  Md.  96;  63  Am.  Dec.  692,  and  note.  Con- 
siderations of  public  policy  will  not  allow  a  county  to  be  subject  to  garnish, 
ment,  unless  expressly  so  provided  by  statute:  Dotterer  v.  Bowe,  84  Ga.  769; 
and  the  same  rule  applies  to  a  city:  First  Nat.  Bank  r.  Ottawa,  43  Kan.  295. 
In  the  case  of  Citp  qf  Denver  r.  Brown,  11  CoL  337,  it  was  held  that  under 
a  special  statute  a  municipal  corporation  la  liable  to  garnishment  mpon  a 
judgment  obtained  in  a  diatriot  oonrt.  The  principal  ease  seems  to  be  de* 
cided  under  a  similar  statute. 
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IClKDAMiTB  —  lysFEonoN  07  CouBT  Kecords. — Mandamus  Will  not  lie  in 
favor  of  a  person  not  a  party  to  an  action,  to  compel  the  ■ubmission 
for  examination  of  the  records  and  papers  in  a  case,  for  the  purpose  of 
publishing  statements  in  regard  thereto  in  a  newspaper  before  trial  or 
hearing,  or  before  they  become  public  by  proceedings  in  open  court. 

Court  Records  —  Right  to  Withhold  from  Public.  —  The  parties  to  a 
■nit  may,  uuder  direction  of  the  court,  lawfully  withhold  the  records 
and  papers  in  the  case,  and  prevent  any  statement  in  regard  thereto 
being  made  public  until  they  are  made  public  by  the  consent  of  th* 
parties,  or  by  proceedings  in  open  court. 

William  Look  and  H.  F.  Chipman,  for  the  relator. 

Wisnerj  Speed,  and  Harvey,  for  the  respondent. 

Grant,  J.  The  relator  is  a  newspaper  reporter  for  the  De- 
troit Abend  Post,  a  daily  newspaper  published  in  the  city  of 
Detroit.  He  prays  in  this  proceeding  for  the  writ  of  man^ 
damws  to  compel  the  respondent  to  submit  to  him  for  inspec- 
tion certain  books,  records,  and  files  hereinafter  specified. 

The  petition,  after  setting  forth  the  occupation  of  relator, 
the  character  and  business  of  said  newspaper,  and  the  state- 
ment that  it  has  been  customary  to  publish  in  its  columns 
the  records  and  proceedings  of  the  courts  of  said  county,  con- 
tains the  following:  "  Your  petitioner  further  says  it  is  the 
purpose  and  policy  of  said  daily  Detroit  Abend  Post,  and  its 
business,  to  disseminate  and  publish  useful  information  and 
news  among  the  people,  citizens,  and  residents  of  the  city  of 
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Detroit,  county  of  Wayne,  and  state  of  Michigan,  and  to  pub- 
lish such  matters  relating  to  the  current  events  of  the  day 
which  happen,  as  well  in  the  city  of  Detroit  as  in  all  parts  of 
the  world,  as  are  demanded  by  public  curiosity,  taste,  and 
business;  and  it  is  further  the  purpose  and  intention  and  the 
policy  of  said  daily  Detroit  Abend  Post  to  publish,  in  brief 
narrative  form,  all  and  the  whole  of  the  proceedings  and 
causes  commenced  and  pending  in  the  courts  of  the  said 
county  of  Wayne,  so  far  as  the  same  is  revealed  by  the  files, 
records,  proceedings,  and  sittings  of  said  court,  in  an  im- 
partial and  just  manner,  without  desire  or  intention  to  injure 
or  in  any  manner  to  prejudice  the  rights  of  litigants,  or  to 
express  opinions  upon  the  merits  of  the  matters  in  contro- 
versy between  such  litigants,  and  thereby  jeopardize  or  in 
any  manner  impair  the  rights  of  parties  to  said  causes,  or  to 
attempt  to  influence  the  decrees  or  judgments  of  said  court, 
or  the  verdicts  or  decisions  of  the  juries  impaneled  in  said 
causes,  or  to  prevent,  influence,  compel,  or  hinder  in  any 
manner  whatsoever  a  fair  and  impartial  trial  of  any  or  all  of 
the  matters  and  things  in  controversy  and  being  litigated  in 
any  cause  brought  before  the  courts  of  said  county;  and  it  is 
also  the  purpose  of  said  daily  Detroit  Abend  Post  to  give 
publicity  in  all  legal  proceedings,  so  far  as  that  object  can 
be  obtained  without  injustice  or  injury  to  the  parties  imme- 
diately concerned,  and  at  the  same  time  to  present  to  the 
public,  as  fully  as  they  are  presented  in  court,  the  material 
portions  of  such  proceedings,  and  not  conclusions  drawn 
from  the  files,  records,  proceedings,  and  trials  of  causes  and 
suits  in  said  courts  for  the  county  of  Wayne  and  said  county 
clerk's  oflBce;  and  also  to  inform  litigants,  witnesses,  and 
suitors  of  the  course  and  stages  of  proceedings  and  trials  in 
said  courts  for  the  county  of  Wayne,  and  of  the  commence- 
ment of  suits,  and  of  the  names  of  the  parties  thereto,  and 
the  grounds  upon  which  the  same  are  brought." 

The  petition  then  alleges  that  the  respondent  is  the  cus- 
todian of  the  records,  files,  and  books  of  said  court;  that  it 
was  the  duty  of  the  respondent  to  furnish  the  relator  proper 
and  reasonable'facilities  for  the  inspection  and  examination 
thereof;  that  among  the  books  so  in  the  custody  of  the  re- 
spondent is  an  "Entry-book,"  containing  the  date  of,  file 
number,  and  title  of  each  ar>d  every  suit  brought  in  said 
court;  that  upon  an  examination  of  said  hook,  relator  found 
the  following:   '' Jan.  5,  1891.     11,572,    Suppressed";  that  he 
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applied  to  respondent  to  show  hina  the  files  in  said  suit,  and 
the  calendar,  but  that  respondent  refused  to  do  so,  and  would 
not  permit  relator  to  see  and  examine  the  records  and  files 
in  said  cause,  or  the  calendar  entries  therein.  It  is  unneces- 
sary to  state  here  the  other  allegations  in  the  petition.  The 
prayer  of  the  petition  is,  that  respondent  furnish  relator  the 
following:  1.  Proper  and  reasonable  facilities  for  the  exami- 
nation of  the  record  and  files  in  said  cause,  so  that  he  may 
make  memoranda  or  transcripts  therefrom;  2.  The  papers 
filed  in  said  cause;  3.  The  files  and  records  in  said  cause; 
4.  The  books  containing  a  record  of  the  entries  in  said  cause; 
6.  The  calendar,  that  he  may  inspect  the  entries  made  therein 
in  said  cause. 

The  respondent  admits  the  material  facts  charged  in  said 
petition,  and  further  returns  that  said  cause  No.  11,572  was 
commenced  by  the  filing  of  a  bill  of  complaint,  which  com- 
plainant's solicitor,  at  the  time  of  filing,  requested  to  be  sup- 
pressed, meaning  thereby  that  respondent  would  not  permit 
the  newspaper  reporters  to  have  access  thereto.  The  petition 
alleges  a  similar  state  of  facts  in  regard  to  suit  No.  11,439. 
As  to  this  the  respondent  makes  a  similar  return  as  above, 
with  the  further  allegation  that  an  order  was  subsequently 
made  by  one  of  the  judges  of  the  court,  by  which  the  com- 
plainant's solicitor  was  permitted  to  take  the  bill  from  the 
files,  and  had  the  same  in  his  possession  when  the  order  to 
show  cause  was  served.  He  further  returns,  that  for  some 
time  it  has  been  the  practice,  when  requested  by  the  com- 
plainant or  his  solicitors,  to  exclude  the  newspaper  reporters 
from  any  examination  of,  inspection  of,  or  from  any  infor- 
mation in  relation  to  bills  filed  before  answers,  or  proceedings 
taken  thereon  in  open  court,  so  as  to  make  their  contents 
known  through  such  proceedings.  The  question  is,  therefore, 
fairly  presented.  Have  parties  the  right  to  an  examination  of 
the  records  and  papers  in  a  cause,  for  the  purpose  of  publish- 
ing statements  in  regard  thereto  in  the  newspapers,  before 
trial  or  hearing,  or  before  they  become  public  by  proceedings 
taken  in  open  court? 

The  relator  bases  his  right  upon  act  No.  205,  Laws  of  1889, 
which  provides  for  examination  and  inspection  by  all  persons, 
for  lawful  purposes,  of  any  "county,  city,  or  town  records." 
Whether  the  term  "county  records"  includes  the  records  of 
the  circuit  court  of  the  county,  quxre.  That  question  is  not 
necessarily  before  us,  and  has  not  been  argued  by  counsel. 
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The  distinction  appears  to  have  been  recognized  in  Cowley  v. 
Fulsifer,  137  Maes.  392;  50  Am.  Rep.  318. 

After  a  public  trial  or  hearing  and  a  final  determination 
of  a  caus''  entered  upon  the  journal  of  the  court,  no  one 
would  probably  question  the  right  of  any  person  to  inspect 
that  record,  and  publish  the  result.  Such  record  has  un- 
doubtedly then  become  a  public  one.  The  publication  of  the 
judgment  or  decree  is  privileged,  and  affords  no  basis  for  an 
action  of  libel.  This  is  clearly  not  so  where  one  publishes 
the  statements  or  charges  made  in  the  pleadings,  and  before 
their  truthfulness  has  been  determined  by  the  judgment  or 
decree  of  the  court.  In  this  country,  courts  are  open  to  the 
public.  It  is  said  in  Cowley  v.  Pulsifer,  137  Mass.  392,  50 
Am.  Rep.  318:  "  It  is  desirable  that  the  trial  of  causes  should 
take  place  under  the  public  eye,  not  because  the  controver- 
sies of  one  citizen  with  another  are  of  public  concern,  but 
because  it  is  of  the  highest  moment  that  those  who  admin- 
ister justice  should  always  act  under  the  sense  of  public  re- 
sponsibility, and  that  every  citizen  should  be  able  to  satisfy 
himself  with  his  own  eyes  as  to  the  mode  in  which  a  public 
duty  is  performed."  (An  able  discussion  of  the  question 
here  involved  will  be  found  in  this  case.) 

But  this  publicity  does  not  extend  to  nor  include  the  papers 
filed  in  the  case  necessary  to  frame  the  issue  to  be  tried,  nor 
to  the  entries  thereof  made  by  the  clerk.  Such  papers  are 
usually  filed  and  the  entries  made  out  of  court.  They  are  not 
proceedings  in  open  court.  These  suits  involve  private  deal- 
ings between  private  parties.  The  public  are  not  interested 
to  know  the  nature  of  these  disputes,  except  it  be  from  the 
feeling  of  idle  curiosity. 

But  it  is  said  that  the  creditors  of  a  defendant,  and  those 
to  whom  he  may  apply  for  credit,  are  interested  to  know  that 
he  has  been  sued,  and  they  may  obtain  tliis  information 
through  the  public  prints.  I  fail  to  see  where  there  is  an  in- 
herent right  to  publish  even  the  fact  that  a  man  has  been 
sued,  for  the  purpose  of  warning  others,  and  thus  affect  his 
financial  stan<ling.  The  claim  on  which  suit  is  brought  may 
be  wholly  unfounded.  If  the  ol)ject  be  to  obtain  and  publish 
the  charges  set  forth  in  a  bill  for  divorce,  certainly  the  public 
are  not  interested,  and  their  interests  would  undoubtedly  be 
well  subserved  if  the  contents  thereof  were  never  published. 
These  suits,  involving  private  transactions,  may  never  come 
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to  trial  or  hearing.  Tlie  troubles  may  be  settled,  and  the 
charges  withdrawn.  In  such  cases  there  can  be  no  objection 
to  the  papers  remaining  under  the  control  of  the  court  and 
the  parties  until  such  time  as  they  choose  to  make  them  pub- 
lic by  proceedings  in  open  court  or  otherwise.  The  rule  was 
well  stated  by  the  solicitor-general,  in  1683,  in  the  quo  war- 
ranto case  against  the  city  of  London,  3  Hargrave's  State 
Trials,  553:  "It  is  unlawful  to  print  a  man's  private  case 
while  it  is  pending  in  any  court  of  judicature,  before  it  comes 
to  judgment,  because  it  is  an  appeal  to  the  people;  and  that 
was  my  Lord  Chief  Justice  Hale's  opinion  in  Colonel  King's 
case." 

One  very  potent  reason  why  these  cases  should  not  be  pub- 
lished is,  that  in  the  multiplicity  of  morning,  afternoon,  and 
evening  newspapers,  a  party  sued  may  learn  the  fact  within 
a  short  time,  and  avoid  the  service  of  process  by  leaving  the 
jurisdiction  of  the  court.  The  authorities  cited  by  the  relator 
in  support  of  his  position  are  not,  in  my  judgment,  in  point, 
because  they  involve  the  right  to  examine  the  records  in  the 
offices  of  the  registers  of  deeds,  or  of  those  oflficers  having 
charge  of  such  records,  and  are  decided  upon  the  provisions 
of  the  statute  law  applicable  to  each  case,  except  in  one  case, 
which  involved  the  right  of  an  individual  to  remain  in  a  pub- 
lic office  from  idle  curiosity,  while  he  was  not  interfering  with 
the  transaction  of  the  business  of  the  office:  O'Hara  v.  King, 
52  111.  303. 

The  granting  of  the  writ  being  discretionary,  and  the  sole 
object  of  the  relator  being  to  obtain,  for  publication,  informa- 
tion in  regard  to  suits  which  have  just  been  commenced,  and 
which  the  parties  desired  to  keep  from  publication  for  the 
time  being,  and  have  been  permitted  to  do  so  by  the  court, 
we  do  not  think  a  case  has  been  made  requiring  the  granting 
of  the  writ,  even  if  the  relator  had  a  strict  legal  right  to  the 
information  sought. 

But  aside  from  this,  our  conclusion  is,  that  the  parties  to 
Buits  in  court  may,  under  the  direction  of  the  court,  lawfully 
withhold  the  records  and  papers  in  the  case,  and  prevent  any 
statement  in  regard  thereto  being  made  public  until  they  are 
made  public  by  the  consent  of  the  parties,  or  by  proceedings 
in  open  court. 

The  respondent  was  evidently  acting  under  such  direction, 
and  the  writ  must  be  denied,  with  coasts. 
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Courts  —  Recobds  —  Right  of  Public  to  Inspkot.  —  County  recorda 
which  are  open  for  public  inspection,  and  of  which  any  person  may  take 
copies,  are  the  records  and  files  of  the  county,  and  not  of  the  courts  of  the 
oommonwealth  within  the  county.  Such  papers  are  not  always  open  to  pub* 
lie  inspection:  Cowley  v.  Pulsi/er,  137  Mass.  392;  50  Am.  Rep.  318.  See  not* 
to  Randolph  v.  State,  60  Am.  Dec  764,  where  all  the  cases  are  coUected. 


Tufts  v.  D'Arcambal. 

[85  Michigan,  186.] 

COKDITIONAL  SaLES  —  BREACH  OF  CONDITION  —  RIGHT8  OF  PARTm. — 
Under  a  conditional  sale  providing  that  the  title  should  remain  in  th« 
seller  until  the  purchase  notes  were  paid,  and  that  on  non-payment  of 
•ny  of  them  at  maturity  the  seller  should  have  the  right  to  take  pos- 
session of  the  property,  but  not  providing  that  this  should  operate  as  a 
rescission  or  as  a  forfeiture  of  the  payments  made,  the  taking  possession 
by  the  seller  upon  default  in  payments  by  the  buyer  will  not  entitle  the 
latter  to  rescind,  or  to  recover  the  amount  paid,  or  to  a  delivery  of  the 
unpaid  notes,  or  to  any  lien  upon  the  property  for  the  amount  paid  by 
him;  but  upon  the  payment  of  the  amount  remaining  due,  he  is  entitled 
to  a  return  of  the  property. 

Osbom  and  Mills,  for  the  appellant. 
Irish  and  Knappen,  for  the  respondent. 

McGrath,  J.  This  is  an  action  of  replevin.  In  March, 
1888,  plaintiflf 'b  agent  took  of  defendant  an  order  for  certain 
soda-water  apparatus  replevined  herein,  which  order  was  as 
follows: — 

"  Kalamazoo,  Mich.,  March  7,  1888. 
*'  James  W.  Tufts,  Boston,  Mass. 

"Forward  the  following  described  soda-water  apparatus, 
and  on  receipt  of  bill  of  lading  I  will  honor  sight  draft  for 

$ .    The  balance  I  promise  to  pay  in  monthly  sums,  as 

follows:  May  10th,  twenty-five  dollars,  and  twenty-five  dollars 
per  month,  with  interest  at  four  per  cent  from  date  of  ship- 
ment with  each  payment,  and  for  such  balance  and  interest 
will  execute  and  deliver  contract  notes  of  like  tenor  and  form 
as  the  one  printed  on  the  back  of  this  order,  and  maturing  as 
above  set  forth;  the  delivery  of  said  apparatus,  etc.,  to  be 
conditional  upon  compliance  with  the  above  terms  and  con- 
ditions, and  said  apparatus  to  remain  the  property  of  James 
W.  Tufts  till  paid  for.  [Then  follows  a  description  of  appa- 
ratus.] "E.  R.  D'Arcambal." 
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On  the  hack  of  the  order  appears  the  following: — 
«*$ .  188-. 

**  For  value  received, after  date, promise  to  pay 

to  the  order  of  James  W.  Tufts dollars,  with  inter- 
est   . 

**  The  consideration  of  this  and  other  notes  is  the  following 
described  soda-water  apparatus, ,  which have  re- 
ceived of  said  James  W.  Tufts. 

"  Nevertheless,  it  is  understood  and  agreed  by  and  between 
and  the  said  James  W.  Tufts  that  the  title  to  the  above- 
mentioned  property  does  not  pass  to ,  and  that  until  all 

Baid  notes  are  paid,  the  title  to  the  aforesaid  property  shall 
remain  in  the  said  James  W.  Tufts,  who  shall  have  the  right, 
in  case  of  non-payment  at  maturity  of  either  of  said  notes, 
without  process  of  law,  to  enter  and  retake,  and  may  enter 
and  retake,  immediate  possession  of  the  said  property,  wher- 
ever it  may  be,  and  remove  the  same. 

"  Payable  at  the Bank.  , 

«  Due ." 

The  apparatus  was  shipped  to  and  accepted  by  defendant. 
It  was  agreed  between  the  parties  that  defendant  should  ship, 
and  that  the  plaintiff  should  receive,  to  apply  upon  the  pur- 
chase price  of  the  apparatus,  a  second-hand  Puffer  soda-water 
fountain,  for  which  he  was  to  be  allowed  five  hundred  dol- 
lars upon  the  purchase  price  of  the  new  fountain,  and  that 
for  the  balance  of  eleven  hundred  dollars  he  should  give  his 
notes,  similar  in  form  to  that  upon  the  back  of  the  said  order; 
that  on  March  21,  1888,  the  defendant  executed  at  Kalama- 
£00,  and  forwarded  to  the  plaintiflF,  forty-four  notes  for  twenty- 
five  dollars  each,  due  at  the  rate  of  twenty-five  dollars  per 
month,  all  being  in  form  as  follows:  — 
**$25.  Kalamazoo,  Mich.,  March  21,  1888. 

"For  value  received,  November  10,  1888,  after  date,  I 
promise  to  pay  to  the  order  of  James  W.  Tufts  twenty-five 
dollars,  with  interest  at  four  per  cent. 

"The  consideration  of  this  and  other  notes  is  the  following 
described  soda-water  apparatus:  One  24-10  R.  form  and 
fancy  Siberian  Missouri,  No.  687,  with  water  attach;  three 
10-gal.  seamless  cop.  founts,  —  which  I  have  received  of  said 
James  W.  Tufts. 

"  Nevertheless,  it  is  understood  and  agreed  by  and  between 
me  and  the  said  James  W.  Tufts  that  the  title  to  the  above- 
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mentioned  property  does  not  pass  to  me,  and  that  until  all 
said  notes  are  paid,  the  title  to  the  aforesaid  property  shall 
remain  in  the  said  James  W.  Tufts,  who  shall  have  the  right, 
in  case  of  non-payment  at  maturity  of  either  of  said  notes, 
without  process  of  law,  to  enter  and  retake,  and  may  enter 
and  retake,  immediate  possession  of  the  said  property,  wher- 
ever it  may  be,  and  remove  the  same. 

"  Payable  at  the  First  National  Bank,  Kalamazoo,  Mich. 

"E.  R.  D'Arcambal, 

"  151  So.  Burdick  St. 
"  Due  Nov.  10,  ISSS.** 

The  old  apparatus  was  shipped  to  plaintiff,  and  credited  as 
agreed.  Ten  of  the  notes  were  afterwards  paid.  Nine  others 
had  become  due,  and  were  unpaid,  and  after  demand  made, 
plaintiff  took  out  his  writ  of  replevin,  and  obtained  possession 
of  the  property.  All  of  the  unpaid  notes  were  in  possession  of 
plaintiff,  and  were  not  tendered  back  to  defendant  before  the 
counnencement  of  suit. 

The  defendant,  under  objection  and  exception,  introduced 
evidence  tending  to  establish  the  condition  and  value  of  the 
apparatus  replevied  by  the  plaintiff  of  defendant  at  the  time 
thereof,  and  tending  to  prove  that  it  had  not  substantially 
depreciated  in  value;  and  also  testimony  tending  to  show  the 
amount  of  such  depreciation,  and  the  rental  value  of  such 
apparatus  for  the  time  it  was  used  by  defendant. 

Counsel  for  plaintiff  requested  the  court  to  charge  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict,  and  that  the  de- 
fendant had  no  lien  upon  the  property  in  controversy,  and 
was  not  entitled  to  any  allowance  or  verdict  on  account  of  the 
money  paid  by  him  towards  the  purchase  price  of  the  prop- 
erty over  and  above  the  depreciation  of  it  and  a  fair  rental 
for  its  use  during  the  time  it  was  in  defendant's  possession, 
or  on  account  of  the  Puffer  soda-water  fountain  received  by 
plaintiff  from  him.  The  court  declined  to  charge  the  jury 
as  so  requested,  and  to  such  refusal,  counsel  for  plaintiff  ex- 
cepted; and  thereupon  the  court,  at  the  request  of  the  defend- 
ant, instructed  the  jury  that  defendant  had  a  lien  upon  the 
property,  and  was  entitled  to  recover  as  against  the  plaintiff 
such  a  sum  as  they  found  from  the  evidence  would  be  just 
between  the  parties,  after  deducting  a  fair  amount  for  the 
rental  value  of  the  property  during  the  time  that  it  was  in 
the  possession  of  the  defendant,  and  for  any  depreciation  in 
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value  it  had  sustained  during  that  period;  to  which  instruc- 
tion and  ruling  plaintiff,  by  his  counsel,  excepted. 

The  jury  rendered  the  following  verdict:  "That  the  said 
defendant  did  unlawfully  detain  the  goods  and  chattels  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  has  in  his 
declaration  in  this  cause  complained  against  him,  and  that 
they  assess  the  damages  of  the  said  plaintiff,  by  reason  thereof, 
at  the  sum  of  six  cents.  And  they  further  find  that  the  said 
defendant  has  a  lien  upon  or  special  property  in  said  goods 
and  chattels  to  the  amount  of  two  hundred  and  fifty  dollars 
($250)." 

Upon  this  verdict  the  following  judgment  was  entered: 
"The  jury,  by  whom  the  issue  joined  in  this  cause  was  tried, 
having  found  by  their  verdict  that  the  said  defendant  did  un- 
lawfully detain  the  goods  and  chattels  in  said  plaintiff's  dec- 
laration, as  therein  alleged,  and  having  assessed  the  damages 
of  plaintiff  by  reason  of  the  unlawful  detention  of  said  goods 
and  chattels  at  the  sum  of  six  cents  over  and  above  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended, and  the  said  jurors  having  further  found  that  said 
defendant  hath  a  lien  upon  or  special  property  in  said  goods 
and  chattels  to  the  amount  of  $250,  and  is  not  the  general 
owner  thereof,  but  that  said  plaintiff  is  the  general  owner  of 
the  said  goods  and  chattels,  subject  to  the  lien  aforesaid  of 
said  defendant, — 

"  Therefore  it  is  further  considered  that  said  defendant  do 
recover  against  the  said  plaintiff  the  said  sum  of  $250,  being 
the  amount  of  his  special  property  in  said  goods  and  chattels 
BO  by  the  jurors  in  form  aforesaid  found,  and  that  said  de- 
fendant have  execution  thereof. 

"  And  it  is  further  considered  that  the  said  plaintiff  do  re- 
cover against  the  said  defendant  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended  to  be  taxed,  and 
that  he  have  execution  thereof." 

Plaintiff  appeals,  alleging  the  following  errors:  "  1.  The 
court  erred  in  allowing  the  defendant  to  introduce  evidence 
tending  to  establish  the  condition  and  value  of  the  apparatus 
replevied  by  the  plaintiff  from  the  defendant  at  the  time 
thereof,  and  tending  to  prove  that  it  had  not  substantially 
depreciated  in  value,  and  also  in  permitting  the  defendant  t<7 
introduce  e\ndence  tending  to  show  the  amount  of  such  depre- 
ciation, and  the  rental  value  of  such  an  apparatus  for  the  time 
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it  was  used  by  the  defendant,  and  in  overruling  the  objec- 
tions thereto  made  in  behalf  of  the  plaintiff. 

"  2.  The  court  erred  in  refusing  to  instruct  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict,  and  that  the  defendant  had 
no  lien  upon  the  property  in  controversy,  and  was  not  enti- 
tled to  any  allowance  or  verdict  on  account  of  the  money 
paid  by  him  towards  the  purchase  price  of  the  property  over 
and  above  the  depreciation  of  it,  and  a  fair  rental  for  its 
use  during  the  lime  it  was  in  defendant's  possession,  or  on 
account  of  the  Puffer  soda-water  fountain  received  by  plain- 
tiff from  him. 

"3.  The  court  erred  in  instructing  the  jury  that  the  de- 
fendant had  a  lien  upon  the  property,  and  was  entitled  to 
recover  as  against  the  plaintiff  such  a  sura  as  they  found  from 
the  evidence  would  be  just  between  the  parties,  after  deduct- 
ing a  fair  amount  for  the  rental  value  of  the  property  during 
the  time  that  it  was  in  the  possession  of  the  defendant,  and 
for  any  depreciation  in  value  it  had  sustained  during  that 
period. 

"4.  The  court  erred  in  rendering  the  judgment  entered  in 
said  cause,  in  manner  and  form  as  it  was  rendered  and  en- 
tered therein." 

It  will  be  observed  that  the  contract  here  does  not  provide 
for  a  rescission  thereof  before  plaintiff  should  have  the  right 
to  reduce  the  property  to  his  possession,  nor  does  it  provide 
that  the  taking  of  possession  should  rescind  the  contract  or 
work  a  forfeiture  of  the  amount  paid  upon  the  apparatus,  but 
the  plaintiff  treats  the  contract  as  still  existing  and  executory. 
The  contract  provides  expressly  that  the  title  to  the  property 
shall  continue  to  remain  in  plaintiff  until  the  apparatus  is 
paid  for,  and  that,  in  case  of  the  non-payment  of  either  of  the 
notes  at  maturity,  the  plaintiff  should  have  the  right  to  take 
possession  of  the  property;  but  it  contains  no  provision  that 
such  act  shall  operate  as  a  rescission  of  the  contract,  or  a  for- 
feiture of  the  payments  thereon.  The  reduction  of  the  prop- 
erty to  possession  by  plaintiff  does  not  excuse  performance 
by  defendant,  as  defendant  has  the  right,  upon  payment  of 
the  amount  due,  to  a  return  of  the  property.  Plaintiff  had 
the  right,  under  the  express  conditions  of  the  contract,  to 
secure  himself  by  taking  possession,  and  the  exercise  of  this 
right  under  the  contract  did  not  entitle  the  defendant  to  re- 
scind tiie  coiitiMct,  or  to  a  recovery  of  the  amount  paid,  or  to 
a  delivery  to  him  of  the  unpaid  notes;  neither  did  it  give 
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him  any  lien  upon  the  property  for  the  amount  paid  by  hira. 
The  court  erred,  therefore,  in  refusing  to  direct  a  verdict  for 
plaintiff,  and  in  instructing  the  jury  that  defendant  had  a 
lien  upon  the  property  for  any  amount.  Plaintiff  was  enti- 
tled to  judgment,  and  to  his  damages  for  the  unhiwful  deten- 
tion of  his  property  as  fixed  by  the  jury,  and  to  that  extent 
the  judgment  below  is  affirmed,  and  reversed  as  to  the  resi- 
due, with  costs  of  both  courts  to  plaintiff. 


Conditional  Salb.  —  A  sale  of  property  to  be  paid  for  on  inatallments, 
title  to  remaiu  in  seller  until  fully  paid  for,  with  condition  that  in  default  of 
luoh  payments  the  property  shall  be  returned  to  the  seller,  is  a  conditional 
sale,  and  the  seller  can  recover  possession  of  the  property  upon  the  failure  of 
the  buyer  to  comply  with  the  conditions:  Oerow  t.  CaateUo,  11  Col.  560;  7 
Am.  St.  Rep.  260,  and  note;  Young  t.  Karuas  etc  Co.,  2^  Fla.  394;  Pinkham 
T.  Appleton,  82  Me.  67i. 
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[85  Michigan,  240.] 

Public  Lands  —  Subvet  —  Patent,  What  Imoludsd  wrrnm.  —  Where 
the  government  has  surveyed  its  land  along  the  bank  of  a  navigable 
river,  and  has  sold  and  conveyed  such  land  by  government  subdivis- 
ions, its  patent  conveys  the  title  to  all  islands  lying  between  the  me- 
ander  line  and  the  middle  thread  of  the  river,  unless  previous  to  such 
patent  it  has  surveyed  such  islands  as  governmental  subdivisions,  or 
expressly  reserved  them  when  not  surveyed.  The  grantee  under  such 
patent  cannot  be  divested  by  a  subsequent  survey  and  grant  of  such  un- 
reserved islands. 

Public  Lands — Patent  —  Evidence  to  Impeach. — In  an  action  by  a 
government  patentee  to  cancel  a  subsequent  government  patent  to  the 
same  land,  the  complainant  may  show  that  the  whole  title  passed  to 
him  under  his  patent,  and  that  the  government  thereafter  had  no  title  to 
eonvey.  In  such  cases,  courts  will  protect  purchasers  from  subsequent 
government  surveys. 

PvBLic  Lands— CoNFLicTiNQ  Patents  —  Sufficienot  of  Complaint. — 
In  an  action  by  a  government  patentee  to  cancel  a  subsequent  patent 
to  part  of  the  same  land,  a  complaint  whioh  describes  this  land  as  a 
••sand-bar"  or  "piece  of  ground,"  and  as  a  "piece  of  middle  ground," 
and  as  "middle  ground,"  is  sufficient  to  include  the  term  "island," 
when  the  proofs  show  that  the  land  in  dispute  is  an  island. 

PuBUC  Lands  —  Proof  of  Lost  Patent.  —  Where  an  original  patent  and 
the  record  thereof  have  been  destroyed  by  fire,  and  the  legislature  has 
made  an  abstract  of  it  a  public  record  of  the  same  effect  as  the  original, 
the  grantee  under  such  patent  makes  a  prima  facie  proof  of  its  contents 
by  the  introduction  of  such  record  and  of  a  tract-hook  kept  in  the  office 
of  the  register  of  deeds  showing  the  same  description  to  the  same  pat- 
entee. 
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Public  Lands  —  Confliciixg  Patents  —  Estoppel.  —  A  government  pat- 
entee claiming  land  as  against  a  subsequent  patentee  who  has  exercised 
acts  of  ownership  over  it  is  not  estopped  by  non-claim  to  assert  title 
as  against  persons  who  have  never  been  in  possession  nor  had  any  title 
of  record. 

EsTOPPKL.  —  VoLUNTAKT  Patment  OP  TAXES  on  land  by  one  without  any 
record  title,  and  without  any  notice  to  the  real  owner,  who  immedi- 
ately protests  in  a  proper  manner,  does  not  estop  the  latter  from  as- 
serting his  ownership  to  the  land. 

Public  Lands  —  CoNFLicriNO  Patents  —  Possession  Sufficient  to  Main- 
tain Action.  —  Where  a  government  patentee  of  land  on  the  bank  of  a 
river  claims  an  island  lying  therein  as  being  unreserved  at  the  time  his 
patent  was  issued,  as  against  a  subsequent  patentee  of  such  island,  ami 
it  appears  that  the  first  patentee  lias  four  houses  upon  the  disputed 
land,  in  one  of  which  he  resides,  and  that  suoh  land  has  been  used  by 
bis  tenants  for  various  purposes,  his  possession  is  sufficient  to  maintain 
snit  to  annul  the  subsequent  patent. 

T.  J.  O^Brien  and  J.  H.  Campbell,  for  the  appellantt. 

Butterfield  and  Keeney,  for  the  respondent. 

Grant,  J.  Complainant  is  the  owner  of  lots  numbered  5, 
6,  7,  8,  9,  and  the  north  half  of  lot  13,  of  Bryan  and  Ball's 
subdivision  plat  of  the  village  of  Kent,  now  part  of  the  city 
of  Grand  Rapids.  He  derives  his  title  from  Lucius  Lyon  and 
E.  P.  Hastings,  who  obtained  a  patent  from  the  United  States 
November  5,  1833,  for  the  north  fractional  half  of  the  south- 
east quarter  of  section  25,  township  7  north,  range  12  west. 
This  land  is  located  on  the  east  bank  of  Grand  River.  In 
this  river,  and  opposite  to  that  portion  of  section  25  lying 
east  of  the  river,  lay  a  piece  of  ground  now  known  as  "  Island 
No.  5,"  and  containing  the  land  here  in  controversy.  Com- 
plainant claims  the  land  by  virtue  of  his  riparian  ownership. 
Defendant  corporation  claims  the  land  by  virtue  of  patent 
from  the  United  States.  Complainant  claimed  actual  posses- 
sion, and  filed  this  bill,  claiming  that  defendants'  alleged 
patent  constitutes  a  cloud  upon  his  title,  and  prays  to  have 
it  declared  void  in  so  far  as  it  affects  his  title.  A  large  mass 
of  testimony  was  taken  as  to  the  character  of  this  so-called 
"island"  at  the  time  of  the  original  surveys  and  for  some 
years  subsequent;  the  complainant's  testimony  tending  to 
show  that  it  was  at  first  a  low  sand-bar,  covered  a  good  part 
of  the  year  with  water,  and  the  defendants'  testimony  tend- 
ing to  show  that  it  was  then  a  well-defined  island.  It  is  im- 
material to  determine  what  the  facts  are  as  to  the  condition  o{ 
this  land  in  those  early  days,  for  in  our  judgment  it  is  of  n<i 
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consequence  whether  it  was  what  might  be  termed  an  "  island" 
or  a  "sand-bar,"  or  a  "piece  of  low,  wet  ground."  The  law  is 
the  same  in  either  case. 

The  land  upon  the  east  bank  of  the  river  was  surveyed  in 
1881.  The  east  bank  was  meandered  at  the  same  time,  and 
80  also  was  the  west  bank.  Below  will  be  found  a  map  of 
that  survey,  as  filed  in  the  surveyor-general's  office,  July  7, 
1881. 


A' 
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On  February  2,  1832,  another  map  was  filed,  diflTeringonly 
from  the  former  in  that  it  contained  the  number  of  acres  in 
each  subdivision,  and  instead  of  the  crooked  lines  in  the  first 
map,  evidently  representing  land  in  the  river,  these  lines  are 
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continued,  so  as  to  represent  islands.  The  land  upon  the 
west  side  of  the  river  was  surveyed  in  1837,  and  also  four 
islands  in  the  river  were  surveyed  at  the  same  time,  and  the 
acreage  of  each  given.  The  islands  then  surveyed  are  repre- 
sented upon  the  map  of  the  survey  filed  in  the  surveyor- 
general's  office  April  30,  1838,  a  portion  of  which,  represent- 
ing the  location  of  these  islands,  is  given  below. 


Sec.  11 


Sec.  12  2, 


A  246.45 


The  west  bank  of  the  river  was  again  meandered  at  this  time. 
The  acreages  of  these  four  islands  and  that  of  the  mainland 
are  given  in  this  survey.  In  surveying  island  No.  3,  the  sur- 
veyor began  at  the  lower  end  of  the  island.     The  eleventh 
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course  took  him  "  to  maple  on  head  of  island."  After  tak- 
ing his  next  course  from  the  maple,  he  made  the  following 
record : — 

"  Channel  between  this  and  Low  Willow  Isle  75  Iks.  wide 
and  3  ft.  deep,  opposite  ft.  of  Willow  Isle  on  left,  250  of  low, 
wet  ground  on  left  to  channel." 

This  *'  Low  Willow  Isle  "  is  evidently  what  is  now  known 
as  "  Island  No.  5,"  as  changed  by  the  action  of  the  water. 

In  1856,  under  instructions  from  the  surveyor-general  of 
the  United  States  for  Ohio,  Indiana,  and  Michigan,  a  deputy 
surveyor  surveyed  this  land  as  island  No.  5.  In  1871  the 
defendant  obtained  a  patent  for  it,  claiming  that  said  patent 
was  issued  under  the  act  of  Congress  approved  June  7,  1864, 
granting  lands  to  the  state  of  Michigan  for  the  construction 
of  certain  railroads.  This  patent  was  not  recorded  till  Au- 
gust 9,  1887,  and  on  September  9th  following,  this  bill  was 
filed. 

The  channel  between  the  islands  and  the  east  bank  was 
from  seventy-five  to  one  hundred  feet  wide.  The  channel 
between  the  islands  and  the  west  bank  was  several  times 
wider.  The  depth  of  the  water  in  each  was  about  the  same. 
The  middle  thread  of  the  river  was  therefore  west  of  the 
islands.  About  the  year  1836  steamboats  were  placed  on  the 
river,  and  docks  were  erected  on  the  east  bank,  nearly  op- 
posite island  No.  1.  The  principal  business  by  boat  was  with 
the  east  side,  where  the  city  of  Grand  Rapids  was  situated. 
Steamboats  also  ran  up  the  west  channel  to  a  steamboat  ware- 
house on  the  west  side  of  the  river.  About  the  year  1870  the 
east  channel,  opposite  islands  Nos.  1  and  2,  was  filled  up,  and 
the  city  constructed  a  sewer  into  and  through  that  channel. 
The  upper  part  of  this  channel  was  gradually  filled,  mainly 
by  the  owners  of  land  upon  the  east  bank.  By  these  fillings 
this  island  has  for  some  time  been  connected  with  and  be- 
come a  part  of  the  mainland.  The  channel  has  been  dredged 
out  east  of  island  No.  3,  and  a  steamboat  slip  and  landing 
constructed,  the  upper  end  of  which  is  a  considerable  dis- 
tance below  island  No.  5.  The  present  situation  is  quite 
accurately  shown  by  the  map  on  the  opposite  page. 

The  northern  end  of  island  No.  5  extended  across  Fulton 
Street,  while  the  southern  end  extended  to  a  point  nearly  op- 
posite to  lot  No.  16. 

1.  Under  these  fncts.  the  principal  question  in  controversy 
is,  Did  the  original  grant  carry  with  it  the  title  to  the  middle 
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thread  of  the  stream  ?  or  was  it  limited  to  the  east  meander 
line  thereof?  It  is  the  well-recognized  rule  in  this  state  that 
a  grantee  of  land  bounded  in  the  deed  of  conveyance  by  a 
stream  takes  title  to  the  land  under  the  water  to  the  center 
or  middle  thread  of  the  stream,  in  the  absence  of  an  expressed 
reservation.  This  rule  applies  to  grants  by  the  United  States 
government  as  well  as  to  grants  by  individuals.  The  legal 
maxim  must  here  be  borne  in  mind,  that  all  grants  must  be 


Bridge 


Fulton 
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Street 
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construed  most  strongly  against  the  grantors.  To  this  maxim 
the  government  forms  no  exception.  Reservations  cannot  be 
implied.  When,  therefore,  the  government  has  surveyed  its 
lands  along  the  bank  of  a  river,  and  has  sold  and  conveyed 
such  land  by  government  subdivisions,  its  patent  conveys  the 
title  to  all  islands  lying  between  the  meander  line  and  the 
middle  thread  of  the  river,  unless  previous  to  such  patent  it 
has  surveyed  such  islands  as  governmental  subdivisions,  or 
expressly  reserves  tliem  when  not  surveyed:    Webber  v.  Pere 
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etc.  Boom  Co.,  62  Mich.  626;  Fletcher  v.  Thunder  Bay  R.  Boom 
Co.j  51  Mich.  277;  Granger  v.  Avery,  64  Me.  292;  Jones  v. 
Soulard,  24  How.  41;  Middleton  v.  Pritchard,  3  Scam.  510;  38 
Am.  Dec.  112;  Chandos  v.  Mack,  77  Wis.  573;  20  Am.  St.  Rep. 
139;  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeir,  7  Wall.  272.  In 
these  cases,  the  lands  involved  were  all  islands  or  "  middle 
lands,"  and  a  full  discussion  of  the  principle  and  the  authori- 
ties can  there  be  found.  It  is  enough  for  the  present  case  to 
refer  to  the  authorities  which  so  clearly  establish  the  princi- 
ple. But  we  will  call  attention  to  the  facts  in  Granger  v. 
Avery,  64  Me.  292,  as  an  illustration.  January  28,  1793,  the 
commonwealth  of  Massachusetts  deeded  to  the  grantors  of 
Granger  certain  lands  on  the  bank  of  the  St.  Croix  River, 
which  formed  the  boundary  line  between  that  commonwealth 
and  New  Brunswick.  The  grant  made  no  reference  to  the 
island,  which  was  sixteen  rods  wide  and  sixty-five  rods  long. 
September  29,  1794,  the  commonwealth  deeded  this  island, 
known  as  Grass  Island,  to  a  tribe  of  Indians.  The  court  held 
that  no  title  passed  to  the  Indians,  because  by  the  deed  to 
plaintiflF's  grantors  of  the  land  upon  the  shore,  the  title  to  the 
island  had  already  passed,  and  the  commonwealth  had  noth- 
ing left  to  convey.  The  deed  to  the  Indians  was  not  lecorded 
till  June  9,  1842.  The  defendant  Avery,  claiming  title  from 
the  Indians,  went  upon  the  island  and  cut  the  grass  in  1854, 
and  the  plaintiflF  brought  an  action  of  trespass  quare  clausum 
/regit. 

This  rule  of  the  common  law  does  not  prevail  in  some 
states,  whose  courts  hold  that  where  the  streams  are  navi- 
gable, the  title  to  the  beds  of  the  streams  is  in  the  state:  Peo- 
ple V.  Appraisers,  33  N.  Y.  461.  So  it  is  held  in  Iowa  that 
navigability  in  fact  forms  the  foundation  for  navigability  in 
law;  that  the  test  of  navigability  is  to  be  determined  by  use, 
or  by  public  act  or  declaration;  and  that  if,  under  this  test, 
the  stream  be  navigable,  the  boundary  of  the  shore-owner  is 
the  high-water  mark:  McManus  v.  Carmichael,  3  Iowa,  1. 
This  is  also  the  rule  in  California:  Packer  v.  Bird,  11  Sup.  Ct. 
Rep.  210.  But  in  this  state,  the  medium  filum  aquse  of  our 
navigable  streams  is  the  boundary  of  the  lands  of  the  ripa- 
rian owners,  whose  rights,  however,  are  servient  to  the  use  of 
such  streams  as  public  highways. 

In  the  present  case,  there  is  no  act  on  the  part  of  the  gov- 
ernment showing  any  intention  to  reserve  this  land.  The 
only  inference  that  can  be  drawn  from  the  facts  is,  that  the 
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government  agents  (its  surveyors)  did  not  consider  it  of  suf- 
ficient value  to  survey.  It  was  not  surveyed  until  about 
twenty-five  years  after  the  survey  of  1831,  and  not  till  nearly 
twenty  years  after  the  survey  of  1837,  when  tlie  other  islands 
and  the  lands  upon  the  west  bank  were  surveyed,  thus  com- 
pleting the  survey  in  that  region. 

The  learned  counsel  for  defendants  assume  that  the  govern- 
ment had  the  right  to  survey  these  islands  in  1837,  and  thus 
reserve  them  to  the  government,  and  that  it  therefore  had  the 
same  right  in  1856.  If  their  assumption  be  true,  the  conclu- 
sion is  correct.  It  would  then  follow  that  the  government 
has  the  right  to  survey  any  island  in  the  river  at  the  present 
time  which  has  not  been  previously  surveyed  and  sold.  It 
would  also  follow  that,  if  the  government  had  not  already 
surveyed  and  sold  this  island,  it  might  now  do  so.  Until  the 
government  has  sold  and  conveyed  its  lands  upon  the  banks 
of  our  fresh-water  streams,  it  may  of  course  survey  any  is- 
lands lying  opposite  them,  and  thus  expressly  reserve  them 
out  of  the  grant  of  the  shore  lands.  The  grant  to  Lyon  and 
Hastings  was  made  under  the  survey  of  1831,  by  which  both 
banks  of  Grand  River  were  meandered,  and  by  which  the 
middle  thread  of  the  river  was  fixed  west  of  this  island. 
Under  the  authorities  above  cited,  that  grant  clearly  vested 
in  them  the  title  to  the  land  in  controversy.  No  subsequent 
survey  by  the  government  can  deprive  them  of  it.  The  gov- 
ernment appears  to  have  recognized  this  rule  by  discontinu- 
ing such  surveys:  Chandos  v.  Mack,  77  Wis.  573;  20  Am.  St. 
Rep.  139. 

2.  There  is  no  force  in  the  objection  made  by  the  defend- 
ants that  this  is  a  proceeding  to  cancel  a  patent,  which  can 
only  be  brought  by  the  government  itself.  So  far  as  this  ac- 
tion is  concerned,  the  complainant  cannot  raise  the  question 
whether  this  land  was  included  in  the  act  of  Congress  by  vir- 
tue of  which  the  defendants  claim  title.  But  in  this  or  any 
similar  action,  it  may  be  shown  that  the  title  had  passed  by  a 
former  grant,  and  that  the  government  had  no  title  to  convey. 
In  such  cases  courts  will  protect  purchasers  from  subsequent 
surveys:  Webber  v.  Pere  etc.  Boom  Co.,  62  Mich.  626;  Crayin 
V.  Powell,  128  U.  S.  691;  Burt  v.  Busch,  82  Mich.  506. 

3.  It  is  insisted  by  the  defendants  that  the  theory  of  com- 
plainant's bill  is,  that  this  was  not  an  island  at  the  time  of 
the  original  grant;  that  the  proofs  show  that  it  was  an  island; 
and   tliat,  therefore,  the  complainant  has  made  rp  case  for 
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relief.  We  think  this  is  too  technical  a  construction  of  the 
rules  of  pleading  in  equity  courts.  It  is  described  in  the  bill 
as  a  "sand-bar  "or  "piece  of  ground";  again,  "a  piece  of 
middle  ground,"  and  again  as  "  middle  ground."  We  think 
this  description  broad  enough  to  include  the  term  "island," 
even  if  tlie  proofs  should  justify  that  description.  The  de- 
fendants have  not  been  prejudiced  or  surprised,  and  if  the 
defendants  were  technically  correct,  an  amendment  would  be 
granted  in  this  court  to  conform  to  the  proofs. 

4.  Complainant  did  not  introduce  in  evidence  the  original 
patent,  nor  the  original  record  of  it,  nor  a  certified  copy  of  it. 
Defendants  therefore  insist  that  there  is  no  evidence  that  this 
island  was  not  reserved  from  the  grant.  The  original  patent, 
and  the  record  thereof  in  the  oflSce  of  the  register  of  deeds 
for  the  county  of  Kent,  had  been  destroyed  by  fire.  This  fire 
occurred  in  1860.  There  was  in  existence  what  is  known  as 
the  "Scranton  Abstract."  This  was  purchased  by  the  county 
of  Kent,  and  by  Act  No.  315,  Laws  of  1865,  the  legislature 
made  it  a  public  record,  and  gave  it  the  same  effect  as  the 
records  in  the  oflice  of  the  register  of  deeds  possess.  This 
\vas  introduced  in  evidence,  and  showed  the  description 
above  given  of  the  land  conveyed  by  the  patent  to  Lyon  and 
Hastings.  The  tract-book  kept  in  the  office  of  the  register  of 
deeds  for  Kent  County  was  also  introduced  in  evidence,  and 
sliowed  tlie  same  description  to  the  same  grantees.  The 
original  record  having  been  destroyed,  we  think  the  complain- 
ant made  out  a  prima  facie  case  of  the  contents  of  the  patent, 
and  that  the  burden  of  proof  was  then  shifted  to  the  defend- 
ants to  show  a  reservation,  if  any  were  made. 

5.  Defen'lants  insist  that  complainant  is  now  estopped 
from  asserting  any  claim  to  this  island,  —  1.  By  non-claim; 
2.  By  taxes  paid  by  defendant;  3.  By  condemnation  pro- 
ceedings. 

Within  a  month  after  the  defendants  had  recorded  their 
evidence  of  title,  complainant  filed  this  bill.  The  defendants 
had  never  been  in  possession  of  the  property.  Complainant 
had  exercised  many  acts  of  ownership.  No  rights  of  inno- 
cent thirl  parties  here  intervene.  The  defendants  were  in 
no  positidii  to  set  up  the  doctrine  of  estoppel  by  non-claim, 
when  they  were  neither  in  possession  nor  had  a  title  upon 
record. 

It  is  a  sufficient  answer  to  the  claim  of  estoppel  by  the 
payment  of  taxes  to  say  that  this  was  done  at  the  express  re- 
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quest  of  the  agent  of  the  defendant  corporation  from  1874  to 
1887,  without  any  record  title,  and  without  any  notice  to  the 
complainant;  that  said  agent  at  the  same  time  claimed  that 
other  lands  belonging  to  the  railroad  company  were  exempt 
from  taxation;  and  that,  immediately  upon  hearing  of  such 
claim,  the  complainant  protested  to  the  supervisor,  and  as- 
serted his  ownership  to  the  center  of  the  stream.  We  are 
cited  to  no  case,  and  we  think  none  can  be  found,  which 
holds  that  a  payment  of  taxes,  under  these  circumstances, 
estops  the  owner  from  asserting  his  title. 

In  August,  1883,  the  common  council  took  the  necessary 
steps  for  opening  and  extending  East  Fulton  Street  from 
"Waterloo  Street,  and  to  condemn  the  land  necessary  for  that 
purpose.  It  will  be  seen  that  this  street  extended  across  the 
upper  end  of  island  No.  5,  but  which  at  that  time  had  become 
a  part  of  the  mainland  by  filling  in  the  channel.  That  por- 
tion of  island  No,  5  required  for  such  improvement  was  de- 
scribed as  follows:  "  So  much  of  island  No.  5  in  Grand  River 
....  as  lies  between  the  center  line  of  East  Fulton  Street 
produced  westerly  and  a  line  parallel  therewith,  and  distant 
thirty-three  feet  south  therefrom."  Opposite  the  name  of  the 
owner  was  the  following:  "Grand  Rapids  and  Indiana  Rail- 
road Company  claims  to  be  owner  of  fourth  parcel"  (mean- 
ing the  parcel  above  described). 

The  jury  awarded  compensation  and  damages  to  the  de- 
fendant railroad  company  in  the  sum  of  twenty-five  dollars. 
The  common  council  assessed  the  cost  of  the  improvement 
upon  property  owners  benefited,  and  among  such  owners  was 
the  defendant  railroad  company,  assessed  $850.  Defendants' 
counsel  state  in  their  brief  that  complainant  had  full  knowl- 
edge of  these  proceedings,  and  knew  of  this  tax  assessed 
against  the  defendant  railroad  company.  We  find  no  such 
evidence  upon  the  record,  unless  it  is  to  be  inferred  from  the 
notice  of  publication  in  a  newspaper,  which  is  the  only  proof 
of  service  of  such  notice  contained  in  the  record.  But  if 
complainant  had  been  possessed  of  the  full  knowledge 
claimed,  this  could  not  deprive  him  of  the  title  to  his  land. 
This  improvement  did  not  touch  nor  involve  that  part  of 
island  No.  5  owned  by  complainant.  For  aught  that  appears 
upon  this  record,  the  defendants  might  have  owned  the  rest 
of  island  No.  5.  Complainant's  lots  were  assessed  to  pay  for 
this  improvement.  Upon  what  principle  can  he  be  held  es- 
topped to  assert  his  title  by  these  proceedings,  which  did  not 
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involve  his  land,  and  in  which  be  was  only  interested  as  a 
citizen  owning  property  in  the  vicinity?  There  was  nothing 
upon  the  face  of  these  proceedings  to  indicate  to  him  that  the 
title  to  any  of  his  lands  was  involved,  or  even  put  in  jeop- 
ardy. 

6.  Complainant  has  four  houses  upon  the  front  of  these 
lots,  in  one  of  which  he  lives.  As  already  stated,  the  chan- 
nel has  been  filled  by  him,  so  that  the  island  and  the  main- 
land are  now  connected.  It  has  from  time  to  time  been 
used  by  his  tenants  for  various  purposes.  We  think  his  pes* 
session  sufficient  to  maintain  his  suit. 

Decree  aflBrmed,  with  costs. 


Grants  —  Lands  Bocndbd  bt  a  Navioablb  Stream.  —  A  grant  or  oon- 
veyanoe  of  land  abutting  upon  a  navigable  stream  vests  title  in  the  grante* 
to  the  thread  of  the  stream.  Unsurveyed  islands  lying  between  the  center 
of  a  stream  and  lauds  granted  by  the  government  without  any  reservatioa 
V63t  in  the  grantee  of  such  grant:  Cliandos  v.  Mack,  77  Wis.  673;  20  Am.  St. 
Rep.  139,  and  note;  Schurmeiery.  Si.  Paul  etc  S.  S.  Co.,  10  Minn.  82;  88 
Am.  Dec.  59,  and  note. 

Evidence,  Documentary  —  Copiks  of  Records  ot  thb  Land-offiob, 
WHEN  Admissible:  See  Lacey  v.  Davis,  4  Mich.  140;  66  Am.  Dec.  524;  Bar- 
ton V.  Murrain,  27  Mo.  235;  72  Am.  Dec  239;  DUcea  v.  Militr,  25  Tex.  281 ; 
78  Am.  Deo.  571. 


Appeal  of  Lewis. 

[85  MICUIQAN,  340.] 

Hpsband  A5D  Wife  —  Joint  Dked  to  —  Tenancy  bt  EwiiRgrt — Di- 
vorce. —  Under  a  joint  deed  to  husband  and  wife,  they  take  by  entire- 
ties, and  the  estate  thus  created,  with  the  right  of  lorvivorship,  is  not 
destroyed  nor  affected  by  divorce  of  the  grantees. 

Weaver  and  Bean,  for  the  appellant. 

Salshury  and  O'Mealey,  for  the  respondent. 

Grant,  J.  William  W.  Lewis  and  Nellie  B.  Lewis  inter- 
married and  lived  together  as  husband  and  wife  for  some  years 
prior  to  1881,  when  she  filed  her  bill  for  divorce.  May  23, 1881, 
John  Lewis,  a  brother  of  William,  deeded  to  them  a  lot  of 
land.  Tlie  parties  to  the  deed  were  described  as  follows: 
"John  Lewis,  of  the  first  part,  and  William  Lewis  and  Nellie 
B.  Lewis,  his  wife,  as  husband  and  wife,  in  entirety,  of  the 
pecond  part."  The  deed  then  conveyed  "unto  the  said 
parties  of  the  second  part  in  entirely,  as  husband  and  wife. 
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and  to  the  heirs  and  aBsigns  of  the  survivor  of  them  forever; 
....  to  have  and  to  hold  the  said  premises,  as  described,  to 
the  said  parties  of  the  second  part  in  entirety,  to  the  sole  and 
only  proper  use,  benefit,  and  behoof  of  the  said  parties  of  the 
second  part,  their  heirs  and  assigns  forever,  in  entirety." 

Upon  the  execution  of  this  deed  the  divorce  proceedings 
were  discontinued,  and  the  parties  resumed  their  marital 
relations,  which  they  continued  for  some  time,  when  she  filed 
another  bill  for  divorce,  upon  which  a  decree  was  granted  her 
December  29,  18S4.  William  died  in  May,  1885,  leaving  two 
children,  the  issue  of  said  marriage.  Letters  of  administra- 
tion were  duly  issued  upon  his  estate,  and  claims  proved 
against  it  to  the  amount  of  six  hundred  dollars.  Upon  the 
application  of  the  administrator,  the  probate  court  granted  an 
order  to  sell  the  undivided  one  half  of  the  lands  in  contro- 
versy as  belonging  to  the  estate,  for  the  purpose  of  paying  the 
debts  and  expenses  of  administration.  On  appeal  to  the  circuit 
court,  this  decision  was  affirmed,  and  the  case  appealed  to  this 
court. 

The  estate  created  by  this  deed  was  not  an  estate  in  joint 
tenancy,  but  an  estate  in  entirety.  A  joint  tenancy  implies  a 
seisin  •per  my  et  per  tout,  while  an  estate  in  entirety  implies 
only  a  seisin  per  tout:  4  Kent's  Com.  362.  By  the  express 
terms  of  the  deed  the  estate  is  declared  not  to  be  in  joint  ten- 
ancy, but  in  entirety.  It  is  contended  by  the  learned  counsel 
for  the  appellee,  that  the  entirety  of  seisin  of  husband  and 
wife  in  real  estate,  with  the  incident  right  of  survivorship, 
cannot  exist  independent  of  the  legal  condition  of  unity  of 
person  on  which  it  rests,  and  that  a  decree  of  divorce,  which 
destroys  the  unity  of  person,  destroys  also  the  entirety  of 
seisin;  that  the  right  of  survivorship  is  destroyed  by  the 
decree;  and  that  the  parties  then  become  tenants  in  common, 
seised  in  severalty  of  their  respective  moieties.  We  are  cited, 
to  support  this  doctrine,  the  following  authorities:  Freeman 
on  Cotenancy,  sec.  76;  2  Bishiop  on  Marriage  and  Divorce,  5th 
ed.,  sec.  716;  Ames  v.  Norman,  4  Sneed,  696;  Harrer  v.  Wall- 
ner,  80  111.  197;  Lash  v.  Lash,  58  Ind.  526;  Baker  v.  Stewart^ 
40  Kan.  442;  10  Am.  St.  Rep.  236. 

Freeman  and  Bishop  cite,  as  supporting  their  text,  the  case 
of  Ames  v.  Norman,  4  Sneed,  696.  In  that  case,  decided  in 
1857,  a  creditor  of  the  husband  had  levied  upon  his  interest 
in  the  estate,  which  had  been  deeded  to  him  and  his  wife. 
The  question  arose  in  a  divorce  pioceeding  brought  by  the 
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wife,  who,  in  her  bill,  prayed  that  the  land  be  decreed  to  her 
as  her  absolute  estate.  The  court  held  that  tenancy  by  the 
entirety  could  not  exist  independent  of  the  matrimonial 
union;  that  the  creditor,  by  his  purchase,  became  invested 
with  the  right  of  the  husband  as  it  existed  at  the  time  of  the 
sale,  viz.,  the  right  to  occupy  and  enjoy  the  profits  of  the  land 
during  the  joint  lives  of  the  husband  and  wife,  subject  to  the 
contingency  that  if  the  wife  survive  her  former  husband,  his 
estate  would  then  terminate.  In  commenting  upon  this  case, 
Mr.  Bishop  says:  "  According  to  the  Tennessee  decision,  the 
creditor  took  not  only  what  was  the  husband's,  but  some- 
thing, also,  which  was  the  wife's.  According  to  the  author's 
view,  the  creditor  and  late  wife  were,  after  the  divorce, 
tenants  in  common  of  the  land  for  their  joint  lives,  with  re- 
mainder to  the  survivor." 

It  matters  not,  perhaps,  so  far  as  the  wife's  interest  is  con- 
cerned, whether  this  estate  be  denominated  one  in  common, 
joint  tenancy,  or  entirety,  so  long  as  the  right  of  survivorship 
is  maintained.  This  may  account  for  the  fact  that  in  some 
of  the  decisions  the  terms  "joint  tenancy  "  and  "  tenancy  by 
the  entirety  "  are  used  interchangeably,  when  referring  to  this 
estate.  Aside  from  the  right  of  survivorship,  the  only  other 
interest  which  the  husband  can  hold,  distinct  from  the  wife, 
is  a  sort  of  life  interest,  which  some  authorities  have  held  he 
may  convey  away,  and  which  may  be  seized  and  sold  on  exe- 
cution: 1  Bishop  on  Married  Women,  sec.  621. 

In  Harrer  v.  Wallner,  80  111.  197,  the  complainant  had  ap- 
plied for  a  divorce  and  for  a  partition  in  the  same  bill,  claimed 
alimony  in  the  land,  and  to  have  her  rights  in  it  settled  be- 
tween her  and  her  husband.  The  case  expressly  holds  that 
by  the  divorce  the  estate  was  changed  to  a  tenancy  in  com- 
mon. After  referring  to  the  statute  of  that  state  destroying 
'joint  tenancies,  the  court  say:  "The  estate  with  the  jus  ac- 
crescendi  is  not  being  favored  by  our  law,  and  the  termina- 
tion of  the  marriage  relation  having  worked  a  change  in  the 
rights  of  the  parties  in  the  estate,  the  courts  should  rather 
hold  that  the  change  is  rather  broad  enough  to  convert  it 
into  an  estate  in  common  than  to  hold  that,  whatever  change 
was  made,  it  left  the  right  of  survivorship.  But,  on  princi- 
ple, we  are  satisfied  the  decree  of  divorce  had  the  eflfect  to 
make  them  tenants  in  common,  and  that  appellee  thereby 
became  entitled  to  partition." 

In  Laah  y.  Lashf  68  Ind.  526,  the  decision  in  Harrer  t. 
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Wallnery  80  111.  197,  is  approved,  but  the  estate  by  the  entirity 
was  sustained  on  the  ground  that  the  grantees,  husband  and 
wife,  were  declared  by  the  deed  to  be  joint  tenants,  with  the 
right  of  survivorship,  and  the  heirs  of  the  husband  were  held 
to  have  inherited  nothing  from  the  property. 

Under  these  authorities,  it  is  far  from  being  well  settled 
that  a  divorce  destroys  the  right  of  survivorship.  It  is  said 
in  2  Bishop  on  Marriage  and  Divorce,  sec.  717:  "  Property 
settled  upon  the  husband  or  wife,  or  held  by  third  persons 
for  the  benefit  of  either,  remains  usually  after  the  divorce 
the  same  as  before."  Also,  in  1  Washburn  on  Real  Property, 
425:  "  If  there  be  a  divorce  of  the  wife  from  the  husband,^ 
she  is  restored  to  a  moiety  of  the  estate  during  the  lives  of 
the  two,  with  the  right  of  survivorship  upon  his  death." 

In  Babcock  v.  Smith,  22  Pick.  61,  the  husband  and  wife  con- 
veyed her  real  estate  to  a  trustee  in  trust  for  them  both.  The 
wife  obtained  a  divorce  for  the  misconduct  of  her  husband, 
but  the  court  held  that  the  divorce  did  not  change  their  rela- 
tive rights  in  the  land  under  the  contract. 

We  see  no  reason  in  holding  that  a  husband  or  wife  can, 
by  a  violation  of  the  marital  obligations,  obtain  an  interest 
in  land  which  she  or  he  does  not  possess  while  fulfilling  such 
obligations.  The  common  law  should  not,  and  in  our  judg- 
ment does  not  permit  a  person  thus  to  profit  by  hie  own 
gross  wrong  and  a  violation  of  the  most  sacred  obligation. 

With  one  exception,  the  decisions  of  this  court  are  uni- 
form that  the  statute  (Howell's  Statutes,  sec.  5561)  has  re- 
tained such  grants  to  husband  and  wife  as  they  exist  at  the 
common  law.  The  doctrine  in  Wait  v.  Bovee,  35  Mich.  425, 
has  no  application  here.  In  that  case  the  right  to  the  surviv- 
orship of  personal  property  was  alone  involved,  the  question 
arising  between  the  estates  of  husband  and  wife,  both  being 
dead.  The  court  held  that  the  right  of  survivorship  did  not 
exist,  but  said:  "  Our  own  decisions  relative  to  the  rights  of 
husband  and  wife  in  case  of  united  holdings  of  real  estate 
afford  no  argument  here." 

Until  the  decision  of  Dowling  v.  Salliotte,  83  Mich.  131, 
decided  at  the  last  October  term  of  this  court,  no  doul)t  could 
reasonably  have  been  entertained  as  to  the  character  of  this 
estate  under  our  prior  decisions.  In  the  case  of  Fisher  v. 
Provin,  25  Mich.  347,  it  was  admitted  by  counsel  that,  prior 
to  the  married  woman's  act,  the  common-law  rule  that  hus- 
band wife  receiving  a  joint  conveyance  of  land  took  as  ten- 
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ants  by  entirety  was  the  law  of  Michigan.  The  court  held 
"that  there  was  nothing  in  the  provisions  of  our  constitution 
and  statutes  relating  to  the  rights  of  married  women  which 
would  convert  such  estate  into  a  tenancy  in  common." 

In  ^tna  Ins.  Co.  v.  Resh,  40  Mich.  241,  the  court  charac- 
terized this  estate  as  neither  a  tenancy  in  common  nor  an  or- 
dinary joint  tenancy,  holding  that  in  case  of  the  death  of  the 
husband  it  went  by  survivorship  to  hie  wife.  At  the  same 
term,  in  Manwaring  v.  Powell,  40  Mich.  371,  appears  the  fol- 
lowing language:  "  But  by  our  statute  husband  and  wife, 
under  a  grant  made  to  them  jointly,  take  by  entireties";  cit- 
ing Fisher  v.  Provin,  25  Mich.  347. 

In  the  well-considered  case  of  Jacobs  v.  Miller,  50  Mich. 
124,  this  court  reiterates  the  doctrine,  and  says  that  the  hus- 
band and  wife  are  seised  of  the  entirety,  and  the  survivor 
takes  the  whole;  citing  the  above  cases.  In  Vinton  v.  Beamer, 
55  Mich.  561,  in  speaking  of  this  estate,  the  court  says:  "  It 
was  an  entirety."  The  same  is  held  in  Speier  v.  Opjer,  73 
Mich.  38,  39,  16  Am.  St.  Rep.  556,  decided  in  1888,  where  the 
above  cases  are  cited  with  approval,  and  in  the  opinion  is  the 
following  language,  viz.:  "During  the  lives  of  both,  neither 
has  an  absolute  inheritable  interest;  neither  can  be  said  to 
hold  an  undivided  half;  they  take  by  entireties;  and  at  the 
death  of  the  wife,  the  whole  passes  at  once  to  the  husband. 
....  Neither  has  such  a  separate  interest  that  he  or  she 
could  Bell,  encumber,  or  devise,  or  which  his  or  her  heir  could 

inherit It  is  an  entirety  in  which  both  take  the  same 

and  inseperable  interest.  Neither  can  affect  the  other's  rights 
by  a  separate  transfer." 

In  Dowling  v.  Salliotte,  83  Mich.  131,  the  result  reached  by 
the  court  was  correct,  and  in  accord  with  the  decisions  above 
cited.  The  wife  survived  the  husband,  and  she  was  held  to 
have  taken  by  the  right  of  survivorship.  The  deed  did  not 
recite  that  the  two  grantees  named  were  husband  and  wife. 
The  court  held  that  tliis  fact  could  be  shown  by  parol  evi- 
dence. It  became  unnecessary,  in  the  determination  of  that 
case,  to  decide  whether  the  estate  conveyed  was  one  of  joint 
tenancy  or  entirety.  The  result  would  have  been  the  same  in 
either  case.  It  must  be  freely  admitted  that  the  language  of 
that  decision,  in  so  far  as  it  defines  the  nature  of  this  tenancy, 
is  in  direct  conflict  with  other  decisions  above  cited.  After  a 
very  careful  examination  of  the  whole  subject,  our  conclusion 
is,  that  the  former  decisions  were  correct,  and  that  the  case 
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of  Bowling  v.  SalKotte^  83  Mich.  131,  must,  in  so  far  as  it  is  in 
conflict  therewith,  be  overruled. 

The  judgment  of  the  court  below  must  be  reversed,  and 
judgment  entered  here  for  the  appellant. 


HcsBAKD  A»D  WiFE  —  TENANCY  BY  ENTIRETY.  —  A  conrevance  to  «  hus- 
band and  his  wife  vests  in  them  an  estate  by  the  entireties,  in  which  neither 
can  convey  any  interest  without  the  assent  of  the  other,  unless  their  marital 
relation  has  been  severed  by  divorce:  Enyeart  v.  Kepler,  118  Ind.  34;  10 
Am.  St.  Rep.  94,  and  note  99,  100.  In  estates  of  entireties,  the  survivor 
becomes  owner  of  tlie  entire  estate:  Baker  v.  Stetoart,  40  Kan.  442;  10  Am. 
St.  Rep.  213,  and  note. 


Carley  v.  Graves. 

{85  Michigan,  483.] 
Thusp  Fund  —  Insolvent  Estate  —  Settlement  of  Account.  —  Where  a 
railroad  company  indorses  a  note,  guaranteeing  its  payment  at  maturity, 
on  condition  that  it  owes  the  maker  the  amount  named  tiierein  at  that 
time,  but  prior  thereto  settles  with  him,  and  retains  sufficient  money  to 
pay  the  note,  charging  it  to  him  on  its  books,  and  crediting  it  to  the 
payee,  to  whom  it  fails  to  pay  the  money  as  agreed,  and  mingles  it  with 
its  own  effects,  after  which  a  receiver  for  the  railroad  is  appointed  and 
its  effects  pass  to  him,  the  money  so  received  by  the  company  is  not  a 
debt  in  the  hands  of  the  receiver,  but  is  a  trust  fund,  which  he  is  bound 
to  pay  over  to  the  payee  in  the  note. 

B.  J.  Brown,  for  the  appellant. 
Sawyer  and  Waite,  for  the  respondent. 

Champlin,  C.  J.  Graves  was  appointed  receiver  of  the 
Ingalls,  White  Rapids,  and  Northern  Railway  Company,  a  cor- 
poration organized  under  the  laws  of  Michigan,  operating  a 
logging-railway  in  Menominee  County.  J.  H.  Kiel  was  treas- 
urer of  the  corporation  before  it  went  into  the  hands  of  the 
receiver. 

In  January,  1888,  William  A.  Carley  sold  to  one  William 
Stannard  a  team  of  horses  for  two  hundred  dollars,  and  took 
a  promissory  note  therefor,  of  which  the  following  is  a  copy:  — 
"$200.  Menominee,  Mich.,  January  19,  1888. 

"Ninety  days  after  date,  for  value  received,  I  promise  to 
pay  to  Ingalls,  White  Rapids,  and  Northern  Railway  Com- 
pany, or  order,  at  the  First  Fational  Bank  of  Menominee,  two 
hundred  dollars,  with  interest  at  the  rate  of  eight  per  cent 
per  annum  until  paid.  *' Wm.  Stannard," 
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Said  note  was  indorsed  on  the  back  as  follows:  — 

"  We,  the  I.,  W.  R,,  &  N,  R'y  Co.,  guarantee  payment,  pro- 
vided the  within  amount  is  due  him  at  the  expiration  of  the 
allotted  time.  "J.  H.  Kiel,  Treasurer." 

On  the  31  st  of  March,  1888,  Stannard  had  a  settlement 
with  the  railway  company,  and  it  retained  out  of  the  amount 
due  him  $205,  which  amount  was  charged  to  him  on  the 
books  of  the  company,  and  William  A.  Carley  was  credited 
with  the  same  amount.  Carley  was  informed  that  the 
amount  was  retained  by  the  railway  company  for  him,  and 
he  demanded  the  same  of  the  company.  The  company 
offered  to  give  him  its  note,  which  he  refused. 

After  the  appointment  of  the  receiver  in  a  foreclosure  suit, 
Carley  filed  his  petition,  praying  that  the  receiver  be  ordered 
by  the  court  to  pay  over  to  him  the  amount  of  principal,  and 
interest  at  eight  per  cent,  of  the  said  note,  out  of  the  prop- 
erty in  his  hands,  claiming  that  the  said  receiver  held  the 
amount  as  a  trust  fund,  and  not  the  property  of  the  de- 
fendant company.  He  filed  his  claim  in  the  suit  against  the 
receiver,  and  the  receiver  answered,  denying  that  he  had  any 
money  whatever  in  his  hands  as  receiver  belonging  to  Carley, 
and  denying  that  any  money  was  turned  over  to  him  as  such 
receiver  by  the  defendant  company. 

Testimony  was  taken  in  support  of  the  claim  filed,  in  which 
the  facts  as  above  delineated,  as  to  the  sale  of  the  horses  and 
the  giving  of  the  note  and  guaranty  of  payment,  appeared; 
also  that  the  company  settled  with  Stannard,  and  retained 
from  the  amount  due  him  $205,  which  was  charged  to  Stan- 
nard and  credited  to  Carley. 

The  receiver  was  also  sworn,  and  testified  to  the  charges  and 
credits  as  they  appeared  upon  the  books  of  the  corporation 
under  the  date  of  March  31,  1888.  He  further  testified  that 
he  did  not  come  into  possession  of  any  money  of  the  railway 
company,  as  receiver.  It  was  admitted  that  property  of  the 
railway  company  came  into  his  hands  as  receiver  of  the  rail- 
way company  under  a  bill  filed  to  foreclose  a  mortgage,  which 
property  was  covered  by  the  mortgage.  It  further  appeared 
that  at  the  time  of  the  service  of  the  petition  of  Carley,  the  re- 
ceiver had  in  his  hands  a  suflicient  sum  in  money  derived  from 
the  sale  of  property  covered  by  said  mortgage,  and  from  li 
earnings  of  said  railroad  after  he  took  possession  thereof  :;> 
such  receiver,  to  pay  the  claim  of  said  Carley.  It  also  furtlu  r 
appeared  that  the    mortgaged   intnu'^cs   \v.>>>  <n]i\   under  the 
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decree  of  the  court  for  the  sum  of  fifty  thousand  dollars,  and 
that  after  the  application  of  all  the  moneys  in  the  hands  of 
the  receiver,  there  was  a  deficiency  upon  said  sale  of  the  sum 
of  about  forty  thousand  dollars. 

The  circuit  judge,  after  the  hearing,  ordered  that  the  re- 
ceiver pay  to  the  solicitors  for  the  claimant  the  sum  of  $204 
out  of  the  funds  of  said  receivership,  and  the  receiver  has 
brought  the  matter  here  for  review  by  this  court. 

Counsel  for  the  petitioner,  Carley,  do  not  claim  in  this  court 
to  hold  the  railway  company  or  its  receiver  in  this  proceeding 
because  of  any  liability  of  it  as  indorser  or  guarantor  of  said 
note,  but  simply  because  it  was  intrusted  with  money  to  pay 
the  note;  and  the  claim  is,  that  when  Stannard  settled  with  the 
company,  and  left  with  it  the  money  to  pay  the  Carley  note, 
that  money  became  a  trust  fund;  that  the  petition  set  forth, 
and  that  the  proofs  show,  that  the  money  had  been  left  with 
the  company  by  Stannard  with  which  to  pay  the  note,  with 
interest;  that  the  company  had  failed  to  pay  over  the  same, 
but  had  mingled  it  with  the  effects  of  the  company  before  the 
appointment  of  a  receiver;  that  all  the  effects  of  the  company, 
after  such  mingling  of  the  trust  fund,  were  handed  over  to  the 
receiver;  and  that  the  receiver  sold  the  same,  and  realized  the 
money  thereon.  And  the  question  in  the  case  is,  whether 
the  contention  of  petitioner's  counsel  is  correct,  or  whether 
the  relation  between  the  railway  company  and  Carley  was 
simply  that  of  debtor  and  creditor. 

We  do  not  see  that  the  relation  of  debtor  and  creditor 
existed  between  Carley  and  the  railway  company.  When 
Stannard  settled  with  the  railway  company,  he  left  in  its 
hands  $205,  which  was  due  to  him  from  the  railway  company, 
and  in  legal  effect  it  was  the  same  as  if  it  had  paid  the  money 
over  to  Stannard,  and  then  he  had  handed  it  back  to  the 
company  to  be  delivered  to  Carley.  When  it  charged  the 
amount  due  Stannard  to  him  upon  its  books,  and  credited 
Carley  with  the  sum  of  $205,  it  was  an  appropriation  of  that 
sum  of  money  in  its  hands  for  Carley's  benefit.  It  held  it, 
then,  not  as  a  creditor  of  Carley,  but  as  a  trust  fund  to  be  de- 
livered over  to  him.  And  it  appears  from  the  testimony  in 
the  case  that,  instead  of  performing  the  trust,  it  has  mingled 
the  money  in  its  hands  with  the  assets  belonging  to  itself,  or 
used  it  for  its  own  benefit.  It  cannot  be  specifically  traced, 
but  there  is  enough  in  the  proof  to  warrant  the  inference 
that  it  has  mingled  the  trust  fund  with  its  own  individual 
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means,  and  has  rendered  it  hnpossible'  to  be  specifically 
traced  into  other  property  in  its  hands,  and  that  it  has  been 
used  by  the  company  either  to  pay  off  its  debts  or  to  increase 
its  assets.  In  either  case  it  would  be  to  the  benefit  of  its 
estate.  We  think  the  case  of  McLeod  v.  Evayis,  66  Wis.  401, 
57  Am.  Rep.  287,  covers  the  principle  which  ought  to  be  ap- 
plied in  this  case.  See  Pierce  v.  Ilolzer,  65  Mich.  272,  and 
Justice  V.  Tallman,  86  Pa.  St.  147. 

The  indorsement  of  the  railway  company  upon  the  back  of 
the  note  which  Stannard  gave  to  Carley,  guaranteeing  pay- 
ment, provided  the  amount  was  due  Stannard  at  the  end  of 
ninety  days,  the  time  which  the  note  was  to  run,  did  not 
change  the  relation  between  Carley  and  the  company  so  as  to 
make  it  a  contract  relation,  and  the  debt  a  simple  contract 
debt.  The  guaranty  was  conditional,  but  before  the  time 
arrived  Stannard  made  a  different  arrangement  with  the  com- 
pany, by  which  he  placed  in  its  hands  the  money  due  from 
him  to  Carley,  and  which  it  received  and  agreed  to  deliver  to 
him  (Carley). 

It  follows  that  the  order  appealed  from  must  be  affirmed. 

Trusts.  —  Where  money  has  been  paid  to  a  banker,  to  be  transmitted  to 
the  party  entitled  thereto,  and  the  banker  dies  suddenly  before  it  is  trans- 
mitted,  and  it  is  mingled  with  his  moneys,  his  administrator  must  pay  the 
same  over  to  the  owner:  First  Nat.  Bank  v.  Hummel^  14  Col.  259;  20  Am.  St. 
Hep.  257,  and  note;  and  the  same  proposition  is  true  in  the  case  of  the  as* 
signee  of  an  insolvent  corporationt  Davenport  etc  Co,  t.  Lamp,  80  Iowa, 
722;  20  Am.  St.  Rep.  442. 
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Mastbr  and  Servant — Negligence  — Defective  Machinery  —  Assump- 
tion OF  Risks.  —  Where  a  servant,  having  the  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from  doing  so  in  consequence 
of  assurances  made  that  the  danger  shall  be  removed,  the  duty  to  re- 
move it  is  manifest  and  imperative,  and  the  master  is  not  in  the  exer- 
cise of  ordinary  care,  but  is  liable  for  his  negligence,  unless  he  makes 
his  assurances  good.  When  such  assurances  are  made,  the  servant,  by 
continuing  m  the  einploynieiit,  does  not  assume  its  risks. 

Com 'MP'  Tdnv  Nkgiigknce  —  Wiik.v  Question-  for  Jthy. — In  a  case  in- 
volvintr  a  question  of  coiitrilmtory  ne<;ligence,  where  two  reasonable 
and  ilifferent  views  may  lie  taken,  ami  men  of  equal  candor  may  differ 
as  to  the  liability,  the  question  siiould  be  submittt^d  to  the  jury. 
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B.  J.  Brown  and  H.  0.  Fairchild,  for  the  appellant. 
Sawyer  and  Waite,  for  the  respondent. 

McGrath,  J.  This  was  case  for  negligence.  The  court 
below  took  the  case  from  the  jury  on  the  ground  that  plain- 
tiflF  was  guilty  of  contributory  negligence,  and  plaintiff  ap- 
peals. 

Roux  was  employed  in  defendant's  saw-mill,  upon  the 
band-saw.  It  was  his  duty  to  take  the  cants  from  the  saw, 
and  guide  them  over  the  rollers,  which  took  them  to  the 
gang-saw.  The  logs  were  brought  to  the  saw  from  the  north 
end  of  the  mill,  and  upon  a  carriage-way,  which  extended 
about  thirty  feet  to  the  south  from  the  saw.  Immediately 
east  of  this  carriage-way,  and  running  parallel  therewith, 
was  a  system  of  rollers,  upon  which  the  cants  fell  as  they 
were  cut  from  the  logs.  The  first  two  rollers  were  dead,  and 
stood  three  feet  and  six  feet,  respectively,  to  the  south  of  the 
saw,  and  then  came  an  open  space  of  four  feet,  and  then  a 
system  of  five  live  rollers,  forming  a  kind  of  table  through 
which  the  rollers  projected.  The  power  was  communicated 
to  these  rollers,  on  the  easterly  ends  thereof,  by  means  of 
bevel-gear  wheels  running  into  each  other  on  the  horizontal 
shaft  alongside  of  the  table,  several  inches  below  the  top 
of  the  rollers.  This  shaft  was  operated  by  an  upright  shaft, 
coming  through  the  floor  from  below,  on  the  top  of  which 
was  a  bevel-gear  wheel,  which  worked  into  a  similar  one 
keyed  to  the  horizontal  shaft.  The  head  sawyer's  place  was 
near  the  second  dead  roller,  south  of  the  saw,  and  plaintiff's 
usual  place  was  in  and  upon  a  space  between  the  second 
dead  roller  and  the  first  live  roller,  and  his  duty  was  to 
bring  the  board  or  cant  down  upon  the  rollers,  and  guide  it 
upon  its  journey  to  the  wheel-skids,  which  carried  it  to  the 
edger  or  gang-saw.  These  wheel-skids  were  on  the  easterly 
side  of  the  rollers.  The  carriage  which  brought  the  logs  to 
the  saw  passed  back  and  forth  with  each  cut  in  front  of 
■plaintiflF,  and  to  the  west  of  the  rollers.  East  of  the  rollers 
was  an  open  space,  about  four  feet  wide,  at  the  point  where 
the  accident  occurred.  When  the  board  or  cant  struck  the 
rollers  it  would  be  between  i)laiiitifif  and  the  carriage-way. 

Tip  to  the  day  before  the  accident  the  gearing  referred 
to  liad  been  covered  by  boiirds  adjusted  upon  hinges  and 
brackets.  This  covering  had  l)eeii  split  up  and  destroyed 
by  the  action  of  tlie  boards  in  falling  upon  it  and  in  being 
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carried  along  its  surface,  leaving  the  gearing  exposed;  and 
on  the  day  before  the  accident  plaintiff  called  the  attention  of 
the  mill  superintendent  to  this  condition  of  the  gearing,  and 
the  latter  promised  to  attend  to  it  that  night.  But  when 
plaintiff  went  to  the  nuill  the  next  morning  nothing  had  been 
done,  and  he  again  called  the  superintendent's  attention  to 
the  exposed  and  dangerous  condition  of  the  gearing,  and  the 
superintendent  stated  that  he  had  not  had  time,  but  that  he 
would  fix  it  at  noon;  directing  plaintifT  to  go  to  work,  but  to 
take  care  of  himself  till  noon,  and  that  it  would  then  be 
^xed.  At  about  ten  o'clock  of  the  same  day  plaintiflf  had 
his  leg  crushed  by  having  his  clothing  caught,  and  his  leg 
drawn  into  the  bevel-gear  wheels,  at  the  junction  of  the  up- 
right shaft  with  the  horizontal  shaft.  These  wheels  moved 
towards  each  other,  while  the  other  wheels  on  the  horizontal 
shaft  at  the  rollers  move  from  each  other.  When  injured, 
plaintiff  was  engaged  in  righting  a  cant,  which  was  two  inches 
thick,  somewhere  from  twelve  to  twenty-four  inches  in  width, 
and  about  twenty-four  feet  long,  the  southerly  end  of  which 
had  gotten  oflF  the  rollers  and  into  the  carriage-way,  and 
plaintifif  was  endeavoring  from  the  east  side  of  the  rollers  to 
get  the  plank  back  upon  the  rollers.  It  appeared  from  the 
testimony  that  plaintiff  was  required  to  work  rapidly;  that 
nothing  could  be  done  at  the  band-saw  till  this  plank  was 
out  of  the  way;  that  in  the  mean  time  three  or  four  men  were 
standing  idle;  and  that  the  work  at  the  gang-saw  depended 
upon  the  progress  of  the  work  at  the  band-saw;  and  that  it 
was  not  unusual  for  cants  to  require  adjustment  upon  the 
rollers. 

It  is  urged  that  plaintiff's  knowledge  of  the  exposed  and 
-dr.ngerous  condition  of  this  gearing  was  equal  to  that  of  his 
employers,  and  by  continuing  his  work  he  assumed  the  risk. 
This  rule  of  law  is  not  applicable  to  the  circumstances  of 
the  present  case.  The  risk  to  which  plaintiff  was  exposed 
on  the  day  of  the  injury  was  not  one  ordinarily  incident  to 
his  employment.  The  danger  was  not  one  existing  tit  the 
"time  of  his  engagement.  It  was  a  temporary  peril.  It  did 
not  arise  until  the  day  before  the  injury.  In  view  of  the 
<langer,  this  very  machinery  had  been  covered  up.  Plaintiff, 
acting  as  a  prudent  man  sliould,  had,  on  the  evening  before, 
and  again  on  the  very  morning  of  tlie  accident,  notified  de- 
fendant of  the  fact  that  the  gearing  was  exposed,  and  de- 
fendant had,  in  recognition  of  the  chni^er  and  of  ])laintiff'8 
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exposure  thereto,  promised  to  replace  the  covering,  and  in- 
structed the  plaintiff  to  continue  his  work  until  noon,  when  it 
should  be  done.  There  was  no  voluntary  assumption  of  the 
risk  on  the  part  of  the  plaintiff.  He  proceeded  under  pro- 
test. It  was  defendant's  bounden  duty,  when  notified,  to 
recover  this  gearing.  It  was  postponed  to  suit  defendant's 
convenience,  and  not  that  of  the  plaintiff. 

As  was  said  in  Greene  v.  Minneapolis  etc.  R^y  Co.,  31  Minn. 
248,  47  Am.  Rep.  785,  "if  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  defective  machinery, 
we  fail  to  see  what  right  he  has  in  law  or  natural  justice  to 
insist  that  it  shall  be  done  at  the  risk  of  the  servant,  and 
not  his  own,  when,  notwithstanding  the  servant's  objection  to 
the  condition  of  the  machinery,  he  has  requested  or  induced 
him  to  continue  its  use  under  a  promise  thereafter  to  re- 
pair it." 

Mr.  Cooley,  in  his  work  on  torts  (pp.  555,  559),  says:  "It 
has  been  often  —  and  very  justly  —  remarked  that  a  man 
may  decline  any  exceptionally  dangerous  employment,  but  if 
he  voluntarily  engages  in  it,  he  should  not  complain  because 
it  is  dangerous.  Nevertheless,  where  one  has  entered  upon 
the  employment  and  assumed  the  incidental  risks,  it  is  not 
reasonable  to  hold  that  other  risks,  which  he  is  directed  by 
the  master  to  assume,  are  to  be  left  to  rest  upon  his  shoul- 
ders merely  because  he  did  not  take  upon  himself  the  respon- 
sibility of  throwing  up  the  employment,  instead  of  obeying 
the  order.  Many  considerations  njight  reasonably  induce  the 
servant  to  hesitate  under  such  circumstances.  In  many  cases 
the  consequences  might  be  very  serious  should  he  refuse  to 
obey  a  lawful  command  of  the  master;  and  any  command 
may  not  be  clearly  and  manifestly  unlawful  which  directs 
the  doing  of  nothing  beyond  the  general  scope  of  the  busi- 
ness. The  servant  who  refuses  to  obey  must  consequently 
expect  to  take  upon  himself  the  burden  of  showing  a  sufficient 
cause  for  the  refusal.  However  clear  the  case  might  be  to 
him,  it  might  not  be  easy  to  make  a  showing  satisfactory  to 
third  parties,  who  would  naturally  assume  that  the  order  was 
given  in  good  faith,  and  that  the  master  understood  better 
than  another  the  risks  to  be  encountered  in  his  business. 
The  servant  also,  it  may  reasonably  be  assumed,  would  to 
some  extent  have  his  fears  allayed  by  the  commands  of  a 
master,  whose  duty  it  would  be  not  to  send  him  into  danger, 
and  who  might  therefore  be  supposed  to  know  when  he  gave 
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the  command  that  the  dangers  were  not  such  or  so  great 
as  the  servant  had  appreliended.  It  is  also  negligence  for 
which  the  master  may  be  held  responsible,  if,  knowing  of  any 
peril  which  is  known  to  the  servant  also,  he  fails  to  remove 
it  in  accordance  with  assurances  made  by  him  to  the  servant 
that  he  will  do  so.  This  case  may  also  be  planted  on  con- 
tract, but  it  is  by  no  means  essential  to  do  so.  If  the  servant, 
having  a  right  to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  assurances  that  the 
danger  shall  be  removed,  the  duty  to  remove  the  danger  is 
manifest  and  imperative,  and  the  master  is  not  in  the  exer- 
cise of  ordinary  care  unless  or  until  he  makes  his  assurances 
good.  Moreover,  the  assurances  remove  all  ground  for  the 
argument  that  the  servant,  by  continuing  the  employment, 
engages  to  assume  its  risks.  So  far  as  the  particular  peril  is 
concerned,  the  implication  of  law  is  rebutted  by  the  giving 
and  accepting  of  the  assurance;  for  nothing  is  plainer  or  more 
reasonable  than  that  parties  may,  and  should  where  practic- 
able, come  to  an  understanding  between  themselves  regarding 
matters  of  this  nature." 

Mr.  Deering  on  Negligence,  sec.  196,  says:  "Where  injury 
results,  not  from  anything  that  is  incident  to  the  employ- 
ment, but  from  a  temporary  peril,  to  which  he  is  exposed  by 
the  negligent  positive  acts  of  the  employer,  he  can  recover." 

Shearman  and  Redfield  on  Negligence,  sec.  209,  say  the 
servant  cannot  avoid  responsibility  "if  he  continues  in  his 
work  for  any  considerable  time,  knowing  these  facts,  without 
being  induced  by  his  master  to  believe  that  a  change  will  be 
made,  and  without  making  any  complaint  of  such  defects,  or 
calling  the  attention  of  his  master  to  them." 

The  doctrine  laid  down  by  these  authors  is  supported  by  a 
long  line  of  well-considered  cases.  In  Greene  v.  Minneapolis 
etc.  R'y  Co.,  13  Minn.  248,  47  Am.  Rep.  785,  plaintiff  was  in 
the  service  of  defendant  as  locomotive-engineer  on  a  train 
itinning  between  Minneapolis  and  Albert  Lea.  On  reaching 
the  former  place  in  the  morning  with  his  train,  upon  examin- 
ing his  engine  he  discovered  that  the  chafing-irons  between 
the  engine  and  tender  were  partly  broken  off.  He  imme- 
diately reported  the  fact,  on  the  repair-book,  to  the  foreman 
of  the  round-liouse,  whose  duty  it  was  to  have  the  repairs 
mnde,  and  to  direct  what  engine  sliould  go  out.  On  return- 
ing in  the  evening  to  go  out  with  liis  train,  he  found  the  engine 
out.  but  not  repaired.     On  inquiring  of  the  foreman  why  the 
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repairs  had  not  been  made,  the  reply,  in  substance,  was,  that 
he  had  not  had  time.  On  plaintiff's  suggesting  that  he  did 
not  like  to  take  out  this  engine,  —  that  it  was  not  safe,  —  the 
foreman  replied  that  he  was  short  of  engines  to  do  the  work 
of  the  road,  and  had  no  other  to  send  out,  and  added:  "Pro- 
ceed with  that,  and  you  can  get  it  fixed  at  Albert  Lea,  if  you 
have  time;  if  not,  I  will  remedy  it  when  you  get  back."  The 
plaintiff  did  so,  and  on  the  way  collided  with  another  train 
(for  which  he  does  not  appear  to  be  responsible),  and  in  at- 
tempting to  escape  was  caught  between  the  engine  and  ten- 
der, the  defects  in  the  chafing-irons  causing  the  engine  to 
override  the  tender,  and  close  up  the  gang-way  through  which 
he  was  attempting  to  escape. 

In  Manufacturing  Co.  v.  Morrissey,  40  Ohio  St.  148,  48  Am. 
Rep.  669,  plaintiflF  was  working  upon  a  jointornvhich  was  out 
of  repair. 

In  Clarice  v.  Holmes,  7  Hurl.  &  N.  937,  plaintiflf  was  em- 
ployed to  oil  dangerous  machinery.  When  he  entered  upon 
the  service  certain  of  the  machinery  was  fenced,  but  the 
fencing  became  broken  by  accident. 

In  Hough  v.  Texas  etc.  R'y  Co.,  100  U.  S.  213,  there  was  a 
defect  in  the  locomotive  which  the  deceased  had  in  charge. 
"  There  can  be  no  doubt,"  say  the  court,  "  that  where  a  mas- 
ter has  expressly  promised  to  repair  a  defect,  the  servant  can 
recover  for  an  injury  caused  thereby,  within  such  a  period 
of  time  after  the  promise  as  it  would  be  reasonable  to  allow 
for  its  performance,  and,  as  we  think,  for  an  injury  suffered 
within  any  period  which  would  not  preclude  all  reasonable 
expectation  that  the  promise  might  be  kept." 

In  East  Tennessee  etc.  R.  R.  Co.  v.  Duffield,  12  Lea,  63,  47 
Am.  Rep.  319,  plaintiff  was  supplied  with  a  defective  ham- 
mer to  drive  railroad  spikes.  He  testified:  "Of  course,  I 
was  obliged  to  see  that  the  hammer  was  broken.  Any  man 
who  was  n't  blind  could  have  seen  the  condition  of  the  ham- 
mer. I  knew  when  I  saw  it  that  it  would  n't  do  to  drive 
spikes  with,  and  that  is  why  I  spoke  to  the  section-boss  about 
it." 

In  Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep. 
425,  a  locomotive  foot-board  was  defective,  from  which  de- 
ceased fell  while  oiling  the  engine. 

In  Parody  v.  Chicago  etc.  R^y  Co.,  15  Fed.  Rep.  205,  the  in- 
jury was  occasioned  by  a  defective  draw-bar. 

In  Laniug  v.  ^ew  York   Cent.  R.  R.  Co.,  49  N.  Y.  521,  10 
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Am.  Rep.  417,  the  court  say:  "Where  the  servant  has  full 
and  equal  knowledge  with  the  master  that  the  machinery  or 
materials  employed  are  defective,  or  that  the  fellow-servant 
is  incompetent,  and  he  remains  in  the  service,  this  may  con- 
stitute contributory  negligence;  but  if  it  appears  that  the 
master  has  promised  to  amend  the  defect,  or  other  like  in- 
ducement to  remain  has  been  held  out  to  the  servant,  the 
mere  fact  of  his  continuing  in  the  employment  does  not,  of 
itself,  as  matter  of  law,  exonerate  the  master  from  liability, 
but  the  question  of  contributory  negligence  is  one  of  fact  for 
the  jury." 

See  also  Pieart  v.  Chicago  etc.  R^y  Co.  (Iowa,  1891),  47  N. 
W.  Rep.  1017;  Kane  v.  Northern  Cent.  Ry  Co.,  128  U.  S.  91; 
District  of  Columbia  v.  McElligott,  117  U.  S.  621,  631;  0.,  H.^ 
&  S.  A.  R.  R.  Co.  v.  Drew,  59  Tex.  13;  46  Am.  Rep.  261;  Pat- 
terson v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  389;  18  Am.  Rep. 
412;  Mehan  v.  Syracuse  etc.  R.  R.  Co.,  73  N.  Y.  585;  Booth  v. 
Boston  etc.  R.  R.  Co.,  73  N.  Y.  38;  29  Am.  Rep.  97;  Coombs  v. 
New  Bedford  Cordage  Co.,  102  Mass.  572,  578;  3  Am.  Rep. 
506;  Greenleaf  y.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  52. 

This  principle  has  been  recognized  and  approved  by  this 
court.  In  Chicago  and  Northwestern  R^y  Co.  v.  Bayfield,  37 
Mich.  205,  the  servant  was  justified  in  obeying  the  orders 
of  his  superior.  Chief  Justice  Cooley  (p.  212)  says:  "The 
risk  was  not  fairly  upon  the  servant's  shoulders";  and  again: 
*'  We  agree  with  the  supreme  court  of  Pennsylvania,  that 
where  a  servant,  in  obedience  to  the  orders  of  his  superior, 
incurs  the  risk  of  machinery  which,  though  dangerous,  is  not 
so  much  so  as  to  threaten  immediate  injury,  or  where  it  is 
reasonably  probable  that  it  may  be  safely  used  by  extraordi- 
nary caution  or  skill,  the  case  is  not  to  be  regarded  as  one  of 
concurring  negligence";  citing  Patterson  v.  Pittsburg  etc.  R.  R. 
Co.,  76  Pa.  St.  389,  394;  18  Am.  Rep.  412. 

In  Swoboda  v.  Ward,  40  Mich.  420,  423,  the  court,  after  lay- 
ing down  other  general  rules,  say:  "If,  however,  the  servant, 
with  full  knowledge  of  the  facts,  and  understanding  the  in- 
creased risk  occasioned  thereby,  in  the  absence  of  any  prom- 
ise by  the  master  to  remedy  the  same,  consents  to  and  remains 
in  the  master's  employ,  then  he  voluntarily  incurs  such 
increased  risk."  See  also  Lyttle  v.  Chicago  etc.  R^y  Co.,  84 
Mich.  289. 

Jones  V.  Lake  Shore  etc.  R^y  Co.,  49  Mich.  573,  recognizes  the 
right  of  the  servant  to  show  that  he  did  not  consent  or  agree  to 
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the  change  or  performance  of  extra  duties,  and  that  he  did 
not  freely  and  voluntarily  enter  upon  a  discharge  of  new 
duties  imposed.  The  new  duties  in  that  case  involved  extra 
hazard. 

It  is  insisted,  however,  that  the  dangerous  condition  and 
character  of  this  machinery  was  known  to  plaintiff,  and  that 
he  was  guilty  of  concurring  negligence  in  approaching  it;  that 
he  did  not  exercise  ordinary  cure,  and  might  have  gone  around 
on  the  other  side  of  the  rollers,  and  thus  have  avoided  the 
danger.  Knowledge  of  the  existence  of  a  defect  or  danger, 
while  it  is  evidence  of  contributory  negligence,  is  not  con- 
clusive. In  the  cases  already  referred  to,  the  existence  of  the 
danger  was  known  to  plaintiff,  and  in  all  of  them  it  is  held 
that  the  question  of  plaintiff's  contributory  negligence  is  for 
the  jury.  In  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass. 
572,  578,  3  Am.  Rep.  506,  it  is  said:  "Inattention,  which  has 
led  to  a  collision  or  a  fall,  if  duly  accounted  for,  or  if  excused 
or  occasioned  by  the  nature  of  the  employment,  is  no  hin- 
drance to  a  recovery  when  the  injury  is  legally  imputable  to  a 
defect,  without  which  the  fall  would  not  have  occurred,  or  the 

collision  would   have  been   harmless Thus  attention 

might  be  prevented  by  the  darkness  of  night,  or  by  the  duty 
to  couple  cars  at  a  particular  moment,  or,  as  is  contended  in 

this  case,  to  separate  hemp Knowledge  is  only  one 

piece  of  evidence  bearing  on  the  question  of  negligence;  and 
how  much  it  should  bear  depends  on  all  the  circumstances, 
and  is  for  the  consideration  of  the  jury." 

In  Byerly  v.  Anamosay  79  Iowa,  204,  it  was  held  that  the 
question  of  plaintiff's  contributory  negligence  in  driving  a 
horse  along  a  street  with  knowledge  of  condition's  rendering 
it  dangerous  was  for  the  jury,  as  such  act  was  not  per  se  neg- 
ligence. 

In  Harris  v.  Clinton  Tp.,  64  Mich.  447,453,  8  Am.  St.  Rep. 
842,  the  court  say:  "It  is  not  a  universal  rule  that  the  de- 
fendant is  excused  from  liability  merely  because  the  plaintiff, 
knowing  of  the  danger  caused  by  defendant's  negligence,  vol- 
untarily incurs  that  danger.  If  the  defendant  has  so  acted 
as  to  induce  the  plaintiff,  acting  with  reasonable  prudence,  to 
incur  the  danger,  or  if  plaintiff,  by  defendant's  negligence,  is 
placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily 
incurs  another  danger,  the  defendant  is  liable,  although  the 
plaintiff  may  not,  in  the  emergency,  have  pursued  the  course 
which  ordinary  prudence  would  have  dictated." 
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In  Kane  v.  Northern  Cent.  R'y  Co.,  128  U.  S.  91,  the  court 
say:  "In  determining  whether  an  employee  has  recklessly 
exposed  himself  to  peril,  or  failed  to  exercise  the  care  for  his 
personal  safety  that  might  reasonably  be  expected,  regard 
must  always  be  had  to  the  exigencies  of  his  position, — indeed, 
to  all  the  circumstances  of  the  particular  occasion." 

In  Oreenleaf  v.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  52,  the  court 
say:  "  If  the  service  to  be  performed  by  Macy  [the  deceased] 
was  of  a  character  to  require  that  his  exclusive  attention 
should  be  fixed  upon  it,  and  that  lie  should  act  with  rapidity 
and  promptness,  it  could  hardly  be  expected  that  he  should 
always  bear  in  mind  the  existence  of  the  defect,  or  be  pre- 
pared at  all  times  to  avoid  it." 

In  Snow  V.  Housatonic  R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec. 
720,  the  superstructure  or  road-bed  between  the  tracks  of  the 
defendant's  road  where  it  crossed  the  highway,  at  a  point 
where  the  trains  were  made  up,  was  defective.  It  was  neces- 
sary for  the  person  whose  duty  it  was  to  unshackle  the  cars 
or  to  fasten  them  together  to  pass  and  repass  over  the  space 
covered  with  plank  between  the  tracks  frequently,  and  with 
rapidity,  and  with  his  attention  in  great  degree  diverted  from 
the  surface  over  which  he  passed,  and  directed  to  the  special 
duty  or  service  of  separating  and  uniting  the  cars,  in  order  to 
prepare  the  trains  for  transit.  While  engaged  in  that  service 
in  the  usual  and  ordinary  mode,  plaintiff  was  thrown  down 
by  reason  of  the  defect  in  the  road.  The  court  say:  "As  the 
plaintiff  was  in  the  discharge  of  his  duty  in  placing  himself 
in  a  perilous  position,  —  a  duty  the  performance  of  which 
was  known  to  and  sanctioned  by  the  defendants,  —  the  fact 
that  he  was  in  such  position  has  no  tendency  to  prove  that 
he  was  negligent  or  careless.  The  question  of  due  care  in 
such  case  depends  on  the  manner  in  which  the  plaintiflF  per- 
formed the  duty  incumbent  on  him;  whether  he  acted  with 
due  skill  and  caution,  and  conducted  himself  in  the  usual 
and  ordinary  way  in  which  similar  acts  are  done  by  persons 
engaged  in  like'employnient,  and  on  other  considerations  of 
a  like  character,  which  do  not  fall  within  the  range  of  ordi- 
nary observation  and  experience.  The  question  of  negligence 
was  therefore  a  proper  suVyect  of  evidence,  and  should  have 
been  submitted,  with  proper  instructions,  to  the  jury  for  their 
determination.  Nor  do  we  think  that  it  was  any  the  less  a 
question  of  fact  to  be  decided  by  the  jury  because  it  aj^peared 
that  t!ie  plaintiff  had  previous  knowledge  of  the  defect  in  the 


May,  1891.]    Roux  v.  Blodgett  and  Davis  Lumber  Co.     Ill 

road  which  caused  the  accident:  Reed  v.  Northfield^  13  Pick. 
98;  26  Am.  Dec.  662;  Smith  v.  Lowell,  6  Allen,  40.  This  cer- 
tainly was  a  circumstance  to  be  taken  into  consideration,  but 
by  no  means  a  decisive  one.  If  the  service  to  be  performed 
by  the  plaintiff  was  of  a  character  to  require  that  his  exclu- 
sive attention  should  be  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  promptness,  it  could  hardly  be  expected 
that  he  should  always  bear  in  mind  the  existence  of  the  de- 
fect, or  be  prepared  at  all  times  to  avoid  it." 

In  Malloy  v.  Walker  Tp.,  77  Mich.  448,  the  court  say:  "  If  it 
was  the  negligence  of  the  defendant  in  not  repairing  the  high- 
way which  placed  the  deceased  and  those  under  his  charge 
in  a  perilous  position,  no  negligence  could  be  imputed  to  the 
deceased  if,  acting  upon  that  occasion,  as  it  appeared  to  him 
to  be,  for  the  safety  of  himself  and  party  in  his  charge,  he 
did  not  take  the  precaution  which,  upon  consideration,  a  more 
prudent  man  might  have  taken.  At  least,  it  was  a  question 
for  the  jury,  and  fairly  submitted." 

Nothing  short  of  gross  negligence  on  the  part  of  the  injur- 
ing party  can  relieve  the  injured  party  from  the  exercise  of 
care.  The  promise  made  by  defendant  in  this  case  did  not 
absolve  plaintiff  from  the  exercise  of  reasonable  care  while 
about  this  dangerous  machinery;  but  what  shall  constitute 
such  care  in  a  given  case  must  necessarily  depend  upon  all 
the  facts  and  circumstances  of  that  case.  He  is  held  to  that 
degree  of  care  which  every  prudent  man  is  expected  to  em- 
ploy under  similar  circumstances  in  carrying  on  the  same 
kind  of  business.  Here  the  gearing  had  been  covered,  be- 
cause it  was  dangerous  in  its  exposed  condition,  and  because 
the  employees  of  the  mill,  and  this  very  plaintiff,  were  likely 
to  come  into  contact  with  it.  Plaintiff  remonstrated,  but  he 
was  directed  to  continue  work  which  involved  the  probability 
of  this  contact.  This  is  but  a  necessary  inference  from  the 
plaintiff's  complaint  and  the  superintendent's  reply.  The 
performance  of  plaintiff's  duties  required  him  to  go  into  the 
vicinity  of  this  machinery.  His  work  afforded  very  little  op- 
portunity for  deliberation.  It  was  necessary  that  he  should 
act  promptly.  Hesitation  was  not  expected  of  him,  and  the 
degree  of  care  required  of  him  with  respect  to  his  own  per- 
sonal safety  must  be  measured  to  some  extent  by  the  exac- 
tions of  his  employment,  by  its  demands  upon  his  attention, 
and  by  his  devotion  to  its  duties.     His  diligence  and  zeal  in 
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his  master's  service  should  count  in  his  favor,  and  not  against 
hitn,  in  determining  this  question. 

In  Harris  v.  Clinton  Tp.,  64  Mich.  447,  453,  8  Am.  Si  Rep. 
842,  the  court  say:  "Upon  this  issue  there  are  two  reason- 
able but  different  views  which  might  be  taken,  and  therefore 
the  question  should  have  been  submitted  to  the  jury.  The 
fact  that  Sopher  knew  the  location  of  the  highway;  that  it 
was  crooked;  that  there  were  no  guides  or  barriers;  that  it 
was  overflowed,  and  the  water  had  raised  since  he  last  passed 
over  it;  and  knew  that  some  hazard  was  incurred  in  attempt- 
ing to  pass  over  it, —  did  not  conclusively  show  that  it  was 
negligence  in  him  to  make  the  attempt.  Of  course,  the  in- 
creased hazard  from  the  rising  of  the  water  called  upon  Sopher 
to  exercise  increased  caution,  and  may  have  been  a  circum- 
stance which,  in  the  opinion  of  some  persons,  should  have 
determined  him  not  to  make  the  attempt  at  all;  but  whether 
it  was  or  not,  in  connection  with  the  other  facts,  should  have 
been  left  with  the  jury  to  determine." 

"  Where  there  is  a  chance,  upon  the  facts  shown,  for  ordi- 
nary candid  and  intelligent  men  to  arrive  at  different  con- 
clusions, the  question  of  contributory  negligence  is  to  be 
determined  by  the  jury":  Adams  v.  Iron  Cliffs  Co.,  78  Mich. 
271;  18  Am.  St.  Rep.  441;  Luke  v.  Wheat  Mining  Co.,  71  Mich. 
364;  Teipel  v.  Hilsendegen,  44  Mich.  461. 

This  is  one  of  those  cases  where  two  reasonable  and  differ- 
ent views  might  be  taken,  and  two  men  of  equal  candor  might 
differ.  In  my  judgment,  the  court  below  erred  in  taking  the 
case  from  the  jury,  and  in  ruling  that  as  a  matter  of  law  the 
plaintiff  was  guilty  of  contributory  negligence. 

The  judgment  will  be  reversed,  and  a  new  trial  had,  with 
costs  of  this  court  to  plaintiff. 


Master  and  Servant  —  Servant  Remaining  in  Employment,  Danobb* 
ous  IN  Character,  after  Promise  of  Master  to  Repair  Dekeotive  Ma- 
CHlNERY.  —  The  general  rule  is,  that  where  a  servant  acceptsan  employment 
with  fall  knowledge  of  its  risks,  and  continues  therein  after  having  bad  hi« 
attention  called  to  the  source  of  the  accident  by  which  he  is  afterwards  in- 
jured, no  recovery  can  be  had  against  the  master  for  such  injury:  TUuji  v. 
Brodfotd  etc.  R.  R.  Co.,  136  Pa.  St.  618;  20  Am.  St.  Rep.  944,  and  note;  but 
this  rale  does  not  apply  where  the  servant  continues  in  the  master's  Mrvice 
after  a  promise  by  the  latter  to  repair  defects  within  a  reasonable  time, 
which  time  has  not  expired:  Sttphetuion  v.  Duncan,  73  Wis.  404;  9  Am.  St, 
R.p.  806,  and  note;  Gulf  etc.  N'y  Co.  v.  Donnelly,  70  Tex.  371;  8  Am.  St 
Rep.  608,  and  note.  Compare  Richmond  etc.  Ry  Co.  v.  Norment,  84  Va.  167; 
10  Am.  St.   Rep.  827,  and  note;  Missouri  P.  R'y  Co.  v.  WilUanu,  76  Tex.  4» 
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16  Am.  St.  Rop.  867;  Lyttle  v.  Chicago  etc.  R  S.  Co.,  84  Mich.  289;  Sogers  r. 
Leyden,  127  Ind.  60. 

Nbolioknob,  wrkk  Qubstion  roR  Jobt.  —  When  the  facts  are  nadis* 
pitted,  and  tw*  reasonable  persons  might  draw  inferences  from  them  so  dif< 
ferent  that  according  to  the  conclusion  reached  by  one  there  would  be 
negligence^  while  that  deduced  by  another  would  show  exercise  of  ordinary 
care,  the  iasae  should  be  sabmitted  to  the  jury:  Dearu  r.  WUmingtOH  etc 
A  iZ.  CW.  107  M.  a  686}  22  Am.  St.  Bep.  902.  and  note. 


TbRBX   V,    EiNBDBB. 

[86  MiCHiOAN,  34.] 

Watsss  — Rmst  to  Drain  Survaok  Water. —A  land-owner  baa  no 
right,  under  any  olroamBtances,  to  reclaim  hia  land  by  digging  an  arti- 
ficial  ditch  and  carrying  the  surface  water  thereon  at  once  upon  the 
land  of  an  adjoining  owner,  rendering  it  wet  and  uutillable,  nor  can 
such  right  be  upheld  on  the  ground  that  its  exercise  it  an  act  of  good 
husbandry. 

Oeer  and  Williams,  for  the  appellant. 

W.  W.  Stickney,  for  the  respondent. 

Morse,  J.  The  plaintiff  owns  the  east  half  of  the  south- 
west quarter  of  section  22,  township  8  north,  of  range  12  east, 
in  Lapeer  County.  The  defendant  owns  the  west  half  of  th« 
same  quarter,  same  section,  township,  and  range.  It  was 
claimed  by  plaintiff  that  the  water  from  the  lowlands  of  de- 
fendant—  a  marsh  or  swamp —  was  diverted  from  its  natural 
flow,  and  carried  upon  the  lands  of  plaintiff,  to  his  damage, 
by  means  of  a  ditch  dug  upon  defendant's  premises.  The 
action  was  commenced  in  justice's  court,  where  plaintiff  had 
judgment.  Upon  appeal  to  the  circuit  court,  verdict  and 
judgment  passed  for  the  defendant.  The  plaintiff  brings 
error. 

The  testimony  showed  that  the  swamp  on  defendant's  land 
was  a  part  or  neck  of  a  large  swamp,  which  contained  over 
three  hundred  acres.  The  natural  outlet  of  this  swamp  was 
into  Little  Brook,  and  from  thence  into  Mill  Creek,  away  from 
plaintiff's  land.  The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  although  the  neck  of  the  swamp  upon 
defendant's  land  came  within  about  twenty  rods  of  his  prem- 
ises, there  was  a  ridge  between  such  premises  and  the  swamp, 
which,  in  the  absence  of  the  ditch,  prevented  any  water  from 
the  swamp  overflowing,  even  in  times  of  high  water,  upon 
plaintiff's  land.     After  passing  this  ridge,  the  land  of  defend* 

AM.  St.  Rep..  Vol.  XXI v.  -8 
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ant  sloped  towards  plaintiff's  land,  which,  adjoining  defend- 
ant's premises,  was  lower  than  the  land  of  defendant.  It  was 
conclusively  shown  that  there  was  never  any  natural  water- 
course with  defined  banks  running  from  the  swamp  to  plain- 
tiff's land,  and  that  when  the  ditch  was  first  cut  through  this 
ridge,  the  defendant  had  trouble  with  the  grantors  of  plaintiff, 
who  claimed  that  the  ditch  damaged  them.  The  ditch  was 
cut  through  this  ridge  by  the  defendant,  but  did  not  extend 
upon  plaintiff's  prenuses,  but  stopped  within  a  few  rods  of  his 
line. 

It  was  admitted  by  defendant  that  when  plaintiff  bought 
the  premises  he  complained  of  the  ditch,  and  it  was  agreed  by 
them  that  the  county  surveyor  should  be  employed  to  find  out 
in  which  direction  the  water  would  naturally  go,  and  defend- 
ant promised,  if  the  surveyor  found  that  the  water  naturally, 
by  the  levels  taken,  would  run  away  from  plaintiff's  land,  that 
he  would  fill  up  the  ditch.  The  surveyor  so  found,  and  the 
defendant  filled  up  the  ditch.  But  he  afterwards  opened  it 
again  by  plowing  a  furrow  around  the  edge  of  the  swamp,  and 
then  running  a  dead  furrow  at  the  edge  of  the  swamp  towards 
plaintiff's  land.  This  furrow  was  deepened  and  widened  by 
the  action  of  the  water,  until  it  became  a  ditch,  which  it  is 
admitted  carried  the  water  from  the  swamp  upon  the  plain- 
tiff's land  so  quickly  that  it  did  not  soak  or  percolate  into  the 
soil  of  the  lowland  of  the  defendant  near  the  swamp,  and  by 
such  ditch  some  acres  of  defendant's  land  were  rendered  till- 
able. There  was  no  contradiction  of  the  testimony  of  plaintiff 
that  crops  upon  his  land  were  damaged  and  partially  destroyed 
by  water  flowing  through  this  ditch  from  the  swamp. 

The  defendant  introduced  testimony  tending  to  show  that, 
in  a  state  of  nature,  the  water  from  the  neck  of  this  swamp 
flowed  upon  plaintiff's  land,  especially  in  seasons  of  high 
water;  that  the  defendant  built  a  dam  at  the  lowest  place  in 
the  swamp,  where  this  water  ran  towards  plaintiff's  land, 
which  confined  the  waters  more  closely  to  the  swamp;  that 
the  ditch  did  not  quite  come  up  to  this  dam,  and  that  the 
water  which  ran  into  the  ditch  flowed  around  the  dam,  and 
thus  reached  the  ditch;  and  that  no  more  water  went  upon 
plaintiff's  premises  from  the  swamp,  with  the  dam  and  ditch  in 
existence,  than  flowed  there  before  without  them;  and  some  of 
the  witnesses  testified  that  the  quantity  of  water  reaching  plain- 
tiff's land  was  less  than  it  would  liave  been  had  not  the  dam 
and  ditch  been  constructed.     But  there  was  no  testimony  dis- 
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puting  the  fact  that  this  ditch  collected  the  water,  and  pre- 
cipitated it  upon  plaintiff  in  such  a  manner  that  it  prevented 
a  large  amount  of  it  from  soaking  into  or  spreading  out  over 
defendant's  land,  when  without  the  ditch  the  water  could  not 
reach  plaintiff's  premises,  except  as  it  did  so  by  spreading 
out  and  overflowing  defendant's  land,  and  until  by  such 
spreading  and  overflow  it  reached  the  land  of  plaintiflF.  In 
other  words,  it  is  practically  undisputed  in  the  record  that  the 
digging  of  this  ditch  carried  the  water  from  this  swamp  in  a 
difi'erent  and  unusual  manner  from  which  it  possibly  could 
have  reached  it  naturally,  and  that  the  water  thus  thrown 
upon  it  damaged  his  land,  while  it  reclaimed  some  of  defend- 
ant's. 

The  defendant  testified  that  he  made  the  ditch  in  the  first 
place,  so  that  he  would  be  enabled  to  work  the  rest  of  the 
place,  —  to  cultivate  it. 

"  Until  I  made  the  ditch,  I  could  not  work  it.  The  ditch 
kept  the  water  together,  so  that  I  could  get  a  chance  to  work 

the  rest  of  the  land I  could  n't  work  it  till  I  cut  the 

ditch,  because  it  would  overflow  the  whole  place 

"  Q.  After  that  ditch  was  dug,  would  n't  it  take  the  water 
from  the  overflow  of  the  swamp  at  once  onto  Yerex's  land, 
and  prevent  it  from  overflowing  on  your  land,  and  soaking 
him?    A.  Yes,  sir. 

"Q.  And  that  was  the  object  of  digging  the  ditch,  was  n't 
it,  on  your  part?     A.  Yes;  that  was  the  object  on  my  part." 

Such  being  the  record,  it  was  error  to  permit  the  defendant 
to  show  that  the  digging  of  this  ditch  was  an  act  of  good 
husbandry.  The  defendant,  as  said  in  Gregory  v.  Bvsh,  64 
Mich.  42,  8  Am.  St.  Rep.  797,  could  not,  "  by  artificial  drains 
or  ditches,  collect  the  water  of  stagnant  pools,  sag -holes, 
basins,  or  ponds  upon  his  premises,  and  cast  them  in  a  body 
upon  the  proprietor  below  him,  to  his  injury."  And  he  could 
not  reclaim  his  land  by  transferring  the  overflow  from  his 
land  to  that  of  plaintifl".  "  He  cannot  collect  and  concen- 
trate such  waters,  and  pour  them  through  an  artificial  ditch, 
in  unusual  quantities  upon  his  adjacent  proprietor":  Page 
44.  What  the  defendant  did,  by  his  own  showing,  was  to 
transfer  his  wet  and  untillable  land  to  his  neighbor  by  the 
digging  of  an  artificial  ditch,  and  carrying  the  water  at  once 
upon  plaintiffs  land,  so  that  it  would  not  overflow  or  perco- 
late his  own  soil.  This  he  had  no  right  to  do  under  any  cir- 
cumstances, and  whether  or  not  it  was  good  husbandry  upon 
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his  part  to  do  so  was  entirely  immaterial.  We  are  at  a  loss 
to  understand  how  the  jury,  under  the  evidence  and  charge 
of  the  court,  which  was  mainly  correct,  could  have  found  for 
the  defendant,  unless  they  were  prejudiced  by  the  admission 
of  this  testimony,  which  had  no  business  in  the  case. 

The  court,  we  also  think,  should  have  given  the  plaintifiPs 
second  request,  as  follows:  — 

"2.  From  the  undisputed  evidence  in  this  case,  the  fact 
has  been  established  that  by  means  of  the  dead  furrow  and 
ditch  constructed  by  defendant,  the  water  has  been  prevented 
from  percolating  through  and  settling  in  the  lowlands  of 
defendant  next  to  the  swamp,  and  has  been  caused  to  flow 
through  the  dead  furrow  and  ditch  onto  plaintiflTs  lands  in 
quantities  at  times  greater  than  it  would  have  flowed  on 
plaintifl's  lands  if  there  were  no  ditch  or  dead  furrow,  and 
that  said  plaintiff  was  damaged  thereby,  and  your  verdict, 
therefore,  will  be  for  the  plaintiflF." 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 


Waters  —  Dbainags.  — An  tipper  owner  may  improve  and  drain  his  land 
for  agricultural  purposes,  or  the  like,  and  in  so  doing  may  increase  the  flow 
of  surface  water  in  the  natural  channel  for  it;  but  if  he  divert*  it  from  such 
channel,  and  creates  a  new  course,  by  which  it  is  discharged  upon  the  lower 
proprietor  at  another  place,  he  must  answer  for  the  damages  caused  by  the 
diversion:  Rhoada  v.  DavidheUcr,  133  Pa.  St.  226;  19  Am.  St.  Rep.  630,  and 
note.  One  must  not  collect  surface  water  in  artificial  channels  and  cast  it 
vpon  the  lands  of  an  adjoining  proprietor:  Paddock  v.  Somea,  102  Mo.  22& 
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[86  Michigan,  175.] 

Obimihal  Law. — Breach  of  Peace  is  a  violation  of  publie  order,  a  dis- 
turbance of  the  public  tranquillity,  by  any  act  or  conduct  inciting  to 
violence,  or  tending  to  provoke  or  excite  others  to  break  the  peace. 

Ckiminal  Law  —  Breach  of  Peace.  — To  be  intoxicated  and  yelling  on 
the  public  streets  of  a  village,  in  such  manner  as  to  disturb  its  good  order 
and  tranquillity,  is  an  act  of  open  violence  and  a  breach  of  the  peace, 
which,  if  committed  in  the  presence  of  an  officer,  will  justify  arrest  with- 
out warrant. 

Cbimin'al  Law  —  Breach  of  Peace  —  Arrest  without  Warbant.  —  To 
authorize  arrest  without  warrant  for  a  breach  of  the  peace,  the  offense 
must  be  committed  in  the  presence  of  the  officer,  and  the  arrest  made 
immediate.  An  arrest  for  such  offense  committed  out  of  the  officer's 
sight,  and  made  upon  information  received  from  a  third  person,  is  un- 
authorized. 
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James  J.  Brown,  for  the  appellant. 

A.  A.  Ellis,  attorney-general,  and  P.  N.  Pachard^  prosecuting 
attorney,  for  the  people. 

Champlin,  C.  J.  Main  Street,  in  the  village  of  Naubinway, 
Mackinac  County,  runs  east  and  west.  A  street  runs  north 
from  Main  Street,  upon  which  is  located  the  house  of  one 
Bruce.  Between  nine  and  ten  o'clock  of  the  twenty-eighth 
day  of  December,  1890,  as  the  respondent,  John  Johnson, 
and  one  McAlister  were  walking  along  Main  Street,  Johnson 
"shouted"  or  "whooped"  in  a  loud  voice  twice.  The  shout 
was  heard  by  Frank  Murry,  who  was  marshal  of  the  village, 
and  who  was  at  the  time  standing  upon  the  door-step  of  Mr. 
Bruce's  house.  He  started  towards  Main  Street,  and  pro- 
ceeded down  that  street  until  he  came  to  Johnson  and  McAl- 
ister, and  asked,  "Who  done  that  hollering?"  and  McAlister 
replied  that  it  was  Johnson,  and  he  then  arrested  him  for  it, 
and  attempted  to  take  him  to  the  jail  or  lock-up.  Johnson 
resisted,  and  Murry  used  his  club,  and  sent  for  Deputy-Sheriff 
Lull,  whereupon  they  handcuffed  Johnson,  and  dragged  him 
to  the  jail.  It  is  not  necessary  in  this  action  to  describe  or 
comment  upon  the  conduct  of  Murry  while  taking  his  prisoner 
to  the  jail,  and  after  they  arrived  there. 

The  prosecuting  attorney  filed  an  information  against  John- 
son for  resisting  the  officer,  Frank  Murry,  "  while  in  the  law- 
ful execution  of  the  duties  of  his  office  in  attempting  to  arrest 
him,  the  said  John  Johnson,  for  then  and  there  being  drunk, 
intoxicated,  disorderly,  and  yelling,  and  disturbing  the  public 
peace,  in  the  public  streets  of  the  village  of  Naubinway,  in 
the  presence  of  him,  the  said  Frank  Murry,  he,  the  said  Frank 
Murry,  being  then  and  there  engaged  in  his  lawful  attempts 
to  maintain,  preserve,  and  keep  the  peace,"  etc. 

Upon  trial  Johnson  was  convicted.  There  was  a  conflict 
of  testimony  as  to  what  occurred  at  the  time  of  the  arrest, 
but  in  the  rulings  here  made  we  have  taken  the  testimony  of 
the  people  as  that  upon  which  the  conviction  must  stand,  if  it 
can  be  supported.  By  Murry 's  testimony  he  was  over  150 
feet  away,  and  upon  another  street,  when  he  heard  the  shout. 
There  is  no  testimony  sliowing  that  he  was  in  sight  of  John- 
son and  McAlister,  nor  that  he  knew  who  it  was  who  shouted, 
but  he  based  his  arrest  upon  the  statement  of  McAlister  that 
it  was  Johnson.  There  was  not  any  riot,  noise,  or  disturbance 
when  he  reached  them.     No  other  persons  are  shown  to  have 
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been  upon  Main  Street  when  Murry  first  accosted  Johnson 
and  McAlister.  lie  had  no  warrant  for  the  arrest  of  either 
Johnson  or  McAlister. 

Under  the  facts  above  stated,  two  questions  are  raised: 
1.  Did  Johnson,  by  the  act  of  "  shouting  "  or  "  whooping  "  in 
the  public  street  of  the  village,  when  on  his  way  home,  ac- 
conipanied  by  McAlister,  at  the  time  of  night  stated,  commit 
L  breach  of  the  peace?  2.  If  yes,  was  the  offense  committed 
in  the  presence  of  the  officer,  Murry? 

1.  We  have  had  occasion  to  define  the  substance  and  na- 
ture of  this  ofl*ense  in  the  following  cases:  Quinn  v.  Heisel,  40 
Mich.  576;  Way's  Case,  41  Mich.  299;  People  v.  Bartz,  53 
Mich.  405;  Davis  v.  Burgess,  54  Mich.  514;  52  Am.  Rep.  828; 
Robison  v.  Miner,  68  Mich.  549;  Ware  v.  Circuit  Judge,  75 
Mich.  492.  In  general  terms,  the  offense  is  a  violation  of 
public  order,  a  disturbance  of  the  public  tranquillity,  by  any 
act  or  conduct  inciting  to  violence,  or  tending  to  provoke  or 
excite  others  to  break  the  peace.  Each  case  where  the  of- 
fense is  charged  must  depend  upon  the  time,  place,  and 
circumstances  of  the  act. 

The  circuit  judge  instructed  the  jury  that  "  to  be  intoxi- 
cated and  yelling  on  the  public  streets  of  a  village,  in  such  a 
manner  as  to  disturb  the  good  order  and  tranquillity  of  that 
village,  would  be  an  act  of  open  violence,  and  would  be  a 
breach  of  the  peace,  which,  if  committed  in  the  presence  of 
an  officer,  would  justify  him  in  making  the  arrest." 

This  was  a  correct  statement  of  the  law,  and  was  applica- 
ble, under  the  testimony  in  this  case:  Hawley  on  Arrest,  38; 
Moseley  v.  State,  23  Tex.  App.  409;  State  v.  Lafferty,  5  Harr. 
(Del.)  491;  Bryan  v.  Bates,  15  111.  87;  State  v.  Freeman,  86 
N.  C.  683;  City  Council  v.  Payne,  2  Nott  &  McC.  475;  State 
V.  Bowen,  17  S.  C.  58. 

2.  Was  the  offense  committed  in  the  presence  of  the  officer, 
Murry,  so  as  to  authorize  him  to  make  the  arrest  without  a 
warrant?  To  restate  the  facts:  Johnson  was  not  in  the 
view  of  the  officer.  He  did  not  know  who  it  was  that  raised 
the  shout.  He  arrived  at  the  place  after  the  occurrence,  and 
inquired,  "Who  done  that  hollering  ?"  and  was  told  by  Mc- 
Alister that  it  was  Johnson,  and  he  then  arrested  him.  At 
that  time  Johnson  was  not  engaged  in  making  any  noise  or 
disturbance.  At  the  time  the  officer  heard  the  shout  he  was 
over  150  feet  away,  upon  another  street.  It  was  not  in  his 
presence,  and  when  he  arrived,  there  was  perfect  tranquillity. 
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To  authorize  an  arrest  without  a  warrant,  the  offense  must  be 
committed  in  the  presence  of  the  officer,  and  the  arrest  musst 
be  made  immediately.  The  officer  did  not  act  upon  his  own 
knowledge,  but  upon  information  he  had  gained  by  inquiries 
from  McAlister.  If  he  could  make  the  arrest  under  such  cir- 
cumstances without  a  warrant,  then  there  is  no  reason  why  he 
could  not  have  made  it  the  next  day,  or  a  week  after,  upon 
inquiry  and  information  that  Johnson  was  the  person  whom 
he  heard  shouting. 

People  V.  Bartz,  53  Mich.  493,  is  cited  as  supporting  the 
proposition  that  the  offense  was  committed  in  the  presence  of 
Murry.  The  facts  in  that  case  were  different  from  the  facts 
in  this.  In  that  case  the  officer  who  made  the  arrest  saw  the 
flash  made  when  the  pistol  was  discharged,  heard  the  report 
and  saw  the  respondent,  Bartz,  and  pursued  and  arrested  him. 
Bartz  had  not  been  out  of  sight  of  the  officer  from  the  time 
he  discharged  the  pistol  until  the  officer  overtook  and  ar- 
rested him. 

It  is  claimed  by  counsel  for  the  people  that  Johnson,  being 
intoxicated  in  a  public  street,  was  liable  to  be  arrested  there- 
for, without  warrant,  under  Act  No.  4,  Laws  of  1887  (3 
Howell's  Stats.,  sec.  9314  i),  and  section  2893,  Howell's  Stat- 
utes. But  this  position  is  one  taken  in  this  court  for  the  first 
time.  The  case  was  tried  below  upon  the  charge  and  theory 
that  Murry  made  the  arrest  for  a  breach  of  the  peace.  The 
officer  made  the  arrest  for  that  offense,  as  is  apparent  from 
his  inquiry  of  Mr.  McAlister.  He  did  not  inform  Johnson 
that  he  arrested  him  for  being  intoxicated,  and  does  not  tes- 
tify that  he  was  intoxicated.  McAlister  is  the  only  one  who 
testified  that  Johnson  was  intoxicated,  and  that  he  was  tak- 
ing him  home.  The  judge  put  the  case  to  the  jury  upon  the 
theory  that  the  arrest  was  made  for  committing  a  breach  of 
the  peace,  and  the  people  will  not  be  permitted,  after  trial 
and  conviction  of  respondent  upon  that  theory,  to  change 
ground,  and  claim  that  he  was  arrested  for  being  intoxicated 
under  the  act  cited. 

The  conviction  must  be  set  aside,  and  the  prisoner  dis- 
charged.   

CiuMTNAL  Law  —  Brtsach  of  Peace.  —  As  to  what  will  eonstitnte  a 
breach  of  peace,  see  Slate  v.  Arcluhnld,  59  Vt.  548;  59  Am.  Rep.  755;  DavUv. 
BunfesH.  54  Mich.  514;  52  Am.  Rep.  828;  State  v.  Burnham,  56  Vt.  445;  48 
Am.  Rep.  801;  Couunomcealth  v.  Tohin,  108  Mass.  426;  11  Am.  Rep.  375. 
The  use  of  foul  and  abusive  language  in  a  dwelling-house,  to  the  occupauta 
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thereof,  causing  no  fear  of  bodily  barm,  is  not  a  common-law  breach  of  ths 
peac«:    Ware  v.  Loveridge,  75  Mich.  488. 

Akrest  wituuut  Warrant.  —  A  constable,  by  virtue  of  his  office,  with* 
eat  a  warrant,  may  arrest  any  person  disturbing  the  peace  in  his  presence: 
CommonweaUh  v.  Tobin,  108  Mass.  426;  11  Am.  Bep.  376;  Leighton  v.  Hall, 
SI  111.  108;  83  Am.  Dec.  205,  and  note;  StaU  v.  Hunter,  106  14.  0.  796}  Muf 
CM  T.  Commonwealth,  86  Va.  443;  Webb  t.  StaU,  61  N.  J.  L.  189. 


Werbowlsky    v.    Fort    Wayne    and    Elmwood 
Katlway  Company. 

[86  MlCHIOAN,  236.] 

NicoLioBNOs  n  SOT  Prbsuubd  rROM  Fact  or  Aooidknt.  —  There  must 
have  existed,  before  its  occurrence,  some  suggestion  of  danger,  in  order 
to  create  liability  for  negligence. 

Kkoliqemce.  —  Uss  OF  Appliances  in  aniveraal  and  common  ase  for  the 
same  purpose  is  not  negligence.  Nor  can  it  be  said  that  the  mode  of 
construction  of  a  street-car  is  defective,  or  not  reasonably  safe,  when 
the  unsafety  is  dependent  upon  conditions  which  are  the  result  of  negli- 
gent conduct  either  of  the  passenger  or  the  company. 

Kkqliqbncb  —  Street-car  Fassenqer.  —  A  passenger  who  voluntarily 
jumps  on  or  off  a  street-car  while  it  is  in  motion  dues  so  at  his  own 
peril,  and  that  construction  of  the  car  is  not  defective  which  is  only 
unsafe  in  view  of  sach  conduct. 

Neoligbncb  —  Duty  of  Street-car  Cosipant.  —  Street-car  companies 
must  allow  their  patrons  an  opportunity  to  get  on  and  ofiT  the  cars,  and 
the  starting  of  a  car  while  either  is  being  done  is  negligence,  no  matter 
what  the  construction  of  the  car;  but  such  act  does  not  make  that  de- 
fective which  under  other  circumstances  is  reasonably  safe. 

Orla  B.  Taylor  and  Edwin  F.  Conely^  for  the  appellant. 
Washington  I.  Robinson,  for  the  respondent. 

McQrath,  J.  This  is  an  action  on  the  case  to  recover 
damages  for  injuries  which  plaintifif  claims  to  have  suffered 
while  a  passenger  on  one  of  the  defendant's  street-cars, 
through  the  defendant's  negligence.  Plaintiff  recovered  in 
in  the  court  below,  and  the  defendant  appeals. 

Plaintiff  was  a  passenger  on  one  of  defendant's  cars,  and 
claims  that,  having  signaled  the  conductor  to  stop  the  car, 
and  after  the  car  had  stopped,  the  plaintiff  undertook  to 
alight,  when  the  car  started  suddenly,  and  threw  him  to  the 
ground;  that  in  falling,  his  foot  caught  in  a  hole  in  the  step, 
and  he  was  dragged  some  distance.  Defendant  denies  this 
story,  and  insists  that  plaintiff  undertook  to  get  off  when  the 
car  was  in  motion. 
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The  car  was  an  open  car,  with  seats  running  crosswise  of 
the  car,  and  with  a  foot-board  about  eight  or  ten  inches  wide. 
The  foot-board  is  about  six  or  eight  inches  below  the  floor  of 
the  car.  On  the  inside  edge  of  this  foot-board  is  a  shoe,  or 
riser,  about  three  or  four  inches  high.  The  box  or  bed  of  the 
car  rests  upon  the  outer  ends  of  the  axles,  upon  heavy  spiral 
springs,  which  are  about  six  inches  in  length,  the  upper  ends 
of  which  are  attached  to  the  car,  and  the  lower  ends  are 
affixed  to  castings,  into  which  the  axles  run.  The  shape  of  the 
upper  surface  of  these  castings  is  as  follows:  «/  V  The 
springs  occupy  positions  marked  "a,  a."  On  each  side  of 
the  car  there  are  two  openings  in  the  riser,  opposite  the  wheels. 
The  face  of  the  risers  is  flush  with  the  outside  edge  of  the  car- 
bed,  and  the  springs  come  out  flush  with  the  face  of  the  risers. 
The  face  of  the  wheels  is  six  or  eight  inches  from  the  inside 
edge  of  the  step  or  foot-board.  There  are  therefore  two  open- 
ings in  the  riser,  between  the  springs,  on  each  side  of  the 
car,  which  are  each  about  twelve  inches  long  and  about  six  or 
eight  inches  deep  between  the  car-bed  and  the  lower  surface 
of  the  castings.  The  foot-board  is  generally  about  even  with 
the  lower  surface  of  the  castings.  It  would  be  almost  im- 
possible for  a  passenger  in  entering  or  alighting  from  a  car  to 
put  his  foot  into  this  opening  in  such  a  way  as  to  injure  it, 
or  admit  of  its  being  caught,  although  it  may  be  possible  that 
one  falling  from  the  foot-board  might  get  his  foot  caught 
therein.  There  was  no  testimony  offered  upon  the  trial  tending 
to  show  that  these  opening  are  unnecessary,  or  improper,  or 
dangerous,  or  defective,  or  not  properly  guarded,  or  that  the 
cars  were  not  reasonably  safe,  or  that  the  defendant  had  not 
used  reasonable  caution  in  adopting  the  style  of  car  that  it 
had  adopted,  but  there  was  testimony  that  similar  cars  with 
similar  openings  were  in  general  use. 

The  jury  were  permitted  to  view  the  car  in  question,  and 
the  court  instructed  the  jury  as  follows:  "  If  you  think, 
gentlemen  of  the  jury,  that  it  was  negligence,  having  seen  the 
car  in  question,  to  leave  the  aperture  there,  why,  then,  gentle- 
men of  the  jury,  under  those  circumstances,  the  plaintiff  would 

be  entitled  to  recover It  [the  defendant]    must  use 

cars  which  are  reasonably  safe;  and  the  question  for  your  con- 
sideration on  this  branch  of  the  case  is,  whether  the  defendant 
used  reasonable  caution  in  adopting  the  style  of  car  that  it 
did  adopt." 

If  the  plaintiff  undertook   to  alight  when  the   car   was  in 
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motion,  the  existence  of  this  aperture,  and  the  fact  that  lie 
got  his  foot  caught  therein,  would  not  aid  his  recovery.  Th« 
proximate  cause  of  the  injury  in  tliat  case  would  be  his  own 
negligence.  If  the  car  started  before  giving  plaintiff  time  to 
alight,  the  company  was  liable  for  the  consequences  of  that 
act,  although  the  car  was  properly  constructed,  and  the 
existence  of  the  aperture  actually  necessary. 

Negligence  will  not  be  presumed  from  the  bare  fact  of  the 
accident.  There  must  have  existed,  before  its  occurrence,  some 
suggestion  of  danger,  in  order  to  make  defendant  liable  as  for 
negligence.  The  use  of  appliances  which  are  in  universal  and 
common  use  for  the  same  purpose  cannot  be  said  to  be  neg- 
ligence. Nor  can  it  be  said  that  a  mode  of  construction  is 
defective,  or  not  reasonably  safe,  when  the  unsafety  is  depend- 
ent upon  conditions  which  are  the  result  of  negligent  conduct 
either  of  passengers  or  company. 

It  was  not  claimed  by  plaintiff  that  his  fall  was  occasioned 
by  getting  his  foot  into  this  aperture,  but  that  the  sudden 
movement  of  the  car  before  he  had  opportunity  to  alight  threw 
him,  and  forced  his  foot  into  the  aperture,  and  wedged  it  in 
so  that  it  caught,  and  he  was  dragged  some  distance.  A  pas- 
senger who  voluntarily  jumps  on  or  off  from  a  car  while  it  is 
in  motion  does  so  at  his  own  peril,  and  that  construction  can- 
not be  said  to  be  defective  which  is  only  unsafe  in  view  of 
such  conduct.  On  the  other  hand,  street-car  companies  owe 
it  to  their  patrons  to  allow  them  an  opportunity  to  get  on  and 
off,  and  the  starting  of  the  car  while  either  is  being  done 
is  clearly  negligent;  but  such  act  does  not  make  defective  a 
construction  which  under  other  circun)stances  is  reasonably 
safe.  In  other  words,  conveyances  are  constructed  with  refer- 
ence to  their  prudent  and  careful  management  and  use. 

The  court  erred  in  submitting  to  the  jury,  under  the  evi- 
dence in  the  case,  the  question  of  defendant's  negligence  in 
adopting  the  style  of  car  in  question,  and  in  having  the  aper- 
tures therein. 

Judgment  is  reversed,  and  a  new  trial  granted,  with  costs 
of  this  court  to  defendant. 

Neoligbncb — Presumption  from  Accident. —  As  to  when  negligence 
may  be  presumed  from  the  happening  of  an  accident,  and  when  not,  see 
Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  72  Md.  519;  20  Am.  St.  Rep.  483,  and 
note  490-495. 

Street-cab  Company,  Duty  of.  —  A  street-car  company  must  allow  its 
passeugers  sufficient  time  to  get  off  its  cars:  Si  hoU  v.  SixUi  Avenue  R.  R.  Co., 
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38  N.  Y.  131}  97  Am.  Dec.  780,  and  note;  Finn  v.  Valley  City  etc.  R'y  Co., 
86  Mich.  74;  Weber  v.  Kansas  City  C.  KyCo.,  100  Mo.  194;  18  Am.  St.  Rep. 
641. 

Passengers  on  Street-cars,  Negligence  of. —  It  is  negligence  for  a 
passenger  on  a  street-car  to  leave  or  attempt  to  leave  the  ca>  while  it  is  in 
motion:  Nichols  v.  Sixth  Avenue  R.  R.  Co.,  38  N.  Y.  131;  97  Am.  Dec.  780; 
Weher  v.  Kansas  City  R'y  Co.,  100  Mo.  194;  18  Am.  St.  Rep.  541.  In 
Schacherl  v.  St.  Paul  C.  R'y  Co..  42  Minn.  42,  it  was  decided,  that  whether 
one  is  guilty  of  negligence  per  se  in  getting  off  a  moving  street-car  is  a 
question  of  fact  for  the  determination  of  the  jury.  It  is  negligence  to 
attempt  to  get  on  a  street-car  while  in  motion:  ReddingtOH  T.  Philadelphia 
Tr,  Co.,  132  Pa.  St.  154. 


Newlove  v.  Callaghan. 

[86  Michigan,  297.] 

Husband  and  Wife  —  Joint  Purchase  of  Land  by  —  Prbsttmption. — 
Where  land  is  purchased  by  and  conveyed  to  husband  and  wife  jointly, 
the  husband  will  be  presumed  to  have  paid  one  half  the  purchase  price,  in 
the  absence  of  any  showing  to  the  contrary. 

Husband  and  Wife  —  Fraudulent  Conveyance  —  Estate  in  Entirety. — 
A  husband  and  wife,  by  jointly  purchasing  real  estate  and  having  it  con- 
veyed to  them  jointly,  cannot  thus  create  an  estate  in  entirety  at  the 
expense  of  the  husband's  creditor,  and  hold  it  in  fraud  of  his  rights. 

Keena  and  Lightner^  for  the  appellant. 

Conely,  Mayhury^  and  Lucking,  for  the  respondents. 

McGrath,  J.  This  is  a  judgment  creditors'  bill  filed  by 
Alvin  Wood  and  Herbert  W.  Newlove,  copartners  as  Alvin 
Wood  &  Co.,  to  obtain  satisfaction  of  a  judgment  obtained 
January  23,  1886,  against  defendant  John  Callaghan,  for 
$543.17,  upon  a  promissory  note.  The  note  was  given  De- 
cember 1,  1884,  and  was  protested  January  3,  1885.  The 
levy  in  aid  of  which  the  bill  was  filed  was  made  upon  a  cer- 
tain lot  of  land  purchased  jointly  as  husband  and  wife,  Octo- 
ber 13,  1885,  for  the  sum  of  $1,850,  and  deeded  to  them  jointly 
at  that  time. 

The  testimony  is  voluminous,  and  consists  mainly  of  the 
examination  of  defendant  John  Callaghan,  by  complainant, 
under  objection  made  by  his  co-defendant,  Elizabeth  Cal- 
laghan. The  complainant  sought  to  examine  the  defendant 
Elizabeth  Callaghan,  but  her  husband  objected,  and  she  re- 
fured  to  be  sworn  and  to  testify.  In  the  view  I  take  of  the 
case,  it  is  unnecessary  to  consider  the  testimony  of  the  de- 
fendant John  Callaghan,  and  therefore  unnecessary  to  discuss 
the  question  as  to  whether  it  was  admissible  or  not. 
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It  does  appear  that  at  the  time  of  the  purchase  of  this 
property,  the  defendant  John  Callaghan  was  indebted  to 
complainant  in  the  amount  of  this  judgment,  and  that  de- 
fendants jointly  purchased  this  property,  and  jointly  paid 
the  sum  of  $1,850  therefor,  and  that  the  deed  was  made  to 
them  jointly.  In  the  absence  of  any  showing  to  the  contrary, 
the  defendant  John  Callaghan  must  be  presumed  to  have 
paid  one  half  of  the  purchase  price. 

The  answer  sets  forth  that  the  object  of  taking  the  title  in 
tlie  joint  names  of  defendants  was  "simply  that  the  survivor 
should  own  the  same,  as  they  have  no  children."  It  ap- 
pears from  the  testimony  of  John  Callaghan,  taken  before 
objection  was  made  thereto,  that  defendants  owned  jointly, 
exclusive  of  the  lot  in  question,  over  twenty  thousand  dol- 
lars' worth  of  real  estate,  consisting  of  several  parcels  which 
had  been  purchased  prior  to  the  origin  of  the  debt  in  ques- 
tion, and  that  defendant  John  Callaghan  owned  no  separate 
property. 

It  would  be  a  gross  injustice  to  permit  debtors  to  apply 
moneys  which  should  be  applied  to  the  payment  of  their 
debts  to  the  creation  of  an  estate  which  would  be  beyond  the 
reach  of  their  creditors.  Had  the  entire  estate  been  placed 
in  the  wife's  name,  there  could  have  been  no  question  but 
that  the  same  would  be  regarded  as  fraudulent  under  the 
statute;  and  it  is  no  less  a  fraud  upon  creditors  because  the 
title  has  been  taken  in  the  name  of  the  defendants  jointly. 
In  other  words,  estates  in  entirety  cannot  be  created  at  the 
expense  of  creditors,  and  held  in  fraud  of  the  latter's  right. 

The  complainant  is  entitled  to  a  decree  for  the  sale  of  an 
undivided  half  of  the  premises  in  question,  and  the  costs  of 
both  courts,  and  the  same  is  ordered,  and  the  case  remanded 
for  further  proceedings  in  accordance  herewith. 

Husband  and  Wife  —  Joint  Conveyance  to.  —  A  conveyance  to  hus- 
band and  wife  vests  in  them  an  estate  by  the  entireties:  Enyeart  v.  Kepler, 
118  Ind.  34;  10  Am.  St.  Rep.  94,  and  exhaustive  note;  Orthwein  v.  Thomas, 
127  III.  555;  11  Am.  St.  Rep.  159;  Steumrt  v.  Babbs,  120  Ind.  568.  Equity 
will  not  interfere  to  subject  to  payment  of  a  husband's  debts,  contracted 
before  marriage,  an  estate  purcliased  with  the  money  of  the  wife,  but  held 
by  them  j  mtly:  Ketrhum  v.  Walnmrth,  5  Wis.  95;  68  Am.  Dec.  49.  8«e 
also  HuleU  v.  Inlaw,  67  Ind.  412;  26  Am.  Rep.  64,  and  note  65-68. 
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Stevens  v,  Hannan. 

[86  MICHIGAM,  306.] 
NiOOTIABLB    iNSTRtTMENTS — ASSIGNMENT — RiOHT    0?    ACTIOH.  —  Whei» 

the  effect  of  an  assignment  of  a  note  la  to  render  it  non-negotiable,  th« 
assignee  may  bring  suit  thereon  in  his  own  name;  and  if  such  is  not  the 
effect,  the  indorsement  thereof  by  the  assignee,  and  delivery  to  a  third 
person,  entitles  the  latter,  aa  holder,  to  sue  in  his  own  name. 
Neootiable  Instbuments — Assignment  —  Contribution. — A  joint  maker 
of  a  note  who  holds  it  by  assignment  or  indorsement  from  the  payee  can- 
not, by  indorsing  or  assigning  it  to  a  third  person  before  maturity,  oon« 
rey  any  right  except  to  sue  for  contribution,  the  appearance  of  his  name 
as  one  of  the  makers  being  sufficient  notice  to  his  assignee  or  indorsee. 

BoweUj  Douglas,  and  Whiting,  for  the  appellant. 

H.  E.  Spalding  and  John  D.  Conely,  for  the  respondent. 

McGrath,  J.     Defendants  Hannan,  Coolican,  and  Watson 
•zecuted  and  delivered  to  defendant  Batchelder,  in  part  pay- 
ment for  some  land,  the  following  note:  — 
"  $1,300.  Toledo,  Ohio,  Nov.  1,  1887. 

"On  or  before  one  year  after  date,  we  promise  to  payto  the 
order  of  William  M.  Batchelder  thirteen  hundred  (1,300)  dol- 
lars, at  Toledo,  Ohio,  value  received,  with  interest  at  the  rate 
of  six  per  cent  per  annum,  payable  semi-annually. 

"  William  W.  Hannah. 

"James  S.  Coolican. 

"  Ralph  E.  Watson." 

On  the  4th  of  November,  1887,  Batchelder  transferred  the 
note  to  Watson,  by  written  assignment  of  the  note  on  the 
back  thereof,  as  follows:  — 

"  Toledo,  Ohio,  Nov.  4,  1887. 

"  For  value  received,  I  hereby  assign  all  interest  in  and  to 
this  note  to  Ralph  E.  Watson.  "  W.  M.  Batchelder." 

Watson  transferred  it  in  turn  to  the  plaintiff  for  value  be- 
fore maturity,  by  writing  his  name  on  the  l)ack,  and  deliv- 
ering it  to  him. 

The  declaration  was  on  the  common  counts,  with  a  copy  of 
the  note  and  the  writings  on  its  back  appended,  with  the 
usual  notice.  On  the  trial  a  count  was  added,  averring  an 
assignment  of  the  note  from  Watson  to  plaintiff.  Defendants 
had  judgment,  and  plaintiff  appeals. 

The  defendant  Hannr^n,  upon  the  trial,  insisted,  —  1.  That 
the  plaintiff  could  not  sue  in  his  own  name,  but  should  have 
brought  suit  in  the  name  of  the  payee;     2.  That  the  note, 
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being  transferred  to  Watson,  one  of  the  makers,  was  paid,  and 
therefore  could  not  again  be  put  in  circulation  so  as  to  charge 
defendant  Hannan  in  a  suit  upon  it. 

I  do  not  think  that  the  first  point  is  well  taken.  If  the 
effect  of  Batchelder's  indorsement  was  to  make  the  note  there- 
after non-negotiable,  then  the  assign ment  from  Watson  to 
plaintifiF  entitled  plaintiff  to  sue  in  his  own  name  under  the 
statute,  and  if  Batchelder's  indorsement  did  not  affect  its 
negotiability,  then  Watson's  indorsement  entitled  plaintiff,  as 
holder  of  the  note,  to  sue  in  his  own  name. 

The  second  point  raised  is  well  taken.  Watson,  while  the 
note  was  in  his  possession  under  the  assignment  or  indorse- 
ment to  him,  could  not  have  brought  suit,  except  for  contri- 
bution, and  he  could  not,  by  assignment  or  indorsement, 
convey  any  greater  right  than  he  himself  had.  His  name 
appearing  as  one  of  the  makers  was  sufficient  notice  to  plain- 
tiff. 

The  judgment  below  is  affirmed,  with  oosti. 


Notes,  Actions  on  —  Who  mat  Sue. — The  proper  person  to  sue  m 
plaintiff  in  an  action  upon  a  note  is  the  legal  holder  thereof:  Thompson  «. 
Oartvoright,  1  Tex.  87;  46  Am.  Dec.  95,  and  note;  FoUier  v.  Schroder,  19  La, 
Ann.  17;  92  Am.  Deo.  621,  and  note;  Buacell  v.  Cummingg,  61  Vt.  213. 
Any  holder  of  a  note,  payable  to  the  payee  or  bearer,  may  sue  thereon, 
without  setting  up  and  proving  an  assignment:  Bitzer  v.  Wagar,  83  Mich. 
223.  The  indorsee  of  a  note  under  an  unconditional  indorsement  is  the 
proper  party  to  sue  thereon:  Elmquist  v.  Markoe,  45  Minn.  305.  A  purchaser 
of  an  attested  note  without  indorsement  may  sue  thereon  in  the  payee's 
name,  with  or  without  the  latter's  consent:  Troederv.  Hyains,  153  Mass. 
537.  In  Watson  v.  Chesire,  18  Iowa,  202,  87  Am.  Dec.  382,  it  is  decided 
that  the  second  transferee  of  a  note  cannot  maintain  an  action  againct  th« 
payee  except  by  virtue  of  the  contract  of  indorsement. 


Allen  v.  Mohn. 

[86  MicmoAN,  328.] 

Vendor  and  Vkndee  —  Brkach  of  Contract  to  Purchase  —  RBMEDm.  — 
Under  a  contract  for  the  purchase  of  land,  providing  that  the  vendor 
may  declare  the  contract  void  and  take  possession  on  failure  of  the 
vendee  to  perform  the  con  litious  named  tlierein,  the  vendor  may,  upon 
the  abandonment  of  the  contract  and  of  the  premises  by  tlie  vendee, 
either  maintain  a  bill  for  specific  performance,  or  a  suit  at  law  for  the 
purchase  price,  or  for  repossession  of  the  premises  and  damages  for  th« 
breach  of  the  contract. 

Vehdoe  and  Vendee  —  Brkach  of  Contract  to  Pdrchase.  — Measure  ot 
Damages  in  a  Riit  by  the  vendor  for  breach  of  a  contract  to  purchase 


June,  1891.]  Allen  v.  Mohm.  127 

land  is  the  differeace  between  the  contract  price  and  the  value  of  the 
land  at  the  time  of  re-entry  and  abandonment  of  the  contract  by  the 
rendee,  less  what  has  been  paid.  The  vendor  can  only  be  deprived  of 
this  remedy  by  the  terms  of  his  contract,  or  by  his  acts  and  couduct^ 
constituting  a  waiver. 

F.  A.  Lyon^  for  the  appellant. 

W.  H.  Lockerby,  for  the  respondent. 

Grant,  J.  Plaintiff  and  defendant  made  a  contract,  hj 
which  plaintiff  agreed  to  sell  to  defendant  certain  real  estate. 
The  contract  was  made  in  November,  1886.  In  September, 
1890,  defendant  informed  plaintiff  tbat  he  could  not  go  on 
with  the  contract,  refused  to  pay  the  interest  which  was  then 
due,  and  said  that  he  would  give  up  the  contract.  While  the 
testimony  is  not  clear  as  to  the  circumstances  under  which 
plaintiff  took  possession  of  the  land,  it  appears  to  be  conceded 
by  both  parties  that  defendant  abandoned  the  premises,  and 
plaintiff  thereupon  took  possession.  The  contract  contained 
the  following  clause:  "  It  is  mutually  agreed  between  the  par- 
ties that  the  said  party  of  the  second  part  shall  have  possession 
of  said  premises  on  and  after  date  hereof,  and  he  shall  keep 
the  same  in  as  good  condition  as  they  are  at  the  date  hereof, 
until  the  said  sum  shall  be  paid  as  aforesaid;  and  if  said 
party  of  the  second  part  shall  fail  to  perform  this  contract,  or 
any  part  of  the  same,  said  party  of  the  first  part  shall,  imme- 
diately after  such  failure,  have  a  right  to  declare  the  same 
void,  and  retain  whatever  may  have  been  paid  on  such  con- 
tract, and  all  improvements  that  may  have  been  made  on 
said  premises,  and  may  consider  and  treat  the  party  of  the 
second  part  as  his  tenant  holding  over  without  permission, 
and  may  take  immediate  possession  of  the  premises,  and  re- 
move the  party  of  the  second  part  therefrom." 

Upon  the  abandonment  of  the  contract  and  of  the  premises 
by  defendant,  plaintiff  had  his  choice  of  three  remedies:  1. 
Bill  for  specific  performance;  2.  Suit  at  law  to  recover  the 
purchase  price;  and  3.  A  repossession  of  the  premises,  and  a 
suit  to  recover  damages  for  a  breach  of  the  contract. 

The  latter  remedy  is  supported  by  the  following  authori- 
ties: Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25;  66  Am.  Dec. 
394;  Griswold  v.  Sabin,  51  N.  H.  170;  12  Am.  Rep.  76;  Mea- 
son  v.  Kaine,  67  Pa.  St.  126;  63  Pa.  St.  335;  Porter  v.  Travis, 
40  Ind.  556;  Wasson  v.  Palmer,  17  Neb.  330.  In  such  case 
the  measure  of  damages  is  the  difference  between  the  contract 
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price  and  the  value  of  the  land  at  the  time  of  ahandonment 
and  re-entry,  less  what  has  been  paid.  This  rule  is  just,  and 
places  vendor  and  vendee  upon  a  footing  of  equality  and  mu- 
tuality. In  order  to  deprive  the  vendor  of  this  remedy,  it 
must  either  be  excluded  by  the  terms  of  the  contract,  or  waived 
by  his  acts  and  conduct.  In  this  case  the  contract  does  not 
exclude  it,  nor  has  the  plaintiflF  waived  it. 

The  circuit  court  was  in  error  in  directing  a  verdict  for  the 
defendant. 

Judgment  is  reversed,  with  costs,  and  a  new  trial  ordered. 


Vendor  and  Vkndeb  —  Bbbaou  op  Contract  to  Puroham  —  Rights  of 
Ykndob.  —  In  aa  executory  contract  for  the  sale  of  land,  npon  failure  of  the 
vendee  to  pay  an  installment  of  the  purohaae-mouey,  the  vendor  can  annul 
the  contract  and  take  possession  of  the  property:  Moaea  v.  Johnson,  88  Ala. 
617;  16  Am.  St.  Rep.  58.  A  vendor  may  invoke  the  power  of  a  court  of 
equity  to  decree  the  specitic  performance  of  a  contract  for  the  aale  of  landa: 
Old  Colony  R.  R.  Corp.  v.  Eoana,  6  Gray,  25;  66  Am.  Deo.  3M,  and  note; 
Estea  V.  Browning,  11  Tex.  237;  60  Am.  Dec.  238,  and  note. 

Vendor  and  Vendke  —  Breach  of  CIontbact  to  Porchasx  —  Mkasusb 
OF  Damages. —  In  an  action  at  law  by  a  vendor  for  breach  of  contract  to  pur- 
chase land,  tlic  damages  recoverable  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  land  at  the  time  of  the  breach,  less  the 
amount  already  paid:  Drew  v.  Pedlar,  87  Cal.  443;  22  Am.  St.  Rep.  257; 
Old  Colony  R.  R.  Corp.  v,  Evans,  6  Gray,  25;  66  Am.  Dec.  394,  and  not«» 
Fears  v.  Men-ill,  9  Ark.  559;  50  Am.  Dec.  226,  and  note;  Muenchow  T.  B^. 
nis,  77  Wis.  620;  Cade  ▼.  Broion,  1  Wash.  405. 
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186  Michigan,  S48.] 

AoISTMENT  —  LlABTLITT  FOR  DeATH  OF  AnIHAL  —  SuNDAT  COKTRAtTT. —  One 

who  takes  a  horse  to  pasture  by  the  month  for  hire,  knowing  that  other 
horses  in  the  same  pasture  are  infected  with  a  contagious  distemper, 
which  fact  he  conceals  from  the  owner,  and  in  consequence  of  which 
the  horse  so  taken  contracts  the  distemper  and  dies,  is  liable  to  the 
owner  for  the  value  of  the  horse,  in  an  action  of  trespass  on  the  case, 
and  the  fact  that  the  contract  for  the  pasturage  is  void  because  made 
on  Sunday  constitutes  no  defense. 

Bailment  —  Void  Contract.  —  Where  one,  in  the  altsence  of  any  contract, 
becomes  a  bailee  and  liable  for  the  safe  return  of  the  property  by  re- 
taining the  possession,  the  fact  that  he  took  possession  under  •  void 
contract  is  no  defense. 

Tort  —  Joint  Defendants  —  Recovery  against  One.  —  In  an  action  of 
tort  against  joint  defendants,  recovery  may  be  had  against  the  defend* 
ant  alone  who  committed  the  wrong, 

Justices*  Courts.  —  Pleadings  in  justices'  courts  are  to  be  liberally  con* 
strued,  and  though  informal,  where  they  fairly  apprise  the  defendant  of 
the  claim  made  against  him,  they  are  sufficient. 
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Oeorgt  H.  Prentis,  for  the  appellant. 
Brenndn  and  Donnelly,  for  the  respondent. 

Long,  J.  This  action  was  commenced  in  justice's  court 
against  defendant  and  one  William  Ten  Eyck,  where  plaintiff 
had  judgment.  The  cause  was  removed  to  the  circuit  court 
for  the  county  of  Wayne,  and  there  tried  before  a  jury,  which 
rendered  a  verdict  against  the  defendant  Charles  Ten  Eyck, 
for  seventy-five  dollars.  The  court  directed  the  jury  that  no 
verdict  could  be  taken  against  the  other  defendant.  Judg- 
ment was  subsequently  rendered  against  the  defendant 
Charles  Ten  Eyck  in  favor  of  the  plaintiff,  the  other  defend- 
ant having  judgment  for  costs  against  the  plaintiff.  Defend- 
ant Charles  Ten  Eyck  brings  the  case  to  this  court  by  writ  of 
error. 

The  declaration  was  filed  in  justice's  court,  and  sets  up 
that  "John  Costello,  plaintiff,  complains  of  William  Ten 
Eyck  and  Charles  Ten  Eyck,  the  defendants  herein,  in  a  plea 
of  trespass  on  the  case,  for  that,  whereas,  the  plaintiff,  on,  to 
wit,  on  or  about  the  first  day  of  October,  1888,  at  the  town- 
ship of  Dearborn,  in  said  county,  delivered  to  the  defendants 
a  certain  horse,  being  of  a  dark  sorrel,  of  the  plaintiff  (at  the 
time  of  delivery  of  said  horse  to  defendants  said  horse  was 
well  and  sound),  to  pasture,  at  the  rate  of  three  dollars  per 
month,  and  the  defendants  well  knew  at  the  time  of  the  plain- 
tiff's delivery  of  the  said  horse  for  pasturing  that  there  was 
disease  among  the  horses  in  the  pasture  in  which  the  plain- 
tiffs horse  was  left  by  said  defendants;  that  the  said  horse 
thereafter,  about  five  weeks,  by  reason  of  such  disease  among 
the  horses  and  pasturage,  and  by  the  defendants  not  supply- 
ing water  for  said  horse,  the  said  horse  died,  to  the  damage 
of  the  plaintiff  one  hundred  dollars,  and  therefore  he  brings 
suit." 

The  plaintiff,  on  the  trial,  introduced  evidence  tending  to 
show  that  defendant  Charles  Ten  Eyck  was  in  the  business 
of  taking  in  horses  to  pasture  for  hire,  and  that  on  Septem- 
ber 30,  1888,  plaintiff,  by  his  brother,  sent  the  mare  in  ques- 
tion to  defendant  to  pasture,  under  an  agreement  to  pay 
therefor  three  dollars  per  month.  The  mare  remained  there 
about  three  weeks,  when  plaintiff  learned  of  the  fact  that  the 
horses  in  defendant's  pasture  were  afflicted  with  distemper. 
Testimony  was  also  given,  tending  to  sliow  that  during  the 
months  of  Avigust  and  September  of  that  year  the  defend- 
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ant's  pasture  was  infected  with  disease;  that  certain  personp 
having  horses  therein  took  them  out  by  reason  of  this  disease; 
and  that  defendant  had  knowledge  that  these  horses  were 
taken  out  by  reason  of  being  diseased  before  the  time  plain- 
tiff's horse  was  turned  into  pasture,  and  that  he  gave  plaintiff 
no  notice  of  that  fact,  but  permitted  his  horse  to  remain  there, 
with  full  knowledge  of  the  diseased  condition  of  the  pasture 
and  the  horses  therein.  It  also  appears  that  this  disease  was 
highly  infectious. 

Defendant  introduced  testimony  tending  to  show  that  he 
had  no  knowledge  that  any  distemper  existed  there  in  the 
pasture,  or  among  the  horses  there  at  pasture. 

Several  defenses  were  interposed  on  the  trial  of  the  cause 
in  the  court  below,  and  several  questions  are  presented  to  this 
court  as  reasons  why  the  judgment  and  verdict  of  the  court 
below  should  be  reversed.  It  appears  that  the  horse  was  put 
into  the  pasture,  and  the  contract  made  for  its  keeping,  on 
September  30, 1888,  which  was  upon  Sunday.  It  is  contended 
by  defendant  that  plaintiff  could  not  recover  in  this  action, 
because  it  was  a  Sunday  contract  for  the  keeping  of  the  horse; 
and  that,  inasmuch  as  the  contract  is  void,  no  recovery  could 
be  had.  Counsel  cites  in  support  of  this  proposition  many 
cases  from  this  court  and  the  courts  of  other  states  holding 
Sunday  contracts  void. 

The  statutes  of  this  state  (Howell's  Stats.,  sec.  2015)  pro- 
vide that  *'  no  person  shall  keep  open  his  shop,  warehouse, 
or  workhouse,  or  shall  do  any  manner  of  labor,  business, 
or  work,  or  be  present  at  any  dancing,  or  at  any  public 
diversion,  show,  or  entertainment,  or  take  part  in  any  sport, 
game,  or  play,  on  the  first  day  of  the  week.  The  foregoing 
provisions  shall  not  apply  to  works  of  necessity  and  charity, 
nor  to  the  making  of  mutual  promises  of  marriage,  nor  to  the 
solemnization  of  marriages." 

The  penalty  for  the  violation  of  this  statute  is  by  fine. 
This  statute  has  been  passed  upon  many  times  by  this  court, 
and  it  has  been  held  that  contracts  made  upon  Sunday  are 
absolutely  void,  and  that  such  contracts  could  not  be  ratified 
upon  a  week-day  thereafter:  Adams  v.  Haviell,  2  Doug.  (Mich.) 
73;  43  Am.  Dec.  455;  Tucker  v.  Motvrey,  12  Mich.  378;  Wiufield 
V.  Dodge,  45  Mich.  355;  40  Am.  Rep.  476;  Brazee  v.  Bryant, 
50  Mich.  141;  Saginaw  etc.  R.  R.  Co.  v.  Chappell,  56  Mich. 
194. 

Under  this  statute  and  these  decisions,  and  the  decisions 
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of  courts  in  other  states  passing  upon  similar  statutes,  cited 
by  defendant's  counsel  in  his  brief,  it  is  contended  that  the 
court  should  have  directed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  for  the  reasons,  —  1.  That  the  action 
is  aasumpait;  2.  That  whether  it  is  in  assumpsit  or  is  an  action 
on  the  case,  it  cannot  be  sustained  without  the  aid  of  the  con- 
tract, and  that  contract  being  void,  there  is  nothing  left  upon 
which  to  base  the  action. 

Tha  action,  as  before  stated,  waa  commenced  in  justice's 
court.  The  declaration  was  evidently  drawn  by  the  plaintiff 
without  the  aid  of  counsel,  but  it  was  evidently  intended  by 
the  pleader  to  claim  damages  in  the  action  for  the  wrong  in 
permitting  his  horse  to  be  turned  into  pasture,  the  defendant 
knowing  of  the  existence  of  disease  there.  It  is  a  plea  in 
trespass  on  the  case,  and  claims  damages  in  the  sum  of  one 
hundred  dollars,  and  we  think  the  declaration  is  one  in 
trespass  on  the  case,  and  not  in  assumpsit.  Declarations  in 
justices*  courts  are  to  be  liberally  construed,  and  though 
informal,  where  they  fairly  apprise  the  defendant  of  the 
claim  made  against  him,  may  be  held  sufficient:  Fletcher  v. 
Bradford,  45  Mich.  349;  Wilcox  v.  Toledo  etc.  R.  R.  Co.,  43 
Mich.  584. 

It  does  not  necessarily  follow  that  an  action  cannot  be 
maintained  because  the  contract  for  the  pasture,  being  made 
on  Sunday,  was  void.  The  defendant  took  the  horse  into  hie 
possession,  and  it  continued  in  his  possession  for  the  three 
weeks  following.  At  the  time  of  its  being  turned  into  pas- 
ture, and  during  the  subsequent  time  that  it  remained  there, 
the  defendant  knew  that  it  was  subject  to  the  disease  then 
prevalent  among  the  other  horses  in  the  pasture.  Having 
taken  the  horse  into  his  possession,  though  under  a  void  con- 
tract, he  yet  owed  a  duty  to  the  plaintiff  to  exercise  some  de- 
gree of  care  over  it.  He  was  bound  to  give  the  plaintiff  notice 
of  the  disease,  so  that  the  plaintiff  might  have  removed  the 
property,  or  have  taken  some  precaution  himself,  or  to  have 
refused  to  put  the  horse  in  the  pasture  there. 

Generally,  no  per.'^on  can  be  compelled  to  become  a  deposi- 
tary without  his  own  consent;  but  there  are  cases  where  a 
person  may  be  subject  to  the  duties  and  liabilities  of  a  depos- 
itary without  any  intention  on  his  part  to  enter  into  any  con- 
tract, or  to  assr.mo  any  iia'oility  in  regard  to  the  property  in 
question.  The  finder  of  prup-rty  of  a  iktsou  unknown  is  not 
bound  lo  interfere  with  it.     He  may  pass  by,  if  he  please,  and 
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has  then  no  responsibility  in  relation  to  it;  but  if  he  takes  it 
into  bis  possession,  he  becomes  at  once  bound,  without  any 
actual  contract,  and  perhaps  without  any  actual  intention  to 
bind  himself,  to  the  owner  of  the  property,  for  its  safe-keep- 
ing and  return:  Smith  v.  Nashua  etc.  R.  R.  Co.,  27  N.  H.  86; 
69  Am.  Dec.  364. 

In  Brazee  v.  Bryant,  50  Mich.  136,  plaintiff  sued  to  recover 
for  money  paid  by  him  to  defendant  for  a  horse,  on  the  claim 
that  the  horse  was  not  what  the  defendant  had  recommended 
it  to  be.  On  the  trial,  the  parties  were  permitted  to  go  into 
evidence  respecting  the  warranty  of  the  soundness  of  the 
horse,  and  whether  the  warranty  was  broken.  The  contract 
of  purchase  appears  to  have  been  made  on  Sunday.  The 
plaintiff  was  permitted  to  recover  in  that  case  because  of  the 
Sunday  contract.  The  defendant  attempted  to  recoup  dam- 
ages, and  the  court  instructed  the  jury  that,  there  being  no 
contract  in  the  case,  there  was  nothing  to  rescind,  and 
nothing  to  constitute  a  basis  for  recoupment.  It  was  said  by 
Mr.  Justice  Cooley  in  that  case:  "If  plaintiff,  while  the  horse 
was  in  his  hands,  misused  it,  or  failed  to  observe  any  duty 
implied  from  his  assuming  the  position  of  bailee,  the  defend- 
ant will  be  entitled  to  his  proper  remedy.  But  no  right  of 
action  for  such  misconduct  or  neglect  could  be  made  use  of 
as  a  defense  to  an  action  for  money  had  and  received." 

It  is  claimed  that  the  court  was  in  error  in  directing  the 
verdict  in  favor  of  the  plaintiff  against  one  of  the  defendants 
alone;  that  if  any  recovery  could  be  had  in  the  case,  it 
should  have  been  a  joint  judgment  against  the  two;  but,  as 
we  have  said,  the  action  is  not  in  assumpsit,  but  in  tort,  for 
wrongfully  taking  the  horse  to  pasture,  and  permitting  it  to 
remain  there,  knowing  that  the  pasture  and  the  other  horses 
therein  were  diseased,  and  giving  no  notice  to  the  plaintiff  of 
that  fact.  It  being  a  tort,  the  court  very  properly  held  that 
a  recovery  could  be  had  against  the  person  committing  the 
wrong,  and  was  not  in  error  in  directing  that  no  recovery 
could  be  had  against  William  Ten  Eyck. 

It  is  further  contended  by  defendant's  counsel  that  there 
was  no  competent  evidence  that  the  horse  died  by  disease, 
and  that,  even  if  she  did  die  of  this  distemper,  there  was  no 
competent  evidence  tending  to  sliow  that  she  contracted  it  in 
defendant's  pasture.  There  was  some  com])etent  evidence 
tending  to  show  these  facts,  and  it  is  not  for  this  court  to  say 
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what  weight  shall  be  given  to  the  evidence.  Thftt  it  a  ques- 
tion solely  in  the  province  of  the  jury. 

Error  is  also  assigned  upon  the  following  portion  of  the 
charge  of  the  court  to  the  jury:  "It  is  unquestionably  the 
duty  of  Mr.  Ten  Eyck  to  know  as  to  the  condition  of  the 
horses  that  he  had  in  pasture.  No  doubt  he  did  know.  He 
testified  that  he  examined  into  their  condition,  and  that, 
knowing  the  condition  of  the  horses.  If  you  find  in  this  case 
from  the  testimony  that  horses  in  the  pasture  with  the  defend- 
ant Charles  Ten  Eyck  were  afilicted  with  the  distemper,  im- 
mediately before  or  at  the  time  the  plaintifiF's  horse  was 
brought  there  and  was  received  by  the  defendant,  and  that  the 
disease  was  likely  to  be  or  might  be  communicated  to  the 
plain tififs  horse,  and  if  you  find  that  the  disease  was  there  at 
the  time  that  the  plaintiff's  horse  was  taken  to  Charles  Ten 
Eyck's,  and  that  the  defendant  Charles  Ten  Eyck  knew,  or 
ought  to  have  known,  that  the  disease  was  prevalent  in  his 
pasture,  then  it  was  his  duty  to  have  informed  the  plaintiff's 
agent  of  that  fact;  and  if  the  plaintiff's  horse  took  the  dis- 
temper at  the  defendant's  place,  from  contact  with  diseased 
horses  or  by  infection,  and  in  consequence  thereof  died,  plain- 
tiff is  entitled  to  recover  what,  under  the  judgment  of  the 
jury,  under  the  evidence  in  the  case,  the  horse  was  fairly 
worth." 

We  find  no  error  in  this  ruling.  Under  the  circumstances 
of  the  case,  the  law  was  properly  stated  by  the  court,  and  we 
think,  under  the  testimony  of  the  defendant,  that  he  did 
know  that  there  was  disease  among  the  horses  in  his  pasture 
at  the  time  the  plaintiff's  horse  was  turned  in  there.  He  tes- 
tified that  there  was  a  common  disease  among  the  colts  in 
the  pasture  there,  called  a  ''distemper,"  all  along  during  the 
summer  before,  and  that  he  took  from  the  pasture  one  of  the 
horses,  put  it  into  the  barn,  and  cared  for  it  until  it  got  well. 

There  is  some  question,  also,  as  to  whether  the  court  prop- 
erly instructed  the  jury  that  they  might  find  that  William 
Ten  Eyck  acted  as  agent  of  Charles  Ten  Eyck  in  relation  to 
this  pasture.  There  was  some  evidence  in  the  case  tending 
to  show  this  fact,  and  the  court  was  not  in  error  in  leaving 
the  question  to  be  determined  by  the  jury. 

There  is  also  error  assigned  upon  the  ruling  of  the  court  in 
admitting  testimony  as  to  the  value  of  the  horse.  We  find 
no  error  in  these  rulings,  and  shall  not  discuss  the  other 
questions  raised. 
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The  judgment  of  the  court  below  must  be  affirmed  with, 
costs.  

Animals  —  Liabtlttt  op  Agister  for  the  Spread  of  Infectious  Dih- 
■ASS.  —  Plaintiff,  having  agreed  to  pasture  defendant's  sheep,  turned  them 
into  a  field  separated  by  an  insufficient  fence  from  the  field  of  S.,  part  of 
which  it  was  the  duty  of  the  plaiatifif  to  keep  in  repair.  The  sheep  having 
escaped  into  S.'s  field,  and  become  diseased  from  contact  with  other  sheep, 
the  court  decided,  in  an  action  to  account  for  agistment,  that  plaintifiF  was 
guilty  of  negligence  in  suffering  the  sheep  to  escape,  and  that  defendant 
might  recoup  damages:  Sargent  v.  Slack,  47  Vt  674;  19  Am.  Rep.  136,  and 
note.     Compare  Eaton  v.   Winnie,  20  Mich.  156;  4  Am.  Rep.  377. 

SoNDAY  —  Illegal  Contract.  — It  is  no  bar  to  an  action  on  an  account 
stated  that  the  defendant's  indebtedness  was  for  liquors  sold  by  plaintifiF  on 
Sunday,  contrary  to  law,  if  the  account  was  not  stated  on  Sunday:  MelcJioir 
MeCarty,  81  Wis.  252;  11  Am.  Rep.  605.  Where  the  owner  of  a  horse  let 
it  on  Sunday  to  be  driven  for  pleasure  to  a  particular  place,  and  the  hirer 
drove  it  to  a  different  place,  and  injured  it,  the  owner  can  maintain  an  ac- 
tion of  tort  for  conversion  of  the  horse,  notwithstanding  the  contract  of  hir- 
ing was  illegal  and  void:  Hall  v.  Corcoran,  107  Mass.  251;  9  Am.  Rep.  SO. 
Compare  Parker  v.  Latner,  60  Me.  628;  11  Am.  Rep.  210,  and  nota. 
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OOEPORATIONS — AUTHORITY  OF  PRESIDENT  A3  AOBNT  IN   EMPLOYING   MeN. 

—  The  president  of  a  lumber  manufacturing  corporation,  in  the  active 
management  of  its  business,  and  in  the  absence  of  proof  of  any  limita- 
tion to  employ  men,  or  that  authority  in  reference  thereto  had  been  con- 
ferred upon  any  other  person,  has  authority  to  employ  men  by  the  season 
in  the  business  of  the  corporation. 

Corporations  —  Acthority  of  President  as  Agent.  — The  president  of  a 
manufacturing  corporation,  who  is  in  the  active  conduct  and  manage- 
ment of  the  business,  must  be  presumed  to  have  all  the  powers  of  any 
agent  exercising  like  control  and  management,  and  to  have  authority  to 
do  what  is  usually  and  ordinarily  done  by  such  agents  or  managers. 

Corporations  —  Power  of  Agent. — The  primary  intention  of  a  corpora- 
tion in  employing  an  agent  is,  that  he  shall  be  enabled  to  accomplish 
the  purposes  of  the  agency,  and  other  persons  are  invited  to  deal  with 
such  agent  upon  that  understanding. 

Corporations  —  Au ihority  of  President  as  Agent.  —  The  fact  that  a 
person  having  the  active  conduct  of  the  business  of  a  corporation  is  also 
its  president  does  not  operate  as  a  limitation  upon  the  powers  usually 
exercised  by  its  general  agents  or  managers.  His  authority  is  not  lim- 
ited to  that  possessed  by  virtue  of  his  office  as  president,  but  is  incident 
to  the  niciuugeiueut  of  the  business. 

Hanrhett,  Stark^  and  Hancheft,  for  the  appellanL 

C.  E.  Pierce,  for  the  respondent. 
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McGrath,  J.  Ceeder  sues  for  wages,  claiming  a  hiring  for 
the  season  of  1889  at  $3.50  per  day,  and  setting  up  a  dis- 
charge without  cause  before  the  expiration  of  his  time. 

One  Aiken  says  that,  in  the  spring  of  1889,  H.  M.  Loud, 
who  was  the  president  of  the  company,  instructed  him  to  go 
to  Bay  City,  and  employ  two  sawyers  for  the  season,  at  $3.25 
per  day  each;  that  he  went  to  Bay  City,  but  was  unable  to 
get  his  men  at  less  than  $3.50  per  day,  and  sent  word  to  Loud 
by  one  Chase,  and  wired  Peterson,  who  was  the  superintend- 
ent of  the  mill,  to  meet  Chase;  that  he  received  the  reply  tel- 
egram the  same  evening,  and  employed  plaintiff  and  another 
for  that  season  at  $3.50  per  day.  He  was  not  allowed  to  give 
the  contents  of  the  telegram,  but  after  stating  the  employ- 
ment, he  was  asked:  "Did  you  have  any  instructions  from 
Mr.  Loud  to  make  such  an  arrangement?  "  and  replied:  "Yes, 
I  did." 

Ceeder  testifies  to  his  employment  by  Aiken  for  defendant 
at  $3.50  per  day  for  the  season;  that  "  he  [Aiken]  came  there 
with  the  telegram  from  H.  M.  Loud  and  Sons  Lumber  Com- 
pany. He  read  it  over  at  the  house That  was  Tuesday. 

....  I  left  Bay  City  on  the  7th  of  May,  and  arrived  at  Oscoda 
that  night,  about  6  o'clock.  Upon  my  arrival  I  saw  Mr.  Loud, 
and  gave  him  a  letter  that  Mr.  Aiken  had  given  me.  He  says, 
*  All  right;  you  are  the  two  sawyers.'  Says  I,  '  Yes.'  .... 
Then  Mr.  Loud  said,  'Look  around  town,  and  I  will  see  Mr. 
Peterson  to-morrow,  and  give  you  work.' " 

That  he  went  to  work  on  the  10th  of  May,  and  worked  un- 
til July  6th,  when  he  was  discharged  without  cause;  that  in 
June  plaintiff  and  Paul  Lemme,  who  was  hired  with  plaintiff, 
were  in  the  office  of  the  company,  and  Loud  was  present,  but 
witness  was  not  sure  that  Loud  heard  the  conversation;  that 
Lemme  asked  Peterson  if  he  was  going  to  pay  $3.50  per  day 
for  the  season,  and  Peterson  said:  "Yes;  that  is  the  under- 
standing"; that  plaintiff  could  not  get  work  till  the  29th  of 
July,  when  he  obtained  employment  at  $2  per  day  for  the 
balance  of  the  season. 

He  vv:is  paid  at  the  rate  of  $3.50  per  day  up  to  and  includ- 
ing the  fifth  day  of  July,  and  it  is  admitted  that,  if  entitled 
to  a  verdict  at  all,  he  was  entitled  to  $222.50,  the  amount 
found  to  be  due  by  the  jury. 

The  defendant  raised  two  questions  of  fact  upon  the  trial: 
1.  That  Aiken  was  not  instructed  to  em])loy  plaintiff  for  the 
season;    2.  That  plaintiff  was  discharged  for  cause.     Both  of 
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these  questions  have  been  settled  by  the  verdict.  The  only 
question  raised  here  is,  that  defendant  is  a  corporation;  that 
this  is  not  a  case  of  the  ordinary  employment  of  labor  for  the 
necessities  of  the  company,  but  a  special  contract  for  the  en- 
tire season,  and  it  was  not  shown  that  the  president  had  any 
authority  to  make  such  a  contract.  No  testimony  was  offered 
tending  to  show  that  any  limitation  upon  the  president's  pow- 
ers with  respect  to  the  employment  of  men,  nor  was  there  any 
testimony  offered  to  show  that  any  authority  had  been  con- 
ferred upon  any  particular  person  with  reference  to  the  same 
subject.  It  appears  that  Loud  was  in  open  and  notorious 
charge  of  the  business,  and  was  there  in  the  oflBce  from  day  to 
day,  directing  its  conduct.  The  business  of  the  corporation 
was  the  manufacture  of  lumber. 

A  president  of  a  manufacturing  company,  who  is  in  the 
active  conduct  and  management  of  the  business,  must  be  pre- 
sumed to  have  all  the  powers  of  any  agent  exercising  like 
control  or  management,  and  to  have  authority  to  do  what  is 
usually  and  ordinarily  done  by  such  agents  or  managers. 
The  primary  intention  of  a  corporation  in  employing  an  agent 
is  that  he  shall  be  enabled  to  accomplish  the  purposes  of  the 
agency,  and  other  persons  are  invited  to  deal  with  the  agent 
upon  that  understanding. 

In  Adams  Mining  Co.  v.  Senter,  26  Mich.  73,  76,  referring 
to  the  powers  of  a  mining  agent,  this  court  say:  "  We  are  not 
satisfied  that  any  testimony  would  be  needed  to  show  the  ex- 
tent of  the  ordinary  powers  of  an  agent  in  charge  of  such  a 
mine.  The  authority  of  such  officers  must,  within  the  usual 
range  of  business  at  least,  be  recognized  judicially,  like  that 
of  bank  cashiers,  vessel  captains,  and  other  known  agents. 
The  mining  law  recognizes  agents  by  name,  as  known  repre- 
sentatives on  whom  process  may  be  served.  They  are  the 
persons  who  have  charge,  personally,  of  the  local  business  at 
the  mines,  and  are  necessarily  to  be  treated  in  law  as  general 
agents,  to  do  all  that  is  fairly  within  the  scope  of  corporate 

business  in  conducting  the  operations  in  that  locality 

The  business  could  not  be  conducted  at  all  without  a  very  wide 
discretionary  power.  There  is  no  reason,  and  can  be  no  legal 
principle,  which  will  put  the  agent  of  a  corporation  on  any 
different  footing  than  the  agent  of  an  individual  in  regard  to 
the  same  business.  A  general  agent  needs  no  instructions 
within  the  range  of  his  duties,  and  any  limitations  on  his 
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usual  powers  would  not  bind  others  dealing  with  him,  and 
not  warned  of  the  restrictions." 

The  fact  that  a  person  having  the  general  direction  and 
active  conduct  of  the  business  of  a  corporation  is  also  its  pres- 
ident does  not  operate  as  a  limitation  of  the  powers  usually 
exercised  by  such  agents  or  managers.  His  authority  is  not 
limited  to  that  possessed  by  virtue  of  his  oflBce  as  president, 
but  is  incident  to  the  management  of  the  business.  The  case 
is  clearly  within  the  principle  laid  down  in  Adams  Mining  Co. 
V.  Senter,  cited  above.  See  also  Eureka  Iron  Works  v.  Bresna- 
han,  60  Mich.  332;   Whitaker  v.  Kilroy,  70  Mich.  635. 

The  judgment  is  aflSrmed,  with  costs  to  plaintiff. 

Corporations  —  Powbrs  or  thb  Pksstdvut  or  Managino  Aatxn. — 
The  president  of  a  oorporation  may,  without  express  authority,  do  any  acta 
necessary  to  carry  on  the  business  of  the  corporation:  Sherman  etc  Co.  y. 
Swigart,  43  Kan.  292;  19  Am.  St.  Rep.  137;  Mitchell  v.  Deeds,  49  111.  416; 
95  Am.  Dec.  621,  and  note;  Washburn  v.  Nashville  etc  R.  B.  Co.,  2  Head, 
638;  75  Am.  Deo.  784;  Chicago,  Burlington  etc  R.  R.  Co.  v.  Coleman,  18  IlL 
297;  68  Am.  Dec.  544,  and  note.  The  acts  of  the  president  of  a  corporation 
done  in  the  management  of  the  business,  and  within  the  scope  of  his  author- 
ity, are  the  acts  of  the  corporation:  Marlatt  v.  Levee  etc  Co.,  10  La.  583;  29 
Am.  Dec.  468;  Kenton  Ins.  Co.  v.  Bovmian,  84  Ky.  430;  Lancaster  County  v, 
Cherauj  etc  R.  R.  Co.,  28  S.  0.  135;  Siebe  v.  Joshua  Hendy  M.  W.,  86  Cal. 
890. 
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[86  Michigan,  576.] 

OBmNANOB  —  Reasonableness  —  Restraint  of  Trade  —  Discrtmina- 
TION.  —  A  municipal  ordinance  requiring  a  hawker  or  peddler  who 
travels  on  foot  to  pay  a  license  of  ten  dollars  for  the  lirat  day  and  five 
dollars  for  each  subsequent  day,  and  if  traveling  with  one  horse,  twenty 
dollars  and  fifteen  dollars,  and  if  traveling  with  two  or  more  horses, 
twenty-five  dollars  and  fifteen  dollars,  for  the  first  and  all  subsequent 
days,  is  invalid,  as  unreasonable  and  in  restraint  of  trade,  and  as  dis- 
criminating between  residents  and  non-resi<lent3  of  the  city. 

Justice  of  Peace  —  Liability  for  Judicial  Error. — A  justice  of  the 
peace,  acting  in  good  faith  and  having  jurisdiction  of  the  person  and  of 
the  subject-matter,  is  not  civilly  liable  in  damages  for  error  of  judg- 
ment in  holding  an  unconstitutional  ordinance  valid  and  enforcing  it  by 
imprisoning  the  violator  of  it.  Nor  is  the  officer  liable  who  makes  the 
arrest  in  such  case. 

Inferior  Courts  —  Liability  for  Judicial  Errors. — Inferior  tribunals 
have  aright  to  exercise  their  honest  judgment  in  passing  upon  all  ques- 
tions presented  to  them;  and  wlien  they  have  so  exercised  it,  they  are 
exempt  from  civil  liability  for  errors,  although  such  errors  result  in  de- 
priving the  citizen  temporarily  of  liis  liberty.  His  only  remedy  is  by 
appeaL 
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T.  A.  E.  and  J.  C.  Weadock,  for  the  appellants. 
Gallagher  and  Barry,  for  the  respondent. 

Grant,  J.  Plaintiff  obtained  a  verdict  and  judgment 
against  defendants  for  false  imprisonment  for  $450. 

Defendant  Mangan  was  the  police  justice  of  Bay  City,  and 
defendant  Catlin  was  a  policeman.  One  Michael  Tanney 
entered  a  complaint  against  the  plaintiff,  charging  him  with 
a  violation  of  a  city  ordinance  in  regard  to  hawking  and  ped- 
dling. A  warrant  was  issued  by  the  justice,  and  placed  in 
the  hands  of  Catlin,  who  executed  it  by  arresting  plaintiff 
and  bringing  him  before  the  justice  for  trial.  The  trial  was 
adjourned  three  days,  and  plaintiff  permitted  to  go  on  his 
own  recognizance.  He  waived  a  trial  by  jury,  was  convicted, 
sentenced  to  pay  a  fine  of  one  hundred  dollars,  and  in  default 
thereof,  that  he  be  confined  in  the  county  jail  until  the  pay- 
ment thereof,  not  exceeding  ninety  days.  He  refused  to  pay 
the  fine,  and  was  committed  to  jail,  where  he  remained  four 
days,  after  which  he  was  released  on  an  appeal  bond,  having 
appealed  his  case  to  the  circuit  court.  Plaintiff  employed  an 
attorney  upon  the  trial  of  the  cause  before  the  justice,  who 
there  claimed  that  the  ordinance  was  unconstitutional  and 
void. 

The  justice  had  jurisdiction  of  the  person  and  of  the  sub- 
ject-matter of  the  suit.  It  is  not  claimed  that  the  defendants 
acted  in  bad  faith.  On  the  contrary,  it  is  manifest  that  both 
acted  honestly,  and  in  the  belief  that  they  were  in  the  per- 
formance of  their  official  duties.  The  violation  of  the  ordi- 
nance by  plaintiff  is  conceded.  The  sole  question  raised 
before  the  justice  was  upon  the  validity  of  the  ordinance. 
The  defendant  Mangan,  in  the  exercise  of  his  honest  judg- 
ment, held  it  valid,  and  the  defendant  Catlin  acted  upon  a 
warrant  and  commitment  fair  upon  their  face. 

The  ordinance  required  every  person  soliciting  a  license  as 
a  hawker  or  peddler  to  pay  ten  dollars  for  the  first  day,  and 
five  dollars  for  each  subsequent  day,  if  he  traveled  on  foot; 
if  he  traveled  with  one  horse,  twenty  dollars  for  the  first  day, 
and  fifteen  dollars  for  each  subsequent  day;  if  he  traveled  with 
two  or  more  horses,  twenty-five  dollars  for  the  first  day,  and 
fifteen  dollars  for  each  subsequent  day.  "We  think  the  ordi- 
nance invalid,  on  account  of  its  unreasonabloness.  Practi- 
cally, if  enforced,  it  would  amount  to  a  prohibition  of  the 
b;:-!!ieps.       The    ordinance    is    olgectioiiable    upon    another 
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ground,  viz.,  it  makes  an  unjust  discrimination  between 
residents  of  Bay  City  and  non-residents.  It  practically  ex- 
empts residents  from  its  provisions,  while  imposing  so  unjust 
and  unreasonable  a  license  upon  non-residents.  Counsel  for 
the  defendants  did  not  seriously  contend  for  its  validity. 

The  main  question  is.  Are  these  defendants  to  be  held  re- 
Bponsible  in  a  civil  action,  —  the  one  for  his  judicial  deter- 
mination, and  the  other  for  executing  a  warrant  issued  by  a 
court  of  competent  jurisdiction?  Plaintiff's  counsel  state 
their  position  as  follows:  "  Officers  acting  under  unconstitu- 
tional laws  are  liable,  no  matter  how  innocently  they  may  act, 
nor  how  ignorant  they  may  be  of  the  invalidity  of  their  pro- 
cess. It  is  a  fundamental  rule  in  the  law  of  torts,  that  no 
matter  how  good  the  faith  of  the  wrong-doer,  nor  how  ear- 
nestly he  may  believe  that  his  acts  are  justified,  he  must  re- 
spond in  damages  to  the  party  on  whom  he  has  inflicted  the 
wrong." 

This  statement,  under  all  the  authorities,  must  be  confined 
to  inferior  judicial  officers.  It  is  conceded  that  circuit  judges 
cannot  be  held  liable  in  a  civil  action  for  any  judicial  deter- 
mination, although  such  determination  results  in  depriving 
the  citizen  temporarily  of  his  liberty.  Circuit  judges  are 
usually  men  of  experience  and  education  in  the  law,  while 
justices  of  the  peace  seldom  have  any  legal  education  or 
training.  Upon  what  reason  should  the  former  be  held  ex- 
empt from  liability  for  their  errors,  while  the  latter  must  be 
severely  punished  for  honest  errors  of  judgment?  I  can  find 
no  reason  in  such  distinction. 

In  the  case  of  Ortman  v.  Greenman,  4  Mich.  291,  this  court 
severely  censured  a  justice  of  the  peace  for  holding  an  act  of 
the  legislature  unconstitutional.  In  that  decision  the  court 
said:  "We  regret  that  any  magistrate  should,  in  the  course 
of  his  official  duty,  presume  to  do  that  which  the  highest 
judicial  tribunals  of  the  land  do  with  great  caution,  and  only 
after  the  most  mature  deliberation." 

It  is  evident  that,  under  this  rule,  justices  of  the  peace  would 
seldom  hold  an  ordinance  or  act  of  the  legislature  valid  were 
its  unconstitutionality  challenged  in  the  interest  of  a  re- 
spondent charged  with  crime.  If  these  inferior  officers  are 
to  be  held  liable  in  one  case,  it  follows  that  they  must  in  all; 
and  a  justice  of  the  peace  could  therefore  be  held  liable  for 
liinding  a  person  over  to  the  circuit  court  for  trial,  if  it  should 
afterwards  be  held  by  the  appellate  court  that  the  act  under 
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which  he  was  arrested  was  unconstitutional.  Public  policy, 
in  my  judgment,  forbids  the  adoption  of  such  a  rule. 

In  all  criminal  prosecutions  there  are  two  parties  inter- 
ested, viz.,  the  accused  and  the  people.  It  is  inevitable,  under 
any  criminal  procedure,  that  innocent  persons  will  sometimes 
be  arrested  and  tried.  Judicial  officers  are,  and  must  of 
necessity  be,  intrusted  with  the  investigation  and  trial  of 
offenses  against  the  laws  of  the  state,  and  in  such  cases  con- 
stitutional questions  must  frequently  arise  for  determination. 
When  these  officers  have  acted  in  good  faith  in  determining 
such  questions,  the  innocent  is  without  remedy.  The  consti- 
tution guarantees  no  man  immunity  from  arrest.  It  guar- 
antees him  a  fair  and  impartial  trial.  It  has  provided  him 
with  appellate  courts,  to  which  he  may  resort  for  the  correc- 
tion of  errors  committed  by  the  inferior  courts.  With  this 
he  must  be  content.  These  inferior  tribunals  should  be  left 
to  the  exercise  of  their  honest  judgment,  and  when  they  have 
so  exercised  it,  they  are  exempt  from  civil  liability  for  errors. 
This  is  the  only  rule  which  can  secure  a  proper  administra- 
sion  of  our  criminal  laws.  The  interests  of  the  individual 
must  in  such  case  yield  to  the  interests  of  the  public.  This 
is  the  rule  adopted  by  the  supreme  court  of  Iowa:  Henke  y. 
McCord,  55  Iowa,  378. 

Judgment  reversed,  and  new  trial  ordered. 

Municipal  Corporations  —  Validitt  o»  Ordinances  —  Reason ablb* 
NKS3  —  Discrimination  —  Restraint  op  Trade.  —  An  ordinance  ia  re- 
straint of  trade  is  void:  Hughes  r.  Recorders  Court,  76  Mich.  574;  13  Am.  St. 
Rep.  476,  and  note;  Ghaddock  v.  Day,  lb  Mich.  527,  13  Am.  St.  Rep.  468, 
and  note;  Barling  v.  West,  29  Wis.  307;  9  Am.  Rep.  577.  Ordinances  passed 
by  the  governing  body  of  a  city  must  be  reasonable;  they  must  not  be  partial 
or  unfair,  nor  make  special  or  unwarranted  discriminations;  Anderson  v.  City 
of  Wellington,  40  Kan.  173;  10  Am.  St.  Rep.  175;  Hyde  Park  v.  Carton,  132 
III.  100;  State  T.  Rotoc,  72  Md.  648.  An  ordinance  which,  by  its  effect, 
grants  privileges  to  a  certain  class  is  void:  City  qf  Shreveport  v.  Levy,  26  La. 
Ann.  671;  21  Am.  Rep.  653;  State  v.  SchUmmer,  42  La.  Ann.  1166.  As  to 
the  validity  of  ordinances  in  general,  see  extended  note  to  Milne  r.  David' 
ton,  16  Am.  Rep.  191-198. 

JrsTicB  OP  Peace  —  Liability  por  Judicial  Error. — No  action  lies 
for  a  judicial  act:  Tompkins  v.  Sands,  8  Wend.  462;  24  Am.  Dec.  46,  and 
note;  Jones  v.  Hughes,  6  Serg.  &  R.  298;  9  Am.  Deo.  364;  Oregorjf  T« 
Broton,  4  Bibb,  28;  7  Am.  Deo.  731,  and  note. 
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People  v,  Wagner. 

[86  MICHIOAM,  594.] 

liUMiciPAL  Corporations  —  Ordinance  Reoulathtg  WnoH*  OV  Bkxad 
Loaves.  —  An  ordinance  providing  that  all  bread  of  every  description 
manufactured  by  the  bakers  of  the  city  shall  be  made  into  loarea  of  one, 
two,  and  four  pounds,  and  no  other,  avoirdnpois  weight,  and  that  no 
baker  shall  make  for  sale,  or  shall  sell  or  expose  for  sale,  any  bread  that 
shall  be  deficient  iu  weight,  but  not  attempting  to  fix  the  price  of  bread, 
is  valid,  and  within  the  provisions  of  a  charter  empowering  the  common 
council  to  "direct  and  regulate  the  weight  and  quantity  of  bread,  the 
size  of  the  loaf,  and  the  inspecting  thereof." 

Municipal  Corporations  —  Ordinance.  —  Constitutional  provisions  re- 
lating to  the  title  of  laws  passed  by  the  legislature  do  not  apply  to  city 
ordinances. 

PoLioB  Power  —  Prevention  or  Fraud.  —  The  state  may  institute  any 
reasonable  preventive  remedy  when  the  frequency  of  fraud,  or  the  diffi- 
enlty  experienced  by  individuals  in  circumventing  it,  is  so  great  that  no 
other  means  will  prove  eflBcacious. 

Police  Power  —  Extent  or.  —  The  police  power  of  the  state  is  not  confined 
to  regulations  looking  to  the  preservation  of  life,  health,  good  order, 
and  decency.  Laws  providing  for  the  detection  and  prevention  of 
imposition  and  fraud,  as  a  general  proposition,  are  free  from  constitu- 
tional objection. 

William  Look  and  H.  F.  Chipman,  for  the  appellants. 

Charles   W.  Casgrain  and   Charles  S,  MeDonaldy  for  the 

people. 

McGrath,  J.  These  cases  come  from  the  recorder's  court 
of  the  city  of  Detroit  by  writ  of  certiorari^  defendants  having 
been  convicted  of  a  violation  of  a  city  ordinance.  By  stipu- 
lation, the  cases  come  up  on  one  record. 

Defendants  are  bakers,  and  are  charged  with  making  for 
sale,  selling,  and  offering  for  sale  bread  that  was  deficient  in 
weight  under  the  ordinance. 

The  ordinance  is  entitled  "An  ordinance  relative  to  the 
manufacture  and  sale  of  bread."  The  ordinance  provides 
that  it  shall  not  be  lawful  for  any  person  to  carry  on  the  trade 
or  business  of  baker  without  first  having  obtained  from  the 
common  council  a  permit  for  that  purpose.  It  next  pre- 
scribes how  the  permit  shall  be  obtained,  and  that  the  clerk 
shall  keep  a  record  of  the  permits  granted.  It  then  concludes 
as  follows:  — 

"  Sec.  4.  All  bread  of  every  description  manufactured  by 
the  bakers  of  this  city  for  sale  shall  be  made  of  good  and 
wholesome  flour  or  meal,  into  loaves  of  orie  pound,  two 
pounds,  and  four  pounds,  and  no  other,  avoirdupois  weight; 
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and  no  baker  shall  make  for  sale,  or  shall  sell  or  expose  for 
sale,  any  bread  that  shall  be  deficient  in  weight  according  to 
the  requisitions  prescribed  in  the  preceding  section  of  this 
chapter;  provided  alivays,  that  such  deficiency  in  the  weiglit 
of  such  bread  shall  be  ascertained  by  the  sealer  of  weights 
and  measures,  by  weighing  or  causing  to  be  weighed  in  his 
presence,  within  eight  hours  after  the  same  shall  have  been 
baked,  sold,  or  exposed  for  sale;  and  provided  further,  that 
whenever  any  allowance  in  the  weight  shall  be  claimed  on 
account  of  any  bread  having  been  baked,  sold,  or  exposed  for 
sale  more  than  eight  hours,  as  aforesaid,  the  burden  of  proof 
in  respect  to  the  time  when  the  same  shall  have  been  baked, 
sold,  or  exposed  for  sale  shall  devolve  upon  the  defendant  or 
baker  of  such  bread. 

"  Sec.  6.  The  sealer  of  weights  and  measures,  under  the 
direction  of  the  chief  of  police,  shall  be  inspector  of  bread; 
and  it  shall  be  his  duty,  and  he  is  hereby  authorized  and  re- 
quired, from  time  to  time,  and  not  less  than  once  in  each 
month,  at  all  seasonable  hours,  to  enter  into  and  inspect  and 
examine  every  baker's  shop,  storehouse,  or  other  building 
where  any  bread  is  or  shall  be  baked,  stored,  or  deposited  or 
offered  for  sale,  and  to  inspect  and  examine  all  bread  found 
therein,  and  also  to  stop,  detain,  and  examine,  in  any  part  of 
said  city,  any  person  or  persons,  wagons  or  other  carriages, 
carrying  any  loaf  of  bread  for  the  purpose  of  sale,  and  weigh 
the  same,  and  determine  whether  the  same  are  in  violation  of 
the  true  intent  and  meaning  of  this  chapter;  and  if  the  said 
inspector  shall  find  any  bread  not  conformable  to  the  direc- 
tions herein  contained,  or  any  part  of  them,  he  shall  make 
compliiint  thereof  for  the  purpose  of  having  such  person  prose- 
cuted according  to  law. 

"  Sec.  6.  No  person  or  persons  shall  obstruct,  or  in  any 
manner  impede  or  willfully  delay,  the  said  sealer  of  weights 
and  measures  in  the  execution  of  his  duties  under  this  ordi- 
nance, either  by  refusing  him  or  delaying  his  entrance  or  ad- 
mission into  any  of  the  places  above  mentioned,  or  refuse  or 
omit  to  stop  their  wagon  or  carriage  as  aforesaid,  whereby  the 
due  execution  of  this  ordinance,  or  any  part  of  it,  shall  be 
impeded  or  obstructed. 

"  Sec.  7.  Any  violation  of  any  of  the  provisions  of  this 
ordinance  shall  be  punished  by  a  fine  not  to  exceed  fifty  dol- 
lars and  the  costs  of  prosecution,  and  the  ofiender  may  1  e 
imprisoned  in  the  Detroit  house  of  correction  until  the  pay- 
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ment  thereof;  provided  always,  that  the  term  of  such  im- 
prisonment shall  not  exceed  the  period  of  six  months." 

The  defendants  insist, —  1.  That  matters  contained  within 
the  body  of  the  ordinance  are  not  within  its  title;  2.  That  by 
the  ordinance  private  property  is  taken  without  compensation; 
3.  That  the  ordinance  abridges  the  right  of  the  respondents 
to  manufacture  loaves  of  bread  of  such  size  or  weight  as 
they  may  deem  most  salable;  4.  That  it  curtails  defendants' 
business,  and  places  a  limitation  upon  the  capacity  of  re- 
spondents to  carry  on  a  lawful  business;  5.  That  the  ordi- 
nance is  not  within  the  police  powers  of  the  state. 

There  is  no  force  in  the  first  objection,  as  the  provisions  of 
the  ordinance  are  clearly  within  the  scope  of  its  title.  It  has 
been  held  that  the  constitutional  provisions  relating  to  the 
title  of  laws  passed  by  the  legislature  do  not  apply  to 
ordinances  enacted  by  a  common  council  of  a  city:  People  v. 
Hanrahan,  75  Mich.  611,  615. 

The  ordinance  does  not  provide  for  the  taking,  seizing,  or 
destruction  of  short-weight  bread.  It  does  prohibit  the  sale 
of  bread  which  is  deficient  in  weight.  The  same  objection 
might  be  made  to  ordinances  prohibiting  the  importation  of  in- 
fected rags,  or  the  sale  of  diseased  cattle,  or  of  unsound  beef, 
or  of  decayed  vegetables,  or  of  illuminating  oils  which  are 
below  the  standard  test,  or  of  watered  milk. 

In  Wheeler  v.  Russell,  17  Mass.  258,  it  was  held  that  no  re* 
covery  could  be  had  for  the  price  and  value  of  shingles  which 
were  not  of  the  statutory  dimensions.  In  Eaton  v.  Kegan,  114 
Mass.  433,  it  was  held  that,  in  view  of  the  statute  requiring 
oats  and  meal  to  be  sold  by  the  bushel,  no  recovery  could  be 
had  for  the  price  and  value  of  those  articles  when  sold  by  the 
bag. 

It  is  claimed  by  defendants  that,  in  order  to  get  a  pound  of 
baked  bread,  they  are  compelled  to  put  into  the  oven  more 
than  a  pound  of  dough,  and  that  the  process  of  baking  reduces 
the  weight,  and  when  asked  what  it  is  that  evaporates,  they 
reply,  "  Water."  But  they  say  the  process  of  baking  is  not 
always  uniform;  that  the  oven  may  be  too  hot,  in  which  case 
the  bread  crusts  or  skins  quickly,  retaining  the  moisture,  and 
again,  it  may  be  too  cold,  in  which  case  the  bread  dries  up, 
rather  than  bakes,  and  in  order  to  insure  a  pound  loaf,  the 
latter  contingency  must  be  provided  against,  and  the  weight 
of  the  dough  must  always  be  regulated  accordingly;  that 
fermentation  is  not  always  regular,  and   when  it  reaciKS  a 
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certain  point  the  dough  must  be  put  into  the  oven,  without 
reference  to  the  condition  of  the  oven;  that  the  cutting  up  of 
the  dough,  the  weighing  of  it,  and  its  transfer  to  the  oven  is 
necessarily  hurried,  and  the  scales  are  liable  to  become 
clogged  or  afifected  by  dust. 

Notwithstanding  all  the  difficulties  suggested  by  respond- 
ents, the  evidence  shows  that  the  bread  inspector  has  been 
diligent  in  the  performance  of  his  duties;  had  frequently 
visited  the  several  bakeries  of  defendants,  and  but  one  of 
these  defendants  has  before  this  time  been  complained  of,  and 
that  was  fifteen  years  ago;  and  it  is  admitted  by  defendants, 
not  only  that  the  ordinance  may  be  complied  with,  but  that 
the  short-weight  bread  discovered  by  the  inspector  was  made 
for  the  very  purpose  of  testing  the  validity  of  this  ordinance, 
and  after  the  authorities  had  caused  complaint  to  be  made 
against  defendants,  they  resumed  the  former  manner  of  doing 
business,  and  made  their  bread  in  accordance  with  the  pro- 
visions of  the  ordinance. 

Again,  it  is  claimed  that  a  barrel  of  flour  will  make  250 
loaves  of  bread,  and  that  it  is  impossible  to  distribute  an 
ordinary  advance  in  price  of  flour  over  this  product;  in  other 
words,  that  the  price  of  a  loaf  of  bread  cannot  be  advanced  a 
fraction  of  a  cent.  This  difficulty  affects  the  retail  dealer  more 
than  the  wholesaler.  It  has  to  be  met  in  the  sale  of  a  pound 
of  nails,  of  a  dozen  buttons,  or  of  a  paper  of  needles,  as  well 
as  in  the  sale  of  a  loaf  of  bread.  The  ordinance  does  not 
attempt  to  regulate  the  price  of  the  commodity.  That  is  not 
necessarily  fixed  with  reference  to  flour  at  its  cheapest  price, 
BO  that,  until  the  price  of  flour  is  reduced  until  it  reaches  a 
point  where  the  reduction  may  be  distributed,  the  dealer  gets 
the  advantage  of  the  reduction,  and  when  it  advances  above 
the  standard  the  consumer  gets  the  advantage,  until  a  point 
is  reached  where  the  advance  may  be  added.  This  fluctua- 
tion and  these  results  are  ordinary  incidents  of  trade. 

The  state  may  institute  any  reasonable  preventive  remedy 
when  the  frequency  of  the  frauds,  or  the  difficulty  exper- 
ienced by  individuals  in  circumventing  them,  is  so  great  that 
no  other  means  will  prove  efficacious:  Tiedeman'e  Limitation 
of  Police  Power,  sec;  89,  p.  208. 

Bread  is  an  article  of  general  consumption.  It  is  usually 
sold  by  the  loaf,  and  the  individual  consumer,  in  the  majority 
of  cases,  buys  by  the  single  loaf.  Each  transaction  involves 
but  a  few  pennies,  although  the  number  of  individual  trans- 


July,  1891.]  People  v.  Wagner.  146 

actions  in  a  large  city  reaches  each  day  into  the  thousands, 
and  the  opportunities  for  fraud  are  frequent.  It  would  be 
practically  impossible  to  prevent  fraud  in  the  sale  of  short- 
weight  loaves  if  the  matter  was  left  to  the  ordinary  legal  rem- 
edy afforded  the  individual  consumer  for  fraud  or  deceit.  The 
amount  involved  would  not  justify  a  resort  to  litigation.  Sales 
are  invariably  made  in  loaves  of  the  size  of  one,  two,  or  four 
pound  packages,  and  the  ordinance  simply  takes  the  usual 
and  ordinary  packages  or  loaves  into  which  bread  is  made, 
and  fixes  the  standard  of  weight  of  each  package.  It  does 
not  prohibit  the  sale  of  bread  by  weight  if  it  overruns,  as  it  is 
claimed  it  sometimes  does,  nor  does  it  prohibit  the  exaction 
of  an  increased  price  by  reason  of  the  additional  weight.  It 
does  not  prohibit  the  sale  of  a  half  or  a  quarter  or  any  other 
fraction  of  a  loaf. 

Our  statutes  not  only  fix  the  number  of  pounds  of  each  of 
the  various  commodities  that  shall  constitute  a  bushel,  but 
they  also  provide  that  a  "  box  "  or  "  basket "  of  peaches  shall 
contain  one  third  of  a  bushel,  and  they  fix  the  size  of  a  "bar- 
rel "  of  fruit,  roots,  or  vegetables,  and  they  may,  with  equal 
propriety,  fix  the  weight  of  a  package  or  Igaf  of  bread. 

The  police  power  of  a  state  is  not  confined  to  regulations 
looking  to  the  preservation  of  life,  health,  good  order,  and 
decency.  Laws  providing  for  the  detection  and  prevention 
of  imposition  and  fraud,  as  a  general  proposition,  are  free 
from  constitutional  objection:  Tiedeman's  Limitation  of  Po- 
lice Power,  sec.  89,  p.  208. 

The  charter  of  the  city  of  Detroit  empowers  the  common 
council  to  "direct  and  regulate  the  weight  and  quantity  of 
bread,  the  size  of  the  loaf,  and  the  inspecting  thereof."  The 
ordinance  is  clearly  within  this  provision,  and  it  cannot,  un- 
der the  decision  in  People  v.  Armstrong,  73  Mich.  293,  16  Am. 
St.  Rep.  578,  be  subjected  to  the  test  of  reasonableness. 

The  convictions  are  affirmed,  and  the  writ  dismissed. 


MUNICIPAL  CoBPOKATiOKS  —  Ordihanob.  —  Laws  regulating  the  form  of 
proceeding,  and  the  constitutional  provisions  relating  to  the  publio  statutes 
of  the  state,  do  not  apply  to  municipal  ordinances:  State  r.  Boneil,  42  La. 
Ann.  1110;  21  Am.  St.  Rep.  413,  and  note. 

Municipal  Corporations  —  Ordinances  —  Polkjb  Power.  —  The  police 
power  of  the  state  is  the  authority  vested  in  the  legislature  by  the  constitu- 
tion to  enact  all  wholesome  and  reasonable  laws  that  they  may  deem  con- 
ducive to  the  public  good:  State  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep. 
696,  and  note.  An  ordinance  adopted  by  a  municipal  corporation  under  au- 
thority delegated  to  it  by  the  legislature  has  the  same  force  and  effect  within 
Am.  St.  Rep.,  Vol.  XXIV.  — 10 
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the  corporate  limits  as  a  statute  passed  by  the  legislature  itself:  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  268;  19  Am.  St.  Rep.  490,  and  note.  Laws 
preventing  the  imposition  of  fraud  in  the  sale  of  articles  are  valid  exercises 
of  the  police  power  of  the  state:  State  v.  Cajnpbeil,  64  N.  H.  402;  10  Am. 
St.  Rep.  419,  and  note.  It  is  clearly  within  the  legislative  power  of  the 
state  to  authorize  city  councils  to  pass  ordinances  regulating  the  sale  of  com- 
modities: Ex  parte  Byrd,  84  Ala.  17;  6  Am.  St.  Rep.  328,  and  note.  A  stat- 
nte  prohibiting  the  sale  of  spurious  articles,  thereby  preventing  fraud,  is 
coostitutionali  Steiner  v.  Bay,  84  Ala.  93;  6  Am.  St.  Rep.  332,  and  note. 


Huntington  v.  Parkhurst. 

[87  Michigan,  38.] 

Landloud  and  Tenant. —  One  Who  Enters  into  Possbssion  of  Land 
CNUER  AN  Agrkement  fok  A  Lease,  m  liioh  is  to  be  reduced  to  writaig 
according  to  the  terms  agreed  upon,  and  wlio  thereafter  pays  rent  for  two 
months  and  then  refuses  to  execute  such  lease,  nevertheless  becomes  a 
tenant  either  at  will  or  from  year  to  year,  and  both  he  and  the  landlord 
acquire  riglits  of  wiiioli  neiilier  can  be  divested  without  proper  notice. 

Lease  Void  by  the  Staiute  of  Fratds  may  be  Referred  to  as  Show- 
ing THE  Intkntion  OF  THE  Parties,  and  it  has  been  generally  held 
that  if  the  tenant  enters  and  occupies  the  property,  the  agreement  may 
be  looked  to  as  showing  the  terms  under  which  the  tenancy  subsisted 
in  all  respects,  except  as  to  the  duration  of  the  term. 

Tenancy  at  Will  cannot  be  Terminated  without  the  Notice  pre- 
scribed ly  the  statute. 

Tbnant  at  Will  Who  Abandons  the  Leased  Premises  without  justifi- 
able cause,  and  without  giving  the  notice  required  by  statute,  remains 
liable  for  their  use  and  occupation. 

Landlord  and  Tenant. —  Tenant  Entering  under  a  Void  Lease  may 
be  com]'elle(l  to  pay  rent  for  a  longer  period  than  he  actually  occupies, 
if  by  paying  rent  he  has  become  a  tenant  at  will,  and  he  abandons  the 
premises  without  giving  proper  notice  to  his  landlord. 

Q.  A.  Smith  and  A.  D.  Prosser,  for  the  appellant. 

A.  B.  Haynes,  and  Montgomery  and  Lee,  for  the  plaintiff. 

Champltn,  C.  J.  This  action  was  commenced  before  a  jus- 
tice of  the  peace  to  recover  for  the  Li.se  and  occupation  of  cer- 
tain premises  before  then  claimed  to  have  been  leased  by  the 
plnintiff  to  the  defendant.  The  plaintiff  had  judgment  before 
the  justice,  and  the  case  was  appealer!  to  the  circuit  court,  and 
there,  after  hearing  the  testimony,  the  court  directed  a  verdict 
for  the  plaintiff. 

We  quote,  with  a  few  amendments,  the  statement  of  facts 
taken  from  the  supplemental  brief  of  counsel  for  defendant, 
namely:  The  plaintiff  was  the  owner  of  a  store  building,  in 
which  was  contained  a  stock  of  goods  which  had  been  attached, 
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and  which  was  sold  by  the  sheriff  at  public  auction,  and  pur- 
chased by  the  defendant.  When  the  goods  were  offered  for 
sale,  the  plaintiff  informed  the  auctioneer,  and  he  so  an- 
nounced, that  any  purchaser  of  the  stock  of  goods  might  obtain 
a  lease  of  the  store.  Immediately  after  the  purchase  by  the 
defendant,  the  plaintiff  and  he  talked  together  with  reference 
to  leasing  the  store,  and  it  was  then  agreed  between  them  that 
the  plaintiff  would  execute  to  defendant  a  written  lease  of  the 
premises  for  a  term  of  one  year,  with  the  privilege  of  three  or 
five  years,  for  a  yearly  rental  of  $500,  payable  monthly,  in  in- 
stallments of  $41.66.  The  defendant  agreed  to  accept  and 
enter  into  such  a  lease  on  those  conditions,  and  on  account  of 
the  lateness  of  the  hour  the  plaintiff  said  he  would  have  the 
lease  drawn  after  he  returned  home,  and  they  could  execute  it 
at  some  future  time.  Without  any  other  agreement  or  under- 
standing, defendant  occupied  the  store  two  months,  and  paid 
the  monthly  rental  of  $41.66.  The  defendant,  through  his 
father,  during  this  period  of  time,  requested  the  plaintiff  to 
execute  the  lease,  who  replied  that  he  would  do  so,  but  that,  the 
defendant  not  being  present  to  execute  the  lease  with  him,  he 
would  have  it  drawn  so  that  when  they  came  together  it  could 
be  signed.  The  term  commenced  on  the  sixth  day  of  May. 
1890,  and  the  rent  was  paid  to  July  6,  1890.  On  the  third 
day  of  July  the  defendant  removed  from  the  premises.  On 
the  Sunday  before,  he  had  an  interview  with  the  plaintiff,  in 
which  he  told  him  that  he  was  going  to  vacate,  to  which  the 
plaintiff  replied  that  he  had  rented  the  store  for  a  year.  The 
defendant,  after  he  had  removed  from  the  premises,  locked 
the  door,  and  left  the  key  in  a  bank  with  which  plaintiff  was 
connected,  with  directions  to  deliver  it  to  plaintiff.  Plaintiff 
refused  to  accept  the  key  or  the  possession  of  the  premises, 
and  after  the  next  month's  rent  became  due  and  payable, 
brought  his  action  to  recover  for  the  use  and  occupation  of  the 
premises. 

The  first  question  to  be  decided  is.  What  was  the  nature  and 
extent  of  defendant's  holding,  under  the  facts  above  stated? 
The  question  so  ably  argued  by  defendant's  attorney  in  his 
original  and  supplemental  briefs,  and  orally  before  the  court, 
namely,  that  the  testimony  shows  that  no  actual  lease  was 
entered  into,  but  that  there  was  an  agreement  for  a  lease  for  a 
term  of  one  year,  with  the  privilege  of  three  or  five  years,  at 
an  annual  rental  of  .i^.")(10,  payable  nioiitlily,  at  the  rate  of 
$41. 6G,  does  not  reach  and  dispose  of  the  merits  of  the  contro- 
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versy.  The  terms  of  the  lease  were  agreed  upon,  and  it  was 
agreed  that  they  should  be  reduced  to  writing.  This,  doubt- 
less, was  an  agreement  for  a  lease  to  be  executed  according  to 
the  terms  agreed  upon;  but  the  testimony  shows  further  that 
the  defendant  went  immediately  into  possession  under  the 
agreement  that  he  should  have  a  written  lease  for  one  year, 
with  the  privilege  of  three  or  five  years,  as  above  stated,  and 
occupied  the  premises  and  paid  the  stipulated  rent  for  two 
months.  Under  such  facts,  the  relation  of  landlord  and  ten- 
ant was  created.     The  defendant  became  a  tenant  at  will. 

It  is  laid  down  by  Taylor,  in  his  work  on  landlord  and  ten- 
ant (sec.  60),  that  "where  a  party  enters  into  the  possession 
of  premises  under  an  agreement  to  accept  a  lease  for  twenty 
months,  and  subsequently  refuses  to  accept  the  lease,  he  be- 
comes by  such  refusal  a  strict  tenant  at  will,  for  he  may  be 
ejected  immediately;  but  if  the  landlord  accepts  rent  from 
him  monthly,  or  according  to  the  terms  of  the  original  agree- 
ment, a  general  tenancy  at  will  is  created,  commencing  from 
the  time  of  entry";  and  "while  a  man  who  enters  under  a 
void  lease  is  strictly  a  tenant  at  will,  if  he  pays  rent  he  be- 
comes a  general  tenant  at  will  or  from  year  to  year,  accord- 
ing to  circumstances." 

In  this  case  the  agreement  for  a  periodical  rent,  and  the 
agreed  term  of  a  year,  at  all  events,  makes  the  holding  of 
defendant  a  tenancy  from  year  to  year:  See  Taylor  on  Land- 
lord and  Tenant,  sec.  56,  and  cases  cited  in  note  2. 

Counsel  for  defendant  claim  that  an  entry  under  an  agree- 
ment for  a  lease  is  a  mere  license,  and  can  be  terminated  by 
either  party  before  the  written  lease  is  executed,  and  cited 
Taylor  on  Landlord  and  Tenant,  sec.  37.  The  author  does 
make  use  of  the  expression  that  "such  an  agreement,  how- 
ever, will  operate  as  a  license  to  enter  upon  the  premises 
agreed  to  be  demised  ";  but  it  was  not  the  intention,  as  I 
think,  of  the  author  to  convey  the  idea  that  a  person  so  agree- 
ing for  a  lease  might  enter  and  occupy  the  premises,  and  pay 
rent  in  accordance  with  the  agreement,  without  becoming  a 
tenant.  The  distinction  is  this:  if  he  enters  awaiting  the 
execution  of  the  agreement,  his  entry  is  one  under  a  license, 
but  if,  after  being  in  possession  of  the  premises,  he  pays  rent 
for  the  use  of  them  in  accordance  with  the  agreement  which 
was  to  be  reduced  to  writing,  ins  relation  is  that  of  a  tenant 
at  will;  and  the  (listinction  is  plainly  pointed  out  at  the  close 
of  the  section  cited,  where  the  author  says:  "Any  person,  how- 
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ever,  who  may  be  in  possession  of  land  in  pursuance  of  an 
agreement  to  let  may,  by  the  payment  of  rent  or  other  cir- 
cumstances, become  a  tenant  from  year  to  year." 

Indeed,  it  would  seem  not  to  require  any  citation  of  author- 
ities to  prove  that  when  a  party,  under  an  agreement  for  a 
lease,  enters  into  possession  and  pays  rent  for  the  use  of  the 
premises,  the  relation  between  the  parties  cannot  be  other 
than  that  of  landlord  and  tenant;  it  certainly  is  not  that  of 
licensor  and  licensee.  The  tenant  has  acquired  rights  of 
which  he  cannot  be  divested  without  the  proper  notice,  and 
so  has  the  landlord. 

The  same  result  follows  where  a  lease  is  made  by  parol  for 
a  longer  term  than  one  year,  which  it  is  agreed  shall  be  re- 
duced to  writing,  and  the  party  enters  into  possession  under 
it,  and  pays  rent,  as  where  a  lease  is  made  for  a  longer  term 
than  one  year  by  parol,  and  is  void  under  the  statute  of 
frauds,  and  the  tenant  enters  and  occupies,  paying  rent,  and 
is  ruled  by  the  same  principles  which  apply  to  the  latter 
class.  In  such  cases  it  has  been  uniformily  held  that  an  im- 
plied tenancy  from  year  to  year  will  arise  in  cases  where 
occupation  is  had  under  a  parol  demise  for  more  than  a3'ear, 
void  because  exceeding  the  period  allowed  by  the  statute  of 
frauds:  Taylor  on  Landlord  and  Tenant,  sec.  56. 

Some  cases  hold  that  such  a  lease,  although  void  for  the 
period  beyond  a  year,  is  good  for  one  year,  because  it  will  be 
presumed  that  the  parties  intended  to  effect  the  lease  for  the 
term  for  which  one  could  legally  be  made;  but  I  think  the 
better  reasoning  is,  that  a  contract  which  is  void  by  the  terms 
of  the  statute  of  frauds  is  not  good  for  any  purpose  further 
than  to  indicate  what  the  intentions  of  the  parties  were  with 
reference  to  the  terms  of  the  letting.  The  rights  of  the  par- 
ties must  be  judged  by  the  relation  they  have  assumed  with 
each  other,  independently  of  the  void  contract.  Courts,  how- 
ever, have  referred  to  the  contract  as  throwing  light  upon  the 
intentions  of  the  parties,  and  it  has  been  generally  held  that 
where  a  tenant  enters  and  occupies  under  a  parol  lease  for 
more  than  a  year,  the  agreement  may  be  looked  to  as  show- 
ing the  terms  under  which  the  tenancy  subsists,  in  all 
respects  except  as  to  the  duration  of  the  term:  Doe  v.  Bell, 
5  Term  Rep.  471;  1  Cruise's  Digest,  281-284;  People  v.  Hick- 
ert,  8  Cow.  226;  Schuyler  v.  Leggett,  2  Cow.  660;  Greton  v. 
Smith,  33  N.  Y.  245;  Clayton  v.  Blakey,  8  Term  Rep.  3;  Laugh- 
ran  V.  Smith,  75  N.  Y.  205. 
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In  the  case  last  cited,  which  was  an  action  to  recover  rent, 
Andrews,  J.,  said:  "  But  although  a  parol  lease  for  more  tlian 
a  year  is  void,  yet  it  has  long  been  settled  that,  when  the  ten- 
ant enters  and  occupies,  the  agreement  regulates  the  terms 
on  which  the  tenancy  subsists,  in  all  respects  except  as  to 
the  duration  of  the  term.  It  is  a  reasonable  inference  in  such 
case,  from  the  circumstances,  that  the  parties  intended  a  ten- 
ancy on  the  terms  of  the  original  agreement,  and  the  law 
implies  a  new  contract  between  the  parties  corresponding 
therewith,  so  far  as  it  is  not  in  conflict  with  the  statute." 

In  Koplitz  V.  Gustavus,  48  Wis.  48,  the  tenant  had  gone  into 
the  occupation  of  the  premises  under  a  lease  which  was  void 
under  the  statute  of  frauds.  It  was  contended  by  counsel  for 
the  lessee  that  "  as  the  lease  was  not  in  writing,  and  was  for 
a  longer  period  than  a  year,  it  was  void;  that  the  rent  re- 
served was  not  annual,  but  monthly,  payable  at  the  end  of 
each  month,  on  the  plaintiff  s  demand;  and  that  under  these 
circumstances  the  tenancy  created  by  holding  over  was  one 
from  month  to  month,  and  determinable  by  thirty  days'  no- 
tice." 

The  court,  in  deciding  the  case,  after  stating  the  position  of 
counsel,  said:  "  But  to  this  it  may  be  answered  that  there  are 
well-considered  cases  which  decide,  under  the  English  statute, 
and  statutes  which  contain  similar  provisions,  that  while  a 
parol  lease  for  more  than  the  prescribed  period  creates,  in  the 
first  instance,  only  an  estate  at  will,  yet  such  estate,  when 
once  created,  may,  like  any  other  estate  at  will,  be  converted 
into  a  tenancy  from  year  to  year,  by  payment  of  rent  or  other 
circumstances  which  indicate  an  intention  to  create  such 
yearly  tenancy." 

In  Morrill  v.  MacJcman^  24  Mich.  279,  9  Am.  Rep.  124, 
the  distinction  between  a  license  and  a  tenancy  is  clea'rly 
pointed  out,  and  it  was  expressly  held  that  a  parol  lease  for 
more  than  a  year,  reserving  an  annual  rent,  under  which  the 
lessee  had  been  put  into  possession,  although  invalid  under 
the  statute  of  frauds,  was  good  as  a  lease  from  year  to  year, 
until  terminated  by  notice.  The  principle  in  this  case  was 
cited  with  approval  and  applied  in  Coan  v.  Mole,  39  Mich.  454. 

Schneider  v.  Lord,  62  Mich.  141,  was  a  case  where  there 
was  an  unwritten  lease  for  two  years  from  the  beginning  of 
the  year  1884.  The  rent  was  paid  monthly  for  more  than  a 
year,  and  the  lessee  claimed  the  right  to  terminate  the  lease 
on  a  month's  notice.     The  case  below  was  decided  on  the 
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ground  that  the  tenancy  was  at  will  from  month  to  month, 
and  ended  by  a  month's  notice  to  quit.  It  was,  however,  held 
that  it  was  a  tenancy  from  year  to  year,  and  not  a  monthly 
tenancy  at  will,  and  the  fact  that  the  rent  was  payable 
monthly  did  not  any  the  less  make  it  a  contemplated  yearly 
holding. 

In  the  case  at  bar  the  contemplation  of  the  parties  was,  that 
the  holding  should  be,  at  all  events,  for  one  year,  and  with  an 
additional  term,  depending  upon  the  election  of  the  lessee, 
and  as  to  this  he  was  a  tenant  at  will  from  year  to  year,  and 
not  from  month  to  month. 

If,  however,  it  should  be  conceded  that  the  tenancy  was  at 
will  from  month  to  month,  still  the  judgment  below  was  cor- 
rect. The  principles  of  justice  and  sound  policy  require  that 
estates  at  will  should  not  be  terminated  except  at  the  will  of 
either  party,  and  then  not  without  notice.  This  principle 
was  long  since  embodied  in  our  statutes,  which,  with  some 
recent  modifications  in  respect  to  notice  (Act  No.  162,  Laws 
1885),  read  as  follows:  — 

"All  estates  at  will  or  by  sufferance  may  be  determined  by 
either  party  by  three  months'  notice  given  to  the  other  party; 
and  when  the  rent  reserved  in  a  lease  is  payable  at  periods 
of  less  than  three  months,  the  time  of  such  notice  shall  be 
suflScient  if  it  be  equal  to  the  interval  between  the  times  of 
payment;  and  such  notice  shall  not  be  held  void  by  reason 
of  its  mentioning  a  day  for  the  termination  of  the  tenancy 
not  corresponding  to  the  conclusion  or  commencement  of 
any  such  period,  but  in  any  such  case,  the  notice  shall  be 
held  to  terminate  the  tenancy  at  the  end  of  a  period  equal  in 
time  to  that  in  which  the  rent  is  made  payable.  And  in  all 
cases  of  neglect  or  refusal  to  pay  rent  on  a  lease  at  will  or 
otherwise,  seven  days'  notice  to  quit,  given  in  writing  by  the 
landlord  to  the  tenant,  shall  be  sufficient  to  determine  the 
lease.  And  in  all  cases  of  tenancy  from  year  to  year,  a 
notice  to  quit,  given  at  any  time,  shall  be  sufficient  to  termi- 
nate said  lease  at  the  expiration  of  one  year  from  the  time  of 
the  service  of  such  notice":  Howell's  Stats.,  sec.  5774. 

The  entry  of  defendant  into  possession  under  tlie  terms  of 
the  agreement  for  a  lease  before  it  was  executed,  and  paying 
rent  ia  accordance  with  the  agreement,  created  the  relation 
of  general  tenancy  at  will,  wliich  could  not  be  terminated 
by  either  party  without  notice  to  the  other;  and  the  teniint 
cannot,  without  justifiable  cause,  abandon  the  premises,  and 
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treat  it  as  a  surrender,  without  giving  the  notice  required  by 
the  statute:  Walker  v.  Furbush,  11  Gush.  366;  69  Am.  Dec. 
148;  Whitney  v.  Gordon,  1  Gush.  266;  Thomas  v.  Nelson^  69 
N.  Y.  118;  Batchelder  v.  Batchelder,  2  Allen,  105;  Schuyler  v. 
Smith,  51  N.  Y.  309;  10  Am.  Rep.  609;  Koplitz  v.  Gustavus, 
48  Wis.  48. 

The  record  does  not  show  that  defendant  had  any  justifi- 
able cause  for  abandoning  the  premises.  They  were  not,  in 
fact  or  law,  surrendered.  Vacating  the  premises  before  the 
expiration  of  the  term,  and  offering  the  key,  which  is  re- 
fused, is  not  a  surrender.  The  testimony  shows  that  defend- 
ant paid  rent  to  July  6th,  vacated  the  premises  July  3d,  and 
on  the  Sunday  previous,  namely,  June  29th,  told  the  plain- 
tiflT  he  should  move  out,  and  plaintiff  insisted  that  the  store 
was  rented  for  a  year.  Aside  from  the  question  whetber 
notice  given  on  Sunday  would  be  valid,  it  plainly  appears 
that  it  was  entirely  insuflBcient  to  terminate  the  tenancy, 
even  if  the  holding  was  from  month  to  month;  and  it  follows 
as  a  natural  consequence  that  until  the  tenancy  is  termi- 
nated, the  defendant  is  liable  for  the  use  and  occupation  of 
the  premises. 

The  position  is  taken  by  counsel  for  the  defendant  that  a 
tenant  going  into  possession  under  a  void  lease  cannot  be 
compelled  to  pay  rent  for  any  longer  period  than  he  actually 
occupies,  and  in  support  of  that  position,  the  case  of  Thomas 
V.  Nelson,  69  N.  Y.  118,  is  relied  upon,  and  the  following 
syllabus  of  that  decision  is  cited:  "It  seems  that  a  parol 
lease,  void  under  the  statute  of  frauds  because  for  a  longer 
period  than  one  year,  is  not  valid  for  that  period.  If  the 
tenant  enters  and  occupies  under  it,  he  may  be  compelled  to 
pay  for  the  use  and  occupation,  but  cannot  be  compelled,  by 
virtue  of  the  lease,  to  pay  for  a  longer  period  than  he  actually 
occupies." 

The  facts  of  that  case  are  stated  in  the  opinion.  The 
plaintiflF  alleged  a  lease  for  seven  years.  On  the  trial,  he 
proved  a  memorandum  made  by  himself,  in  which  he  stated 
that  he  was  to  give  Mr.  Nelson  a  lease  of  the  building  271 
Broadway  for  seven  years,  the  first  three  years  at  fourteen 
hundred  dollars  a  year,  and  four  years  at  fifteen  hundred 
dollars  a  year.  It  was  said  that  the  memorandum  did  not 
embody  the  contract  between  the  parties,  and  was  not  in- 
tended to.  It  simply  embraced  the  main  features  of  the 
lease,  and  plainly  indicated  that  a  formal  lease  was  subse- 
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quently  to  be  executed  embodying  the  agreement  which  the 
parties  had  made.  The  plaintiff  was  permitted  to  show  a 
parol  agreement  for  a  lease  of  seven  years,  and  the  terms 
upon  which  the  parties  had  agreed.  The  court  ruled  upon 
the  trial  below,  in  his  charge  to  the  jury,  that  such  a  lease, 
although  invalid  for  a  term  of  seven  years,  was  valid  for  a 
term  of  one  year.  Under  these  rulings  there  was  no  excep- 
tion, and  Mr.  Justice  Earl,  in  delivering  the  opinion  of  the 
court  of  appeals,  said:  "While  such  a  contract  is  void,  yet 
if  the  tenant  enters  under  it  and  occupies,  he  may  be  com- 
pelled to  pay  for  the  use  and  occupation  of  the  premises 
[citing  authorities];  but  it  is  difficult  to  perceive  how  such  a 
contract,  declared  to  be  void  by  the  statute,  can  be  held  to 
be  valid  for  a  single  hour,  or  upon  what  principle  a  tenant 
entering  under  a  void  lease  could  be  compelled,  by  virtue  of 
the  lease,  to  pay  for  a  longer  period  than  he  actually  occu- 
pied." 

This  probably  is  the  language  from  which  the  eyllabut 
was  composed,  but  a  further  reading  of  the  opinion  will  dis- 
close that  what  the  court  meant  by  actual  occupation  was  an 
occupation  under  the  tenancy,  and  until  it  had  been  legally 
terminated;  for  in  the  next  clause  the  court  proceeds  as  fol- 
lows: "  In  August  the  defendant  moved  away  from  the  prem-' 
ises,  and  sent  the  keys  of  the  house  to  the  plaintifiF  in  a 
letter,  and  they  were  not  returned.  He  claimed,  upon  the 
trial,  that  the  retention  of  the  keys  was  an  acceptance  of 
the  surrender  of  the  premises.  The  plaintifiF  was  not  bound 
to  seek  the  defendant  and  tender  a  return  of  the  keys.  The 
court  held  that  the  mere  retention  of  the  keys,  which  were 
sent  to  him  without  his  request  or  assent,  did  not  of  itself 
amount  to  a  surrender  and  acceptance,  and  in  this  there  was 
no  error." 

So  that  it  plainly  appears  that  a  tenant  at  will,  until  the 
tenancy  is  legally  terminated  by  notice,  is  bound  to  pay  for 
the  use  and  occupation,  and  that  the  mere  vacating  of  the 
premises  during  the  term,  or  while  the  tenancy  exists,  does 
not  exonerate  him  from  the  payment  for  the  use  and  occupa- 
tion of  the  premises  until  the  relation  of  landlord  and  tenant 
is  legally  terminated. 

The  judgment  must  be  affirmed. 


Landlord  and  Tenant.  —  A  parol  lease  for  more  than  one  year  Is  not 
eflfectual  to  vest  any  term  in  the  lessee,  and  wlien  he  conies  into  possessioa 
with  the  couseut  oi  the  lessor,  he  is  a  tenant  at  will:   Talaino  v.  SpUzinUUr, 
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ICO  N.  Y.  37;  17  Am.  St.  Rep.  607,  and  note.  A  tenant  in  possession 
under  a  parol  lease  void  by  the  statute  of  frauds  is  a  tenant  at  will,  or  from 
year  to  yaar:  Duke  v.  harper,  6  Yerg.  280;  27  Am.  Dec.  462,  and  note; 
JiuCan  V.  Crau^ord,  45  N.  J.  Eq.  99. 

Lamulobo  and  Tknant  —  Notice  to  Terminate  Tbnanct. — To  termi- 
nate a  tenancy  at  will,  the  statute  requires  a  notice:  Stickney  v.  Burke,  64 
N.  H.  377. 

Lanlord  and  Tenant  —  Action  for  Use  and  Occdpation.  —  An  action 
for  use  and  occupatiou  may  be  maintained  by  a  lamllord  against  a  tenant 
who  leaves  the  premises  without  giving  due  notice  of  his  intention  to  quit: 
Walker  v.  Furbmh,  11  Gush.  366;  69  Am.  Dec.  148,  and  note;  Barlow  v. 
WainwriglU,  22  Vt.  88;  62  Am.  Dec.  79,  and  note;  SchuUlerv.  Amea,  16  Ala. 
73j  60  Am.  Dea  168;  Adama  v.  Cohoea,  127  N.  Y.  176. 


HuBBBLL  V.  Blandy. 

[87  MlCHlOAN,  209.] 

Executor,  Oontindaxce  of  Action  by. —  After  the  death  of  »  non-resi- 
dent defendant,  against  whom  judgment  has  been  entered  for  the  con* 
version  of  property,  his  death  may  be  suggested,  and  the  action  revived 
in  the  name  of  his  executor,  who  may  sue  out  a  writ  of  error,  though 
it  does  not  appear  that  the  decedent  left  any  property  in  the  state  to  be 
administered  upon. 

Bailee  Converting  Property  la  Answerable  therefor.  No  Matter  how 
Good  his  Intentions,  or  how  careful  he  has  been. 

A  Gratuitous  Bailee  of  a  Certificate  of  Stock  is  Liable  for  its  Cow. 
VERaiON,  if  he,  without  authority,  from  its  owner,  delivers  it  to  the 
officers  of  a  corporation,  who  cancel  it  and  issue  a  new  certificate  to 
another  person,  though  such  delivery  may  have  been  occasioned  by  • 
forged  order,  and  the  bailee  acted  in  good  faith. 

Stone  and  Gray,  for  the  appellant. 

T.  L.  Chadboume,  for  the  plaintiff. 

Long,  J.  This  is  an  action  of  trover  for  the  unlawful  con- 
version by  the  defendant,  Graham  Blandy,  of  one  thousand 
shares  of  the  capital  stock  of  the  Colorado  Central  Consoli- 
dated Mining  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  York. 

The  defendant  was  a  stock-broker  doing  business  in  the  city 
of  New  York.  The  plaintiff  is  a  citizen  of  Michigan,  and  bad 
had  business  dealings  with  the  defendant  prior  to  1882.  It 
is  conceded  that  in  the  fall  of  1882  the  plaintiff  placed  th 
certificate  of  stock  in  question  in  charge  of  the  defendant  for 
safe-keeping.  In  the  fall  of  1886  the  plaintiff  asked  the  de- 
fendant for  a  list  of  his  stocks  then  in  the  posses:^ion  of  de- 
fendant.    The  defendant  sent  plaintiff  a  list  of  the  stocks  in 
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his  hands,  and  included  the  stock  in  question.  On  the  next 
day  the  defendant  discovered  that  he  did  not  iiave  this  stock, 
but  that  it  had  been  delivered  to  the  officers  of  the  company 
in  the  fall  of  1884.  On  the  trial  it  was  a  disputed  question 
whether  the  stock  had  been  so  delivered  by  the  defendant 
upon  an  orc^^r  of  the  plaintiff  or  not,  the  defendant  and  his 
clerk  testifying  that  the  stock  had  been  so  delivered  upon  the 
plaintiff's  written  order,  while  the  plaintiff  testified  that  lie 
had  never  given  such  an  order,  and  if  the  stock  had  been  so 
delivered,  the  order  was  a  forgery.  The  defendant  testified 
that  he  took  the  stock  at  plaintiff's  request,  and  for  his  ac- 
commodation only. 

It  was  contended  by  defendant's  counsel  on  the  trial  that 
if  defendant  was  a  bailee  without  reward,  he  was  not  respon- 
sible for  the  loss  of  the  stock  intrusted  to  him,  unless  he  was 
guilty  of  gross  negligence,  and  that  this  gross  negligence  must 
be  equivalent  to  fraud,  in  order  to  make  him  liable  in  an  ac- 
tion; and  that  a  promise  by  a  bailee,  without  reward,  to  keep 
safely  does  not  render  him  liable  for  injury  or  losses  occa- 
sioned by  the  acts  of  wroug-doers.  The  circuit  judge  refused 
to  submit  that  question  to  the  jury,  but  submitted  to  the  jury 
one  question  only,  and  that  was,  "  Did  or  did  not  the  plain- 
tiff authorize  Mr.  Blandy  to  deliver  the  stock  in  question  to 
the  officials  of  the  mining  company,  where  Mr.  Blandy  testi- 
fied that  he  did  deliver  it?  " 

The  jury,  having  found  against  the  defendant  upon  this 
question,  returned  a  verdict  in  favor  of  plaintiff  for  $4,426.25. 
Judgment  upon  this  verdict  being  entered,  defendant's  exec- 
utor brings  error. 

It  appears  in  the  case  that  the  defendant  died  in  the  city 
of  Brooklyn,  New  York,  four  days  after  the  entry  of  this 
judgment,  leaving  a  last  will  and  testament.  His  will  hav- 
ing been  admitted  to  probate  in  this  state  on  March  24,  1891, 
and  letters  testamentary  having  been  issued  to  his  executor, 
Graham  F.  Blandy,  the  death  of  the  defendant  was  suggested 
of  record,  and  the  cause  was  revived  in  the  name  of  such  exec- 
utor. The  writ  of  error  was  sued  out  by  the  executor.  Plain- 
tiff contends  that  the  executor  has  no  standing  in  this  court, 
as  it  does  not  appear  that  Graham  Blandy  left  any  property 
within  this  state  to  be  administered.  This  point  is  not  \Yell 
taken.  We  think  this  question  was  ruled  by  In  re  McCarty, 
81  Mich.  460,  and  In  re  Nugent' s  Estate,  77  Mich.  500. 

But  two  questions  are  raised  by  this  record  upon  the  part 
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of  the  defendant,  and  under  which  his  counsel  contend  the 
case  should  be  reversed,  namely:  1.  Did  the  court  err  in  not 
submitting  to  the  jury  the  question  whether  or  not  the  de- 
fendant was  a  gratuitous  bailee;  and  if  so,  as  to  the  extent  of 
his  liability  and  degree  of  care  required  as  such?  2.  Did  the 
court  err  in  his  instruction  to  the  jury  as  to  the  proper  meas- 
ure or  rule  of  damages? 

It  is  contended  by  defendant's  counsel  upon  the  first  prop- 
osition that  Graham  Blandy  having  testified  that  he  re- 
ceived and  held  the  stock  solely  for  the  accommodation  of 
the  plaintiff,  the  burden  of  proof  was  upon  the  plaintiflf  to 
show  that  the  loss  was  owing  to  the  bailee's  negligence;  that, 
in  order  to  recover,  it  devolved  upon  the  plaintiff,  not  only  to 
show  a  deposit  of  the  stock  with  defendant,  and  that  defend- 
ant did  not  restore  it,  but  further,  to  show  that  the  non- 
restoration  was  produced  by  the  lack  of  due  diligence  on  the 
part  of  defendant;  and  that  the  evidence  in  the  case  did  not 
warrant  a  recovery  by  the  plaintiff.  The  proposition  of  de- 
fendant's counsel  is,  that  the  defendant  was  a  mere  gratuitous 
bailee,  and  not  responsible  for  losses  occasioned  by  the  acts  of 
wrong-doers,  and  not  even  for  a  theft  not  caused  by  his  own 
neglect.  Counsel  cite  numerous  authorities  upon  this  prop- 
osition. 

This  is  an  action  ql  trover  for  the  conversion  of  the  prop- 
erty by  the  bailee.  The  conversion  shown  was  a  transfer  and 
delivery  over  by  Graham  Blandy  of  these  shares  of  stock  to 
the  company  issuing  them,  without  the  consent  or  authority 
of  the  plaintiff.  It  appears  that  at  the  time  the  stock  was 
delivered  over  to  the  company  it  was  of  great  value,  and  the 
plaintiff,  by  reason  of  its  wrongful  delivery  to  the  company, 
was  put  in  a  position  where  he  was  unable  to  recover  the 
stock,  and  upon  the  part  of  Graham  Blandy  it  amounted  to 
a  conversion.  Demand  was  made  upon  him  for  it,  and  he 
wholly  failed  to  replace  it.  It  was  held  in  Dearhourn  v. 
Union  Nat.  Bank,  58  Me.  273,  where  the  bank  was  intrusted 
with  bonds  for  safe-keeping,  which,  when  called  for,  were 
found  to  be  gone,  and  the  evidence  tended  to  show  that  they 
had  been  lost,  stolen,  or  raisdelivered,  that  trover  would  not 
lie,  since  it  could  only  be  by  a  misdelivery  that  the  bank, 
under  the  circumstances,  could  be  held  liable,  and  the 
misdelivery  was  not  established.  In  the  present  case,  we 
think  the  court  very  properly  left  the  only  question  to  the 
jury  which  could  arise;  that  is,  "  Did  Mr.  Hubbell  authorize 
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the  delivery?"  The  finding  of  the  jury  that  Mr.  Blandy  de- 
livered the  Block  without  Mr.  Hubbeli's  assent  amounts  to  a 
finding  in  fact  that  he  was  guilty  of  the  conversion  charged. 

The  cases  cited  by  defendant's  counsel,  we  think,  have  no 
application  to  the  present  case,  under  the  finding  of  the  jury 
that  Mr.  Blandy  converted  the  property,  as  it  would  make  no 
difference  whether  the  conversion  was  to  his  own  use  or  to 
the  use  of  another,  inasmuch  as  the  plaintiff  was  thereby  de- 
prived of  the  property.  In  such  cases,  the  bailee  is  liable  for 
the  value  of  the  property  converted,  and  it  makes  no  differ* 
ence  how  good  his  intentions  are,  or  how  careful  he  may  have 
been  in  the  premises.  In  Hawkins  v.  Hoffman,  6  Hill,  586, 
41  Am.  Dec.  767,  it  was  said  that  trover  may  be  maintained 
against  a  common  carrier,  where  the  goods  intrusted  to  him 
are  lost  by  his  act,  though  without  any  wrongful  intent,  ai 
where  he  delivers  them  to  the  wrong  person,  by  mistake  or 
under  a  forged  order.  It  is  said  by  Mr.  Justice  Cooley,  in 
his  work  on  torts  (p.  632),  that  "liability  as  gratuitous 
bailee  only  arises  when  the  trust  has  once  been  assumed, 
....  but  any  dealing  with  the  subject  of  the  bailment  in 
a  manner  not  warranted  by  the  understanding  is,  in  law» 
wrongful.  Therefore,  if  one  having  undertaken  to  carry  and 
deliver  money  for  another  shall  hand  it  over  to  a  third  person 
to  be  carried,  from  whom  it  is  stolen,  or  by  whom  it  is  lost, 
the  loss  must  fall  upon  the  bailee,  who  alone  was  trusted  by 
the  owner." 

Defendant's  counsel  also  cite,  in  support  of  their  proposition, 
Better  v.  Schultz,  44  Mich.  529;  38  Am.  Rep.  280.  In  that 
case  it  appeared  that  Schultz  went  to  work  for  Beller,  and 
took  two  flags  with  him,  —  a  large  one  and  a  small  one.  He 
lent  the  large  one  to  Beller,  and  helped  to  put  it  upon  Beller's 
building.  He  went  away  without  taking  the  small  one,  and 
permitted  the  other  to  remain  flying  where  he  had  assisted 
in  placing  it.  Subsequently  a  hail-storm  injured  it.  He  sent 
for  both  flags,  and  received  the  small  one,  but  failed  to  receive 
the  other.  He  sued  in  assumpsit  for  its  value.  It  was  held 
by  this  court  that  there  was  no  cause  of  action.  It  was  said 
in  that  case  that  the  bailment  was  not  shown  to  have  been 
abused;  that  there  was  no  proof  that  Beller  failed  in  hi» 
duty.  "  If  there  was  any  want  of  such  care  to  guard  the  flag 
against  injury  from  storms  as  the  law  would  consider  due, 
which  is  not  probable,  it  was  for  Schultz  to  give  evidence  to 
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prove  it.     He  gave  none  whatever,  and  it  is  not  to  be  pre- 
sumed that  Belief  was  in  fault." 

In  the  present  case,  it  appears  that  the  property  was  actu- 
ally converled,  either  to  the  defendant's  use  or  the  use  of  the 
conjpany,  and  that  without  the  consent  of  the  plaintiff. 

The  second  question  raised  relates  to  the  charge  of  the 
court  upon  the  measure  of  damages,  as  follows:  **  In  case 
you  decide  in  favor  of  the  plaintiff,  he  is  entitled  to  recover 
such  an  amount  of  damages  as  would  legally  compensate 
him  for  the  loss  he  has  sustained  by  reason  of  not  receiving 
back  his  stock, — the  loss  he  has  suffered  in  consequence  of 
Mr.  Blandy's  default  in  preserving  it  for  him,  and  return- 
ing it  to  him;  and  that  would  be  the  price  and  value  of  the 
stock  as  it  was  at  the  time  Mr.  Hubbell  received  information 
from  Mr.  Blandy  of  the  loss  of  the  stock;  and  in  addition  to 
that,  he  would  be  entitled  to  recover  all  dividends  paid  upon 
the  stock  from  the  time  it  came  into  his  hands  —  that  is,  in 
Mr.  Blandy's  hands  —  up  to  the  day  when  information  of  its 
loss  was  given  to  Mr.  Hubbell,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  to  be  computed  on  the  value  of  the  stock 
from  the  date  when  its  loss  was  made  known  to  Mr.  Hubbell, 
and  also  to  be  computed  on  the  dividends  at  the  same  rate 
from  the  dates  when  they  were  respectively  payable." 

It  is  contended  upon  the  part  of  the  defendant  that  this  is 
not  the  rule  by  which  plaintifiF's  damages  are  to  be  measured; 
that  the  conversion  occuned,  if  at  all,  in  the  state  of  New 
York,  and  that  whatever  would  be  a  good  defense  to  the 
action  if  brought  where  the  wrong  was  committed  must  be  a 
good  defense  everywhere;  that  this  rule  extends  to  the  meas- 
ure of  damages  in  actions  ex  delicito  for  wrong  or  injury  to 
personal  property;  and  that  there  is  no  testimony  in  this 
oase  tending  to  show  that  defendant  acted  in  bad  faith.  It 
is  therefore  contended  that  the  true  measure  of  damages  was 
what  it  would  have  cost  the  plaintiff  to  replace  the  stock 
within  a  reasonable  time  after  knowledge  came  to  him  of  its 
alleged  conversion  by  the  defendant,  and  that  the  testimony 
shows  that  the  value  of  the  stock  depreciated  from  $3  per 
share  —  which  was  the  market  value  at  the  time  the  ktiowl- 
edge  came  to  the  plaintiff  of  its  alleged  conversion,  and  the 
one  allowed  by  the  jury  —  to  $2.60  per  shiire  within  sixty 
days  from  that  date,  and  before  the  comnicncement  of  this 
suit.  August  22,  1887,  it  had  gone  down  to  $2.20  per  sliare 
Counsel  cite,  in  support  of  their  p:oi)f)sition  as  to  the  measure 
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of  damages,  the  case  of  Wright  v.  Bank,  110  N.  Y.  237;  6 
Am.  St.  Rep.  356.  That  was  an  action  for  the  conversion  of 
stock  owned  by  the  plaintiff.  It  appears  that  the  defendant 
acted  in  good  faith  in  disposing  of  it,  and  the  rule  was  there 
laid  down  by  the  court  as  follows:  "Justice  and  fair  dealing 
are  both  more  apt  to  be  promoted  by  adhering  to  the  rule 
which  imposes  the  duty  upon  the  plaintiff  to  make  his  loss 
as  light  as  possible,  notwithstanding  the  unauthorized  act  of 
the  defendant,  assuming,  of  course,  in  all  cases  that  there 
was  good  faith  on  the  part  of  the  appellant.  It  is  the  natural 
and  proximate  loss  which  the  plaintiff  is  to  be  indemnified 
for,  and  that  cannot  be  said  to  extend  to  the  highest  price  be- 
fore trial,  but  only  to  the  highest  price  reached  within  a  rea- 
sonable time  after  the  plaintiff  has  learned  of  the  conversion 
of  his  stock  within  which  he  could  go  in  the  market  and  re- 
purchase it.  What  is  a  reasonable  time  when  the  facts  are 
undisputed,  and  different  inferences  cannot  reasonably  be 
drawn  from  the  same  facts,  is  a  question  of  law." 

This  is,  in  substance,  the  language  of  the  court  in  that  case, 
which  is  quoted  by  defendant's  counsel  in  their  brief;  but  the 
court  went  further  in  the  case,  and  said:  "We  think  that, 
beyond  all  controversy  in  this  case,  and  taking  all  the  facts 
into  consideration,  this  reasonable  time  had  expired  by  July  1, 
1878,  following  the  ninth  day  of  May  of  the  same  year.  The 
highest  price  which  the  stock  reached  during  that  period  was 
$2,795,  and  as  it  is  not  certain  on  what  day  the  plaintiff 
might  have  purchased,  we  think  it  fair  to  give  him  the  high- 
est price  it  reached  in  that  time." 

Applying  that  rule  to  the  present  case,  we  think  the  result 
reached  would  not  give  the  plaintiff  a  less  amount  of  damages 
than  was  allowed  him  under  the  rule  adopted  by  the  court  in 
its  charge  to  the  jury.  The  conversion  took  place  in  the  fall 
of  1884,  but  the  plaintiff  was  not  notified  of  it  until  the  fall 
of  1886.  At  that  time  the  stock  was  of  the  value  of  three 
dollars  per  share;  and  if  we  adopt  the  rule  contended  for  by 
defendant's  counsel,  under  the  ruling  of  the  court  in  Wright 
V.  Bank,  110  N.  Y.  237,  6  Am.  St.  Rep.  356,  at  three  dollars 
per  share,  with  interest  upon  this  amount  at  six  per  cent 
upon  dividends  to  which  the  plaintiff  would  be  entitled,  the 
amount  would  be  no  less  than  the  amount  of  the  judgment 
actually. rendered  in  the  case.  We  therefore  see  no  error  in 
the  case,  and  the  judgment  must  be  aflirmed,  with  costs. 
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Executors  axd  Administrators — Abatemkwt — Revival  of  Actions. 
—  A  snit  against  a  party  is  abated  by  his  death,  bat  a  bill  of  revivor  may 
be  brought  against  his  representatives:  Miles  v.  Miles,  32  N.  H.  147,  64  Am. 
Dec.  362,  and  note.  A  suit  in  equity  tur  fraud  does  not  die  with  the  person 
of  the  defendant,  bat  may  be  revived  against  his  representatives:  Schley  v. 
Dixon,  24  Ga.  273;  71  Am.  Deo.  121. 

Bailment  —  Liability  of  Bailee  for  Conversion.  —  A  gratuitous  bailee 
who  by  mistake  delivers  the  article  to  one  other  than  the  bailor  is  liable 
to  him  for  conversion:  Wear  v.  Oleason,  52  Ark.  364;  20  Am.  St  Rep.  186, 
and  note;  Graves  v.  Sviith,  14  Wis.  6;  80  Am.  Deo.  762,  and  note.  A 
bailee  who  does  anything  with  the  property  not  agreed  npon,  whereby  the 
owner  loses  it,  is  liable  to  him  for  its  conversion:  Malonev.  Robinson,  77  Oa. 
719.  This  is  true  of  a  gratuitous  bailee:  Ouderldrk  v.  Central  Nat.  Bank, 
119  N.  Y.  203. 

For  extended  note  on  the  subject  of  the  conTersion  of  pectoiwltyt  ■•• 
note  to  BolUng  v.  Kirby,  90  Ala.  216;  j)ott,  p.  795. 


Winter  v.  Truax. 

[87  Michigan,  824.] 

Sals  bt  Gvardiav  and  Immediate  Reconveyance  to  Him.  — If  a  sale  and 
conveyance  are  made  by  a  guardian  of  laud  of  his  ward,  to  one  who  im- 
mediately reconveysto  the  guardian  individually  for  the  same  considera* 
tion,  the  title  of  the  ward  is  not  divested  by  these  transactions.  Hence 
a  subsequent  purchaser  from  the  guardian  acquires  no  title. 

If  the  Title  of  a  Cestui  que  Trust  is  Divr.sTED,  and  Invested  ih  his 
Trustee,  and  this  fact  appears  on  the  face  of  the  instruments,  there  is 
no  presumption  of  honesty  in  the  trausacjion,  and  cue  who  subsequently 
acquires  title  from  the  ti  u.^tee  is  not  entitled  to  protection  M  an  inno* 
cent  purchaser. 

Oihorn  and  Mills,  for  the  appellants. 

H.  H.  Markham  and  T.  IT.  Atwood,  for  the  defendant. 

Champlin,  C.  J.  This  is  an  action  of  ejectment,  brought 
to  recover  possession  of  the  equal  undivided  one  half  of  the 
northeast  quarter  of  section  10,  in  township  12  north,  of  range  8 
east,  which  the  plaintiffs  claim  in  fee.  The  land  is  situated 
in  the  township  of  Juniata,  in  the  county  of  Tuscola.  The 
defendant  had  judgment  in  the  court  below,  and  the  plaintiflfa 
bring  the  case  here  upon  writ  of  error. 

Fourteen  errors  are  assigned,  all  of  which  are  waived  except 
the  eleventh,  twelfth,  and  thirteenth,  which  read  as  follows:  — 

"11.  The  cou't  erred  in  charging  the  jury  as  follows:  'I 
take  it,  that  a  sale  might  be  made  to  a  person  who  was  in  col- 
lusion with  the  guardian  or  an  administrator,  and  yet  a  sub- 
sequent purchaser  act  in  good  faith.     He  would  be  one  who 
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had  no  knowledge  of  the  collusion;  who  had  not  notice  of  it; 
was  not  aware  of  the  want  of  authority.  The  question  here 
turns  as  to  whether  these  proceedings  are  such  as  to  put  Mr. 
Truax  upon  notice  that  there  was  bad  faith  in  the  proceed* 
ings.' 

"  12.  The  court  erred  in  charging  the  jury  as  follows:  'Now, 
the  question  of  bad  faith,  even  in  the  purchase,  —  the  purchase 
at  the  guardian's  sale,  —  is  one  entirely  of  presumption.  He 
presumed  it  without  any  proof.  Why  Wright  did  afterwards 
deed  to  the  guardian  is  possibly  explained  in  the  record.  It 
would  be  an  act  in  the  line  of  the  guardian's  trust  to  have 
taken  that  deed  back  again  to  himself.  It  would  not  be  a 
violation  of  his  trust;  it  would  be  regularly  included  in  the 
line  of  that  trust.  Taking  it  while  he  was  guardian,  it  inured 
to  the  benefit  of  his  ward.  The  trust  would  be  just  the  same, 
and  there  is  nothing  incoiiiistent  with  the  actual  good  faith 
of  a  guardian  in  taking  a  c'eed  to  himself  for  the  purpose  of 
making  a  more  advantageois  sale;  that  is  quite  often  done. 
A  sale  is  very  often  made  in  this  state  to  a  party  who  holds 
simply  in  trust,  that  a  guardian  or  administrator  may  after- 
wards make  a  more  advantageov's  sale  by  having  time.  So 
the  question  of  bad  faith  by  a  guardian  only  is  open  upon  this 
record,  and  the  question  of  good  faith  of  Mr.  Truax  is  appar- 
ent on  the  record;  that  is,  he  is  not  charged  as  a  bad- faith 
purchaser,  except  constructively  by  the  record;  and  that  turns 
again  upon  the  question  of  whether  that  record  afibrds  enough 
notice,  even  to  an  inquiring  lawyer,  so  that  he  could  say  that 

these  proceedings  were  notice  of  bad  faith This  is  an 

ejectment  case,  and  the  defendant  is  in  possession,  and  has 
made  his  improvements  there.  If  that  construction  is  to  be 
put  upon  that  particular  section  of  the  statute,  I  prefer  the 
supreme  court  to  put  it  on.  Under  this  ihjpression  of  the  law, 
it  would  be  my  duty  to  direct  a  verdict  for  the  defendant.' 

"  13.  The  court  erred  in  directing  the  jury  to  find  a  verdict 
in  favor  of  the  defendant,  and  as  against  the  plaintiffs." 

The  facts  shown  by  the  record  are,  that  in  1873  Andrew 
Shultz  owned  the  southwest  quarter  of  the  northeast  quarter 
and  the  north  half  of  the  southeast  quarter  of  the  northeast 
quarter  of  section  10,  township  12  north,  of  range  8  east,  being 
in  Tuscola  County,  Michigan.  On  the  14th  of  January  of 
that  year  he  made  his  last  will  and  testament,  as  follows:  — 

"I,  Andrew  Shultz,  of  Juniata,  in  the  county  of  Tuscola, 

m  the  state  of  Michigan,  being  of  sound  mind  and  memory, 
AM.  St.  1;bp.,  Vol.  XXIV.  — n 
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do  make  and  declare  this  my  last  will  and  testament,  in  man- 
ner following,  that  is  to  say:  I  give  and  devise  unto  my 
daughter,  Naamah  Lucia  Shultz,  of  my  farm  the  following 
described  tracts  of  land,  namely:  The  north  half  of  the  south- 
east quarter  of  the  northeast  quarter  of  section  10,  in  township 
12  north,  of  range  8  east,  in  the  county  of  Tuscola  and  state 
of  Michigan;  to  have  and  to  hold  the  said  lands,  tenements, 
and  hereditaments,  with  the  appurtenances,  to  her,  the  said 
Naamah  Lucia  Shultz,  lier  heirs  and  assigns  forever. 

"  It  is  my  last  will  that  the  remainder  of  my  said  farm  and 
my  personal  property  be  sold  at  a  reasonable  time,  and  at  a 
reasonable  price,  for  the  payment  of  all  my  just  debts  and  fu- 
neral expenses;  and  that  the  personal  property  shall  be  sold 
and  disposed  of  by  my  brother-in-law,  Gearhart  Kile;  and 
that  the  real  estate,  namely,  the  southwest  quarter  of  the 
northeast  quarter  of  section  10  aforesaid,  be  sold  by  my  exec- 
utor. I  do  hereby  constitute  ai.d  appoint  my  friend  John  Cole 
executor  of  this  my  last  will  and  testament,  and  I  also  appoint 
him  guardian  of  my  said  daughter  and  only  child." 

Afterwards,  on  the  twenty-sixth  day  of  December,  1876,  he 
died,  owning  the  whole  of  the  northeast  quarter  of  section  10. 
His  will  was  admitted  to  probate  in  the  probate  court  of  Tus- 
cola County,  and  John  Cole  was  appointed  as  executor  thereof. 
It  does  not  distinctly  appear  from  the  record,  which  is  very 
confusing  and  imperfect,  who  the  heirs  at  law  of  Andrew 
Shultz  were.  The  record  of  the  probate  court  was  offered  in 
evidence,  but  it  is  not  returned,  nor  are  its  contents  stated, 
showing  who  such  heirs  were.  We  are  left  to  presume  that 
the  daughter,  Naamah  Lucia  Shultz,  was  the  sole  heir,  and  if 
BO,  it  is  not  perceived  what  use  there  was  for  a  will.  For  the 
purpose  of  this  case,  we  will  assume  that  she  was  the  sole  heir. 
The  record  shows  that  she  died,  leaving  as  her  heirs  two  chil- 
dren, viz.,  Helen  E.  Tucker  and  Leonard  Sweet.  Helen  E. 
Tucker,  on  the  twenty-first  day  of  December,  1877,  by  deed 
executed  that  day,  and  recorded  December  31, 1877,  conveyed 
the  whole  of  the  northeast  quarter  of  section  10,  township  12 
north,  of  range  8  east,  to  John  S.  Lewis  for  a  consideration  of 
four  hundred  dollars. 

The  plaintiffs  introduced  in  evidence  a  copy  of  the  proceed- 
ings of  the  probate  court  of  Geauga  County,  Ohio,  showing 
that  upon  Fe'uruary  6,  1878,  Helen  E.  Tucker  was,  upon  an 
inquest  of  lunacy,  adjudged  ins;ine,  and  Cyrus  A.  Kellogg 
appointed  her  guardian.     Tiie  order  of  appointment  appoints 
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Kellogg  guardian  of  her  person,  but  says  nothing  of  guardian- 
ship of  her  property.  On  the  same  day  a  bond  was  filed, 
conditioned  that  Kellogg  "  shall  discharge  with  fidelity  the 
trust  reposed  in  him  as  guardian  of  the  person  and  property 
of  Helen  E.  Tucker,  of  the  county  and  state  aforesaid,  and 
shall  faithfully  account  with  the  probate  court  for  the  county 
of  Geauga  aforesaid  for  the  management  of  the  property  and 
estate,  together  with  the  profits  ensuing  therefrom,  to  the  order 
of  said  court  or  the  direction  of  law,  and  shall  in  all  respects 
perform  the  duty  of  guardian  to  the  said  Helen  E.  Tucker 
until  discharged  as  the  law  requires." 

Thereup'n,  on  the  same  day,  letters  of  guardianship  were 
issued,  of  which  the  following  is  a  copy:  — 

"  The  State  of  Ohio,  Geauga  County,  m. 
"  To  C.  A.  Kellogg,  of  the  county  and  state  aforesaid,  greeting. 

"  Whereas,  at  a  probate  court  held  at  the  office  of  the  judge 
of  probate  in  the  town  of  Chardon,  within  and  for  said  county, 
on  the  sixth  day  of  February,  A.  D.  one  thousand  eight  hun- 
dred and  seventy-eight,  —  present,  H.  K.  Smith,  judge  of  pro- 
bate of  said  county, — it  appearing  necessary  that  a  guardian 
should  be  appointed  to  take  care  of  the  property  of  Helen  E. 
Tucker,  who  is  demented  and  insane,  of  said  county,  aged 
sixty-five  years,  and  I,  having  the  fullest  confidence  in  your 
prudence,  fidelity,  and  circumspect  conduct,  have,  and  by 
these  presents  do,  constitute  and  appoint  you,  the  said  C.  A. 
Kellogg,  guardian  of  the  estate  of  said  Helen  E.  Tucker  dur- 
ing her  incapacity,  unless  sooner  discharged  by  the  court  or 
the  law.  You  are  therefore  hereby  authorized  and  required 
to  perform  the  duty  of  guardian  to  the  estate  of  your  said 
ward  in  all  respects  in  conformity  to  the  laws  and  statutes  in 
such  case  made  and  provided. 

[Seal]  "H.  K.  Smith, 

"Judge  of  the  Court  of  Probate." 

It  will  be  observed  that  the  letters  of  guardianship  appoint 
Kellogg  guardian  of  the  estate,  and  not  of  the  person,  of  Helen 
E.  Tucker  during  her  incapacity. 

On  March  1,  1878,  John  S.  Lewis  conveyed  the  whole  of  the 
northeast  quarter  of  section  10  to  Cyrus  A.  Kellogg.  This 
deed  was  recorded  March  25,  1878,  and  purports  to  be  in  con- 
sideration of  eight  hundred  dollars.  On  March  4,  1878,  a 
petition,  not  signed,  but  verified  by  Kellogg,  was  filed  with 
tlie  ])ro!);ite  court  of  TuHcohi  County,  alleging,  —  1.  That  he, 
Cyrus  A.  Kellogg,  tlie  legal  guardian  of  said  insane  and  in- 
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competent  person,  Helen  E.  Tucker,  is  the  owner  of  the  fol- 
lowing real  estate,  to  wit,  an  undivided  half-interest  in  the 
northeast  quarter  of  section  10^  in  the  township  of  Juniata,  in 
Baid  county,  which  said  interest  in  said  real  estate  is  worth 
two  thousand  eight  hundred  dollars;  that  said  Helen  E. 
Tucker  has  no  otlier  property  whatever;  2.  That  it  would  be 
for  the  best  interest  of  his  said  ward  to  have  said  real  estate 
sold,  and  the  proceeds  thereof  placed  at  interest;  3.  That  said 
ward  is  indebted  to  various  persons  to  the  amount  of  fourteen 
hundred  dollars,  or  thereabouts,  and  in  order  to  preserve  her 
interest  in  said  land,  it  is  necessary  to  sell  the  same,  and  pay 
Baid  indebtedness.  Therefore  he  prays  that  he  may  be  em- 
powered and  licensed  to  sell  the  real  estate  described,  accord- 
ing to  the  statute  in  euch  case  made  and  provided. 

A  hearing  was  had  before  the  probate  court  on  the  first  day 
of  April,  1878,  and  the  court  on  that  day,  in  consideration  of 
the  premises,  ordered,  adjudged,  and  decreed  that  Cyrus  A. 
Kellogg,  guardian  as  aforesaid,  be  and  thereby  was  empow- 
ered, authorized,  and  licensed  to  sell,  pursuant  to  the  statute 
in  such  cases  made  and  provided,  the  said  real  estate,  "sub- 
ject to  all  encumbrances,  by  mortgage  or  otherwise,  existing 
at  the  time  of  the  granting  of  this  license,  and  also  subject  to 
the  right  of  dower  and  the  homestead  rights  of  the  widow  of 
said  deceased  therein."  The  court  also  ordered  the  guardian 
to  give  a  bond  in  the  penal  sum  of  four  thousand  dollars, 
with  two  sureties,  and  to  give  public  notice  of  the  time  and 
place  of  such  sale  by  posting  up  notices  in  three  of  the  most 
public  places  in  the  township  of  Juniata,  and  also  publish 
such  notice  in  a  newspaper  printed  in  the  county  of  Tuscola 
for  six  weeks  successively  next  before  such  sale,  and  before 
making  the  sale  to  take  the  oath  prescribed  by  the  statute  in 
such  case,  and  further,  to  make  return  of  his  doings  to  the 
court.  Afterwards,  on  the  twentieth  day  of  May,  1878,  Kel- 
logg filed  a  bond,  with  Franklin  Fairman  and  Simeon  Wright 
as  sureties,  which  was  approved  by  the  court  on  that  day. 
He  further  gave  notice  of  the  sale  to  occur  the  twenty-fourth 
day  of  May,  1878,  by  posting  notices  in  three  public  places  in 
the  township  of  Juniata  on  the  twenty-third  day  of  May, 
187S,  and  made  an  affidavit  of  such  posting  on  the  twenty- 
fifth  day  of  May,  1878.  He  also  published  a  notice  in  the 
Tuscola  Advertiser  six  weeks,  as  required.  On  the  twenty- 
fourth  day  of  May,  1878,  he  acted  as  auctioneer,  and  sold  the 
premises  to  the  highest  bidder,  to  wit,  Simeon  F,  Wright,  for 
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the  sum  of  two  thousand  two  hundred  dollars,  and  made  a 
report  of  such  sale,  and  of  his  doings  under  the  license,  to 
the  probate  court,  who  duly  confirmed  the  same  by  an  order 
made  on  the  twelfth  day  of  August,  1878.  The  deed  to  Wright 
was  not  executed  until  the  13th  of  February,  1879,  as  will  b** 
referred  to  hereafter. 

On  May  20,  1878,  John  M.  Cole,  as  executor  of  the  last  will 
of  Andrew  Shulz,  deceased,  conveyed  to  Cyrus  A,  Kellogg,  of 
Claridon,  Ohio,  the  southwest  quarter  of  the  northeast  quarter 
of  section  10,  township  12  north,  of  range  8  east,  for  eight 
hundred  dollars,  as  appears  by  said  deed. 

On  February  13,  1879,  the  guardian's  deed  was  executed 
by  Kellogg  to  Simeon  F.  Wright,  and  was  recorded  the  same 
day,  and  on  the  same  day  Wright  reconveyed  to  Kellogg  in- 
dividually the  same  premises  for  the  same  consideration,  viz., 
two  thousand  two  hundred  dollars,  and  this  deed  was  re- 
corded on  the  seventeenth  day  of  February,  1879.  On  March 
12,  1879,  Kellogg  conveyed  by  warranty  deed  the  northeast 
quarter  of  section  10  to  Jacob  Truax,  the  defendant  in  this 
suit,  for  four  thousand  eight  hundred  dollars. 

On  March  1,  1888,  Helen  E.  Tucker  died  intestate,  leaving 
four  children,  viz.,  Mrs.  Winter,  Mary  Griffiths,  Susan  Strong, 
and  August  Shultz.  August  Shultz  Tucker  died  leaving  no 
issue,  nor  father  nor  mother  him  surviving.  Oh  January  19, 
1889,  Jabez  Griffiths  and  Mary  E.  Griffiths  conveyed  by  deed 
to  Martha  Winter  and  Susan  M.  Strong,  the  plaintiffs  in  this 
suit,  all  of  their  interest  in  the  land  in  question. 

Cyrus  A.  Kellogg  may  possibly  have  acted  throughout 
without  fraud,  and  for  the  benefit  of  his  ward,  but  this  record 
does  not  show  it.  So  far  as  he,  as  guardian,  conveyed  to 
Wright,  and  Wright  immediately  reconveyed  to  him,  indi- 
vidually, for  the  same  consideration,  no  title  passed  by  the 
transaction.  This  case  must  be  ruled  by  the  case  of  McKay 
V.  Williams,  67  Mich.  547;  11  Am.  St.  Rep.  597.  The  whole 
record  abounds  with  evidence  of  the  efforts  of  Kellogg  to  get 
the  legal  title  of  this  land  in  his  individual  name;  and  aside 
from  the  deed  from  Wright  to  him,  which  is  void,  his  trans- 
actions would  require  very  satisfactory  evidence  to  explain 
why  he  assumed  fiduciary  relations  with  the  estate  of  Helen 
E.  Tucker,  if  he  already  had  a  valid  title  through  Cole  and 
Lewis. 

Defendant's  counsel  urge  that  we  should  treat  the  deed  to 
Lewis,  and   from  him  to  Kellogg,  as  valid,  inasmuch   as   it 
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antedates  the  adjudication  of  insanity;  but  aside  from  the  facta 
apparent  on  the  face  of  the  deed,  that  Mrs.  Tucker  conveyed 
her  whole  interest  in  the  undivided  half  of  the  nortiieast 
quarter  to  Lewis  for  four  hundred  dollars,  when  it  was  worth 
more  than  ten  times  that  amount,  we  are  only  required  to  de- 
cile  whether  the  charge  of  the  court  with  reference  to  the 
guardian's  deed  to  Wright,  and  from  him  back  to  Kellogg,  is 
a  correct  instruction  as  to  the  law  which  should  be  applied  to 
and  govern  the  caso.  When  the  authority  appears  upon  the 
face  of  the  instruments,  there  is  no  presumption  of  honesty 
in  a  transaction  by  which  the  title  of  a  cestui  que  trmt  is 
divested,  and  invested  in  the  trustee. 

The  instructions  of  the  court  were  erroneous;  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


GuARDiAH  AND  Wabd.  —  A  transfer  of  the  ward's  property  by  a  gn&rdian 
for  his  oMm  benefit  confers  no  title,  and  a  purchaser  with  notice  takes  it  at 
his  peril,  and  the  ward  can  recover  from  him:  Carpenter  v.  McBride,  3  Fla. 
292;  52  Am.  Dec.  379.  A  guardian  cannot  convey  laud  of  the  ward  to  pay  an 
attorney  for  his  legal  services  rendered  the  estate:  Olassgow  v.  McKinnon,  79 
Tex.  116.  A  purchaser  at  an  unaffirmed  guardian's  sale  is  liable  to  the  ward 
for  rents  and  profits:  Ambleton  v.  Dyer,  53  Ark.  225.  One  who  assumes  the 
relation  of  guardian  cannot  take  advantage  of  his  position  to  speculate  in  the 
property  of  bis  ward:  Uanna  v.  SpoUa,  5  B.  Mou.  362;  43  Am.  Dec  132,  and 
note. 

Trusts  and  Trustees.  —  Persons  acquiring  property  bound  by  a  trust, 
with  notice  of  the  trust,  do  not  acquire  title,  but  are  considered  as  trustees: 
Carpenter  v.  McBride,  3  Fla.  292;  52  Am.  Dec.  379,  and  note.  Land  pur- 
chased by  a  guardian  with  the  trust  funds  is  in  equity  the  property  of  the 
ward,  and  a  purchaser  of  the  land  is  charged  with  constructive  notice  of 
everything  recited  in  the  deeds  which  constitute  his  chain  of  title:  PaUenom 
▼.  Booth,  103  Mo.  402. 


Cribbs  v,  Sowlb. 

[87  Michigan,  340.] 

DmuBD  Exists  WHXN  there  is  a  fear  of  imprisonment  incited  by  threats. 

Rroovist  of  Monbt  Extobted  by  DiiBKSS.  —  If  a  man  seventy  years  of 

age  is  threatened  with  criminal  prosecution,  and  on  account  of  his  age 

and  bis  ignorance  of  the  law,  he  is  so  put  in  fear  that  his  will  is  over- 

I         eome  and  he  pays  money  to  another,  not  of  his  own  free  will,  but  be- 

I         cause  of  the  fear,  the  money  is  paid  under  duress,  and  may  be  recovered. 

Spafford  Tryon,  for  the  appellant. 

Theodore  G.  Beaver,  for  the  defendant. 

MoKSE,  J.     This  is  an  action  of  assumpsit,  upon  the  common 
county,  couiuicnced  in  juslice's  court.     On  appeal  to  the  cir- 
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cuit  count  for  the  county  of  Berrien,  the  circuit  judge  directed 
a  verdict  for  the  defendant. 

The  case  made  by  the  phaintiff  was  substantially  as  follows: 
He  is  a  farmer  about  seventy-two  years  of  age,  and  has  lived 
in  Bainbridge,  in  Berrien  County,  upon  his  present  farm,  for 
nearly  forty  years.  There  is  an  orchard  on  his  premises, 
and  lie  makes  and  sells  cider.  He  had  cider  in  his  cellar  in 
the  spring  of  1889.  The  defendant  had  a  mill  not  far  from 
plaintiff's,  and  teamsters  in  his  employ  drawing  logs  to  the 
mill.  Plaintiff  had  a  sick  horse  in  July,  1889,  and  called 
Bome  of  these  teamsters  in  to  help  him  about  his  horse,  as  they 
were  passing  by  his  place.  After  they  had  assisted  him  to 
"  swing  up  "  his  horse,  he  drew  some  cider,  which  he  claims 
had  acid  in  it  to  keep  it  from  fermenting,  and  treated  them 
with  it.  Plaintiff  was  something  of  a  horse-doctor,  and  a  few 
days  thereafter  one  Penrod,  who  was  working  for  defendant 
with  his  own  team,  brought  one  of  his  horses  to  plaintiff  to 
treat  for  sickness.  The  horse  was  brought  to  his  place  about 
four  o'clock  in  the  morning,  and  died  in  about  seven  hours. 
On  the  second  day  thereafter,  the  defendant  came  into  plain- 
tiff's yard,  and  we  give  the  conversation  between  them  in  the 
language  of  the  plaintiff. 

"I  was  preparing  to  go  to  the  hay-field.  I  had  cut  down 
quite  a  lot  of  clover.  I  was  fixing  my  hay-rack.  Says  he, 
*Is  this  Mr.  Cribbs?'  I  told  him  that  was  my  name.  He 
Bays,  'I  understand  you  have  been  selling  my  men  cider, and 
in  consequence  one  of  my  men  got  drunk  Saturday  before.' 
I  cannot  name  the  date  of  it,  — it  was  the  Saturday  before 
the  horse  died.  'He  run  his  horse,  and  caused  his  death,  and 
I  want  pay  for  that  horse.  I  want  pay  for  the  horse.'  I  told 
him  that  was  a  mistake;  I  never  sold  any  of  his  men  any 
cider  in  the  world,  —  not  a  drop.  Says  he,  '  You  have,  and 
I  can  prove  it  by  six  different  witnesses  that  work  for  me,  — 
men  that  work  for  me.'  Says  I,  'Who  are  they?'  Says  he,  *I 
cannot  name  them  all,  I  have  so  many,  —  a  great  many  mills 
and  60  many  men.  I  hire  so  many  men  I  don't  know  their 
names.'  He  says,  '  There  are  three  at  the  mill,  and  there  are 
three  others  that  will  swear  they  got  cider.'  I  says,  'That  is 
a  mistake.'  He  says,  *  Mistake  or  not,  I  want  pay  for  that 
horse.  My  teams  are  lying  idle.  I  have  a  contract,  and  that 
contract  has  about  expired,  and  unless  I  can  keep  my  teams 
at  work,  I  shall  lose  one  thousand  dollars  on  this  contract.  I 
cannot  give  you  any  time  on  it.     I  want  it  immediately, — 
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right  oflF.'  I  says,  *  I  don't  see  how  you  can  make  that  claim. 
I  have  no  knowledge  of  their  getting  any  cider  that  would  in- 
toxicate any  one,  even  to  the  most  delicate  child  there  was, 
or  woman.'  Says  he,  '  It  has  been  done,  and  I  have  got  hold 
of  the  man  now  that  I  have  been  looking  for,  and  I  want  pay 
for  it;  my  team  has  got  to  go  to  work  to-morrow,  I  cannot 
run  around  any  more.  Unless  you  do,  I  shall  send  you  up. 
I  shall  fine  you,  or  cause  you  to  be  fined,  and  send  you  to 
Grand  Rapids.'  Says  I,  *  I  don't  understand  the  law.'  He 
spoke  in  the  first  place,  and  says,  *  You  know  as  much  about 
law  as  I  do.'  I  says,  '  I  never  had  a  case  in  my  life,  —  never 
had  a  lawsuit;  I  don't  know  anything  about  it.'  'Well,'  says 
he,  '  I  have  traveled  over  the  state  of  Michigan  about  as  much 
as  any  other  man,  and  I  know  about  as  much  law  as  most 
lawyers.  I  have  had  a  great  many  lawsuits  in  ray  life- 
time.' Says  he,  'That  will  be  the  least  I  can  take,  and  the 
best  I  can  do  with  you,  and  give  you  no  time.'  I  told  him  I 
had  no  money  by  me. 

"Q.  You  said  something  about  his  having  you  at  Grand 
Rapids.  What  did  he  say  about  that?  A.  He  would  have 
me  arrested  and  take  me  to  Grand  Rapids,  in  the  United 
States  court,  and  it  would  imprison  me  so  long  a  time,  and 
five  hundred  dollars  fine. 

"Q.   Did  he  state  how  long  a  time?     A.   Imprisonment? 

"  Q.  Yes.  A.  I  don't  know  as  he  came  out  on  the  time  or 
years.  I  don't  recollect  that  he  did.  He  might  have  said  a 
number  of  years.  'There  will  be  no  chance  for  you  at  all;  it 
will  be  a  sure  thing.*  Said  he  could  prove  it  by  three  men 
down  there.  Wanted  I  should  go  down  with  him.  I  says, 
*I  have  no  time;  my  hay  is  in  such  a  state  I  want  to  put  my 
hands  to  work.'  Says  I,  'I  cannot  go.'  'Well,'  says  he, 
'you  better  go.'  ' Better  go  down,' says  he,  'it  will  save  a 
good  deal  of  expense  to  you,  probably.*     So  I  went  down." 

Plaintiff  adiiiitted  to  Sowle  that  he  gave  the  men  some 
cider  to  drink,  but  protested  that  he  did  not  sell  it  to  them, 
Sowle  told  him  that  was  enough  to  condemn  him,  as  it  was  a 
sale.  Plaintiff  said  he  "could  not  see  it  in  that  light." 
Sowle  replied,  "I  understand  the  law  as  well  as  most  law* 
yers."  Plaintiff  and  Sowle  went  down  to  the  mill,  and  Sowle 
called  up  some  of  his  men,  and  asked  them  in  rotation,  "  Did 
you  ever  buy  any  cider  of  Mr.  Cribbs?  "  and  each  one  answered 
in  the  aflfirmative.  Considerable  more  conversation  between 
plaintiff  and  defendant  took  between  this  time  and  the  pay* 
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ment  of  the  money;  Cribbs  trying  to  plead  off  or  reduce  the 
amount,  and  Sowle,  insisting  on  the  sura  of  $150  in  money,  or 
he  would  criminally  prosecute  the  plaintiff  for  selling  cider 
without  a  license.  Finally  Cribbs  went  down  to  Benton 
Harbor  to  get  the  money.  While  there  he  called  upon  Mr. 
Wiemer,  a  druggist,  and  who  had  been  a  sheriff  or  deputy 
sheriff  of  the  county,  and  asked  his  advice.  Wiemer  said  to  him 
that  he  "  guessed  he  had  got  in  a  boat."  Plaintiff  then  went 
and  got  the  money,  and  paid  defendant  $150.  This  is  the 
money  he  is  seeking  to  recover  in  this  suit. 

It  was  also  shown  by  the  testimony  of  Mr.  Penrod,  a  wit- 
ness for  the  plaintiff,  that  after  his  horse  died,  the  defendant 
came  to  Penrod,  and  asked  him  what  he  was  going  to  do. 
Penrod  replied  that  he  hardly  knew  what  to  do.  Then  Sowle 
said,  "  There  is  just  one  way  that  you  can  get  a  horse."  On 
being  asked  how  that  was,  he  said  that  if  Penrod  would 
swear  that  he  bought  cider  of  Cribbs,  he  (Sowle)  could  go  and 
scare  $150  out  of  him.  Penrod  said  that  he  could  not  do  that, 
as  he  had  never  bought  any  cider  of  plaintiff.  Sowle  said 
the  other  boys  had,  and  they  would  swear  to  it.  Penrod  also 
testified  that  he  was  present  when  Sowle  called  the  men  up  in 
the  presence  of  the  plaintiff,  and  asked  them  if  they  had 
purchased  cider  of  Cribbs,  and  heard  them  answer,  "Yes." 
Plaintiff  was  also  corroborated,  as  to  his  conversation  in  his 
own  yard  with  Sowle,  by  Mr.  Parker,  his  hired  man,  who 
heard  most  if  not  all  of  the  talk  there. 

The  defendant  admitted  getting  $150  of  Cribbs,  and  that 
he  obtained  it  by  reason  of  making  the  charge  to  him  that  he 
had  been  selling  cider  to  his  men,  but  denied  that  he  had 
threatened  any  criminal  prosecution.  There  was  no  proof  in 
the  case  that  plaintiff's  letting  the  men  have  cider  had  any- 
thing to  do  whatever  with  the  killing  of  the  horse  belonging 
to  Penrod.  The  money,  under  all  the  testimony,  was  received 
by  Sowle  without  any  consideration  for  its  payment,  except 
the  settlement  of  a  threatened  criminal  prosecution.  But  the 
circuit  judge  was  of  the  opinion  that  the  plaintiff  had  "  failed 
to  show  anything  like  duress";  and  said  to  the  jury  that, 
"under  his  own  testimony,  there  is  nothing  that  can  be 
called  such  fear  as  the  law  will  recognize;  and  once  a  man 
sees  fit  to  enter  into  an  agreement  of  that  kind,  he  cannot 
afterwards  invoke  the  aid  of  the  court  to  rid  himself  of  a  place 
which  he  has  himself  been  the  cause  of  falling  into.     Your 
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rerdict,  withoat  leaving  your  seats,  will  be  that  you  find  in 
flavor  of  the  defetiJant." 

The  judge,  in  his  remarks  to  the  jury,  a  portion  only  of 
which  has  been  given  above,  laid  stress  upon  the  fact  tliat 
plaintiff  was  remarkably  strong  and  robust  for  one  of  his 
years,  and  had  transacted  more  business  than  the  average 
man  in  his  walk  of  life;  and  also  upon  the  further  fact  that 
plaintiff  deliberated  before  the  payment  of  the  money,  and 
counseled  with  a  friend,  "  and  paid  the  money  with  a  full 
knowledge  of  all  the  facts." 

The  plain  case  is  this:  On  Sowle's  own  showing,  he  has 
$150  of  plaintiff's  money  without  any  consideration,  and  with- 
out the  shadow  of  an  excuse  for  a  consideration.  If  the  plain- 
tiff's testimony  is  true,  the  money  was  extorted  from  him 
under  the  threat  of  a  criminal  prosecution  in  the  United  States 
court.  He  testified  that  he  had  sold  cider  by  the  barrel,  and 
also  sweet  cider  by  the  pitcherful  and  half-gallon,  but  not 
to  any  of  Sowle's  men.  He  was  ignorant  of  the  law,  and  says 
that  the  reason  he  paid  the  money  was  that  "  Sowle's  talk 
gave  me  a  fright,  scared  me  into  it,  not  knowing  anything 
about  the  law,  never  having  any  occasion  to,  and  he  claiming 
to  be  quite  a  lawyer  himself,  that  he  could  make  me.  Thought 
I  was  compelled  in  my  own  mind  to  do  it." 

We  do  not  think  the  plaintiff  is  debarred  from  recovering 
back  this  money  so  unjustly  obtained  from  him.  He  had 
reason  to  fear  a  criminal  prosecution  when  he  was  threatened 
with  it,  and  confronted  by  three  or  four  men  who  said  that 
they  had  bought  cider  of  him,  and  was  informed  by  defend- 
ant that  they  would  swear  to  it.  Even  if  he  had  the  average 
intelligence  and  business  faculty  of  people  in  his  walk  in  life, 
he  can  well  be  excused  for  thinking  that  he  was  in  danger  of 
being  criminally  prosecuted,  and  perhaps  jailed,  if  he  did  not 
settle.  He  was  ignorant  of  the  law,  and  had  a  horror  of  it,  es- 
pecially in  the  shape  it  was  presented  to  him  by  the  defendant. 
The  fact  that  he  consulted  a  friend,  who  told  him  he  guessed 
he  was  in  a  boat,  does  not  help  the  defendant  any.  If  it  has 
any  "bearing,  it  is  in  favor  of  the  plaintiff's  case.  There  is  no 
doubt  from  plaintiff's  showing  that  he  was  threatened  with 
unlawful  arrest  and  imprisonment;  that  it  excited  a  fear  in 
him  that  the  threat  would  be  carried  into  execution  if  he  did 
not  pay  the  money;  that  this  fear  was  grounded  upon  the  rea- 
sonable belief  that  the  person  making  the  threat  had  the  means 
of  carrying  his  threat  into  immediate  execution;  and  that  the 
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threat  operated  so  as  to  overcome  the  will  of  the  plaintiff; 
and  we  think,  under  such  showing,  he  was  entitled  to  recover. 

As  was  well  said  by  Gordon,  J.,  in  Jordan  v.  Elliott,  15  Cent. 
L.  J.  232:  "  We  are  aware  that  neither  under  the  rule  of  the 
civil  nor  common  law,  as  formerly  expressed,  would  there  be 
BuflBcient  to  release  Mrs.  Elliott  [in  that  case]  from  her  con- 
tract; for,  according  to  Blackstone,  the  threats  to  produce 
such  an  effect  must  be  of  such  a  character  as  to  induce  a 
well-grounded  fear  in  the  mind  of  a  firm  and  courageous  man 
of  the  loss  of  life  or  limb.  And  the  rule  of  the  civil  law  was 
of  like  import;  the  fear  must  be  of  that  kind  which  would 
influence  a  man  of  the  greatest  constancy,  Mettu  non  vani 
hominis,  sed  qui  in  homine  constantissimo  cadat But,  for- 
tunately for  the  weak  and  timid,  courts  are  no  longer  governed 
by  this  harsh  and  inequitable  doctrine,  which  seems  to  have 
considered  only  a  very  vigorous  and  athletic  manhood,  over- 
looking entirely  women  and  men  of  weak  nerves.  Pothier 
regards  this  rule  as  too  rigid,  and  approves  the  better  doctrine, 
that  regard  must  be  had  to  the  age,  sex,  and  condition  of  the 
parties,  since  that  fear  which  would  be  insufficient  to  influ- 
ence a  man  in  the  prime  of  life  and  of  military  character, 
might  be  deemed  sufficient  to  avoid  the  contract  of  a  woman, 
or  a  man  in  the  decline  of  life:  Evans's  Pothier  on  Obliga- 
tions, 1, 18.  And  we  think  the  opinion  of  Mr.  Evans  expresses 
the  doctrine  which  is  now  approved  by  the  judicial  mind, 
both  of  this  country  and  of  England;  that  is,  that  any  con- 
tract produced  by  actual  intimidation  ought  to  be  held  void, 
whether  as  arising  from  the  result  of  merely  personal  infirm- 
ity, or  from  circumstances  which  might  produce  a  like  effect 
upon  persons  of  ordinary  firmness."  See  also  Anderson's  Law 
Diet  888. 

It  has  been  held  by  some  of  the  courts  that  mere  threats  of 
criminal  prosecution,  when  neither  warrant  has  been  issued 
or  proceedings  commenced,  do  not  constitute  duress:  Bu- 
chanan V.  Sahlein,  9  Mo.  App.  552;  Higgins  v.  Brown,  78  Me. 
473;  Town  Council  v.  Burnett,  34  Ala.  400;  and  by  others,  that 
a  threat  of  arrest  for  which  there  is  no  ground  does  not  consti- 
tute duress,  as  the  party  could  not  be  put  in  fear  thereby: 
Knapp  V.  Hyde,  60  Barb.  80;  Preston  v.  Boston,  12  Pick.  12. 
But  these  rulus  do  not  seem  to  have  any  regard  to  tlie  condi- 
tion of  the  mind  of  the  person  acted  upon  by  the  threat,  or  to 
take  into  consideration  the  age,  disposition,  or  intellect  of  the 
person  so  threatened;  and  leaves  the  old,  the  ignorant,  the 
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weak,  and  the  timid  at  the  mercy  of  the  bully  or  the  scoun- 
drel who  operates  upon  their  fears  to  extort  money  from 
them.  Truly,  to  such  an  action  as  this  the  defendant,  who, 
without  semblance  of  any  legal  or  moral  right  or  claim,  has 
scared  money  out  of  an  old  man,  cannot  well  set  up  any  de- 
fense of  the  policy  of  the  law  that  it  was  the  duty  of  the  in- 
jured party  to  have  resorted  to  the  courts  in  the  first  place, 
or  withstood  the  threat  of  being  taken  there  until  proceedings 
were  actually  begun,  to  defend  himself  from  the  extortion. 
Kor,  in  my  opinion,  is  it  the  true  policy  of  the  law  to  make 
an  arbitrary  and  unyielding  rule  in  such  cases,  to  apply  to 
all  alike,  without  regard  to  age,  sex,  or  condition  of  mind. 
Weak  and  cowardly  people  and  old  and  ignorant  persons  are 
the  ones  that  need  the  protection  of  the  courts,  and  they  are 
the  ones  usually  operated  upon  and  influenced  by  threats 
and  menaces. 

This  case  should  have  gone  to  the  jury,  and  if  they  found 
that  the  threat  of  criminal  prosecution  was  made,  as  claimed 
by  plaintiflf,  and  that  he,  on  account  of  his  age  and  ignorance 
of  the  law,  was  so  put  in  fear  that  his  will  was  overcome,  and 
he  paid  this  money,  not  of  his  own  free  will,  but  because  of 
the  fear  that  he  would  be  unjustly  imprisoned  on  the  com- 
plaint of  Sowle,  backed  by  the  testimony  of  the  witnesses  he 
had  been  confronted  with',  then  the  verdict  should  have  been 
in  his  favor  for  the  money  so  paid,  with  interest. 

The  modern  doctrine  of  duress  is  established  where  actual 
or  threatened  violence  or  restraint  contrary  to  law  compels 
one  to  enter  into  or  discharge  a  contract:  Bouvier's  Law  Diet. 
It  is  duress  when  there  is  a  fear  of  imprisonment  excited  by 
threats:  Willard's  Eq.  Jur.  209.  A  threat  to  procure  the 
arrest  and  imprisonment  of  one's  son  under  a  false  and  crimi- 
nal charge,  and  reasonable  ground  to  believe  that  such  threat 
will  be  executed,  probably  constitute  duress:  Schultz  v.  Cvl' 
her(son,  46  Wis.  313;  Meech  v.  Lee,  82  Mich.  274.  See  also 
Schultz  V.  Callin,  78  Wis.  611,  946;  Eadie  v.  Sliinmon,  26 
N.  Y.  9;  82  Am.  Dec.  395:  Adav^s  v.  Banl;  116  N.  Y.  613;  15 
Am.  St.  Rep.  447;  Green  v.  Scranage,  19  Iowa,  461;  87  Am. 
Dec.  447:    Taylor  v.  Jaques,  106  Mass.  291. 

The  j.ilgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaiiititr. 

Duress  kkb  Minas,  What  CJonstitutes.  — Threats  of  unlawful  imprison- 
ment, or  threats  which  induce  the  fear  of  imprisomneiit,  constitute  duresat 
Eddy  V.  Herrin,  17  Me.  338;  35  Auu  Deo.  2G1;  Diinndtt  v.  Robbins,  74  Tex. 
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441;   Barrett  y.  Weher,  125  N.  Y.  18;  Landav.  Ohert,  78  Tex.  S3.     Threat* 
to  SOB  do  not  constitute  duress:  Jonea  v.  Houfjldon,  61  N.  H.  61. 

DoBESs,  Reoovert  Back  of  Money  Paid  under. — Money  paid  to  one 
not  entitled  thereto,  under  such  duress  as  gives  to  it  the  character  of  a  com- 
pulsory payment,  may  be  recovered  back:  (JJiatt  v,  Dwinai,  7  Greenl.  134; 
20  Am.  Dec.  352;  note  to  Halter  \.  Greenlee,  26  Am.  Dec.  374;  Adams  v.  Irv- 
ing Nat.  Bank,  116  N.  Y.  606;  15  Am.  St.  Rep.  447.  and  note.  In  the  case 
of  Sc.hiffer  v.  Adams,  13  Col.  573,  where  the  plaintiflf,  ndder  duress,  ezeoated 
a  check  and  release  of  money  to  defendant,  who  was  a  member  of  a  banking 
firm,  and  tlie  bank  subsequently  paid  over  to  defendant  on  sach  void  check 
snob  moneys  as  were  due  plaintiff,  the  court  decided  that  in  equity  plaintifiF 
might  recover  of  defendant,  although  be  might  have  maintained  an  action  at 
law  against  the  bank. 


Wilson  v,  Newton. 

[87  MiCHlOAN,  493.] 

A  Woman-  mat  bb  Appointed  Deputy  County  Clerk.  —  When  a  ministe- 
rial officer  is  authorized  to  appoint  a  deputy  clerk,  he  may,  onleaa  re* 
itrioted  by  statute,  appoint  whom  he  pleases,  without  regard  to  age^ 
sex,  color,  or  race. 

Durand  and  Carton^  for  the  relator. 

Mark  W.  Stevens^  for  the  respondent. 

Champlin,  C.  J.  This  hearing  is  upoh  an  order  requiring 
respondent  to  show  cause  why  he  should  not  quash  a  writ  of 
attachment,  referred  to  in  the  aflBdavit  of  the  relator,  for  the 
reason  that  said  pretended  writ  is  void,  in  that  it  was  pre- 
pared, issued,  and  signed  by  one  Marguerite  E.  Burr,  a  deputy 
county  clerk;  that  said  Marguerite  E.  Burr  is  a  woman,  and 
being  so,  cannot,  under  the  constitution  and  laws  of  the  state 
of  Michigan,  hold  the  oflBce  of  deputy  county  clerk,  or  perform 
any  of  the  duties  of  that  office. 

Article  10,  section  3,  of  the  constitution  provides  that  in 
each  organized  county  there  shall  be  chosen  by  the  electors 
thereof  a  county  clerk,  whose  duties  and  powers  shall  be  pre- 
scribed by  law.  The  duties  and  powers  of  the  county  clerk 
are  prescribed  by  Howell's  Statutes,  sees.  571-577.  Other 
duties  are  prescribed  by  other  provisions  of  the  law.  Section 
573  authorizes  the  county  clerk  to  appoint  one  or  more  depu- 
ties, to  be  approved  by  the  circuit  judge,  one  of  whom  shall 
be  designated  in  the  appointment  as  the  successor  of  such 
clerk  in  case  of  vacancy  from  any  cause,  and  to  revoke  such 
appointment  at  his  pleasure,  and  the  deputy  or  deputies  may 
perform  the  duties  of  such  clerk.  The  next  section  makes 
him  and  his  sureties  responsible  for  the  acts  of  his  deputy  or 
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deputies,  and  in  case  of  vacancy  in  the  office  of  clerk,  by 
death,  etc.,  the  deputies  shall  severally  perform  the  duties  of 
clerk  until  the  vacancy  is  filled. 

The  following  is  the  written  appointment  of  Miss  Burr:  — 
"  State  of  Michigan,  Genesee  County,  88. 

"  By  virtue  of  the  power  in  me  vested  by  the  statute  in  such 
case  made  and  provided,  I,  George  0.  Crane,  clerk  of  said 
county,  do  hereby  constitute  and  appoint  Marguerite  E.  Burr 
deputy  clerk  of  eaid  county,  to  hold  ofi&ce  during  my  pleas- 
ure. 

"Given  under  my  hand  at  the  city  of  Flint,  Genesee 
County,  this  third  day  of  June,  A.  D.  1889. 

*'  Geobqb  0.  Crane,  Clerk  of  Genesee  County. 

**  I  approve  the  above  appointment. 

"  William  Newton,  Circuit  Judge." 

Miss  Burr  subscribed  and  swore  to  the  constitutional  oath 
of  office,  and  entered  upon  the  duties  of  deputy  clerk.  It 
will  be  noticed  that  in  this  appointment  she  is  not  designated 
as  successor  to  the  clerk. 

The  relator  contends  that  under  the  provision  of  the  con- 
stitution  none  but  an  elector  can  be  chosen  to  the  office  of 
county  clerk.  In  this  I  think  he  is  correct,  but  its  decision 
is  not  essential  to  the  determination  of  the  present  case.  He 
further  contends,  as  a  necessary  consequence,  that  no  one 
except  an  elector  can  be  appointed  deputy,  for  the  reason  that 
such  person  may  by  the  statute  and  the  appointment  become 
successor  to  the  clerk  until  a  vacancy  can  be  filled.  Miss 
Burr  is  not  designated  as  his  successor,  and  if  she  were,  it 
does  not  follow  that  the  successor  during  the  temporary  time 
in  which  a  vacancy  occurs  must  be  an  elector.  The  electors 
have  the  constitutional  right  to  choose  their  county  clerk,  and 
no  one  could  be  appointed  for  a  full  term  to  fill  the  position 
in  an  organized  county;  but  in  case  of  vacancy,  the  law  may 
provide  that  another  pcr.son  may  be  appointed  to  fill  the  posi- 
tion and  discharge  the  duties  of  the  ollice.  This  is  essential 
for  the  transaction  of  the  public  business,  and  it  is  compe- 
tent for  the  legislature  to  provide  that  the  county  clerk  may 
appoint  his  own  successor  until  a  vacancy  can  be  filled  in 
the  manner  provided  by  law. 

The  office  of  county  clerk  is  wholly  ministerial,  and  when 
the  law  provides  that  a  ministerial  officer  may  appoint  a 
deputy,  for  wlioseacts  he  and  his  sureties  are  responsible,  nnd 
does  not  limit  or  restrict  him  as  to  whom  he  appoints,  he  has 
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authority  to  appoint  whomsoever  he  pleases.  The  person 
appointed  acts  for  him;  or  in  other  words,  he  acts  through 
his  deputy.  His  choice  is  not  confined  to  any  race,  sex,  color, 
or  age:  Afoore  v.  Graves,  3  N.  H.  408;  Golding's  Petition,  57 
N.  H.  146;  24  Am.  Rep.  66;  Jeffries  v.  Harrington,  11  Col. 
191. 

There  was  no  error  in  the  denial  of  the  motion  to  quash 
the  writ.  

Offiob  and  OFFiCBRa  —  WoMEW.  —  Under  a  statute  providing  that  b* 
person  shall  be  precluded  or  debarred  from  any  occupation,  profession,  or 
employment  on  account  of  sex,  a  woman  may  be  a  master  in  clianceryt 
Schuchardt  v.  Peopk,  99  111.  501;  39  Am.  Rep.  34,  and  note  3&-38,  aa  to 
what  offices  may  be  held  by  women. 


Blodgett  and  Davis  Lumber  Co.  v.  Peters. 

[67  Michigan,  498.] 

To  Dbtbrmins  the  Rights  of  Owners  of  Lands  Adjacent  to  a  Bat 
OB  Other  Navtqablb  Water  in  the  lands  and  waters  lying  between 
their  line  and  the  line  of  navigable  waters,  or  any  new  line  in  the  bay 
in  front  of  the  lands  of  such  owners,  the  following  general  rules  are 
adopted:  1.  To  measure  the  whole  extent  of  the  ancient  bank  or  line  of 
the  cove  or  bay,  and  compute  how  many  rods,  yards,  or  feet  each  ripa- 
rian owner  upon  such  line  has;  2.  To  divide  the  newly  formed  line  into 
as  many  equal  portions  as  those  contained  in  the  shore  line,  and  then 
draw  straight  lines  from  the  point  at  which  the  proprietors  respectively 
bounded  on  the  old  to  the  points  thus  determined  as  the  points  of  divis- 
ion on  the  newly  formed  line. 

Ih  Dbterhininq  the  Riqhts  of  Owners  ot  Lands  Fromtino  on  Watkbs 
IN  THB  Waters  Adjacent  to  thbib  Lands,  the  aotaal  shore  line 
should  not  be  taken  aa  a  basis  for  computation,  if  it  happens  to  be  elon- 
gated by  deep  indentations  or  sharp  projections,  but  the  general  lin* 
ought  to  be  taken  in  the  same  mode  that  the  meaaden  are  ram  by  the 
United  States  government. 

Sawyer  and  WdiU,  for  the  complainant. 
B.  J.  Brown,  for  the  defendants. 

CiTAMPTjN,  C.  J.    The  complainant  is  the  owner  of  the  iW* 

lowing  described  parcel  of  land  situated  in  the  county  of 
Menominee,  in  the  state  of  Michigan,  via.:  "Commencing  at 
a  point  on  the  section  line  between  sections  thirty-four  (34) 
and  thirty-five  (36),  in  township  thirty-two  (32)  north,  of 
range  number  twenty-seven  (27)  west,  sixty-four  (64)  rods 
north  of  the  quarter-section  corner  on  Buid  line;  running 
thence  east  to  the  bay  shore;  thence  northerly  along  the  line 
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of  said  bay  shore  to  the  section  line  between  sections  thirty- 
five  (35)  and  twenty-six  (26);  thence  west  along  said  section 
line  to  the  nortliwest  corner  of  said  section  thirty-five  (35); 
thence  south  along  tho  section  line  between  said  sections 
thirty'four  (34)  and  tiiirty-five  (35)  to  the  place  of  begin- 
ning; together  with  all  the  riparian  rights  thereunto  belong- 
ing or  in  any  wise  appertaining." 

The  defendants  are  the  owners  and  in  possession  of  the  fol- 
lowing described  lands  and  premise?,  adjoining  those  of  the 
complainant  on  the  south,  viz.:  "  Commencing  at  a  point  on 
the  line  between  sections  thirty-four  (34)  and  thirty-five  (35), 
in  township  thirty-two  (32)  north,  of  range  twenty-seven 
(27)  west,  208.86  feet  south  of  the  quarter-section  corner  on 
said  line;  thence  north  along  said  line  to  a  point  sixty-four 
(64)  rods  north  of  said  quarter-section  corner;  thence  east  to 
the  bay  shore;  thence  south  along  the  line  of  said  bay  shore 
to  the  north  line  of  the  property  conveyed  to  A.  Spies  by  the 
Coleman  Lumber  Company  by  deed  dated  May  15,  1885; 
thence  north,  eighty-four  degrees  and  thirty-two  minutes 
west,  about  four  chains,  to  the  place  of  beginning;  together 
with  all  the  riparian  rights  thereunto  belonging  or  in  any  wise 
appertaining." 

The  lands  border  upon  the  waters  of  Green  Bay,  and  the 
question  in  dispute  relates  to  the  division  line  of  the  respect- 
ive holdings  under  the  waters  of  the  bay.  Green  Bay  is  part 
of  the  waters  of  Lake  Michigan,  and  is  navigable  for  all 
classes  of  vessels.  The  general  course  of  the  center  line  of 
the  bay  is,  according  to  the  United  States  survey,  north  31° 
30'  east.  The  shore  of  the  bay  consists  alternately  of  head- 
lands and  bays  or  coves,  of  greater  and  lesser  dimensions. 
The  map  on  the  opposite  page  shows  the  original  shore  of 
the  bay,  according  to  the  United  States  government  survey. 

The  land  of  complainant  is  shaded  with  horizontal  lines, 
and  the  land  of  defendants  with  diagonal  lines.  There  is  a 
headland  jutting  out  into  the  bay,  marked  on  the  map  as 
"  Point  2."  Both  parties  own  and  are  operating  saw-mills, 
and  have  constructed  wharves  to  the  deep  water  of  the  bay, 
upon  which  to  pile  and  from  which  to  ship  their  lumber. 
Tlie  saw-mill  of  complainant  is  built  about  five  hundred  feet 
easterly  from  Point  2,  and  it  has  constructed  docks  from  this 
in  a  southeasterly  direction  a  distance  of  nearly  seven  hun- 
dred feet,  and  at  the  end  of  such  docks  the  water  is  from 
twelve  to  fifteen  feet  in  depth.     The  defendants  have  also 
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erected  a  mill  in  the  bay  in  front  of  their  premises  five  hun- 
dred feet  from  the  shore  line,  and  have  constructed  docks 
which  extend  in  an  easterly  direction  about  one  thousand 
feet  from  the  shore  line,  where  the  depth  of  water  is  from 
twelve  to  fifteen  feet.  They  have  driven  piles  with  the  inten- 
tion of  still  farther  extending  their  docks,  and  for  booming 
logs,  and  if  permitted  to  do  so,  the  lines  of  their  docks  will 
cross  those  of  complainant,  and  prevent  access  to  the  south 


Section  Line 


lar  Point 


Boundarg_ 


COMPLAINANTS  LAND'M 
DEFENDANT'S      LAND  4 


ff/l'E/f 


side  of  complainant's  docks,  and  cut  off  the  land  lying  Im> 
tween  such  docks  and  the  land  of  complainant  from  the 
privileges  of  navigable  water.  This  bill  is  filed  to  prevent 
the  execution  of  such  work,  and  to  settle  the  boundaries  be- 
tween the  parties. 

The  defendants  claim  in  their  answer  that  the  boundary 
line  between  the  respective  parties  extends  into  the  waters  of 
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Xjrreen  Bay  at  right  angles  to  the  section  line  between  sections 
34  and  35  to  the  center  of  the  most  usual  ship  canal  of  the 
Green  Bay. 

The  cause  was  heard  upon  the  pleadings  and  proofs,  and 
the  court  decreed  as  follows:  "The  common  boundary  be- 
tween the  said  lands  and  premises  of  the  complainant  and  the 
said  lands  and  premises  of  the  defendants  in  the  waters,  and 
land  lying  under  the  waters,  of  the  Green  Bay,  of  Lake  Mich- 
igan, within  the  limits  of  this  decree  mentioned,  to  be  as  fol- 
lows: Commencing  at  a  point  where  a  line  extended  east  from 
a  point  on  the  section  line  between  sections  thirty-four  and 
■thirty-five  (34  and  35),  in  township  thirty-two  (32)  north,  of 
range  twenty-seven  (27)  west,  sixty-four  (64)  rods  north  of 
the  quarter-section  corner  on  said  line,  intersects  said  shore; 
running  thence  north,  seventy-nine  (79)  degrees  and  eight 
(8)  minutes  east,  one  hundred  and  nineteen  (119)  feet;  thence 
south,  eighty-eight  (88)  degrees  and  forty-eight  (48)  minutes 
east,  two  hundred  and  twenty-nine  and  four  tenths  (229  4-10) 
feet;  thence  south,  eighty-two  (82)  degrees  and  three  (3) 
minutes  east,  two  hundred  and  twenty-nine  and  four  tenths 
(229  4-10)  feet;  thence  south,  seventy-six  (76)  degrees  and 
fifty-two  (52)  minutes  east,  three  hundred  and  forty  (340) 
feet;  thence  south,  eighty-two  (82)  degrees  and  twenty-nine 
(29)  minutes  east,  seven  hundred  and  thirty-six  and  eiglit 
tenths  (736  8-10)  feet.  And  it  is  further  ordered,  adjudged, 
and  decreed  that  said  complainant,  within  six  months  from 
and  after  the  date  of  this  decree,  do  remove  all  piles,  pilings, 
docks,  and  all  other  obstructions  whatever  by  it  erected  or 
maintained  on  the  said  lands  and  premises  of  the  defendants 
in  the  water,  or  on  the  lands  under  the  water,  of  Green  Bay 
aforesaid,  south  of  the  common  boundary  line  between  the 
same  and  the  said  lands  and  premises  of  said  complainant, 
as  herein  defined  and  established.  And  it  is  further  ordered, 
adjudged,  and  decreed  that  the  said  defendants  recover  of  the 
said  complainant  their  costs  incurred  in  this  suit  to  be  taxed, 
and  that  the  said  defendants  have  execution  therefor." 

It  appears  from  the  proofs  that  this  line  was  arrived  at  by 
dividing  the  shore  line  from  Poplar  Point  to  the  mouth  of  the 
Menominee  River  into  two  distinct  coves;  the  headlands  of 
the  northern  cove  being  indicated  by  Poplar  Point  and  Pditit 
2  on  the  map,  and  the  southern  cove  by  Point  2  and  the 
intersection  of  the  river  with  the  bay.  The  s«Tveyor,  by  a 
iseries  of  measurements  and  surveys,  apportioned  the  distance' 
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upon  the  base  line,  drawn  from  the  headland  at  Poplar 
Point  to  the  mouth  of  the  river,  which  the  owners  of  the  north 
cove  would  have  in  proportion  to  the  shore  line  owned  by 
them,  and  upon  the  map  prepared  by  him  had  delineated  the 
<iivision  line  between  the  complainant's  land  and  the  owner 
next  north  of  it  by  course  and  distance.  He  also  made  simi- 
lar calculations  and  apportionments  between  those  owning 
the  sliore  of  the  south  cove.  Before  the  proofs  were  finally 
closed  the  defendants  introduced  a  map  upon  which  was  de- 
lineated the  division  line  between  complainant  and  its  neigh- 
bor on  the  north,  as  before  stated. 

Section  35,  as  will  be  seen  by  a  reference  to  the  map,  is 
fractional.  The  part  lying  north  of  the  east  and  west  quarter 
line  is  lot  1,  and  the  part  lying  south  of  such  line  is  lot  2, 
by  the  government  survey.  The  surveyor  who  made  the 
map  last  referred  to  drew  right  lines,  one  from  the  southeast 
corner  of  lot  2  to  the  point  where  the  quarter  line  intersects 
the  shore  line  of  the  bay,  and  the  other  from  the  northeast 
corner  of  lot  1  to  the  same  point.  He  then  projected  a  line 
from  this  point  into  the  bay,  dividing  the  angle  made  by  the 
intersection  of  these  two  lines,  and  called  it  a  "  medium  line." 
Those  two  lines,  running  from  the  corners  of  lots  1  and  2, 
did  not  follow  the  shore  of  the  bay,  but  in  some  places  ran 
across  the  headlands,  and  in  some  places  across  the  water. 
The  line  from  the  corner  of  lot  1  left  the  headland  at  Point 
2  wholly  upon  the  bay  side.  It  entirely  ignored  its  existence 
as  a  fact  of  any  importance,  although  it  had  been  used  in 
forming  the  north  cove  and  the  division  line  of  complainant's 
water  rights  on  the  north.  The  surveyor  then  projected  what 
he  styled  a  "medium  line"  from  the  point  where  the  eighth 
line  of  the  section,  produced  east,  intersected  the  shore  line, 
into  the  bay,  which  he  stated  to  be  a  medium  line  between  the 
north  boundary  of  complainant's  water  rights  and  the  me- 
dium line  projected  from  the  quarter-post.  He  then  drew 
another  medium  line  between  these  last-named  lines,  starting 
it  at  the  point  on  the  shore  where  the  south  boundary  of  com- 
plainant's land  touched  such  shore,  and  this  he  called  the 
*'  division  line  upon  the  basis  of  least  availability,"  and  this 
line  the  court  adopted  in  its  decree.  This  line  cannot  be  cor- 
rect. The  north  line  from  which  this  medium  line  is  calcu- 
lated was  based  upon  the  full  length  of  the  shore  of  the  north 
cove,  and  is  the  line  of  greatest  availability  for  that  cove,  but 
this  rule  is  ignored  in  getting  the  medium  line  on  the  south. 
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The  object  to  be  kept  in  view  in  cases  of  this  kind  is  to 
secure  to  each  proprietor  access  to  navigable  water,  and  an 
equal  share  of  the  dockage  line  at  navigable  water  in  pro- 
portion to  his  share  on  the  original  shore  line  of  the  bay. 
The  lands  bordering  upon  Green  Bay  derive  the  greater  part 
of  their  value  from  the  benefit  of  the  public  easement  for 
landing-places,  docks,  or  wharves,  in  the  vicinity  of  manu- 
facturing establishments,  and  this  is  more  particularly  es- 
sential to  mill-owners  and  manufacturers  of  lumber.  Upon 
consideration  of  the  authorities  cited,  we  think  the  rule 
adopted  by  Massachusetts  will,  in  cases  like  this,  secure  a 
nearer  measure  of  justice  than  those  adopted  by  the  courts 
of  any  other  state.  We  cannot  deal  with  Green  Bay  as  we 
could  with  the  rivers  in  this  state,  where  the  lines  are  to  be 
drawn  at  right  angles  to  the  thread  of  the  stream.  The  rules 
laid  down  for  the  boundaries  of  owners  of  land  bordering 
upon  the  ocean  and  great  inland  seas  are  more  proper  for  the 
disposition  of  the  case  before  us.  The  rule  early  defined  in 
Massachusetts  is:  1.  To  measure  the  whole  extent  of  the  an- 
cient bank  or  line  of  the  cove  or  bay,  and  compute  how  many 
rods,  yards,  or  feet  each  riparian  owner  upon  such  line  has; 
2,  To  divide  the  newly  formed  line  into  as  many  equal  por- 
tions as  those  contained  in  the  shore  line,  and  then  draw 
straight  lines  from  the  point  at  which  the  proprietors  re- 
spectively bounded  on  the  old  to  the  points  thus  determined 
as  the  points  of  division  on  the  newly  formed  line. 

It  is  freely  admitted  that  this  rule  may  require  modifica- 
tion, under  particular  circumstances,  in  order  to  secure  equal 
justice,  and  that  in  ascertaining  the  shore  line  or  margin  of 
the  water,  a  general  line  ought  to  be  taken,  and  not  the 
actual  length  of  the  line  on  that  margin,  if  it  happens  to  be 
elongated  by  deep  indentations  or  sharp  projections,  so  that 
the  line  shall  embrace  the  general  available  line  of  the  shore. 
This  is  exactly  what  the  meanders  run  by  the  United  States 
government  do.  The  lines  are  run  straight,  disregarding  in- 
dentations and  projections  which  are  not  available  for  any 
general  useful  purpose.  The  shore  line  in  this  case  is  a 
meander  line  of  the  government  survey,  and  we  have  by  that 
survey  the  available  line,  not  elongated  by  deep  indentations 
or  long  projections.  The  head-line  at  Point  2  is  too  impor- 
tant to  be  disregarded  in  tracing  the  shore  line.  It  is  nearly 
or  quite  one  thousand  feet  in  length,  and  four  hundred  feet 
in  width.     The  United  States  government  recognized  it  as  of 
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sufficient  importance  to  be  included  in  its  meander  line  and 
computation  of  quantity  of  land  in  lot  1,  and  it  is  available 
for  beneficial  use  and  enjoyment,  and  valuable  for  manufac- 
turing purposes  or  a  town  site.  The  difficulty  is  greatest 
where  the  shores  are  irregular. 

In  the  case  before  us,  the  waters  to  be  dealt  with  may  be 
considered  a  cove  from  station  6  to  station  12,  map  A,  com- 
plainant's exhibits.  There  has  been  no  survey  made  of  the 
line  of  navigable  water  between  these  two  points,  which  must 
be  done  before  a  final  decree  can  be  made.  We  suppose, 
however,  that  such  a  line  will  fall  within  a  right  line  uniting 
the  headlands  of  the  cove  as  hereinafter  described.  Based 
upon  this  assumption,  the  proper  rule  to  be  applied  is  that 
laid  down  in  Woyison  v.  Wonson,  14  Allen,  71;  and  in  follow- 
ing this  rule,  we  direct  the  following  method  to  be  observed, 
namely:  1.  Turn  right  angles  to  the  shore  lines  from  stations 
5  and  6,  and  6  and  7,  at  6,  on  the  east  side  thereof.  Bisect 
the  angle  thus  made,  and  produce  a  line  from  the  point  of 
intersection  to  navigable  water,  say  to  water  fifteen  feet  in 
depth  that  is  navigable.  2.  Turn  right  angles  to  the  shore 
lines  from  stations  11  and  12,  and  12  and  13,  on  the  east 
side  thereof,  at  12.  Bisect  the  angle  formed  by  these  lines, 
and  produce  a  line  from  the  point  of  intersection  to  naviga- 
ble water  fifteen  feet  in  depth. 

The  points  thus  reached  upon  these  lines  may  be  consid- 
•ered  the  headlands  of  the  cove,  between  which  draw  a  line 
upon  the  general  course  of  navigable  water  of  the  depth  of 
fifteen  feet,  and  divide  this  line  of  navigable  water  into  as 
many  parts  as  there  are  feet  on  the  shore  line  between  sta- 
tions 6  and  12,  and  give  to  the  complainant  and  defendants 
their  proportionate  share,  according  to  their  ownership  of  the 
shore  line,  and  divide  their  proprietorship  by  straight  lines 
running  from  the  shore  to  the  line  of  navigability.  The  map 
on  page  177  will  show  the  points  referred  to  above. 

The  decree  of  the  circuit  court  will  be  reversed,  without 
costs  to  either  party.  The  case  will  be  remanded  to  the 
court  below  to  take  further  proof  to  be  made  of  the  general 
line  of  navigable  water  fifteen  feet  in  depth,  as  indicated 
above,  and  proceed  to  decree  in  accordance  with  the  method 
above  described. 

We  do  not  think  this  is  a  case  for  imposing  costs  on  either 
party  in  thi^  court,  or  in  the  court  below. 
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Riparian  Rights.  —  Flats  lying  in  a  cove  are  to  be  divided  among  the 
riparian  proprietors  bounding  on  the  cove  by  lines  drawn  from  their  re- 
spective lands  to  a  line  drawn  across  the  mouth  of  the  cove,  so  as  to  give 
each  the  same  proportion  of  that  line  as  he  has  of  the  line  bounding  the 
cove:  Ashby  v.  Edstern  R.  R.  Co.,  5  Met.  368;  38  Am.  Dec.  426,  and  note. 
But  see  McCullough  v.  Wall,  4  Rich.  OS;  53  Am.  Dec  715.  Compare  Mulry 
V,  Norton,  100  N.  Y.  426;  53  Am.  Rep.  206,  and  note  215-221;  note  to 
Mather  v.  Chapman,  16  Am.  Rep.  60  et  seq.  Where  one  of  two  adjacent 
riparian  owners  of  lands  bounded  on  a  cove  makes  new  lands  by  filling  in 
opposite  the  lands  of  both  owners,  the  same  rule  of  division  must  be  fol- 
lowed in  apportioning  such  new-made  lands  as  is  applicable  to  a  division  of 
allnvion  formed  by  natural  causes:  Watson  v.  Home,  64  N.  H.  416. 


"Van  Kleeck  v.  Hammell. 

[87  Michigan,  599.] 
AffllONMENT    BT  OnK     PARTNER  OF  HIS    PROPERTY    FOB    THK    BbNEITT    OF 

Creditors  does  not  Convey  Property  of  thi  Partnership,  nor  any 

right  to  the  possession  thereof. 

Ok  the  Death  of  One  Partner,  title  to  the  partnership  assets  vests  in 
the  surviver,  who,  in  all  matters  connected  with  the  partnership,  be- 
comes the  party  to  sue  and  to  be  sued. 

Representatives  of  a  Deceased  Partner  have  no  right  to  interfere  with 
the  partnership  property  or  business,  so  long  as  the  surviving  partner  is 
proceeding  in  good  faith  to  wind  up  its  affairs. 

Judgment  against  Defendant  as  a  Surviving  Partner  is  not  Con- 
CLU.SIVB  OF  THE  EXISTENCE  OF  THE  PARTNERSHIP  against  representa- 
tives of  a  decedent  who  is  claimed  to  have  been  a  partner  of  the  de- 
fendant, though  the  action  was  commenced  against  the  defendant  and 
the  decedent  as  partners,  the  death  of  the  decedent  having  taken 
place  during  its  pendency. 

If  Parties  Represent  Themselves  as  Partners,  persons  who  deal  with 
them  as  such  are  entitled  to  have  the  property  used  in  the  business 
applied  to  the  payment  of  their  debts,  in  preference  to  the  individual 
debts  of  those  representing  themselves  as  partners. 

Partner  cannot  E.^gapk  Partnekship  Liability  by  showing  that  he  was 
induced  to  enter  the  partnership  by  false  statements  of  his  copartner. 

One  Who  is  a  Member  of  a  Partnership,  or  Who  has  PERMrrxED 
HiMSKLF  to  be  Held  out  as  Such,  cannot  Escape  Liability  by 
showing  that  he  consented  that  the  property  of  the  partnership  might 
be  assigned  as  the  individual  property  of  his  partner. 

If  an  Action  is  Commenced  against  Two  as  Partners,  and  upon  the 
Death  of  One  of  Them  is  Prosecuted  to  Judgment  against  the  sur- 
viving partner  without  making  the  representatives  of  the  decedent 
parties,  this  is  not  an  abandonment  of  the  right  of  action  against  the 
descedent's  estate  and  its  representatives. 

Attachment  is  not  Dlssolved  by  the  Death  of  Onb  of  the  Defend- 
ants, if  the  action  is  revived  and  prosecuted  to  judgment  in  the  manner 
provided  by  law. 
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L.  S.  Montague  and  W.  W.  Mitchel,  for  the  appellants. 
D.  Shields,  for  the  plaintiffs. 

Grant,  J.  Plaintiffs  sued  the  defendant,  who  is  sheriff  of 
the  county  of  Livingston,  in  trover,  for  the  conversion  of  the 
goods  seized  by  him  under  a  writ  of  attachment  issued  in  the 
Buit  of  Henry  Wright  and  Orry  Waterbury  v.  John  Weimei- 
Bter  and  Albert  Weimeister,  in  which  the  judgment  rendered  in 
favor  of  the  plaintiffs  has  been  affirmed  by  this  court:  Wright 
V.  Weimeister,  87  Mich.  594. 

John  Weimeister  made  a  general  assignment  for  the  benefit 
of  his  creditors  on  September  25,  1889,  to  the  plaintiffs,  now 
his  administrators.  The  assignees  took  no  possession  of  the 
property,  filed  no  bond,  and  made  no  inventory,  for  the  rea- 
son, as  they  testified,  that  John  Weimeister  died  before  these 
were  completed,  and  before  the  time  had  expired  within 
which  they  should  have  completed  and  filed  them.  It  is  un- 
necessary to  consider  the  effect  of  this  assignment,  for  it  did 
not  purport  to  convey  the  partnership  property  of  John  Wei- 
meister &  Co.,  if  such  a  partnership  existed.  The  assignees, 
therefore,  would  take  no  title  to,  and  have  no  right  to  the 
possession  of,  the  partnership  property.  If,  therefore,  the  part- 
nership actually  existed  between  John  and  Albert,  the  title 
to  the  property  belonging  to  it  still  remained  in  the  firm, 
and  upon  the  death  of  John  the  title  thereto  became  vested 
in  Albert  as  the  surviving  partner.  In  all  matters  connected 
with  the  partnership  he  was  the  proper  party  to  sue  and  to  be 
sued.  If  a  partner,  it  became  his  duty  to  close  up  the  part- 
nership matters,  collect  the  assets,  pay  the  debts,  and  then 
distribute  the  fund.  Until  the  partnership  fund  is  ready  for 
distribution,  the  representatives  of  the  deceased  partner  have 
no  right  to  interfere,  so  long  as  the  surviving  partner  is  pro- 
ceeding in  good  faith  to  wind  up  its  affairs:  Barry  v.  Briggs^ 
22  Mich.  201;  Pfeffery.  Sieiner,  27  Mich.  537;  Merritt  v.  Diclcey, 
88  Mich.  41;  Bassett  v.  Miller,  39  Mich.  133. 

On  all  other  material  questions,  except  the  assignment,  the 
evidence  is  the  same  in  the  present  case  as  in  that  of  Wright 
V.  Weimeister,  87  Mich.  594,  and  it  is  unnecessary  to  repeat  it 
here.  Mr.  Hammell  was  a  witness  in  this  case,  but  not  in 
the  other,  and  does  not  deny  the  statements,  made  by  Wright 
and  others,  that  he  informed  them  that  the  firm  of  John  Wei- 
meister &  Co.  was  composed  of  John  and  Albert. 

It  is  insisted  by  the  defendant  that  the  former  suit  involved 
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the  same  issues  as  this,  and  that  it  therefore  concludes  the 
rights  of  the  parties.  If  John  Weimeister  had  lived  till  the 
suit  was  tried  and  judgment  rendered,  the  question  would 
have  been  res  judicata,  both  as  to  him  and  Albert.  It  is  un- 
doubtedly true  that  all  the  acts  of  a  surviving  partner,  and 
the  result  of  suits  brought  by  and  against  him  as  survivor, 
are  binding  upon  the  representatives  of  the  deceased  partner, 
80  long  as  they  are  conducted  in  good  faith.  But  in  the 
present  case  the  existence  of  the  partnership  is  disputed,  and 
is  the  real  question  at  issue.  This  being  settled,  there  can  be 
but  little  doubt  as  to  the  rights  of  the  parties.  Upon  this 
question,  John  Weimeister,  in  his  lifetime,  did  not  have  his 
day  in  court,  nor  have  his  representatives  since  his  death. 
The  judgment  in  that  suit  is  therefore  not  binding  upon 
them. 

The  rights  of  the  parties  to  this  suit  depend  upon  two  ques- 
tions of  fact:  1.  If  John  and  Albert  Weimeister  <vere  copart- 
ners in  fact,  then  verdict  and  judgment  should  be  rendered 
for  the  defendant.  2.  If  they  were  not  in  fact  copartners,  but 
had  held  themselves  out  as  such,  and  the  plaintiffs  in  the 
attachment  suit  had  dealt  with  them  upon  the  faith  of  such 
representations,  and  in  the  honest  belief  that  they  were  copart- 
ners, and  the  property  levied  upon  belonged  to  the  business  in 
which  they  represented  themselves  as  copartners,  then  verdict 
and  judgment  should  be  for  the  defendant. 

Persons  who  deal  with  parties  representing  themselves  as 
partners  in  a  business  are  entitled  to  have  the  property  used 
in  that  business  applied  to  the  payment  of  their  debts,  in 
preference  to  the  individual  debts  of  those  representing  them- 
selves as  partners.  This  rule  may  operate  severely  upon  the 
individual  creditors,  but  a  contrary  rule  would  operate  just  as 
severely  upon  the  partnership  creditors. 

The  testimony  of  Albert  Weimeister,  that  he  was  misled  by 
the  statements  of  John  as  to  the  value  of  his  property,  was  in- 
competent. Whether  John  intentionally  or  unintentionally 
made  false  statements  to  Albert,  and  thus  induced  him  to 
enter  into  the  partnership,  could  not  affect  his  liability  to 
those  who  had  meanwhile  trusted  them.  Albert  was  in  a 
better  position  than  were  their  creditors  to  ascertain  the 
assets  of  John,  and  their  value.  He  cannot  avoid  liability 
by  saying  John  defrauded  him. 

Plaintiffs  introduced  evidence  tending  to  show  that  Albert 
was  present  when  John  executed  the  assignment,  and  waa 


Oct.  1891.]  Van  Kleeck  v.  Hammell.  185 

then  asked  by  the  attorney  for  John  if  he  should  also  execute 
the  assignment,  and  then  he  disclaimed  having  any  interest 
in  the  property.  This  might  be  competent  evidence  in  a  con- 
troversy between  John  and  Albert,  and  the  fact  might  estop 
Albert  from  laying  any  claim  to  the  property  as  against  John 
or  his  assignees;  but  this  doctrine  cannot  be  invoked  by  the 
representatives  of  John  in  an  adverse  proceeding  brought  by 
creditors  against  them  both.  If  they  were  partners,  it  was  the 
duty  of  Albert,  as  well  as  of  John,  to  protect  the  partnership 
creditors.  If  they  had  held  themselves  out  as  partners,  while 
not  so  in  fact,  the  same  duty  rested  upon  them  both.  Albert 
could  not,  in  either  event,  avoid  this  liability  by  consenting 
that  the  property  might  be  assigned  as  the  individual  prop- 
erty of  John.  The  same  rule  also  applies  to  statements  made 
by  John  at  the  same  time.  This  testimony  should  have  been 
excluded. 

The  circuit  judge  was  in  error  in  instructing  the  jury  that 
the  prosecution  of  the  suit  against  Albert  as  survivor  was  an 
abandonment  of  the  suit  against  John,  and  that  the  plaintiffs 
in  the  attachment  suit  should  have  proved  their  claim  against 
John's  estate,  or  have  proceeded  in  equity  to  settle  the  rights 
of  the  estate  and  creditors.  We  need  not  determine  whether 
the  administrators  might  properly  have  been  made  parties 
defendant.  It  is  sufficient  to  say  that  they  were  not  neces- 
sarily parties,  and  that  the  action  was  properly  revived  against 
Albert  as  survivor:  Howell's  Stats.,  sec.  7401.  They  might 
have  presented  their  claim  against  the  estate,  but  this  would 
not  have  operated  as  an  abandonment  of  their  suit:  Manning 
v.  Williams,  2  Mich.  105. 

No  attempt  was  made  to  obtain  a  dissolution  of  the  attach- 
ment, and  it  will  therefore  be  presumed  that  there  were  valid 
grounds  for  the  issuance  of  the  attachment.  A  creditor  who, 
by  his  diligence  in  instituting  proper  legal  proceedings,  has 
obtained  a  lien,  is  not  deprived  of  it  by  the  death  of  one  of  his 
debtors,  when  tlie  suit  is  revived  and  prosecuted  in  the  man- 
ner provided  by  law.  His  lien  is  continued,  and  upon  the 
rendition  of  judgment,  the  property  attached  may  be  seized 
and  sold  under  an  execution. 

Judgment  is  reversed,  with  costs,  and  a  new  trial  ordered. 


Partnership — Effect  of  Death  of  One  Partner. — The  death  of  a 
partner  puts  an  end  to  the  partnership:  Schmidt  v.  Archer,  113  Ind.  365;  and 
the  surviving  partner  should  take  possession  of  the  partnership  property  for 
the  purpose  of  settling  up  the  firm  business:  Durant  v.  Pierson,  12-t  N.  Y. 
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444;  21  Am.  St.  Rep.  686;  First  Nat.  Bank  v.  Payne,  85  Va.  890;  Walling  v. 
BurgesB,  122  Ind.  299;  Valentine  v.  Wysor,  123  Ind.  47.  The  surviving?  part- 
ner becomes  a  trustee  for  the  personal  represeatatives  of  his  deceased  co- 
partner, as  well  as  a  trustee  for  himself  and  the  firm  creditors:  Killefer  v. 
McLain,  78  Mich.  249.  A  surviving  partner  has  power  to  prosecute  claims 
in  favor  of  the  firm,  and  to  do  all  things  necessary  to  wind  up  it?  affairs: 
Berson  v.  Ewing,  84  Cal.  89.  Compare  note  to  Shields  v.  Fuller,  65  Am.  Dec. 
295-303.  All  property  of  a  partnership,  by  the  death  of  one  partner,  goe» 
to  the  surviving  partner,  and  in  a  suit  in  relation  thereto  the  personal  rep- 
resentatives of  the  deceased  partner  need  not  be  made  parties:  Jonea  v. 
Hardeaty,  10  Gill  &  J.  404;  32  Am.  Dec.  180. 

Partnership— Judgment  against  Surviving  Partner. —  A  judgment 
against  the  surviving  partner  does  not  bind  the  personal  representatives  of 
the  deceased  partner:  Hamilton  v.  Summers,  12  B.  Moo.  11;  54  Am.  Dec.  509. 

Partnership.  —  Liability  of  One  Held  out  as  a  Partner:  See  Hahlo 
T.  Mayer,  102  Mo.  93;  22  Am.  St.  Rep.  753,  and  note  757-764. 

Attachment,  Dissolution  of,  by  Death:  See  Waiu  v,  Thompson,  43 
N.  H.  161;  80  Am.  Dec.  136,  and  extended  note  139-143. 


Caxfield  V.  Great  Camp  of  the  Knights  op  the 
Macoabebs  for  the  State  of  Michigan. 

[87  Michigan,  626.] 
Thb  Decision  of  the  Tribunals  of  a  Benefit  Association  npon  th^  rights 
of  persons  presenting  death  claims  may  be  made  final  by  the  laws  of 
such  association,  and  if  so  made,  the  courts  will  not  interfere  with  nor 
review  such  decision,  there  being  no  claim  that  the  tribunals  of  the  as- 
sociation acted  fraudulently,  or  in  any  manner  contrary  to  its  laws. 

Eldredge  and  Spier,  for  the  appellant. 

Markey  and  Hall,  for  the  defendant. 

Grant,  J.  This  case  was  tried  by  the  court,  and  the  find- 
ing contains  the  following  material  facts:  Defendant  is  a  mu- 
tual benefit  association  incorporated  under  Act  No.  89,  Laws 
18S3  (3  HoweU's  Stats.,  c.  163),  for  the  improvement,  mor- 
ally, socially,  and  intellectually,  of  its  members,  and  for  the 
purpose  of  establishing  a  benefit  fund,  from  which  shall  be 
paid  a  certain  sum  to  the  member,  or  his  widow,  or  certain 
other  relatives,  as  he  may  direct,  and  as  the  endowment  laws 
of  the  order  provide.  Its  constitution  provides  for  a  Great 
Camp,  composed  of  certain  officers  and  one  representative 
from  each  of  the  subordinate  tents  in  the  state.  This  Great 
Camp  meets  annually,  and  its  members  are  selected  annually. 
Three  of  the  principal  officers  constitute  the  executive  com 
mittee.     Article  18,  section  2,  of  its  laws  reads  as  follows: — 
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"  The  executive  committee  shall  have  power  to  pass  on  all 
death  claims,  and  if  in  their  judgment  any  such  claim  is  not 
on  its  face  a  valid  one,  they  shall  notify  the  beneficiary  or 
beneficiaries  of  the  deceased  members  thereof,  and  give  them 
or  their  attorneys  an  opportunity  to  appear  before  such  com- 
mittee within  sixty  days  thereafter,  and  present  such  evidence 
as  they  may  have  to  establish  the  justness  or  validity  of  such 
claim,  and  the  said  committee  shall  try,  hear,  and  decide 
upon  the  justness  or  validity  of  such  claim,  and  such  decis- 
ion shall  be  binding  upon  such  claimant,  unless  an  appeal  is 
taken  to  the  Great  Camp.  The  notice  of  the  appeal  from  the 
decision  of  the  said  committee  must  be  filed  with  the  Great 
Record  Keeper  within  sixty  days  thereafter.  The  decision  of 
the  Great  Camp  in  all  such  cases  shall  be  final,  and  no  suit 
in  law  or  equity  shall  be  commenced  or  maintained  by  any 
member  or  beneficiary." 

PlaintiflTs  husband,  now  deceased,  became  a  member  of  the 
defendant,  and  received  what  is  termed  a  "  half-endowment 
certificate,"  which  entitled  him  to  receive  one  assessment  on 
the  membership,  not  exceeding  one  thousand  dollars,  as  a 
benefit  to  his  wife,  upon  satisfactory  proof  of  his  death  and 
the  surrender  of  the  certificate,  provided  he  shall  have  in 
every  particular  complied  with  all  the  rules  and  regulations 
of  the  order.  Upon  his  death,  plaintiff  presented  her  claim 
to  the  committee,  which  decided  against  it,  on  the  ground  that 
at  the  time  of  his  death  he  was  not  a  member  in  good  stand- 
ing, but  had  been  duly  and  regularly  suspended  therefrom, 
in  accordance  with  the  rules  and  regulations  thereof.  She 
then  appealed  to  the  Great  Camp,  which  also  disallowed  the 
claim,  after  a  full  examination  and  hearing.  She  then  brought 
this  suit,  and  judgment  was  rendered  therein  against  her. 

It  is  claimed  on  behalf  of  plaintiff  that  the  provision  above 
quoted,  which  makes  the  decision  of  the  Great  Camp  final,  is 
contrary  to  public  policy  and  void,  in  that  it  ousts  the  court 
of  jurisdiction.  No  charge  is  made  that  either  the  committee 
or  the  Great  Camp  acted  fraudulently,  or  in  any  manner  con- 
trary to  the  rules  and  regulations  of  the  order. 

I  am  unable  to  see  any  difference  between  the  present  case 
and  that  of  Van  Foucke  v.  Netherland  etc.  Society,  63  Mich. 
378.  These  organizations  are  purely  voluntary,  and  it  may 
well  be  considered  by  their  members  important  that  claims 
of  this  character  should  be  determined  by  methods  more  in- 
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expensive  than  resorts  to  the  courts.  This  reason  is  well 
expressed  by  my  brother  Champlin  in  the  case  above  cited. 

Plaintiff  seeks  to  maintain  a  distinction  between  that  case 
and  the  present  one,  in  tliat  the  plaintiff  there  was  himself  a 
member  clain)ing  for  "sick-benefits,"  while  the  plaintiff  here 
is  not  a  member,  and  bad  no  voice  in  the  selection  of  mem- 
bers of  the  tribunal.  Her  right  depends  solely  upon  the  vol- 
untary act  of  her  husband  in  becoming  a  member.  Her 
right  to  receive  the  benefit  depended  upon  his  complying 
with  the  constitution  and  rules,  to  which  he  assented,  and 
which  became  a  part  of  his  contract.  I  can  see  no  reason 
why  a  difTerent  rule  should  apply  to  plaintiflF  than  to  a  mem- 
ber making  a  claim  for  benefits.  Similar  provisions  have  been 
sustained  by  the  courts:  Anacosta  Tribe  of  Red  Men  v.  Mur- 
bach,  13  Md.  91;  71  Am.  Dec.  625;  Toram  v.  Howard  Ben.  As- 
sociation, 4  Pa.  St.  519;  Black  etc.  Society  v.  Vandyke^  2  Whart. 
309;  30  Am.  Dec.  263;  Woolsey  v.  Inde'pendent  Order  of  Odd 
Fellows,  61  Iowa,  492;  Rood  v.  Associationy  31  Fed.  Rep.  62. 

Judgment  aflBrmed.  

Benevolent  Socikties  —  Associations.  —  A  jndgment  of  the  tribunal 
of  a  social  club  rendered  in  good  faith  and  according  to  its  by-laws  is  re$ 
judicata,  and  will  not  be  reopened  by  a  court  of  justice:  Commonwealth  v. 
Union  League,  135  Pa.  St.  301 ;  20  Am.  St.  Rep.  870.  The  by-laws  and  articles 
of  association  of  mutual  benefit  societies  determine  the  rights  of  the  mem- 
bers and  will  be  enforced:  Union  Mut.  Asa'n  v.  Montgomery,  70  Mich.  587; 
14  Am.  St.  Rep.  519,  and  note;  Anacosta  Tribe  I.  O.  R.  M.  v.  Murbach,  13  Md. 
91;  71  Am.  Dec.  625.  See  extended  note  to  Austin  v.  Searing,  69  Am.  Dec. 
671-678.  Courts  will  not  interfere  with  the  internal  affairs  of  benevolent 
societies,  unless  property  rights  are  at  stake:  People  v.  Nappa,  80  Mich.  484; 
Goodman  v.  Jedidjah  Lodge,  67  Md.  117;  Scretoman't  Ben.  A$9'n  r.  Season, 
76  Tex.  662. 
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St.  Paul  National  Bank  v.  Cannon. 

[46  Minnesota,  96.1 

NiaoTiABLB  Instrumknts  —  Promissory  Nons  —  JuDaMRNT  AOAnrsT 
Pledqor,  when  Conclusive  against  Pledgee.  —  The  pledgee  of  a  note 
who  actively  consents  to  the  prosecution  of  an  action  thereon  by  pledgor 
against  the  maker,  and  gives  the  note  to  the  pledgor  to  produce  at  the 
trial  as  evidence  of  his  right  to  recover,  is  estopped  by  the  result  of  that 
action,  and  bound  by  a  judgment  entered  therein  on  the  merits,  against 
the  pledgee. 

Nkgotiablb  Instruments  —  Deposit  as  Payment  or  Note  —  Subsequent 
Suit  by  Holder.  —  Where  a  note  is  made  payable  at  a  certain  bank, 
the  mere  deposit  of  money  in  that  bank  to  be  applied  in  payment  of  the 
note  is  not  a  payment,  unless  the  holder  has  deposited  it  for  collection. 
The  bank  receives  the  money  merely  as  agent  for  such  depositor,  and 
the  holder,  by  bringing  an  action  to  recover  such  deposit,  does  not 
thereby  admit  payment  of  the  note,  nor  is  he  precluded  by  such  action 
from  afterwards  seeking  to  recover  against  the  maker. 

NiooTiABLE  Instruments  —  Pledgee  as  Bona  Fide  Holder  —  Limit  to 
Recovery  on  Note.  —  Although  an  indorsee  of  negotiable  paper  before 
maturity,  as  collateral  security  for  a  debt  then  contracted,  stands  in 
the  position  of  a  bona  fide  purchaser,  and  may  recover  as  such  against 
the  maker,  yet  if  the  latter  can  show  a  good  defense  as  to  the  pledgor, 
he  is  entitled  to  have  the  recovery  limited  to  the  amount  of  the  priuoi* 
pal  debt  for  which  the  collateral  security  ia  held. 

James  H.  Foote,  for  the  appellant. 

William  0.  White,  for  the  respondent. 

Dickinson,  J.  The  plaintiff,  as  an  indorsee  of  a  promissory 
note,  seeks  by  this  action  to  recover  thereon  against  the  maker. 
The  note  was  made  by  the  defendant  in  April,  1888,  payable 
on  or  before  one  year  thereafter  to  one  Heiser,  at  the  Bank  of 
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Minnesota.  It  was  conclusively  shown  by  the  evidence  that 
before  the  maturity  of  the  note  it  was  pledged  to  the  plain- 
tiff bank  by  one  Houghtaling  as  collateral  security  upon  a 
discounting  of  Houghtaling's  note  by  the  bank.  When 
Houghtaling  presented  the  note  as  such  security  it  bore  the 
indorsement  in  blank  of  the  payee,  Heiser.  It  is  claimed  on 
the  part  of  the  defendant  that  the  plaintiff  was  barred  or 
estopped  by  a  former  action  prosecuted  by  Houghtaling 
against  this  defendant  to  recover  on  the  same  note.  This 
was  after  Houghtaling  had  transferred  the  note  to  this  plain- 
tiff as  collateral  security.  It  is  alleged  in  defense  that  in 
that  action  judgment  was  rendered  against  Houghtaling,  on 
the  ground  that  the  note  had  been  paid  at  maturity.  On  the 
trial,  the  court  allowed  the  defendant  to  introduce  evidence 
to  show  that  this  plaintiff  had  consented  to  the  prosecution 
of  the  action  by  Houghtaling.  Afterwards,  and  upon  the 
motion  of  the  plaintiff  to  strike  out  such  evidence  on  the 
ground  that  it  did  not  show  such  consent,  the  court  struck 
out  the  evidence.  The  striking  out  of  this  evidence  is  one  of 
the  grounds  of  error  assigned.  We  will  assume  that  the  an- 
swer was  suflficient  to  entitle  the  defendant  to  produce  this 
evidence,  if  the  fact  sought  to  be  established  by  it  would  have 
constituted  a  defense.  The  motion  of  the  plaintiff,  and  the 
ruling  of  the  court  striking  out  the  evidence,  were  not  based 
upon  the  insufficiency  of  the  answer,  but  on  the  ground  that 
the  evidence  did  not  go  to  make  out  a  defense.  Nor  on  this 
appeal  is  it  urged  that  the  evidence  should  have  been  stricken 
out  because  of  any  insufficiency  in  the  answer.  We  are  there- 
fore to  consider  whether  this  evidence  tended  to  show  a  de- 
fense. 

We  are  satisfied  that  from  the  evidence  in  question  it  might 
have  been  found  as  facts  that  Houghtaling  commenced  the 
former  action  without  the  knowledge  or  consent  of  this  plain- 
tiff, which  then  held  the  note  as  collateral  security;  that  after- 
wards, and  before  the  trial  of  that  action,  the  bank  was  advised 
of  its  pendency,  and  knew  that  thereby  Houghtaling  was  seek- 
ing to  recover  against  this  defendant  as  the  maker  of  tlie 
note,  Houghtaling  claiming  to  be  the  holder  of  it;  that  with 
this  knowledge  the  bank  consented  to  produce  the  note  at  the 
trial,  and  on  the  day  of  the  trial  did  send  the  note  to  Hough- 
taling's attorney,  and  he  produced  it  on  the  trial  as  evidence 
of  the  plaintiff's  (Houghtaling's)  right  to  recover.  If  such 
were  the  facts,  the  bank  should  be  now  estopped  to  prosecute 
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this  action,  after  a  judgment  on  the  merits  in  the  former 
action.  By  the  transfer  of  the  note  to  the  bank  as  collateral 
Becurity,  Houghtaling  had  conferred  the  legal  title  upon  the 
pledgee,  with  the  right  to  enforce  and  make  available  the  se- 
curity by  action  against  the  maker,  and  thereby  the  right  of 
Houghtaling  to  recover  on  the  note  was  necessarily  suspended, 
for  that  would  be  inconsistent  with  the  right  of  the  pledgee, 
by  action  on  the  note,  to  make  the  pledged  security  available: 
Lamherton  v.  Windom,  12  Minn.  151  (232,  246);  90  Am.  Dec. 
301.  Nor,  as  it  would  seem,  could  the  pledgor  have  success- 
fully maintained  that  action  without  the  acquiescence  and 
consent  of  the  bank.  He  could  not  have  shown  a  right  to  re- 
cover as  the  holder  of  the  note  without  producing  it,  and  thus 
showing  that  he  was  the  holder:  Armstrong  v.  Lewis,  14  Minn. 
308  (406).  The  bank  could  not  well  be  called  upon  to  pro- 
duce the  note  in  support  of  Houghtaling's  right  of  recovery, 
without  being  so  far  informed  of  the  facts  that  it  would  be 
chargeable  with  notice  of  the  nature  of  the  action.  In  such 
case,  as  the  maker  ought  not  to  be  held  doubly  liable  on  the 
note,  both  to  the  pledgor  and  to  the  pledgee,  it  would  be  the 
duty  of  the  bank,  even  though  compelled  by  subpoena  duces 
tecum,  to  produce  the  note,  to  disclose  its  own  title,  which,  as 
must  be  assumed,  would  defeat  a  recovery  by  the  pledgor. 
But  it  is  fair  to  construe  the  act  of  the  bank  in  the  former 
action  as  indicating  its  consent  to  so  far  waive  its  rights  as 
pledgee  as  to  allow  the  pledgor  to  recover  in  his  action 
against  the  maker.  From  its  sending  the  note  to  Houghtal- 
ing's attorney,  in  order  that  it  might  be  produced  on  the  trial 
in  support  of  his  riglit  of  recovery,  the  bank  forbearing  to 
assert  its  own  right  inconsistent  with  that  of  Houghtaling  in 
that  action,  such  consent  or  waiver  might  be  inferred.  If  the 
bank  thus  waived  its  right,  and  voluntarily  lent  its  aid  to 
enable  the  pledgor  to  recover,  the  action  might  properly  be 
maintained  by  Houghtaling;  and  after  judgment  on  the  mer- 
its, whether  in  favor  of  Houghtaling  or  against  him,  the  bank 
ought  not  to  be  heard  to  say,  that  because  its  right  to  recover 
on  the  note  had  not  been  adjudicated,  it  should  be  allowed  to 
prosecute  this  action  against  the  same  defendant  as  maker  of 
the  note.  The  doctrine  of  estoppel  in  pais  is  applicable.  If, 
under  the  circumstances,  Houghtaling  had  recovered  judgment 
against  the  maker  for  the  amount  of  the  note,  it  would  seem 
plain  that  this  plaintiff  ought  not  to  be  allowed  afterwards  to 
recover  a  second  time  against  the  maker  for  the  same  cause 
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of  action.  But  the  principle  of  estoppel  is  equally  applicable, 
whether  Houghtaliug  recovered  judgment  or  the  defendant 
succeeded  in  establishing  the  defense  of  payment,  or  any 
other  defense.  He  was  subject  to  the  necessity  of  defending 
and  to  the  risk  of  a  recovery  against  him.  It  may,  of  course, 
be  that  the  bank  could  not  be  prejudiced  by  an  action  by  the 
pledgor  if  it  had  pursued  a  course  of  conduct  consistent  with 
the  holding  to  its  own  rights  as  a  pledgee,  and  not  such  as  to 
prejudice  the  defendant.  Indeed,  in  that  case,  we  do  not  see 
how  the  defendant  could  have  been  subject  to  any  risk  of  a 
recovery  against  him  in  the  former  action,  or  to  any  other 
prejudice  than  being  compelled  to  defend  an  action  which  the 
plaintiff  had  no  right  to  maintain.  For  that  this  plaintiff,  if 
without  fault  in  its  conduct,  could  not  be  held  responsible.  It 
is  therefore  considered  that  it  was  error  to  strike  out  the  evi- 
dence relative  to  the  Houghtaling  action.  This  renders  a  new 
trial  necessary. 

Some  other  questions  are  involved  in  the  case  upon  which 
it  is  expedient  that  our  opinion  be  expressed,  as  they  may  be 
expected  to  arise  again  upon  another  trial. 

The  defense  was  made  that  the  note  had  been  paid  at  ma- 
turity. The  court  directed  a  verdict  for  the  plaintiff,  and  now 
the  question  is  presented  as  to  whether  the  evidence  tended 
to  show  a  payment.  The  note  was  secured  by  a  mortgage  on 
real  estate,  executed  by  the  maker  to  the  payee.  It  appeared 
that  after  the  giving  of  the  note  and  mortgage  by  the  defend- 
ant, he  sold  the  mortgaged  premises  to  one  Loeffelholz,  who 
assumed  the  payment  of  the  note.  It  is  alleged  in  the  answer 
that  at  maturity  Loeffelholz  did  pay  the  note  at  the  Bank  of 
Minnesota,  "  by  depositing  and  leaving  with  said  bank  a  sum 
of  money  suflBcient  to  pay  said  note  and  mortgage,  and  then 
and  there  instructing  said  bank  to  pay  said  money  to  the  law- 
ful owner  thereof."  It  is  admitted  that  the  money  was  paid 
to  the  Bank  of  Minnesota  by  Loeffelholz.  The  note  was  not 
at  the  bank,  but  was  then  held  by  the  plaintiff  as  collateral 
security.  Although  the  note  was  by  its  terms  payable  at  the 
Bank  of  Minnesota,  the  mere  depositing  the  money  in  that 
bank,  in  order  that  it  might  be  applied  in  payment  of  the 
note,  did  not  constitute  a  payment  of  it.  In  such  a  case  the 
bank  receiving  the  money  is  to  be  regarded  as  the  agent  of 
the  person  paying  it.  the  holder  of  the  note  not  having  de- 
posited it  at  the  designated  place  for  collection  or  payment. 
The  law  is  well  settled:  Adams  v.   Hackensack  Improvement 
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Commimwif  44  N.  J.  L.  638;  43  Am.  Rep.  406;  Hills  v.  Place, 
48  N.  Y.  520;  8  Am.  Rep.  568;  Caldwell  v.  Casddy,  8  Cow. 
271;  Williamsport  Gas  Co.  v.  Pinkerton,  95  Pa.  St.  62;  Wood 
V.  Merchants'  Savings  etc.  Co.,  41  111.  267;  Caldwell  v.  EvanSy 
5  Bush,  380;  96  Am.  Dec.  358;  Ward  v.  Smith,  7  Wall.  447; 
Freeman  v.  Cwrran,  1  Minn.  144  (169);  3  Randolph  on  Com- 
mercial Paper,  sec.  1119,  and  cases  cited.  The  court  was 
therefore  right  in  considering  that  the  case  did  not  show  a 
payment  of  the  note. 

There  is  no  claim  that  the  note  was  paid,  unless  in  the 
manner  above  stated.  It  was  therefore  not  important  that 
this  plaintifif  afterwards  brought  an  action  against  the  Bank 
of  Minnesota  to  recover  the  amount  of  the  note,  alleging  as 
the  ground  on  which  recovery  was  sought  that  the  maker  had 
deposited  with  the  defendant  bank  the  money  necessary  to 
pay  the  note,  with  instructions  to  pay  the  same  to  the  lawful 
holder  of  the  note.  This  allegation  was  not  an  admission  that 
the  note  had  been  paid,  and  the  maker's  obligation  thereby 
discharged.  Nor  was  this  plaintiff  precluded  by  that  action 
from  afterwards  seeking  to  recover  against  the  maker.  The 
remedies  were  not  inconsistent,  so  that  resorting  to  the  former 
should  be  deemed  an  election  to  relinquish  the  latter. 

The  defendant  was  not  by  the  rulings  of  the  court  deprived 
of  the  right  to  show  that  the  plaintiff  kne^y  that  Houghtaling 
had  not  good  title  to  the  note  when  he  pledged  it  to  the  plain- 
tiff; and  the  evidence  presented  did  not  show  that  the  plain- 
tiff, taking  the  note  as  collateral  security,  was  not  entitled 
as  a  bona  fide  purchaser  to  the  benefit  of  the  security.  It  is 
urged,  however,  that  the  plaintiff's  recovery  should  have  been 
limited  to  the  amount  of  the  principal  debt  to  secure  which 
this  note  was  pledged,  and  that  for  the  purpose  of  thus  limit- 
ing the  recovery  the  defendant  should  have  been  allowed  to 
show  that  Houghtaling  acquired  the  note  from  one  Maxwell, 
that  the  title  of  the  latter  was  defective,  and  that  Houghtal- 
ing knew  this.  Without  considering  the  precise  nature  of 
the  fact  proposed  to  be  proved,  which  is  not  very  clearly 
shown  in  the  case,  it  will  be  sufficient  to  say  that,  as  we  un- 
derstand the  law  to  be,  although  an  indorsee  of  negotiable 
paper  before  maturity,  as  collateral  security  for  a  debt  then 
contracted,  stands  in  the  advantageous  position  of  a  bona  fide 
purchaser,  and  may  recover  as  such  against  the  maker,  yet, 
if  the  maker  can  show  a  good  defense  as  to  the  pledgor,  he  is 
entitled  to  have  the  recovery  limited  to  the  amount  of  the 
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principal  .debt  for  which  the  collateral  security  is  held. 
Whatever  the  pledgee  recovers  in  excess  of  that,  he  holds  for 
the  benefit  of  the  pledgor;  and  it  is  apparent  that  a  recovery 
should  not  be  enforced  for  the  benefit  of  another  when  the 
latter  would  himself  have  had  no  right  to  recover:  Union 
Nat.  Bank  v.  Roberts,  45  Wis.  373;  Chicnpee  Bank  v.  Chapin, 
8  Met.  40;  Jones  on  Pledges,  sees.  674,  675. 
Order  reversed.  

Banks  and  Bankinp.  —  Rklation  Dank  and  Depo.sitob.  —  A  bank  is  not 

entitled  to  charge  against  its  deposiiur's  account  any  sums  as  payments, 
unless  tliey  have  been  made  in  such  vvay  as  he  directcil:  H/Upman  v.  Bunk  0/ 
Slate  of  New  \\>ik,  126  N.  Y.  318;  22  Am.  St.  Rep.  821,  and  note.  See  note 
to  Ilawea  v.  Blackwell,  22  Am  .St.  Rep.  870.  An  indorsement  for  collection  of 
a  draft  merely  constitutes  a  hjuik  the  acent  of  the  indorser:  National  B.  <t 
D.  Bank  v.  HubUU,  117  N.  Y.  384;  15  Am.  St.  Rep.  515,  and  note.  A  bank 
has  no  authority  to  pay  to  a  thirtl  party  a  note  made  payable  at  its  place  of 
business  simply  because  of  the  fact  that  the  maker  lias  funds  in  the  bank 
sufficient  to  pay  it:  Grissom  v.  Commercial  Nat.  Bank,  87  Tenn.  350;  10  Am. 
St.  Rep.  669,  and  note.  Contra,  see  German  Nat.  Bank  v.  Foreman,  138  Pa. 
St.  474;  21  Am.  St.  Rep.  908,  and  note;  Henn.  Bank  v.  Farmers'  etc  Bank, 
130  Pa.  St.  209. 

Nkootiablk  Instruments  —  Pledge  of,  as  CoLiiATBRAL  Skcuritt.  — The 
pledgee  of  negotiable  paper  as  collateral  security  is  bound  to  ordinary  dili- 
gence to  pre.serve  the  legal  validity  and  pecuniary  value  of  the  pledge:  Lam- 
berton  r.  Windom,  12  Minn.  232;  90  Am.  Dec.  301,  and  note.  It  is  the  duty 
of  a  pledgee  to  safely  keep  the  pledge  without  any  detriment  to  it  or  any 
improper  use  of  it:  Uleat^M  v.  Marsh,  4  Denio,  227;  47  Am.  Dec.  248,  and  note. 


Moon  v.  Northern  Pacific  Eailroad  Company. 

[46  Minnesota,  106.] 
Common  Carriers  —  Connecting  Lines  —  Liability  for  Delivery  of 
Unsafe  Car. — Where  connecting  railroads  mutually  agree  to  trans- 
port the  loaded  freiglit-cars  of  each  over  their  respective  lines,  each  is 
under  obligation  to  exercise  due  diligence  in  providing  reasonalily  safe 
cars  for  the  service  contemplated.  Sucli  duty  is  not  limited  to  the  cor- 
porations as  such,  but  extends  to  and  is  owed  to  their  servants  who  must 
necessarily  handle  the  cars,  and  who  may  be  exposed  to  danger  arising 
from  their  unsafe  or  defective  condition.  The  carrier  neglecting  this 
duty  it  liable  in  damages  for  its  negligence. 

ClOMMON     CARRIBRa  —  CONNECTING     LiNES  —  LIABILITY     FOR     DbUVKRY     0» 

Unsafe  Car.  —  Under  a  mutual  agreement  between  connecting  rail- 
roads to  transport  the  loaded  freiglit-cara  of  each  over  their  respective 
lines,  the  delivery  of  its  car  by  one  to  the  servants  of  the  other  line  i« 
am  affirmation  that  the  car  is  tit  for  use,  and  the  latter  are  entitled  to 
repose  confidence  in  the  implied  assurance  that  such  is  the  fact. 
Common  Carriers  —  Connecting  Lines  —  Liability  for  Delivery  of  Un- 
safe Car.  —  Under  a  mutual  agreement  between  connecting  carriers  to 
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transport  the  loaded  freic,'Tit-cars  of  each  over  their  respective  line?,  the 
receiving  company  is  liable  to  its  employees,  if  it  unilertakes  to  use  the 
oars  of  the  other  company  without  due  inspection,  and  they  turn  out  to 
be  defective  and  unsafe  by  reason  of  defects  ascertainable  by  reasonably 
careful  inspection;  but  the  neglect  of  the  receiving  company  to  perform 
this  duty  will  not  excuse  or  relieve  the  delivering  company  from  liabil- 
ity for  injuries  resulting  frota  its  negligence  in  delivering  unsafe  and  de- 
fective cars.     Its  negligence  is  the  proximate  cause  of  the  injury. 

Common  Carriers  —  Connecting  Lines  —  Liability  for  Deliveky  of 
Unsafe  Car.  —  Under  a  mutual  agreement  between  connecting  rail- 
roads to  carry  the  loaded  freight-cars  of  each  over  their  respective  lines, 
it  is  the  duty  of  the  delivering  carrier  to  use  reasonable  diligence  in  the 
examination  and  supervision  of  appliances  on  its  cars,  which,  being  in 
constant  use,  are  liable  to  get  out  of  repair.  The  measure  of  care  and 
diligence  required  must  be  proportioned  to  the  risk  and  danger  to  be 
apprehended.  If  the  safety  of  an  employee  of  the  receiving  carrier  de- 
pends upon  the  strength  and  soundness  of  such  appliances,  the  failure 
of  the  delivering  carrier  to  use  reasonable  diligence  to  make  and  keep 
them  safe,  and  to  make  seasonable  and  adequate  inspection  before  de- 
livery of  the  cars,  is  negligence  for  which  it  is  liable. 

Contributory  Negligence,  when  Question  for  Jury.  —  In  a  case  in- 
volving the  question  of  contributory  negligence,  upon  which  the  evidence 
is  conflicting,  it  should  be  left  to  the  jury  to  determine. 

NEaLiQSNCB — Dbfeotive  Brake  —  Evidence. — In  an  action  to  recover 
for  negligence  in  consequence  of  a  defective  brake  upon  a  freight-car,  by 
which  a  brakeman  was  injured  without  his  fault,  a  witness  who  has  ex- 
amined the  broken  brake,  and  has  been  in  the  hardware  basiness,  is  com- 
petent to  testify  that  in  his  judgment  the  "  break  "  was  an  old  fracture. 

John  C.  Bullitt,  Jr.,  and  F.  S.  Kirkpatrick,  for  the  appellant. 

Lovely  and  Trash,  for  the  respondent. 

Vanderburgh,  J.  Plaintiff's  intestate,  who  was  a  brake- 
man  in  the  employ  of  the  St.  Paul,  Minneapolis,  and  Manitoba 
Company,  was  killed  while  attempting  to  set  a  brake  upon  a 
loaded  freight-cr.r  of  the  defendant  Northern  Pacific  Railroad 
Company,  which  had  been  transferred  by  the  latter  to  the 
track  of  the  Manitoba  company  in  the  village  of  Morris,  in 
this  state,  for  transportation  over  the  road  of  the  latter  to  a 
point  thereon.  There  was  a  traffic  arrangement  existing  be- 
tween these  two  companies,  in  pursuance  of  which  loaded 
freight-cars  were  mutually  transferred  and  transported  over 
their  respective  lines,  and  cars  of  the  Northern  Pacific  com- 
pany destined  to  points  on  the  Manitoba  road  were  trans- 
ferred from  its  line  to  a  side-track  in  the  yard  of  the  latter 
company  at  Morris,  designated  and  set  apart  as  a  transfer- 
track,  whence,  if  in  good  order,  they  were  placed  in  its  trains 
by  that  company,  and  transported  to  particular  stations.  The 
car  in  question  was  loaded  with  wood  to  be  shipped  to  Her- 
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man,  a  station  on  the  Manitoba  road  a  few  miles  west  of  Mor- 
ris. When  it  arrived  at  Morris,  on  the  third  day  of  April,  it 
was  placed  on  the  transfer-track  in  the  yard  of  the  Manitoba 
company,  above  referred  to.  According  to  the  rule  adopted 
by  the  companies,  such  cars  were  required  to  be  inspected 
by  the  car  inspectors  of  both  on  that  track,  and  if  any  re- 
pairs were  needed,  they  were  required  to  be  made  by  the 
Northern  Pacific  company  before  they  were  transferred  and 
received  by  the  Manitoba  company.  Accordingly,  this  car 
was  BO  inspected  by  the  car  inspectors  on  the  morning  of 
April  4th.  It  was  examined  by  them  together  at  the  same 
time,  and  they  agreed  that  it  was  in  good  order.  In  the 
afternoon  of  the  same  day,  the  car  was  taken  oflf  this  track 
by  the  Manitoba  company,  to  be  placed  in  a  train  for  trans- 
portation, and  was  switched  onto  another  track,  where  the 
conductor  ordered  the  deceased  to  set  the  brake  on  it,  so  as 
to  hold  it  securely  on  a  descending  grade.  The  brake-staflF 
proved  defective,  and  was  insuflBcient  to  hold  the  loaded  car 
in  its  place,  but  broke  and  precipitated  him  upon  the  track, 
and  he  was  run  over.  It  is  claimed  by  the  plaintiff  that  the 
brake-staff  was  cracked  and  partly  broken  before  its  use  at 
the  time  of  the  injury,  and  that  the  defendant  Northern  Pa- 
cific railroad  is  liable  in  damages  for  negligence  in  permit- 
ting it  to  be  out  of  repair  and  unsafe,  and  also  that  the  car 
was  not  properly  or  carefully  inspected  by  the  inspectors  of 
the  respective  companies,  and  that  the  work  was  superficially 
and  negligently  done.  The  action  was  brought  against  both 
companies,  but  a  verdict  was  recovered  against  the  Northern 
Pacific  railroad  only. 

1.  We  are  to  inquire  whether  the  relations  of  the  deceased, 
as  an  employee  of  the  Manitoba  company,  to  the  defendant 
the  Northern  Pacific  Railroad  Company  were  such  as  to  en- 
title plaintiff  to  maintain  an  action  against  the  latter  for  its 
alleged  negligence.  As  respects  the  transportation  of  freight 
in  bulk  from  stations  on  one  line  to  those  on  the  other,  th« 
two  roads  are  operated  together,  and  it  is  immaterial  whether 
such  transportation  by  connecting  lines  is  carried  on  in  obedi- 
ence to  a  statute,  their  common-law  duty  as  carriers,  or  by 
mutual  agreement;  neither  company  is  obliged  to  draw  the 
cars  of  the  other  over  its  line  if  they  are  unsafe  or  out  of  re- 
pair: Mackin  v.  Boston  and  Albany  R.  R.  Co.,  135  Mass.  201; 
Gottlieb  V.  New  York  etc.  R.  R.  Co..  100  N.  Y.  462,  469.  It  is, 
then,  the  primary  duty  of  the  company  seeking  such  trans- 
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portation  to  use  due  diligence  to  provide  cars  reasonably  safe 
for  the  service  contemplated.  The  rule  above  referred  to, 
adopted  by  these  companies,  requiring  the  Northern  Pacific 
Railroad  Company  to  inspect  and  repair  cars  before  transfer 
and  acceptance,  is  a  recognition  of  this  duty.  But  such  duty 
is  not  limited  to  the  corporations  as  such,  but  extends  to  and 
is  owed  to  the  servants  who  must  necessarily  handle  the  cars, 
and  who  are  exposed  to  danger  arising  from  their  unsafe  or 
defective  condition.  One  may  owe  two  distinct  duties  in  re- 
spect to  the  same  thing,  —  one  of  a  special  character  to  one 
person,  growing  out  of  special  relations  to  him;  and  another 
of  a  general  character,  to  those  who  would  necessarily  be 
exposed  to  risk  and  danger  from  the  negligent  discharge  of 
such  duty:  1  Shearman  and  Redfield  on  Negligence,  sec.  116; 
Bigelow  on  Torts,  614. 

Subject  to  proper  limitations,  the  rule,  generally  stated,  is, 
that  if  a  reasonable  man  must  see  that  if  he  did  not  use  due 
care  in  the  circumstances,  he  might  cause  injury  to  the  per- 
son or  property  of  another  entitled  to  repose  confidence  in  his 
diligence,  a  duty  arises  to  use  such  care:  Smith  on  Negligence, 
12,  and  notes;  Heaven  v.  Pender,  11  Q.  B.  Div.  503.  In  this 
last  case,  Winterhotiom  v.  Wright,  10  Mees.  &  W.  109,  and 
other  cases  relied  on  by  the  defendant,  are  explained  and  dis- 
tinguished. See  also  Pollock  on  Torts,  449.  We  do  not  in- 
quire as  to  the  application  of  the  rule  here  considered  to 
intermediate  carriers.  The  delivery  of  the  car  to  the  servants 
of  the  Manitoba  company  was  an  affirmation  that  the  car 
was  fit  for  use,  and  the  latter  were  entitled  to  repose  confi- 
dence in  the  implied  assurance  that  such  was  the  fact. 

Undoubtedly,  by  virtue  of  the  relation  of  master  and  ser- 
vant, the  Manitoba  company  would  be  liable  to  its  employees 
if  it  undertook  to  use  cars  of  another  company  without 
due  inspection,  and  they  should  turn  out  to  be  defective  and 
unsafe  by  reason  of  defects  which  might  be  ascertained  by  a 
reasonably'  careful  inspection:  Gottlieb  v.  New  York  etc.  R.  R. 
Co.,  100  N.  Y.  462;  Fay  v.  Minneapolis  etc.  R'y  Co.,  30  Minn. 
231.  But  as  respects  the  condition  of  the  car  at  the  time  it 
was  delivered,  the  Manitoba  company  did  not  owe  the  duty  of 
inspection  and  repair  to  the  Northern  Pacific  Railroad  Com- 
pany. It  might  refuse  to  receive  and  haul  it  if  not  in  good 
condition,  but  the  primary  duty  to  use  due  diligence  to  see 
that  the  car  was  then  safe  and  in  suitable  repair  rested  upon 
the  latter  company,  though  the    Manitoba  company  might 
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also  be  subject  to  liabilities  and  duties  in  respect  to  the  car, 
growing  out  of  its  acceptance,  possession,  and  subsequent  use. 
And  the  company  owning  the  car  should  be  held  responsible 
for  the  consequences  of  its  own  wrongful  or  negligent  acts  or' 
omissions,  notwithstanding  concurring  negligent  acts  or  omis- 
sions of  the  company  receiving  the  car.  The  negligence  of 
the  latter  does  not  excuse  or  relieve  the  former  from  liability 
for  injuries  resulting  from  its  negligence. 

The  proximate  cause  of  an  event  must  be  understood  to  be 
that  which,  in  a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred:  1  Shearman  and  Red- 
field  on  Negligence,  sec.  26.  And  if  the  original  wrong  only 
becomes  injurious  through  some  distinct  wrongful  act  or 
neglect  of  another,  the  last  wrong  is  the  proximate  cause,  and 
the  injury  should  be  imputed  to  the  last  wrong,  and  not  to 
that  which  is  more  remote.  In  order  to  relieve  the  first  wrong- 
doer, there  must  intervene  between  him  and  the  plaintiff  an 
independent  responsible  agent,  breaking  the  causal  connection: 
Wharton  on  Negligence,  sec.  438.  We  do  not  think  such 
a  case  is  here  presented.  The  duty  to  exercise  due  care  in  the 
premises  devolved  on  each  company.  Neither  can  excuse 
itself  through  the  default  of  the  other.  Besides,  in  this  case 
the  inspection  by  the  two  companies  was  substantially  one 
transaction,  in  pursuance  of  a  mutual  arrangement  under 
which  it  was  made  jointly  between  the  two  car  inspectors. 
The  case  of  Bartlett  v.  Boston  Gas-Light  Co.,  117  Mass.  533, 
19  Am.  Rep.  421,  is,  we  think,  clearly  distinguishable:  Burt 
V.  City  of  Boston,  122  Mass.  223,  227.  And  Child  v.  Hearn, 
L.  R.  9  Ex.  176,  if  in  point,  would  hardly  be  accepted  as 
authority  on  the  questions  here  involved:  Pollock  on  Torts, 
385.  This  case  also  differs  from  Sawyer  v.  Minneapolis  etc.  R'y 
Co.,  38  Minn.  103,  8  Am.  St.  Rep.  648,  in  its  facts.  There  the 
defective  car  did  not  come  into  the  hands  of  the  plaintiff  by 
the  consent  or  authority  of  the  owner,  but  was  in  the  posses- 
sion of  another  company,  the  plaintiff's  master,  who  had 
undertaken  to  use  it  in  transporting  freight  on  its  own  road, 
after  it  should  have  been  returned  to  the  company  owning  it. 

2.  The  brake-staff  was  not  permanently  fastened  to  the  car. 
It  consisted  of  an  iron  rod  about  three  feet  long,  with  a  hand- 
wheel  attached  to  the  upper  end,  and  used  to  turn  or  apply 
the  brake,  while  the  lower  end  was  dropped  into  a  socket 
fixed  to   the  car,  and  could  be  lifted  out  at  pleasure.     That 
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part  of  the  lower  end  which  entered  the  socket  was  five  or 
six  inches  in  length  to  the  collar,  which  rested  thereon,  and 
was  upward  of  an  inch  in  diameter,  and  was  necessarily  sub- 
jected to  a  severe  strain  in  setting  the  brake,  so  as  to  stop  or 
hold  a  loaded  car.  It  is  claimed  by  the  plaintiff  that  there 
was  a  defect  or  crack  near  the  lower  end  of  the  staff,  which 
weakened  it  and  rendered  it  unsafe,  when  it  was  turned  over 
to  the  Manitoba  company,  and  which  caused  it  to  break  when 
the  deceased  was  in  the  act  of  setting  the  brake,  and  he  was, 
in  consequence,  suddenly  precipitated  upon  the  track  and 
fatally  injured.  The  evidence  in  the  case  tends  to  establish 
the  existence  of  such  defect,  and  to  show  that  the  accident 
resulted  from  it.  Upon  the  question  of  defendant's  negli- 
gence, the  court  refused  to  take  the  case  from  the  jury,  and 
this  is  assigned  as  error.  The  car  was  looked  over  and  ex- 
amined by  the  inspectors,  but  their  attention  was  not 
specially  called  to  the  brake-staff,  nor  was  it  particularly 
examined.  Neither  of  them  lifted  it  out  of  the  socket,  nor  is 
there  evidence  of  any  previous  careful  examination  of  it. 
We  think  the  court  did  not  err  in  refusing  to  take  the  case 
from  the  jury.  There  was  also  sufficient  to  send  the  case  to 
the  jury  upon  the  questions  whether  the  defect  in  the  brake 
complained  of  existed  at  all,  and  if  so,  whether  it  had  been 
there  a  considerable  length  of  time  before  the  accident, 
whether  it  was  discoverable  in  the  exercise  of  reasonable  dili- 
gence by  the  defendant,  and  finally,  upon  the  question  of  the 
measure  of  diligence  used.  One  of  plaintiff's  witnesses,  who 
had  examined  the  staff  soon  after  it  was  broken,  testified  that 
there  was  an  old  fracture  extending  over  one  third  the  way 
across  it,  and  that  the  new  fracture  was  a  continuation  of  the 
old.  This  alleged  defect  was  just  below  the  collar,  and  inside 
the  socket.  It  was  the  duty  of  the  defendant  to  exercise  rea- 
sonable diligence  in  the  examination  and  supervision  of  such 
appliances,  which,  being  in  constant  use,  are  liable  to  get  out 
of  repair,  and  the  measure  of  care  and  diligence  must  be  pro- 
portioned to  the  risk  and  danger  to  be  apprehended;  and  if 
the  safety  of  an  employee  depended  upon  the  strength  and 
soundness  of  that  portion  of  the  brake-staff  in  question  here, 
it  was  the  duty  of  the  company  to  use  reasonable  diligence 
to  make  and  keep  it  safe,  and  to  this  end  the  inspection 
should  have  been  seasonable  and  adequate,  and  should  have 
extended  to  that  portion  tliereof  wliich  rested  in  the  socket. 
We  are  unable  to  say  that  the  evidence  did  not  warrant  the 
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Jury  in  finding  that,  by  the  exercise  of  reasonable  care,  the 
defect  might  not  have  been  seasonably  discovered  and  re- 
paired, and  think  that  this  question,  which  is  perhaps  left 
most  in  doubt  of  any  in  the  case,  was  properly  submitted  to 
the  jury. 

The  evidence  does  not  conclusively  establish  contributory 
negligence  on  the  part  of  the  deceased.  It  is  not  necessaiy 
to  review  it.  It  is  enough  to  say  that  this  question,  if  raised 
at  all  by  the  evidence,  was  for  the  jury. 

It  is  also  urged  that  the  court  erred  in  admitting  the  testi- 
mony of  the  witness  Collier  in  respect  to  the  character  of  the 
fracture  of  the  staflf,  on  the  ground  that  no  proper  foundation 
had  been  laid  for  his  testimony.  The  witness  had  examined 
the  broken  pieces  of  the  rod  after  the  accident,  and  testified 
as  to  their  appearance,  and  stated  that  he  had  been  in  the 
hardware  business,  and  "  knew  the  difference  between  an  old 
break  and  a  new  one."  He  was  thereupon  permitted  to  tes- 
tify in  respect  to  the  character  of  this  "  break,"  that  in  his 
judgment  it  was  an  old  fracture.  There  was  no  abuse  of  dis- 
cretion or  legal  error  in  allowing  the  witness  to  testify.  There 
was  some  foundation,  at  least,  for  his  opinion,  and  its  value 
might  be  further  tested,  as  it  was,  by  cross-examination. 

The  case  was  fairly  tried,  and  submitted  to  the  jury  under 
clear,  careful,  and  impartial  instructions.  Upon  a  full  exam- 
ination of  the  entire  record,  in  connection  with  the  points 
raised  by  appellant,  we  do  not  feel  warranted  in  overruling 
the  decision  of  the  trial  court  refusing  a  new  trial. 

Judgment  affirmed. 

Railroad  Oomtanies  —  Master  and  Servant.  —  One  railroad  company 
is  answerable  for  irjuries  sufifered  by  the  employees  of  another  railroad 
eompany  while  passing  over  a  track  of  the  former  upon  a  traiaof  the  latter, 
where  such  injuries  were  caused  by  a  defective  track,  or  some  negligence  on 
ihe  part  of  the  servants  of  the  former:  KilUan  v.  Augusta  etc.  R.  R.  Co.,  79 
Oa.  234;  11  Am.  St.  Rep.  410,  and  note.  Compare  also  McMarahall  r. 
Chicago  etc.  R"p  Co.,  80  Iowa,  757;  20  Am.  St  Rep.  445. 

CoNTEiBUTORT  NEGLIGENCE  should  be  left  to  the  jury  when  the  evidence 
i«  conflicting:  MitcJiell  v.  Sovthei-n  etc.  R.  R.  Co.,  87  Cal.  62;  Chicago  v. 
McLean,  133  Hi.  149;  Campbell  v.  Eveleth,  83  Me.  50;  Alabama  etc.  R'y  Co.  ▼. 
Summers,  68  Mias.  566;  Bonner  v.  Olenn,  79  Tex.  532;  Dale  v.  Webster 
County,  76  Iowa,  370;  Tacoma  etc.  Co.  v.  Tacoma,  1  Wash.  12;  nota  to  Deaais 
T.  Wilmington  etc  R.  R.  Co.,  22  Am.  St.  Rep.  908,  909. 
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Bausman  v.  Bads. 

[46  MiNNKSOTA,  148.] 
liORTQAaKS  —  FORKOLOSURE     UNDER     POWBR  —  InNOOBHT     PuBOHASBS.  — 

Where  a  mortgage  containing  a  power  of  sale  has  been  ia  faot  dis- 
charged,  it  ia  the  duty  of  the  mortgagor  or  owner  of  the  equity  of  re- 
demption, as  between  him  and  third  parties  having  no  notice  thereof, 
to  procure  the  evidence  of  the  discharge  to  be  properly  put  upon 
record.  A  failure  to  do  this  leaves  the  mortgagee  apparently  clothed 
with  power  to  foreclose;  and  npon  foreclosure  under  such  apparent  au> 
thority,  an  innocent  puichaser,  if  his  evidence  of  title  is  first  recorded, 
will  be  protected.  As  between  him  and  the  mortgagor,  the  latter  ia 
bound  by  the  record. 

MoRTOAQBS  —  Foreclosure  under  Power  —  Heir  Estopped  by  Neoleot 
or  Anoestor.  —  Where  an  ancestor  neglects  for  eight  years  to  ques< 
tion  the  validity  of  a  foreclosure  sale  under  a  power  in  a  mortgage, 
which  sale  appears  by  the  record  to  be  valid,  hia  heir  is  estopped  to 
question  its  validity,  as  against  an  innocent  purchaser  for  value,  «fter 
the  death  of  the  ancestor. 

Yin  DOR  AND  Vendee  —  Action  aqainst  Grantor  and  his  Grantees — 
Parties.  —  A  grantor  by  warranty  deed  sued,  together  with  his  gran- 
tees, to  set  aside  the  title  assumed  to  be  conveyed  may  defend  in  his 
own  name  for  his  grantees,  properly  served,  but  not  answering,  so  m  to 
prevent  judgment  against  them  by  default. 

Action  to  determine  adverse  claims  to  real  estate.  On 
December  31,  1855,  one  Moore  was  the  owner  of  a  certain  120 
acres  of  land,  and  on  that  day  he  and  his  wife  executed  to 
one  Hall  a  mortgage  thereon,  containing  a  power  of  sale,  to 
secure  the  sum  of  $227.37,  and  the  mortgage  was  recorded 
that  day.  August  6,  1856,  Moore  and  wife  conveyed  the 
land  to  J.  B.  Bausman  and  Z.  E.  Britton  by  warranty  deed, 
free  from  encumbrance,  except  the  Hall  mortgage.  The  con- 
sideration for  this  deed  was  four  thousand  two  hundred  dol- 
lars, and  it  was  recorded  August  9,  1856.     On  August  7, 

1856,  said  grantees  executed  to  said  Moore  two  notes,  one 
for  $1,111,  due  January  8,  1857,  the  other  for  $1,810,  due 
August  7,  1857,  and  a  mortgage  on  said  land  to  secure  the 
same,  which  was   recorded   August  7,  1856.      January  27, 

1857,  Moore  assigned  this  mortgage  to  one  Thomas;  and 
July  10th  Thomas  assigned  it  to  one  French,  with  the  note 
for  $1,810,  the  other  having  been  paid,  and  at  that  time 
French  purchased  the  Hall  mortgage.  June  27,  1857,  Baus- 
man and  Britton  mortgaged  the  same  land  to  French,  to 
secure  the  payment  of  four  thousand  dollars  two  years  there- 
after. This  mortgage  was  recorded  July  8,  1857.  At  the 
time  of  the  execution  of  that  mortgage,  Mercy,  wife  of  said 
Bausman,  also  mortgaged  to  French  her  interest  in  the  land, 
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to  secure  the  payment  of  said  four  thousand  dollars.     Tins 
mortgage  was  recorded  July  16,  1857.     At  the  time  of  the 
execution  of  these  mortgages,  French  retained  enough  of  the 
loan  to  satisfy  the  Hall  and  Moore  mortgages,  upon  agree- 
ment that  he  might  therewith  either  pay  those  mortgages  or 
purchase  and  hold  them   for  his  better  security.     June  23, 
1857,  Bausman  and  Britton  conveyed  to  Harriet  C.  French 
five  acres  of  the  land;  and  June  27,  1857,  they  caused  the 
remainder  of  the  land  to  be  platted  as  Oakland  addition  to 
Minneapolis.     On  September  15,  1859,  the  mortgages  from 
the  Bausmans  and  Britton  to  French  were  duly  fbreclosed 
under  the  power  of  sale  contained  therein,  French  being  the 
purchaser,  except  as  to  the  five  acres  above  mentioned.     The 
certificate  of  sale  was  duly  recorded,  and  there  was  no  re- 
demption.    October  26,  1859,  French  mortgaged  all  the  land 
included  in  the  Hall  mortgage  to  one  Stevens,  to  secure  the 
payment  of  $28,149.26.     This  mortgage  was  recorded  Novem- 
ber 22,  1859.     In  October,  1870,  an  attempt  was  made  by 
the  representative  of  French,  he  having  died,  to  foreclose  the 
Hall  mortgage  under  the  power  of  sale  contained  therein, 
and  one  Galusha  became  the  purchaser  for  a  nominal  con- 
sideration for  the  benefit  of  French's  estate.     The  certificate 
of  sale  was  recorded  November  11,  1870.     There  was  no  re- 
demption.    The  foreclosure  proceedings  were  regular,  except 
that  the  notice  of  sale  was  signed  only  in  the  name  of  Hall, 
who  had  died  several  years  before.     This  defect  rendered  the 
foreclosure  void.     November  24,  1871,  Galusha  conveyed  part 
of  the  land  to  the  wife  of  French's  executor,  the  deed  being 
recorded  October  18,  1873.     August  22,  1876,  said  grantee 
and  her  husband   conveyed  to  the   mortgagee  Stevens,  the 
deed  being  recorded  February  19,  1881.     February  2,  1882, 
Stevens   conveyed   the   same   property  to  Wheelock,   to   be 
managed  and  sold  in  the  interest  of  French's  creditors,  un- 
der agreement  with  all  parties,  they  supposing  that  Stevens 
acquired  the  title  in  fee  under  the  foreclosure  of  the  Hall 
mortgage.     This  deed  was  recorded  February  7,  1882,  and  a 
second  deed  to  the  same  land  from  Stevens  and  wife  to  the 
grantee,  Wheelock,  was  made  October  19,  1882,  and  recorded 
November   6,    1882.      Under   a   contract  to   sell,  Wheelock 
deeded  the  land   to  one   Bursell  on   October  27,  1882.     On 
April  4,  1884,  Bursell,  having  paid  for  the  land  in  full,  re- 
ceived and  recorded  Wheelock's  satisfaction  of  the  mortgage 
given   for  the  purchase  price.     Bursell,  at  the  time  of  pur- 
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chasing,  wa8  informed  of  the  Stevens  mortgage,  and  that 
Wheelock  held  the  title  for  the  benefit  of  French's  creditors, 
to  whom  the  purchase-money  would  be  paid;  and  it  was  so 
paid.  Eads  and  other  defendants  became  interested  with 
Bursell  in  tlie  purchase,  and  furnished  part  of  the  considera- 
tion, knowing  how  it  was  to  be  applied.  In  November,  1882, 
Bursell,  Eads,  and  their  associates  took  possession,  and  after- 
wards Bursell  conveyed  to  his  associates  their  respective  in- 
terests in  the  land.  He  and  they  have  since  conveyed  the 
land  in  lots  to  many  purchasers  by  warranty  deeds,  with  full 
considerations,  and  without  knowledge  or  notice  of  any  ad- 
verse claim  or  defect  in  title.  Neither  Stevens  nor  any  of 
the  grantees  from  him  down  had  notice  of  the  defect  in  the 
foreclosure  of  the  Hall  mortgage  until  June,  1885.  Neither 
of  them  had  any  notice  of  any  payment,  or  claim  of  pay- 
ment, of  the  Bausmans  and  Britton  mortgage  to  Moore,  or 
French's  mortgage  to  Stevens,  and  in  purchasing,  they  relied 
upon  the  record,  which  disclosed  an  apparently  perfect  title. 
In  1859,  the  value  of  the  land  did  not  exceed  sixteen  hun- 
dred dollars;  and  in  that  year  Bausman  and  Britton  aban- 
doned the  land  on  account  of  the  encumbrances  thereon 
owned  by  French,  and  they  never  afterwards  exercised  any 
act  of  ownership  in  respect  thereto,  nor  asserted  claim  thereto, 
nor  paid  any  taxes  thereon,  nor  paid  any  of  said  encum- 
brances, or  interest  thereon.  Britton  died  in  1878,  and  Baus- 
man in  1882,  each  leaving  a  widow  and  children,  no  one  of 
whom  had  any  knowledge  of  said  land,  or  of  the  transactions 
in  relation  thereto,  or  of  the  existence  or  death  of  Hall,  or 
that  they  had  any  claim  or  color  of  title  to  the  land,  until 
1885,  when  they  asserted  title.  Such  title  as  the  heirs  of 
Bausman  and  Britton  had  was  conveyed  to  the  plaintiffs 
before  this  action  was  brought.  October  15,  1885,  the  widow 
of  Theodore  French,  then  Mrs.  Richardson,  conveyed  the 
land,  except  the  five  acres  already  conveyed  to  her,  to  one 
Cobb,  who  then  conveyed  to  plaintiflfs  by  deed  recorded  De- 
cember 2,  1885.  December  12,  1885,  in  an  action  brought 
by  certain  heirs  of  Bausman  and  Britton  against  Mrs.  Rich- 
ardson, the  plaintiffs  herein  were  adjudged,  as  against  her, 
to  be  the  owners  in  fee  of  the  land,  except  the  five  acres 
before  mentioned.  April  17,  ]8<S6,  Stevens,  by  deed,  assigned 
to  Bursell  the  French  mortgage,  and  October  6,  1886,  Mrs. 
Richardson  and  her  husband,  by  deed,  conveyed  to  Bursell 
all  right  to  and  in  the  land  acquired  by  her  under,  through. 
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or  from  French.  From  January,  1860,  to  1885,  Stevens, 
Wheelock,  Bursell,  and  his  grantees  paid  the  taxes  on  the 
land.  In  1887  this  action  was  brought  by  the  heirs  of 
Bausman  and  Britten,  and  others,  against  Bursell  and  his 
associates,  and  a  number  of  their  grantees,  to  have  plaintiffs 
declared  to  be  the  owners  of  the  land  in  fee,  to  declare  the 
foreclosure  of  the  Hall  mortgage  a  nullity  and  the  title  ac- 
quired thereunder  to  be  void,  and  that  plaintiffs'  title  be 
quieted  against  defendants  and  each  of  theui.  Judgment  for 
defendants.     Plaintiffs  appealed. 

Francis  O.  Burke  and  George  M.  Bennett,  for  the  appel- 
lants. 

Edward  Savage,  M.  B.  Koon,  and  Shaw,  Beat,  and  Cray,  for 
the  respondents. 

Gilfillan,  C.  J.  On  one  of  the  lines  of  defense  presented 
by  the  defendants  in  this  case,  to  wit,  that  based  on  the  mort- 
gage from  Moore  to  Hall,  and  the  title  derived  through  the 
foreclosure  of  that  mortgage,  the  facts  found  by  the  court  be- 
low are  practically  identical  with  those  on  which  this  court 
decided  the  case  of  Bausman  v.  Faue,  45  Minn.  412.  The 
plaintiffs  assign  as  error  that  the  evidence  does  not  sustain 
the  findings  of  fact  that  it  was  agreed  between  Bausman  and 
Britton  and  French  that  the  latter  might  purchase  the  Hall 
mortgage,  and  that  he  did  purchase  it;  and  they  insist  the 
evidence  shows  the  agreement  to  have  been  that,  with  money 
of  Bausman  and  Britton  retained  in  his  hands,  French  should 
pay  the  mortgage,  and  that  he  did  pay,  but  did  not  purchase 
it.  If  the  facts  were  as  plaintiffs  claim,  it  would  make  no 
difference  with  the  result.  Those  facts  would  introduce  into 
the  case  the  feature  upon  which  Merchant  v.  Woods,  27  Minn. 
396,  was  decided.  In  that  case  the  mortgage  had  been  paid, 
so  that,  as  between  mortgagor  and  mortgagee,  it  was  extin- 
guished, and  there  could  be  no  right  to  foreclose,  but  it  had  not 
been  discharged  of  record.  The  court  held  that  when  a  mort- 
gage containing  a  power  of  sale  has  been  in  fact  discharged, 
it  is  the  duty  of  the  mortgagor  or  owner  of  the  equity  of  re- 
demption, as  between  him  and  third  parties  having  no  notice 
thereof,  to  procure  the  evidence  of  the  discharge  to  be  prop- 
erly put  upon  record;  that  a  failure  so  to  do  leaves  the  mort- 
gagee apparently  still  clothed  with  power  to  foreclose;  and 
that,  upon  a  foreclosure  under  such  apparent  authority,  an 
innocent  purchaser,  if  his  evidence  of  title  be  first  recorded, 
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will  be  protected.  The  mortgagor  or  owner  of  the  equity  of 
redemption  cannot  rest  on  the  fact  that  the  mortgage  has  been 
paid  and  the  power  to  foreclose  extinguished,  cannot  assume 
that  no  attempt  will  be  made  to  exercise  the  power,  if  he  per- 
mits it  to  appear  by  the  record  to  be  in  full  force.  As  between 
him  and  innocent  purchasers  for  value  under  the  power,  he 
will  be  bound  by  the  record.  If  the  facts  were  as  plaintiffs 
claim,  they  would  not  tend- to  relieve  the  owners  of  the  equity 
of  redemption  from  the  charge  of  negligence  and  acquiescence, 
which  is  an  element  in  the  estoppel  to  dispute  the  foreclosure. 
It  is  unnecessary,  therefore,  to  consider  whether,  in  the  par- 
ticulars so  assigned  as  error,  the  evidence  sustains  the  find- 
ings. So  far  as  we  regard  the  facts  to  be  material,  there  is  no 
question  on  them.  It  is  also  unnecessary  to  consider  the  as- 
dgnments  of  error  based  on  rulings  of  the  court,  admitting  or 
excluding  evidence  bearing  only  on  the  question  whether  the 
mortgage  was  paid  or  purchased  by  French;  and  as  we  hold 
the  defense  under  the  Hall  mortgage  to  be  established,  it  is 
unnecessary  to  consider  any  assignments  referring  to  the  evi- 
dence or  facts  to  establish  the  other  defenses. 

The  brief  of  appellants  makes  the  point  that  there  could 
be  no  estoppel  as  to  the  interest  of  Charles  Claire  Britton, 
an  heir  of  Zenas  E.  Britton,  because,  when  the  latter  died,  in 
1878,  Charles  Claire  was  a  minor,  and  it  is  claimed  that  a 
minor  cannot  be  estopped  by  his  laches.  The  fact  that  he 
was  a  minor  does  not  appear.  It  is  alleged  in  the  complaint, 
denied  in  the  answers,  and  the  court  made  no  finding  upon  it, 
and  was  not  requested  to  make  any.  But  had  the  fact  ap- 
peared, it  would  not  have  helped  the  plaintiffs.  A  minor  may 
be  estopped  by  the  acts  and  conduct  of  the  ancestor  through 
whom  he  claims  title.  The  Hall  mortgage  was  foreclosed  in 
1870.  Zenas  E.  Britton  lived  till  1878,  eight  years  after  the 
foreclosure,  —  certainly  an  unreasonable  time  to  allow  the  fore- 
closure to  appear  valid  by  the  record  if  he  intended  to  assert 
his  right  to  the  property,  if  he  did  not  intend  to  let  it  go,  in- 
different what  might  become  of  it.  Leaving  the  foreclosure 
undisturbed  for  that  length  of  time  would  justify  any  one  in 
the  conclusion  that  it  was  valid;  so  that  a  purchaser  ignorant 
of  the  facts  making  it  invalid  might,  after  such  acquiescence, 
and  without  taking  into  account  any  acquiescence  of  the  heir, 
rely  upon  the  foreclosure  as  valid.  The  heir  took  his  title 
subject  to  that  condition  of  things. 

The  plaintiffs  claim  that  they  wpre  entitled  to  judgment  by 
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default  against  some  of  the  defendants,  who  were  properly 
served  and  did  not  answer.  There  is  a  Kufficient  reason  why 
tiiey  were  not  entitled  to  judgment  against  those  defendants. 
They  all  derived  their  titles  througli  warranty  deeds  from  the 
defendant  Bursell,  who  did  appear  and  defend.  As  he  would 
be  liable  to  them  on  his  covenants  in  case  of  judgment  against 
them  setting  aside  such  titles,  he  had  a  right  to  defend  and 
prevent  such  judgment.  It  would  have  been  more  regular, 
perhaps,  had  he  done  so  by  answering  in  their  names;  but 
being  himself  made  a  defendant,  and  the  title  being  assailed 
at  a  point  common  to  all  the  defendants,  we  do  not  see  why 
he  might  not  defend  the  titles  of  all  derived  through  hit  war- 
ranty deeds. 

Judgment  affirmed.  

MnRTOAQBS—  RIQHT3   OV  PcRCHASBBS   CMDKB  POWIB  OF  SaLB  DT. — In> 

nooeut  purohaaera  for  a  valuable  consideration  troin  purchaser  at  a  sale  under 
a  power  contained  in  a  mortgage  are  not  chargeable  with  notice  of  irregu* 
larities  attendiug  the  sale:  Hamilton  v.  Luburkee,  51  111.  415;  99  Am.  Dec. 
562,  and  note.  An  innocent  purchaser  at  a  sale  under  a  power  in  a  mortgage 
is  unaffected  by  any  unrecorded  agreements:  Beatie  y.  Butler,  21  Mo.  31.S; 
64  Am.  Dec.  234,  and  note.  The  payment  of  a  mortgage  by  a  mortgagor  to 
the  mortgagee,  without  notice  of  an  unrecorded  assignment,  defeats  the 
claim  of  the  a'tsignee,  and  entitles  the  mortgagor  to  its  discharge:  Ingalk  r. 
Bond,  66  Mich.  338. 


Ahern  V.  Freeman, 

[46  Minnesota,  166.] 
SuBROOATioir  WILL  NOT  BB  Envgrcsd  to  the  prejudice  of  a  bona  JUU  iDHo- 

cent  purcba^ier. 

ExjscDTioN  Sale— R^DEMPTiosER  — Pdrchaseb  for  Value. — One  re- 
deeming from  an  execution  or  mortgage  sale  is  a  purchaser  for  value  of 
whatever  interest  he  acquires  by  the  redemption,  as  fully  as  if  he  had 
purchased  the  certificate  of  sale  from  the  purchaser. 

Bona  Fidb  Fl  rchaser  —  Notick  —  Record  of  Satisfaction  of  Mobt- 
GAOB —  Pkk^jumfiion.  —  Where  the  record  shows  that  a  prior  mortgage 
has  been  satisfied,  without  showing  by  wlioin  payment  was  made,  a  pur- 
cfiaser  having  no  other  notice  than  the  record  may  assume  that  pay- 
ment was  made  by  the  party  owing  the  primary  duty  to  make  it;  and  if 
the  record  only  discloses  that  if  a  certain  person  paid  the  mortgage 
debt  he  is  entitled  to  subrogation,  the  purchaser  examining  the  title 
need  not  look  beyond  tlie  record  to  ascertain  whether  or  not  the  pay- 
ment was  in  fact  made  by  that  person. 

Bona  Fide  Phkcha-ser —  Notice  or  Entries  in  Rkcord-books.  —  One 
purchasing  land  is  charged  with  constructive  notice  only  of  such  entries 
in  the  receptiou-book  or  index  in  the  register's  office  as  are  by  law  re- 
quired to  bti  made. 
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Williams,  Goodenow,  and  Stanton,  for  the  appellant. 

T.  R.  Palmer,  and  John  B.  and  W.  H,  Sanborn,  for  the  re- 
spondents. 

GiLFiLLAN,  C.  J.  November  22,  1886,  plaintiff  purchased 
from  one  Wright  two  lots,  and  at  his  request  the  latter  on 
that  day  conveyed  the  same  to  one  Doolittle.  Plaintiff  paid 
part  of  the  price,  and  to  secure  the  remainder  Doolittle  exe- 
cuted to  Wright  four  notes,  and  to  secure  two  of  them  a 
mortgage  on  one  lot,  and  to  secure  the  other  two  a  mortgage 
on  the  other  lot.  On  said  day  the  deed  of  conveyance  and 
mortgages  were  recorded.  At  the  time  of  the  transaction 
plaintiff  verbally  agreed  with  Doolittle  to  pay  the  notes,  and 
hold  him  harmless  from  liability  thereon.  April  16,  1887, 
Doolittle  conveyed  the  lots  to  one  Freeman,  by  deed  which 
recited  that  the  lots  were  conveyed  subject  to  the  mortgages, 
and  that  Freeman  assumed  and  agreed  to  pay  them  as  part 
of  the  purchase  price.  The  deed  was  recorded  May  10,  1887. 
On  said  April  16th,  Freeman  executed  to  plaintiff  his  note 
and  a  mortgage  on  the  two  lots  to  secure  the  same,  which 
mortgage  was  recorded  on  said  May  10th.  This  mortgage 
contained  the  usual  covenants,  but  from  the  covenant  against 
encumbrances  were  expressly  excepted  the  aforesaid  mort- 
gages to  Wright.  Afterwards,  by  deed  recorded  May  16, 
1887,  Freeman  conveyed  the  lots  to  one  Zwickey,  the  deed  re- 
citing that  the  grantee  assumed  and  agreed  to  pay  the  mort- 
gages. October  20,  1888,  plaintiff  foreclosed  his  mortgage 
under  a  power  of  sale  contained  in  it,  and  became  the  pur- 
chaser at  the  sale.  January  19,  1889,  Tarbox,  Schliek,  &  Co. 
recovered  a  judgment,  docketed  the  same  day,  against 
Zwickey.  November  10,  1888,  plaintiff  paid  the  mortgages 
to  Wright,  and  the  latter  executed  certificate^  of  satisfaction 
thereof,  which  plaintiff  filed  for  record,  and  they  were  re- 
corded July  17,  1889.  September  25,  1889,  Tarbox,  Schliek, 
<fe  Co.  filed  notice  of  their  intention  to  redeem  under  their 
said  judgment  from  said  mortgage  sale,  and  they  did  so  re- 
deem October  23,  1889,  and  on  the  same  day  their  certificate 
of  redemption  was  recorded.  They  made  the  redemptions  re- 
lying on  the  recorded  satisfactions,  and  without  notice  that 
the  mortgages  had  been  paid  by  plaintiff.  The  action  is,  in 
effect,  for  a  personal  judgment  against  Freeman  and  Zwickey 
for  the  amount  paid  by  plaintiff  upon  the  mortgages  to 
Wright;  that  those  mortgages  be  reinstated;  that  plaintiff  be 


208  A  HERN  V.   Freeman.         [Minn. 

adjudged  to  be  subrogated  to  the  rights  of  the  mortgagee,  and 
the  mortgages  foreclosed.  There  was  no  service  on  Zwickey, 
80  that  plaintiff's  rights  as  to  him  are  not  involved.  The 
court  below  rendered  judgment  in  favor  of  the  other  defend- 
ants. 

Plaintiff  does  not  seriously  claim  here  that  he  has  a  right 
to  recover  against  Freeman.  We  cannot  see  upon  what  he 
could  base  such  a  claim,  in  the  face  of  the  exception  of  the 
mortgages  he  has  paid  from  tlie  covenant  against  encum- 
l)rance8  in  Freeman's  mortgage  to  him.  His  right  to  fore- 
close the  mortgages  must  rest  on  the  doctrine  of  subrogation. 
Conceding  that  the  mortgages  might,  in  his  favor,  be  held, 
notwithstanding  the  discharge  of  record,  to  be  still  in  force  as 
between  him  and  Zwickey,  it  does  not  follow  that  they  can 
be  enforced  as  against  the  interest  of  Tarbox,  Schliek,  &  Co.; 
for  the  right  of  subrogation  will  not  be  enforced  to  the  preju- 
dice of  innocent  purchasers.  One  redeeming  from  execution 
or  mortgage  sale  is  a  purchaser  for  value  of  whatever  interebt 
he  acquires  by  the  redemption,  as  fully  as  if  he  had  pur- 
chased the  certificate  of  sale  from  the  purchaser  and  paid  for 
it.  According  to  the  findings  of  fact,  the  redeniptioners  in 
this  case  had  no  notice  of  plaintiff's  rights  unless  the  record 
operated  as  constructive  notice.  The  record  does  not  show 
that  plaintiff  paid  the  mortgages;  but  the  plaintiff  claims 
that  it  contains  enough  to  put  the  redemptioners  upon  such 
inquiry  as,  properly  followed,  would  have  led  to  knowledge  of 
plaintiff's  rights.  The  record  shows  that  if  the  mortgages 
had  been  paid  by  Doolittle,  Freeman,  or  plaintiff,  he  might 
be  entitled  to  keep  them  alive,  and  enforce  them;  and  if  paid 
by  Zwickey,  the  payment  would  discharge  them,  —  would 
have  the  effect  evidenced  by  the  recorded  certificates.  The 
certificates  do  not  indicate  by  whom  the  mortgages  were  paid, 
except,  as  is  the  fair  inference,  that  they  were  paid  by  one 
whose  right  and  interest  and  intention  were  that  the  mort- 
gages should  be  extinguished,  and  not  kept  alive.  Any  one 
examining  the  records  would  have  the  right  to  assume  with- 
out further  inquiry  that  the  payment  was  made  by  Zwickey, 
upon  whom,  as  between  him  and  the  others  preceding  him, 
was  the  primary  duty  to  pay  the  mortgages.  In  other  words 
Ch;iving  no  information  but  that  of  record),  he  would  have 
the  right  to  assume  that  they  were  paid  by  the  person  who 
ought  to  have  paid  them,  just  as,  where  the  primary  duty  of 
the  mortgagor  to  pay  has  not  been  shifted  to  some  one  else, 
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he  would  have  the  right  to  assume  that  the  mortgagor  paid. 
Any  other  rule  would  go  far  to  render  titles  to  real  estate  un- 
safe. 

The  plaintiff  refers  to  Oerdine  v.  Menage,  41  Minn.  417,  as 
controlling  this.  It  certainly  was  not  intended  in  that  case 
to  decide  that  where  the  record  discloses  nothing  more  than 
that  a  certain  person,  if  he  pay  an  encumbrance,  will  be  enti- 
tled to  subrogation,  and  that  the  encumbrance  has  been  dis- 
charged, it  is  the  duty  of  the  purchaser  examining  the  title 
to  inquire,  beyond  the  record,  if  the  payment  was  not  made 
by  such  person.  That  case  was  decided  upon  the  showing 
that  the  record,  in  addition  to  those  facts,  indicated  that  the 
person  entitled  to  subrogation,  in  case  he  paid  the  encum- 
brance, had  paid  it. 

Plaintiff  argues  that  the  redemptioners  were  put  upon  in- 
quiry to  ascertain  who  paid  the  mortgages  by  an  entry  in  the 
reception-book  in  the  register's  office,  to  the  effect  that  the 
certificates  of  satisfaction  were  received  in  that  office  from 
Doolittle.  They  had  no  actual  notice  of  that  entry.  If  one 
dealing  with  real  estate  is  charged  with  the  constructive  no- 
tice of  any  entries  in  the  reception-book  or  in  the  index,  it 
can  only  be  as  to  such  entries  as  are  required  by  law  to  be 
made.  No  such  entry  as  is  above  referred  to  is  required  or 
authorized  to  be  made:  Gen.  Stats.  1878,  c.  8,  sec.  177j  sec. 
180,  as  amended  by  Laws  1887,  c.  199. 

Judgment  affirmed.  

MoRTGAOEa  —  Subrogation.  —  Subrogation  will  not  be  mad*  whan  til* 
rights  of  innocent  purchasers  have  intervened:  Oerdine  ▼.  Menage,  41  Minn. 
417. 

MOBTOAOEd — FoBECLOSaBB   SalE,  RiGHTS  OTA   FCBCHASBS   AT.  —  Upon 

a  foreclosure  sale,  the  purchaser  takes  the  title  of  the  mortgagor  u  of  the 
time  of  the  creation  of  the  lien:  Battermnn  v.  Albright,  122  N.  Y.  484;  19 
Am.  St.  Rep.  610,  and  note;  Bateman  v.  Miller,  118  Ind.  346.  Th«  par- 
ebaser  at  a  foreclosure  sale  takes  the  title  which  the  mortgagee  had  nnder 
which  the  proceedings  were  instituted:  Baldvoin  v.  HowtU,  45  N.  J.  Eq. 
620. 

▲k.  Si.  Rmt.,  Vol.  XXIY.  —14 
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Stevens  v.  Ludlum. 

[40  MINMK80TA,  160.] 

ZrrorrmL  nr  Pais  —  What  Constitutes.  —  To  create  an  equitable  estop- 
pel, repreaentationii  need  not  be  made  with  an  actual  fraudulent  intent. 
It  ia  auffioient  that  he  who  made  them  knows  or  ought  to  know  the 
truth,  and  makes  them  iateutionally,  under  such  ciruuiastancea  as  show 
an  intention  or  reasonable  anticipation  that  the  party  to  whoin  they 
are  made  or  are  to  be  communicated  will  rely  and  act  on  them  as  true, 
and  that  he  has  so  relied  and  acted  on  them  so  that  to  permit  the  former 
to  deny  their  truth  will  operate  as  a  fraud. 

EsTorPKL  IN  Pais  —  Statkmknt  to  Commbroial  Aoknot. — Oue  making 
representations  to  a  commercial  agency  in  relation  to  his  bminessor  tlie 
business  of  any  concern  with  which  he  is  connected  must  be  held  to  in- 
tend  that  they  will  be  communicated  by  the  agency  to  any  patron  who 
may  have  occasion  to  inquire;  and  when  the  representations  so  made  are 
couimunicated  as  those  of  the  person  making  them  to  a  patron  of  the 
agency,  who  relies  and  acts  on  them,  he  may  claim  an  equitable  estoppel 
against  the  maker. 

Action  against  defendant  as  the  "New  York  Pie  Com- 
pany," on  a  bill  of  exchange  against  him  accepted  by  "  New 
York  Pie  Company,  E.  J.  White,  Mgr."  The  evidence  proved 
that  the  bill  was  drawn  for  the  price  of  goods  sold  and  de- 
livered by  plaintiff';  that  they  were  ordered  by  White  in  the 
name  of  the  company,  and  were  delivered  after  communica- 
tions made  by  Bradstreet's  and  Dun's  commercial  agencies, 
and  relied  upon,  that  defendant  owned  the  concern  carried 
on  in  the  name  of  such  company;  and  that  the  information 
given  by  such  agencies  had  been  received  by  them  from  de- 
fendant.   Judgment  for  plaintiff.     Defendant  appealed. 

Oilger  and  Harrison,  for  the  appellant. 
Huhdchek  and  Daly,  for  the  respondent. 

GiLFiLLAN,  C.  J.  The  facts  found  by  the  court  below  are 
sufficient  to  create  an  equitable  estoppel  against  defendant  as 
to  the  ownership  of  the  concern  doing  business  as  the  "  New 
York  Pie  Company."  To  raise  such  an  estoppel,  it  is  not 
necessary  that  the  representations  should  have  been  made 
with  actual  fraudulent  intent.  If  he  knows  or  ought  to  know 
the  truth,  and  they  are  intentionally  made,  under  such  cir- 
cumstances as  show  tliat  the  party  mn^cing  them  intended,  or 
might  reasonalily  liave  antiripated,  that  the  party  to  whom 
they  are  m;ul(!,  or  to  wimm  they  are  to  he  communicated,  will 
rely  .and  n<'t  on  them  as  true,  niul  the  Inttcr  has  so  relied  and 
acted  on  them,  so  that  to  ]>ciiMit   the   former   to  deny  their 
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truth  will  operate  as  a  fraud,  the  former  is,  in  order  to  pre- 
vent the  fraud,  estopped  to  deny  their  truth:  Coleman  v. 
Pearce,  26  Minn.  123;  Beebe  v.  Wilkinson,  30  Minn.  548.  Nor 
need  the  representations  be  made  directly  to  the  party  acting 
on  them.  It  is  enough  if  they  were  made  to  another,  and  in- 
tended or  expected  to  be  communicated  as  the  representations 
of  the  party  making  them  to  the  party  acting  on  them,  for 
him  to  rely  and  act  on.  '*  The  representation  may  be  in- 
tended for  a  particular  individual  alone,  or  for  several,  or  for 
the  public,  or  for  any  one  of  a  particular  class,  or  it  may  be 
made  to  A,  to  be  communicated  to  B.  Any  one  so  intended 
by  the  party  making  the  representation  will  be  entitled  to 
relief  or  redress  against  him,  by  acting  on  the  representation 
to  his  damage  ":  Bigelow  on  Fraud,  445.  If  one  act  on  a 
representation  not  made  to  nor  intended  for  him,  he  will  do 
so  at  his  own  risk.  An  instance  of  a  right  to  act  on  a  repre- 
sentation not  made  directly  to  the  person  acting  on  it,  but 
intended  for  him  if  he  had  occasion  to  act  on  it,  is  furnished 
by  Pence  v.  Arbuckle,  22  Minn.  417.  The  representations  a 
business  man  makes  to  a  bank  or  commercial  agency,  espe- 
cially to  the  latter,  relating  to  his  business  or  to  his  pecuniary 
responsibility,  are  among  those  expected  to  be  communicated 
to  others  for  them  to  act  on.  The  business  of  a  commercial 
agency  is  to  get  such  information  as  it  can  relative  to  the 
business  and  pecuniary  ability  of  business  men  and  business 
concerns,  and  communicate  it  to  such  of  its  patrons  as  may 
have  occasion  to  apply  for  it.  Any  one  making  representa- 
tions to  such  an  agency,  relating  to  his  business  or  the  busi- 
ness of  any  concern  with  which  he  is  connected,  must  know, 
must  be  held  to  intend,  that  whatever  he  so  represents  will 
be  communicated  by  the  agency  to  any  patron  who  may  have 
occasion  to  inquire.  His  representations  are  intended  as 
much  for  the  patrons  of  the  agency,  and  for  them  to  act  on, 
as  for  the  agency  itself.  When  the  representations  so  made 
are  communicated  as  those  of  the  person  making  them  to  a 
patron  of  the  agency,  and  he  relies  and  acts  on  them,  he  is  in 
position  to  claim  an  estoppel. 

The  findings  of  fact  in  the  case  are  fully  sustained  by  the 
evidence. 

Order  afTirined.  

Esroi'PKL  IN  Pais,  What  Consi'itutes  —  Represevtatiows. — To  con- 
stitute ail  estdiipol  in  poln,  there  must  be  a  false  lepieseiiiaiiou  or  coiicoal- 
meut  of  known  :ii;iterial    facts  nuuie   to  a  pstriy,  ignorant  of  tlieir  trui;i  or 
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falsity,  and  made  with  intent  that  he  would  act  npon  them,  and  he  must 
hare  so  acted  upon  them:  BlodgeU  v.  Perry,  97  Mo.  263;  10  Am.  St  Rep. 
807,  and  note;  note  to  Mantua  v.  Oohlet,  17  Am.  St.  Rep.  24;  note  to  Hablo 
T.  Mayer,  22  Am.  St.  Rep.  768;  Knowlea  v.  Street,  87  Ala.  357;  LuviLer  Co. 
T.  Hardwart  Co.,  53  Ark.  196;  Maxon  v.  Lane,  124  lud.  592;  Stuart  v. 
Lowry,  4'J  Minn.  473;  Nell  v.  Dayton,  43  Minn.  242;  St.  Louis  v.  5tAu/en- 
burij  etc.  Co.,  98  Mo.  603;  Trustees  etc.  v.  Smith,  118  N.  Y.  634;  Ensel  v. 
Z^rvy,  45  Ohio  St.  256.  A  representation  as  to  his  financial  ttatua  falsely  made 
by  a  person  to  a  commercial  agency,  with  a  view  to  obtaining  oredit,  ia  a 
representation  of  a  material  fact,  and  not  a  mere  expresaioa  of  an  opinion: 
OainesvilU  Nat.  Bank  T.  Bamberger,  77  Tex.  48;  19  Am.  St  Rep.  738,  and 
note. 


Shepherd  u  Wabb. 

[46  Minnesota,  174.] 

OBHsnTunovAL  Law  —  Constroctive  Serviob  upok  Unknowh  Olaim- 
AHTS  TO  Land.  —  The  legislature  may,  by  statute,  authorize  proceedings 
by  action  against  unknown  claimants,  and  bind  them  by  constmctive  or 
substituted  service  or  notice,  in  actions  to  determine  adverse  claims  to 
real  property.  Such  action  is  in  the  nature  of  a  proceeding  in  rem;  its 
object  is  an  adjudication  of  the  state  of  the  title,  and  the  judgment  can 
go  no  further. 

OOHSTITOTIONAL  LaW  —  ADVERSE  ClAIHS  TO  LaND  —  CONSTRUOnVB  SER- 
VICE. —  The  legislature  may,  by  statute,  provide  for  constmctive  or  sub- 
stituted service  of  process,  in  actions  to  determine  adverse  claims  to 
land,  as  against  unknown  claimants,  or  in  cases  of  necessity,  or  where 
personal  service  is  impracticable,  in  actions  where  the  controversy  re- 
lates to  property  within  the  jurisdiction  of  the  court,  and  with  a  reason- 
able exercise  of  legislative  discretion  in  such  matters  the  courts  will  not 
interfere.  Such  statutes  must  be  strictly  construed  and  followed,  to 
preserve  the  distinction  between  known  and  unknown  claimant*. 

French  and  Wright,  and  Williama,  QoodenoWf  and  Stanton, 
for  the  appellants. 

Kingsley  and  Shepherd,  for  the  respondent. 

Vanderburgh,  J.  This  is  an  action  to  recover  the  posses- 
■ion  of  certain  land  described  in  the  complaint,  alleged  and 
admitted  to  be  in  defendant's  possession.  Upon  the  evidence 
disclosing  the  claim  and  title  of  each  party  to  the  premises, 
the  court  found  in  favor  of  tlie  plaintiff. 

It  appeared  that  the  plaintiff  claims  title  under  one  Dan- 
iels, from  whom  he  received  a  conveyance  of  the  premises  in 
1SS9.  It  is  found  by  the  court  that  Daniels,  in  1882,  by  vir- 
tue of  certain  tax  sales,  had  color  of  title  to  the  land,  and  in 
November  of  that  year  commenced  an  action  to  quiet  the  title 
and  determine  adverse  claims  under  the  statute,  in  which  ac- 
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tion  one  "Benjamin  Human,  and  all  other  persons  or  parties 
unknown  claiming  any  right,  title,  or  interest  in  the  real 
property  described  in  the  complaint  on  file  in  the  action,  and 
their  unknown  heirs,"  were  defendants.  The  action  pro- 
ceeded against  the  parties  defendant  as  above  described,  and 
the  summons  was  served  by  publication,  in  pursuance  of  the 
provisions  of  the  General  Statutes  of  1878,  c.  75,  sec.  2,  as 
amended  by  Laws  1881,  Ex.  Sess.,  c.  81.  The  court  found 
that  the  provisions  of  that  chapter  were  in  all  things  com- 
plied with  as  to  the  parties  and  procedure,  and  that  judgment 
was  rendered  by  default  in  Daniels's  favor  in  March,  1888, 
whereby,  among  other  things,  it  was  adjudged  that  Daniels 
was  the  owner,  and  entitled  to  the  quiet  and  peaceable  posses- 
sion, of  the  premises.  The  original  patentee  was  Benjamin  Ro- 
man, who  entered  the  land  at  the  United  States  land-oflBce  in 
1856,  and  to  whom  a  patent  was  issued  in  1857,  and  the  land 
was  certified  for  taxation  by  the  register  of  the  land-ofiice  as 
entered  by  Benjamin  Human,  and  the  certificate  duly  filed  in 
the  office  of  register  of  deeds  of  the  proper  county  prior  to  Oc- 
tober 31,  1857.  No  question  is  raised  here  upon  the  mistake 
in  the  name  of  the  patentee,  recorded  as  "Human"  instead  of 
"Homan."  The  patent  to  Homan  was  not  recorded  till  1885. 
The  defendant  Ware  claims  title  by  deed  dated  in  1885,  un- 
der mesne  conveyances  from  the  patentee,  none  of  which  were 
recorded  until  1883.  The  trial  court  held  that  the  judgment 
in  the  action  brought  by  Daniels  against  "  Human  and  un- 
known claimants"  bound  the  defendants,  and  ordered  judg- 
ment for  the  plaintiff  herein. 

At  the  time  the  former  action  was  commenced,  the  title  ap- 
peared of  record  in  Homan, — that  is  to  say,  no  grantee  had 
recorded  his  deed;  but  the  title  had  in  fact  passed  to  one 
Bragg,  who  acquired  title  through  intermediate  conveyances 
in  1879,  all  of  which  were  recorded  with  his  in  1883.  It  was 
necessary,  therefore,  that  Bragg  should  have  been  made  a 
party  to  the  suit  brought  by  Daniels  in  1882,  when  the  lis 
pendens  was  filed,  in  order  to  make  his  judgment  effectual. 
But  if  the  suit  in  form  against  Homan,  in  whom  the  title  ap- 
peared of  record,  and  the  unknown  claimants,  was  sufficient 
to  conclude  Bragg,  then  the  record  of  this  notice  of  lis  pendens, 
filed  when  that  suit  was  commenced,  would  also  bind  his 
grantee  in  a  subsequent  deed;  that  is  to  say,  if  the  sunmions 
in  the  form  published  in  that  action  was  sufficient  notice  to 
Bragg,  the  judgment  therein  is  valid  and  binding  on  Ware. 
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It  being  conceded  tliat  the  statute  in  question,  providing  for 
tliis  mode  of  service  upon  unknown  claimants  in  the  manner 
therein  provided,  was  complied  with,  the  only  question  to  de- 
termine ie,  whether  the  act  in  question  is  constitutional.  The 
defendant  claims  tliat  the  procedure  is  not  due  process  of  law, 
and  that  the  judgment  is  void.  Tlie  question,  then,  is,  whether 
the  legislature  has  the  power,  in  actions  to  determine  adverse 
claims  to  real  property,  to  authorize  proceedings  by  action 
against  unknown  claiuiants,  and  bind  them  by  constructive 
notice  thereof. 

It  is  conceded  that  constructive  or  substituted  service  may 
be  authorized  by  the  state,  and  resorted  to  in  all  actions  or 
proceedings  touching  real  property  which  are  properly  de- 
nominated actions  or  proceedings  in  rem.  Such  are  actions 
to  partition  real  estate,  proceedings  to  enforce  the  collection 
of  taxes  against  lands,  and  for  the  condemnation  of  land: 
Pennoyer  v.  iS'r^,  95  U.  S.  714,  727.  Actions  quia  timet  in  re- 
spect to  land,  to  remove  a  cloud,  or  to  determine  adverse 
claims,  are  equitable  in  their  nature,  and,  strictly  speaking, 
equity  acts  upon  the  person,  and  not  upon  the  property;  and 
in  these  actions  the  judgment  affects  the  claim  or  title  to  the 
land,  and  they  are  not  strictly  actions  in  rem.  But  they  con- 
cern real  estate  lying  within  the  jurisdiction  of  the  court,  and 
the  state  may  clothe  the  court  with  full  power  to  inquire  and 
adjudicate  as  to  its  status,  title,  and  ownership;  and  it  is  now 
well  settled,  that,  as  respects  the  procedure  provided,  and  the 
constructive  service  of  notice,  by  publication,  upon  non-resi- 
dent defendants  at  least,  actions  of  this  kind  are  to  be  classed 
with  actions  in  rem:  Arndt  v.  Griggs,  134  U.  S.  316,  322-326; 
Lane  v.  Innes,  43  Minn.  137.  The  question  is,  not  what  a 
court  of  equity,  under  its  general  powers  as  such,  may  do,  but 
what  the  state  may  authorize  in  actions  to  adjudicate  the  title 
to  real  estate.  Thus  it  is  said  in  Boswell  v.  Otis,  9  How.  336, 
348,  350:  "It  is  immaterial  whether  the  proceeding  against 
the  property  be  by  attachment  or  by  bill  in  chancery.  It 
must  be  substantially  a  proceeding  in  rem.  A  bill  for  the 
ppecific  execution  of  a  contract  to  convey  real  estate  is  not 
strictly  a  proceeding  in  rem,  in  ordinary  cases;  but  when  such 
a  ])roceeding  is  authorized  by  statute,  on  publication,  without 
personal  service  of  [)rocess,  it  is  substantially  of  that  charac- 
ter." And  *Ml)"  in(iuiry  should  be,  Have  the  requisites  of 
the  Pt.itute  Ixeii  complied  wi'l),  so  as  to  subject  the  proj^erty 
in  ei)\\'n>\<j:>y  t.)  l!ic  judguienl  i;f  the  court?  and  is  such  judg- 
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ment  limited  to  the  property  named  in  the  hill?"  The  judg- 
ment can  affect  the  property  only,  and  the  defendant  is  nut 
personally  bound  beyond  it.  And  such,  in  substance,  is  the 
character  of  this  action.  Its  object  is  an  adjudication  of  the 
state  of  the  title,  and  the  judgment  goes  no  further.  And  by 
the  procedure  under  consideration,  the  proceedings  are  insti- 
tuted by  filing  the  complaint,  and  recording  the  lis  pendens 
against  the  property,  and  followed  by  the  publication  provided 
for.  This  aspect  of  the  question  was  not  considered  by  this 
court  in  its  reference  to  this  class  of  actions  in  Bardwell  v. 
Collins,  44  Minn.  97;  20  Am.  St.  Rep.  547. 

It  is  a  case,  then,  where  constructive  or  substituted  service 
of  notice  upon  adverse  claimants  may  be  made.  Under  the 
constitution,  legal  proceedings  in  the  courts  are  under  the  di- 
rection of  the  legislature,  subject,  of  course,  to  the  funda- 
mental provisions  of  the  bill  of  rights.  But  the  guaranty  of 
"due  process  of  law"  does  not  necessarily  require  personal 
service  of  notice  upon  parties  resident  or  non-resident.  The 
legislature  may,  in  its  discretion,  provide  for  substituted  ser- 
vice in  case  of  necessity,  or  where  personal  notice  is  for  any 
reason  impracticable,  in  an  action  where  the  controversy  re- 
lates to  property  which  is  within  the  jurisdiction  of  the  court; 
and  with  a  reasonable  exercise  of  such  legislative  discretion 
the  courts  will  not  assume  to  interfere.  Thus  attachments 
are  allowed  against  the  property  of  absconding  or  concealed 
debtors  within  the  state,  and  judgments  rendered  and  their 
property  sold,  after  notice  by  publication.  Other  familiar 
examples  might  be  cited.  "  The  right  of  the  legislature  to 
make  such  provision,  in  proper  cases,  has  never  been  doubted, 
but  has  long  been  recognized  and  acted  on  ":  Cooley's  Consti- 
tutional Limitations,  404;  Matter  of  Empire  City  Bank,  18  N.  Y. 
199,  215;  Burnam  v.  Commonwealth,  1  Duvall,  210.  Clearly 
within  the  rule  stated  are  statutory  regulations  providing  for 
the  service  of  notice  by  publication  upon  unknown  heirs  and 
claimants  in  cases  involving  the  settlement  of  estates  or  the 
title  of  lands.  As  in  other  cases,  "where  actual  notice  can- 
not be  given,  there  must  either  be  no  remedy,  or  constructive 
notice  must  be  substituted  as  suflicient,  and  what  construct- 
ive notice  shall  be  g.'  ven  is  a  question  of  legislative  discretion, 
rather  than  of  pow  ;r  ":  Buruani  v.  CainniiiiLwealth,  1  Duvall, 
210.  Ordinary  ci^' d  actions  against  known  residents  of  the 
state  do  not  tall  ^'ithin  this  rule:  Ihirdivell  v.  Collins,  41 
Minn.  97;  20  Aiu    ot.  Rep.  547.     Similar  provisions  are  found 
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in  the  etatutes  of  Beveral  of  the  states,  and  their  validity  is 
upheld  by  the  courts:  Wis.  Rev.  Stats.  1878,  sees.  1208,  3196, 
2639;  TruesdeU  v.  Rhodes,  26  Wis.  215;  Gray  v.  Gates,  37 
Wis.  614;  Ilynes  v.  Oldham,  3  T.  B.  Mon.  266.  In  the  case 
of  Hollingsworth  v.  Barbour,  4  Pet.  466,  475,  cited  by  defend- 
ant, there  was  no  statute  authorizing  constructive  service  by 
publication,  and  the  decision  rests  upon  that  ground. 

The  act  in  question  here  provides  that  in  actions  to  deter- 
mine adverse  claims  "the  plaintiff  may  include  as  defendant 
in  such  actions,  and  insert  in  the  title  thereof,  in  addition  to 
the  names  of  such  persons  or  parties  as  appear  of  record  to 
have,  and  other  persons  or  parties  who  are  known  to  have, 
some  title,  claim,  estate,  lien,  or  interest  in  the  lands  in  con- 
troversy, the  following,  viz.:  'Also  all  other  persons  or  par- 
ties unknown  claiming  any  right,  title,  estate,  lien,  or  interest 
in  the  real  estate  described  in  the  complaint  herein.'  And 
service  of  the  summons  may  be  had  upon  all  such  unknown 
persons  or  parties  defendant  hy  publication,  as  provided  by 
law  in  case  of  non-resident  defendants":  Laws  1881,  Ex. 
Pess.,  c.  81,  sec.  1.  The  statute  further  provides  that  such 
unknown  defendants  should  have  the  same  rights  as  defend- 
ants named,  who  are  served  by  pul>lication;  that  is  to  say, 
the  same  right  to  appear  and  defend,  before  and  after  judg- 
ment. The  provisions  of  a  statute  upon  a  subject  of  so  great 
importance  might  well  have  been  more  complete  and  definite 
as  respects  the  procedure  to  be  followed;  but  this  was  a  mat- 
ter fairly  within  the  legislative  discretion,  and  the  statute  is 
operative  and  sufficient  to  authorize  the  constructive  service 
by  ]>ublication  upon  claimants  or  interested  parties  who  are 
in  fact  unknown.  But  its  provisions  must  be  strictly  con- 
strued and  followed.  The  published  summons  must  contain 
the  names  of  parties  who  are  known,  and  those  whom  the 
record  shows  to  have  some  claim,  interest,  or  lien,  so  as  to 
preserve  the  distinction  between  known  and  unknown  par- 
ties; and  to  this  end  reasonable  diligence  will  be  required  to 
ascertain  such  as  are  known,  in  order  to  comply  with  the 
directions  of  the  statute,  and  effectuate  its  purpose  in  the  pub- 
lication of  the  notice.  We  think  the  statutory  provisions  are 
sufficient  for  the  purposes  intended,  and  as  they  were  com- 
plied with  in  this  case,  we  must  assume  that  the  court  l>vi 
jurisdiction,  and  the  judgment  in  question  was  valid. 

Judgment  afiBrmed. 
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The  subsequent  case  of  Ware  v.  Easton,  46  Minn.  180,  wm  an  action 
of  ejectment  by  plaintifiF,  who  claimed  title  from  one  Bragg,  against  defend- 
ant Easton,  who  claimed  title  by  virtue  of  a  tax  deed  in  pursuance  of  a  judg- 
ment recovered  in  an  action  brought  under  the  same  statute  considered  in 
the  principal  case,  and  naming  as  defendants  therein  Benjamin  Keenan, 
E.  Daniels,  and  all  other  persons  or  parties  unknown  claiming  any  right, 
title,  estate,  lien,  or  interest  in  the  land  described  in  the  complaint,  and 
their  unknown  heirs.  The  summons  so  entitled  was  published  as  in  ordi- 
nary cases  of  non-resident  defendants,  together  with  a  recorded  and  suffi- 
cient  notice  of  Us  pendens. 

Neither  of  the  defendants  thus  designated  by  name  claimed  under  the 
patent  title,  nor  were  shown  to  have  any  interest  in  the  land,  except  under 
tax  sales.  The  patent  title  to  the  land  issned  to  one  Homan  October  31, 
1857.  In  1863  he  conveyed  to  one  Woods,  and  his  title,  through  mesne  con- 
veyances, passed  to  one  Bragg  in  1879,  who  still  held  this  title  at  the  time 
that  the  action  under  the  tax  title  was  brought,  and  judgment  recovered, 
in  1S83.  The  patent  and  conveyances  thereunder  were  not  recorded  until 
1885. 

The  court,  in  delivering  the  opinion  in  the  action  of  ejectment,  said:  "  It 
is  claimed  that  the  summons  was  defective  in  not  naming  Homan,  the  pat- 
entee of  the  land,  as  one  of  the  defendants;  and  we  think  this  objection  well 
taken.  In  so  far  as  the  records  disclosed,  he  was  the  owner  of  the  govern- 
ment title.  The  defendant  was  bound  to  take  notice  that  Homan  was  the 
patentee  of  the  land,  as  well  from  the  government  records  as  those  of  the 
county.  The  important  provisions  of  this  statute  as  a  means  of  notice  to 
the  unknown  claimants  are  the  designation  of  the  names  of  interested  par- 
ties who  are  known  and  those  who  appear  such  by  the  records,  together 
with  the  publication  of  the  notice  of  lis  pendens  containing  a  description  of 
the  land,  and  the  record  of  the  same.  If  the  land  appears  to  have  been  en- 
tered by  Homan,  and  his  grantees,  if  any,  are  unknown,  and  not  disclosed 
by  the  records,  the  most  effectual  notice  to  those  claiming  under  him  would 
be  to  name  him  in  connection  with  the  general  designation  of  such  unknown 
claimants.  The  statute  must  be  strictly  construed  and  followed,  and  it  is 
enough  that  it  requires  such  parties  to  be  specially  named.  If  any  one  ap- 
pearing by  the  record  to  be  the  owner  of  the  patent  title  under  the  original 
owner  is  designated,  of  course  it  would  not  be  necessary  to  name  any  pre- 
ceding owner  under  whom  he  claimed;  but  he  who  appears  to  be  the  owner 
of  record  must  be  named,  unless  the  actual  holder  of  the  title  can  be  discov- 
ered  and  named;  that  is  to  say,  if  it  be  desired  to  bind  unknown  parties 
claiming  some  right  or  interest  derived  from  or  under  the  original  patentee 
of  the  United  States.  The  same  rule  would  apply,  mutaCis  mutandis,  to 
parties  claiming  a  separate  title  under  the  state  through  tax  sales.  The 
statute  was  not  complied  with  in  the  case  under  consideration  here.  The 
notice  was  insufficient  to  bind  Bragg,  the  owner  of  the  patent  title  at  that 
time,  and  the  judgment  is  void  as  to  him  and  those  claiming  under  him." 

Process  —  Publication — Non-residents.  —  Notice  by  publication,  or 
other  substituted  service,  may,  under  statutory  provisions,  support  pro- 
ceedings in  rem:  Hogle  v.  Mott,  62  Vt.  255;  22  Am.  St.  Rep.  106;  Beckett  v. 
Ciienin,  15  Col.  281;  22  Am.  St.  Rep.  399.  Decrees  quieting  title,  while 
not  strictly  in  j-em,  partake  of  the  nature  of  judgments  in  rem,  and  may 
therefore  be  supported  by  the  service  of  process  on  a  non-resident  defend- 
ant by  publication:  Perkins  v.  Wakehani,  86  Cal.  580;  21  Am.  St.  Rep.  67, 
and  note.     Compare  Bardwell  v.  Collins,  44  Minw.  57;  20  Am.  St.  Rep.  547, 
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atui  note.  Porsonil  servico  eanuit  be  ili-ipeiised  with,  except  in  cases  dis- 
tinctly provided  for  by  statute:  Frost  v.  Aiwood,  73  Mich.  67;  16  Am.  St. 
Rep.  600,  and  note.  Personal  jadtiineiits  caiuiot  he  rendered  upon  service 
of  BUniiuous  by  puljlicaUoii,  ancU  service  being  only  authorized  in  proeeed- 
inga  iw  rem:  Lydiard  v.  Chute,  45  Mian.  277;  Denny  v.  Anhley,  12  Col.  105; 
York  V.  State,  73  Tex.  651;  Bank  v.  Carter,  88  Tenn.  279;  Talinfaro  v.  But- 
ler. 77  Tex.  578;  Martin  v.  Cobb,  77  Tex.  544;  Augusta  Savings  Bank  v.  Stel- 
ting,  31  8.  0.  360. 


GuiTERMAN  Brothers  v,  Sharvey. 

[46  Minnesota,  183.] 

Sheriff  — Diligence  Required  in  Making  Levy  —  Negligent  Delay. — 
Reasonable  diligence  is  all  that  is  required  of  a  sheriff  in  making  a  levy 
tinder  execution.  What  is  reasonable  diligence  depends  upon  the  par- 
ticular facts,  in  connection  with  the  duty,  and  a  delaj'  from  four  o'clock 
of  one  day  to  the  forenoon  of  the  next  may  be  unreasonable  and  negli- 
gent, in  view  of  the  special  instructions  received  and  the  facts  known  to 
the  officer,  and  the  apparent  necessity  for  im'uediate  action  on  his  part. 

Sheriff  —  Liability  for  Negliobnt  Dblay  in  Serving  Process  —  Bur- 
den OF  Proof.  —  The  return  of  an  execution  wholly  unsatisfied,  after  a 
negligent  delay  by  the  sheriff  in  making  the  levy,  establishes  prima 
facie  his  liability  for  the  whole  amount  of  the  judgment.  It  is  incum- 
bent on  him  to  show,  in  mitigation  of  damages,  that  some  part  of  such 
judgment  might  have  been  collected  by  the  judgment  creditor. 

McGindley  and  Cotton,  for  the  appellant. 

Mahon  and  Howard,  for  the  respondents. 

Mitchell,  J.  Action  for  damages  caused  by  defendnnt's 
breach  of  official  duty  in  negligently  delaying  to  execute  a 
writ  of  execution.  The  assignments  of  error,  although  several 
in  number,  present  the  single  question  whether  the  evidence 
justified  the  findings  of  fact.  The  findings  are,  of  course,  con- 
elusive  in  favor  of  plaintiffs  as  to  all  facts  upon  which  there 
was  a  fair  conflict  of  evidence.  On  December  16th,  about 
four  o'clock  in  the  afternoon,  in  Duluth,  the  plaintiffs,  by 
their  attorney,  delivered  to  defendant,  sheriff  of  St.  Louis 
County,  an  execution  against  the  property  of  one  Crawford. 
At  this  time  Crawford  owned  a  small  stock  of  goods  (suffi- 
cient to  satisfy  the  execution)  situated  in  a  store  in  West  Du- 
luth. There  was  regular  railway  service,  as  well  as  a  public 
highway,  between  Duluth  and  West  Duluth,  —  which  are 
only  four  and  one  half  or  five  miles  apart,  —  by  either  of 
which  defendant  could  have  reached  West  Duluth  and  levied 
on  these  pomls  the  same  afternoon.  When  plaintiffs'  attor- 
ney delivered  the  execution  to  defendant,  he  informed  him 
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where  tlie  goods  were  upon  which  he  desired  a  levy  to  be 
made,  and  also  told  him  that  it  was  very  important  that  the 
levy  be  made  that  afternoon;  that  he  did  not  want  it  post- 
poned until  next  day,  but  wanted  it  made  at  once,  as  he  was 
satisfied  that  Crawford  would  make  an  assignment  very 
soon,  —  in  fact,  that  he  was  almost  certain  that  the  papers 
for  an  assignment  were  being  then  prepared;  also,  that  if 
he  (the  sheriff)  was  too  busy  to  attend  to  it,  to  let  him 
know,  so  that  he  might  get  another  officer  to  serve  the  execu- 
tion. The  defendant  took  the  writ,  saying  he  would  attend 
to  it  if  he  had  to  go  himself  that  night.  The  defendant, 
being  engaged  in  other  official  duties,  gave  the  execution  to 
one  of  his  deputies,  who  started  to  go  out  by  railway  that 
afternoon;  but  finding  that  the  train  which  he  intended  to 
take  had,  by  reason  of  a  recent  change  in  the  time-table,  al- 
ready gone,  he  deferred  going  until  the  next  forenoon,  when 
he  took  the  ten-o'clock  train,  and  went  out,  but  on  arriving 
at  West  Duluth,  found  Crawford's  store  closed,  and  made  no 
levy,  and  subsequently  returned  the  execution  unsatisfied. 
As  a  matter  of  fact,  when  Crawford  made  and  filed  an  as- 
signment of  all  his  property  for  the  benefit  of  creditors  on  the 
forenoon  of  the  l7th,  between  eleven  and  twelve  o'clock.  The 
only  excuse  which  defendant  offers  for  the  delay  is,  that  he 
himself  was  busy  with  other  official  duties;  that  his  deputy 
had  no  previous  knowledge  of  the  change  of  railway  time; 
and  that  the  ten-o'clock  train  was  the  earliest  train  which  he 
could  have  taken  the  next  morning.  But  it  does  appear  that 
there  was  a  train  at  7:45  of  the  evening  of  the  16th,  which  he 
might  have  taken,  and  there  is  nothing  to  show  but  that  it 
was  entirely  feasible  for  him  to  have  driven  over  by  private 
conveyance,  either  that  afternoon  and  evening  or  early  the 
next  morning.  The  law  is  reasonable  in  this  as  in  all  other 
things.  While  its  holds  public  officers  to  a  strict  perform- 
ance of  their  duties  and  sanctions  no  negligence,  yet  it 
requires  no  impossibilities  and  imposes  no  unreasonable  exac- 
tions. Reasonable  diligence  is  all  that  it  requires.  But  what 
is  reasonable  diligence  depends  upon  the  particular  facts  in 
connection  with  the  duty.  If  this  writ  had  been  delivered  to 
defendant  without  any  special  instructions,  and  witliout  in- 
forming him  of  the  facts  constituting  a  necessity  for  its  imme- 
diate service,  it  could  hardly  be  claimed  that  a  delay  from 
four  o'clock  of  one  day  to  the  forenoon  of  the  next  would  con- 
stitute negligence.     But  the  question  of  unreasonable  delay  is 
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a  mixed  question  of  law  and  fact,  each  case  depending  on  its 
own  circuinetances;  for  the  speed  with  which  a  sheriflF  should 
proceed  may  depend  much  upon  the  special  instructions 
which  he  receives  or  upon  the  apparent  necessity  for  quick 
action.  In  view  of  tlie  special  instructions  given  to  the  sherifif 
in  this  case  to  procet*d  at  once,  and  the  facts  communicated 
to  him  showing  a  special  urgency  for  immediate  service  of 
the  execution,  we  think  the  trial  court  w^as  fully  justified  in 
finding  that  the  delay  was  uiireasonable  and  negligent.  We 
also  think  that  the  evidence  justified  the  court  in  finding 
that,  up  to  the  time  he  executed  the  assignment,  Crawford 
had  sufilcient  property  to  satisfy  the  execution.  This,  to- 
gether with  the  fact  that  the  defendant  subsequently  returned 
the  writ  wholly  unsatisfied,  made  out  a  prima  facie  case  en- 
titling plaintiffs  to  recover  the  full  amount  of  their  judgment. 
If  any  part  of  their  claim  was,  or  ought  to  have  been,  col- 
lected out  of  the  proceeds  of  the  assigned  property,  it  was 
incumbent  on  the  defendant  to  show  it  in  mitigation  of  dam- 
ages. 

Order  aflfirmed.  

Execution  —  Lbvt  —  Duty  of  Officbr.  —  As  to  the  diligence  and  celer- 
ity required  of  sheriffs  in  serving  executions  and  other  process,  and  their 
liability  for  loss  resulting  from  want  of  such  diligence,  see  extended  note  to 
People  V.  Palmer,  95  Am.  Dec.  423-441;  Franklin  County  Nat.  Bank  t.  Kim' 
ball,  152  Mass.  331. 


Haesley  v.  Winona  and    St.  Peter  R.  R  Co. 

[46  Minnesota,  233.] 

Railroads  —  Measure  of  Care  Due  to  Chii.rreit  Non  Sui  Juris,  —  A 
railway  company  is  not  required  to  make  its  premises  a  safe  playground 
for  young  children  strictly  non  sui  juris,  nor  is  it  an  insurer  of  their  livei 
and  liraba  when  playing  upon  its  premises;  but  when  it  has  placed 
thereon  dangerous  uiacliinery,  attractive,  alluring,  and  open  to  such 
children,  it  must  use  ordinary  and  reasonable  care  to  protect  them  from 
the  danger  to  which  they  are  thus  exposed. 

Railroads  —  Measure  of  Care  Due  to  Children  Non  Sui  Juris  on  Side* 
track.  —  A  railway  company  exercises  ordinary  and  reasonable  care  a« 
to  trespassing  children  of  tender  years,  and  strictly  tion  sui  juri.<,  when 
it  leavjs  its  cars,  with  their  brakes  firmly  set,  upon  the  grade  of  its 
gravitited  side-track,  a  few  feet  distant  from  a  level  surface.  It  is 
then  relieved  of  liability  for  an  injury  to  such  children  caused  by  th« 
act  of  a  third  person  in  unloosening  such  brakes. 

Berry  and  Moray,  and  Gale  and  Brown,  for  the  appellant. 
Wilson  and  Bowers,  for  the  respondent. 
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Collins,  J.  This  was  an  action  to  recover  damages  from 
defendant  corporation  for  personal  injuries  resulting  in  the 
death  of  plaintiflfs  intestate,  said  to  have  been  caused  by  de- 
fendant's negligence.  A  verdict  was  had  for  plaintiff,  and 
the  appeal  is  from  an  order  setting  it  aside  upon  the  ground 
that  the  evidence  failed  to  establish  such  negligence.  As 
concisely  as  possible  we  will  state  the  facts,  about  which 
there  was  practically  no  controversy.  The  plaintiff,  with  his 
family,  resided  but  a  few  blocks  from  the  scene  of  the  acci- 
dent in  the  city  of  Winona.  The  deceased  was  his  son,  aged 
about  six  years.  The  defendant  owned  and  operated  a  switch- 
track  leading  southerly  from  its  main  line  of  railway,  2,234 
feet  to  a  manufacturing  establishment,  and  there  connecting 
with  the  switch-track  of  another  company.  It  was  constructed 
in  the  year  1883,  and  it  had  been  the  common  practice  of  the 
defendant  to  use  it  as  a  yard  for  temporarily  storing  cars, 
standing  them,  with  brakes  set  in  the  usual  manner,  at  all 
points  along  the  track.  For  four  hundred  feet  southerly  from 
the  main  line  the  switch-track  descended  at  the  rate  of  one 
hundred  feet  to  the  mile,  and  from  there  on  it  was  upon  a 
level,  making  what  is  called  by  railroad  men  a  "  gravity " 
yard,  —  something  quite  desirable,  in  their  opinion,  as  it  meas- 
urably saves  the  handling  of  cars  by  a  locomotive.  The 
plaintiff  made  no  claim  upon  the  trial  that  defendant  was 
negligent  in  constructing  or  maintaining  its  side-track  in  this 
manner.  The  track  ran  along  an  open  common  much  fre- 
quented by  boys  as  a  playground,  and  it  was  shown  by  the 
testimony  that  they  would  often  mount  cars  standing  upon 
this  incline  of  four  hundred  feet,  unloosen  the  brakes,  and 
ride  as  far  as  the  cars  would  run.  When  the  cars  were  on 
the  level,  some  would  push  them  back  and  forth,  while  others 
rode.  It  was  also  shown  that  train-men  in  defendant's  em- 
ploy had  frequently  seen  boys  engaged  in  this  kind  of  amuse- 
ment, when  trains  were  passing,  and  had  motioned  and 
shouted  to  them  to  desist.  No  accident  had  previously  oc- 
curred, however. 

On  the  day  in  question,  the  defendant  had  placed  one  car 
upon  the  level  at  the  foot  of  the  incline,  and  two  about  a  rod 
distant  up  the  grade,  the  brakes  being  firmly  set,  as  will  here- 
after appear.  In  the  afternoon,  in  company  with  three  boys 
older  than  himself,  Willie  Haesley,  plaintiff's  son,  went  ovei 
in  the  vicinity  of  the  side-track,  his  parents  having  no  knowl- 
edge of  his  going,  and,  so  far  as  was  known,  he  had  never 
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gone  there  before.  It  is  evident  that  he  was  not  of  sufficient 
age  or  discretion  to  be  charged  witli  contributory  negligence, 
and  the  negligence  of  his  parents  on  this  occasion  was  a 
proper  question  for  the  jury.  One  of  his  comrades  (Richards) 
was  fifteen  years  of  age,  Fort  was  aged  eleven,  and  the  third 
somewhat  younger.  While  Haesley  remained  on  the  ground 
near  the  single  car,  the  others  climbed  upon  the  two  standing 
up  the  grade  a  rod  distant,  Fort  upon  the  car  nearest  to  Haes- 
ley, and  Richards  on  the  one  above.  Haesley  then  said  if 
they  would  loosen  the  brakes  he  would  couple  the  cars  as  they 
came  to  the  one  near  which  he  stood.  Fort  did  his  utmost  to 
release  the  brake,  but  was  unsuccessful,  and  Richards  came 
to  his  assistance.  By  united  effort  —  Richards  kicking  the 
ratchet,  which  was  set  fast  in  the  wheel  —  they  finally  un- 
loosened one  brake,  the  cars  descended  by  their  own  weight 
to  the  stationary  one,  catching  young  Haesley,  who  evidently 
was  attempting  to  make  the  coupling,  in  such  a  manner  as  to 
cause  his  death  almost  immediately. 

As  was  remarked  by  the  trial  court  when  making  the  order 
appealed  from,  assuming  that  there  was  evidence  in  the  case 
sufficient  to  warrant  the  jury  in  finding  that  the  cars  as  left 
by  the  defendant  were  dangerous,  naturally  alluring  and  at- 
tractive to  children  of  tender  years,  and  also  that  defendant 
knew  or  had  reason  to  believe  that  when  so  left  young  chil- 
dren would  be  attracted  to  play  upon  them,  and  further,  if 
they  did  they  would  or  might  be  injured,  the  plaintiflF,  to 
recover,  was  obliged  to  establish  the  proposition  that  de- 
fendant, when  so  leaving  these  cars  upon  this  particular 
side-track,  at  the  place  and  in  the  manner  in  which  they 
were  left,  was  guilty  of  negligence.  It  has  been  noticed,  un- 
doubtedly, that  the  brakes  upon  these  cars  were  firmly  set 
It  required  the  united  strength  of  two  boys,  one  fifteen  and 
the  other  eleven  years  of  age,  to  release  one  of  the  brakes,  so 
that  the  cars  were  set  in  motion;  and  until  this  was  accom- 
plished, they  were  no  more  dangerous  than  they  would  have 
been  upon  the  horizontal  surface  of  the  track.  The  negligent 
act  complained  of  by  appellant's  counsel,  and  upon  which  he 
is  forced  to  rely,  is  necessarily  reduced  to  defendant's  act  of 
pl;i«  ing  and  leaving  its  cars  on  that  part  of  its  side-track 
which  inclined  to  such  an  CKtent  that  when  tlie  wheels  were 
rolicved  of  the  l)rakr-,i;  ssurc,  they  de.'^cende.l  by  lore"  of 
gr:ivit;tti<)ii  Miitil  stoi)iie'i  i)y  the  stationary  car.  It  i^  th-Tc- 
fore  contended  by  appellant  that  it  was  the  duty  oi'  deftiid- 
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ant  —  the  duty  which  it  owed  to  plaintiflF's  intestate,  at  least 
—  to  place  and  stand  its  dangerous,  alluring,  and  attractive 
cars  below  the  incline,  at  a  point  where,  when  the  brakes 
were  unfastened,  propulsion  by  gravitation  would  have  been 
impossible.  He  insists  that  defendant  had  not  performed  its 
duty  towards  a  child  of  tender  years  when,  by  the  usual  and 
ordinary  means,  it  so  securely  locked  the  car-wheels  that  the 
joint  efforts  of  two  boys,  both  of  whom  had  readied  years  of 
judgment  and  discretion,  were  demanded,  in  order  to  release 
the  brakes  and  set  the  cars  in  motion. 

In  the  earliest  of  the  so-called  turn-table  cases  in  this 
state  {Keffe  v.  Milwaukee  etc.  R'y  Co.,  21  Minn.  207;  18  Am. 
Rep.  393),  it  was  aptly  said  that  a  railway  company  is  not 
required  to  make  its  land  a  safe  playground  for  children,  nor 
was  it  an  insurer  of  the  lives  or  limbs  of  young  children  who 
play  about  its  premises.  When,  however,  it  sets  before  such 
children  a  temptation  which  it  has  reason  to  believe  will  lead 
them  into  danger,  it  must  use  reasonable  care  to  protect  them 
from  the  danger  to  which  they  are  exposed.  In  subsequent 
cases  of  the  same  nature,  the  rule  last  mentioned  has  been 
sanctioned,  although  in  one  instance  limited  in  its  applica- 
tion: Twist  V.  Winona  etc.  R.  R.  Co.,  89  Minn.  164;  12  Am. 
St.  Rep.  626;  O'Malley  v.  St.  Paul  etc.  R'y  Co.,  43  Minn.  289. 
But  nothing  more  than  ordinary  or  reasonable  care  is  required 
of  persons  who  have  placed  upon  their  own  premises  such 
dangerous  machinery  as  turn-tables,  —  attractive,  alluring, 
and  open  to  children  of  tender  years,  strictly  non  sui  juris: 
Kolsti  V.  Minneapolis  etc.  R'y  Co.,  32  Minn.  133.  It  is  the 
doctrine  of  these  cases  which  is  invoked  by  the  appellant  in 
the  consideration  of  his  appeal,  and  by  which  he  asks  that 
defendant's  liability  for  this  unfortunate  occurrence  be  de- 
termined. Proceeding,  then,  upon  the  assumption  that  the 
rules  which  have  been  established  in  the  turn-table  cases  are 
applicable  in  actions  arising  out  of  accidents  of  a  somewhat 
different  character  as  was  that  now  before  us,  the  question  is 
simply  whether  the  defendant  railway  company  exercised 
reasonable  care,  as  to  children  of  tender  years,  when  leaving 
its  cars,  with  their  brakes  firmly  set,  upon  the  grade  of  the 
side-track,  a  few  feet  distant  from  a  level  surface  upon  which 
its  track  ran  for  several  hundred  feet.  To  answer  this  query 
ill  the  negative,  we  must  hold  that  it  was  the  duty  of  the 
company  to  provide  something  more  than  tlie  ordinary  mode 
of  locking  its  cars  when  placed  at  any  point  on  the  incline, 
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or  that  it  was  its  duty  to  exercise  police  supervision  over  its 
cars  when  on  this  particular  part  of  the  track,  adequate  to 
the  danger  to  be  apprehended,  —  that  is,  such  a  supervision 
as  would  keep  trespassing  adults  and  children  able  to  release 
a  brake  oflFfrora  the  same;  or  that,  as  to  some  uses  for  which 
a  side-track  is  specially  maintained,  not  only  four  hundred 
feet  of  this,  but  a  part  of  every  other  side-track  in  the  land 
similarly  built  and  situated,  must  be  surrendered  and  aban- 
doned, in  order  that  they  may  not  prove  dangerous,  alluring, 
and  attractive  to  children  who  have  not  yet  arrived  at  years 
of  judgment  and  discretion,  but  who  are  old  enough  to  seek 
out  railway  cars  as  proper  objects  with  which  to  amuse  them- 
selves. But  if  either  of  tliese  things  were  demanded  of  de- 
fendant, a  most  serious  burden  would  be  imposed,  —  a  very 
unreasonable  thing,  in  fact;  and  in  the  exercise  of  ordinary 
care,  nothing  unreasonable  is  required.  To  be  sure,  the  de- 
fendant could  have  placed  its  cars  upon  the  level  portion  of 
its  side-track,  although  from  the  testimony  it  is  obvious  that 
precisely  this  form  of  accident  might  have  resulted  had  it 
done  so.  Again,  it  might  have  stored  its  cars,  when  not  in 
use,  upon  a  side-track  in  the  country,  remote  from  habita- 
tions, and  thus  have  avoided  the  danger;  but  no  such  vigi- 
lance is  required.  We  are  of  the  opinion,  to  say  the  least, 
that  when  the  defendant  left  its  cars  with  the  brakes  fastened 
in  the  manner  indicated  by  the  undisputed  testimony,  its 
duty  was  performed  towards  plaintiff's  intestate. 
Order  affirmed.  

Railroad  Companies  —  Neglioesob  —  Children.  —  Railroad  companiea 
are  responsible  for  personal  injuries  to  small  children  in  towns  and  cities, 
in  consequence  of  their  own  acts  in  meddling  with  railroiid  turn-tables,  left 
open  to  public  access,  unfastened  and  unguarded,  on  the  company's  land, 
where  they  are  likely  to  cause  injury  to  children,  thoujjh  harmless  if  left 
alone:  Note  to  We.it>>rook  v.  Afobile  etc.  R.  R.  Co.,  U  Am.  St.  Rep.  695,  696; 
Ilvxieo  R'y  etc.  Co.  ▼.  Jiedrick,  1  Wash.  446;  22  Am.  St.  Rep.  169,  and  note. 
But  in  Frost  v.  Eastern  R.  R.  Co.,  64  N.  H.  220,  10  Am.  St.  Rep.  .396,  it  is  held 
that  a  landowner  is  not  liable  to  au  infant  trespasser  iujured  by  a  turn-table 
iusecurely  guarded,  and  wrongfully  set  in  motion  by  older  boys  who  are  play- 
ing thereon,  when  the  premises  on  which  the  turn-table  is  situated  are  about 
sixty  feet  from  any  public  highway,  and  on  land  which  is  iuoloead  by  a 
fence. 
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TrENTOB   V.    PoTHEN. 

[46  Minnesota,  29&] 

Ln  Pnmaira.  —  Thi  Effeot  or  thk  Notice  or  thb  Fknbenot  or  a  Suit, 

DXTLT  FiLBD  AND   RECORDED,    18    LIMITED   TO   THK    ACTION    IN   WhICH 

It  IS  Filbd;  and  if  that  action  ii  dismissed,  stich  notice  does  not  affect 
any  anbsaqvent  purchaser,  nor  charge  him  with  knowledge  of  anything 
stated  therein. 

pBiNcii'Ai.  AND  Agent  — Notice  to  Agent  when  Notice  to  Principal. 
—  To  charge  a  principal  with  the  kuowledge  possessed  by  his  agent,  the 
facts  of  which  the  agent  has  knowledge  mnst  be  within  the  scope  of  the 
agency,  so  that  it  is  his  duty  to  act  upon  them  or  commnnicat«  them  to 
hia  principal. 

Principal  amd  Agent — Knowledge  of  Attornet,  when  not  Notice 
TO  Client.  —  One  who  employs  an  attorney  for  the  special  purpose  of 
examining  an  abstract  of  title  to  property,  and  giving  an  opinion  thereon, 
is  not  chargeable  with  knowledge  of  the  attorney,  acquired  in  another 
transaction,  of  the  pendency  of  a  suit  which  may  affect  the  title  to  such 
property. 

Action  by  Trentor  against  one  Gregson,  for  an  accounting 
as  to  an  alleged  partnership  dealing,  growing  out  of  the  erec- 
tion of  a  double  dwelling  on  a  lot  owned  by  them,  so  that  the 
center  partition  was  upon  the  line  between  the  north  half 
of  the  lot  owned  by  Trentor  and  the  south  half  owned  by 
Gregson.  It  was  also  asked  that  the  amount  found  due 
plaintiff  be  declared  a  specific  lien  on  the  entire  lot.  Gregson 
afterwards  conveyed  the  south  half  of  the  lot  to  on©  Pothen, 
who  then  intervened  and  claimed  to  be  a  bona  fide  purchaser. 
The  plaintiflFhad  previously  brought  a  suit  of  the  same  nature, 
and  had  filed  a  notice  of  its  pendoncy,  which  had  never  been 
released  nor  discharged  of  record,  although  that  action  was 
dismissed  prior  to  the  commencement  of  this;  that  plaintiff 
was  in  possession  of  the  entire  lot  prior  to  and  since  the  bring- 
ing of  the  first  suit;  that  the  attorney  for  Gregson  in  the  first 
suit  had  examined  the  title  for  Pothen  at  the  time  of  his  pur- 
chase, and  that  the  latter  knew,  when  purchasing,  that  the 
house  was  occupied  by  plaintiff,  had  been  built  by  him  and 
Gregson  jointly,  and  was  claimed  by  plaintiff  to  be  jointly 
owned  by  them,  and  knew  of  the  unsettled  accounts  between 
them  in  relation  to  the  erection  of  the  building  as  a  partner- 
ship enterprise.  Judgment  was  rendered  in  accordance  with 
the  prayer  in  plaintiff's  complaint.     Gregson  appealed. 

Ferdinand  Barta,  for  the  appellant. 

Johns,  Michael,  and  Johns,  for  the  respondent. 
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MiTcnELL,  J.  The  brief  for  the  appellant  intervener  is 
Boniewhat  obscure  and  disconnected  in  its  statements,  but  we 
do  not  understand  counsel  to  deny  that  plaintiff  would  be  en- 
titled to  a  lien  on  thet^e  premises  as  against  the  defendant  or 
his  grantees  with  notice;  but  his  contention  is,  that  his  client 
is  protected  as  a  bona  fide  purchaser  for  value.  Consequently 
the  only  question  necessary  to  be  considered  is,  whether  the 
evidence  justified  the  court  in  finding  that  the  intervenor 
purchased  witii  notice  of  plaintiff's  rights.  Nothing  can  be 
claimed  from  the  notice  of  lis  pendens,  filed  in  4  former  suit, 
which  was  dismissed  before  plaintiff  purchased.  It  was  only 
constructive  notice  of  the  pendency  of  the  action  in  which  it 
was  filed.  The  court  found  that  plaintiff  was  in  possession 
of  the  premises  when  intervenor  purchased  them,  and  that 
this  should  have  put  him  upon  inquiry.  The  record  purports 
to  contain  all  the  evidence,  and  while  we  find  evidence  that 
plaintiff  was  in  possession  of  his  own  premises  (the  north 
half  of  the  lot),  we  are  unable  to  find  a  particle  that  he  was 
in  possession  of  defendant's  premises  (the  south  half  of  the 
lot).     Hence  the  finding  cannot  be  sustained  on  that  ground. 

The  only  other  ground  upon  which  it  is  sought  to  sustain  it 
is,  that  the  attorney  who  examined  the  title  to  the  property  for 
the  intervenor  before  he  purchased  was  also  the  attorney  for 
the  defendant  in  this  action,  and  that  this  agent's  knowledge 
of  the  pendency  of  the  action  was  in  law  the  knowledge  of 
intervenor. 

Whether  a  principal  is  only  to  be  affected  by  the  knowledge 
of  his  agent,  acquired  in  the  course  of  the  business  in  which 
the  agent  was  employed,  —  that  is,  what  the  agent  learns  in 
the  very  transaction  during  and  within  the  agency,  —  or 
whether  the  doctrine  of  imputed  notice  to  the  principal  may 
be  extended  and  applied  to  knowledge  acquired  by  the  agent 
in  a  previous  or  different  transaction,  is  a  question  that  has 
given  rise  to  much  discussion,  and  upon  which  there  is  a  con- 
flict of  authority:  See  Ewell's  Evans  on  Agency,  c.  7;  16  Ara. 
Law  Reg.,  N.  S.,  1;  Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.,  4th 
Am.  ed.,  133,  note.  In  accordance  with  a  clear  preponder- 
ance of  authority,  we  have  held  that  knowledge  of  an  agent 
acquired  previous  to  the  agency,  but  appearing  to  be  actually 
present  in  his  mind  during  tlie  agency,  and  while  acting  for 
his  principal  in  the  particular  transaction  or  matter,  will,  as 
respects  such  transaction  or  matter,  he  (leeinfil  notic  to  the 
principal:    Lchnnon  Sav.    Bank  v.   IloUmhcck,  29  Minn.  322. 
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But  while  this  rule  may  be  a  salutary  and  just  one  if  properly 
applied,  it  would  be  a  very  dangerous  one  if  applied  without 
proper  discrimination.  Hence  the  tendency  of  the  courts  ia 
rather  to  restrict  the  doctrine  of  imputed  notice,  or  at  least 
not  to  extend  it,  but  to  reduce  it  within  clear  and  definite 
principles. 

The  rule  which  imputes  to  the  principal  the  knowledge 
possessed  by  the  agent  applies  only  to  cases  where  the  knowl- 
edge is  possessed  by  an  agent  within  the  scope  of  whose  au- 
thority the  subject-matter  lies;  in  other  words,  the  knowledge 
or  notice  must  come  to  an  agent  who  has  authority  to  deal  in 
reference  to  those  matters  which  the  knowledge  or  notice 
affects.  The  facts  of  which  the  agent  had  notice  must  be 
within  the  scope  of  the  agency,  so  that  it  becomes  his  duty  to 
act  upon  them  or  communicate  them  to  his  principal.  As  it 
is  the  rule  that  whether  the  principal  is  bound  by  contracts 
entered  into  by  the  agent  depends  upon  the  nature  and  extent 
of  the  agency,  so  does  the  eflFect  upon  the  principal  of  notice 
to  the  agent  depend  upon  the  same  conditions.  Hence,  in 
order  to  determine  whether  the  knowledge  of  the  agent  should 
be  imputed  to  the  principal,  it  becomes  of  primary  importance 
to  ascertain  the  exact  scope  and  extent  of  the  agency.  In  this 
case  it  appears  from  the  evidence  that  the  agency  was  special, 
and  limited  to  examining  an  abstract  of  title,  and  from  that 
giving  the  intervenor  an  opinion  as  to  the  sufficiency  of  de- 
fendant's title.  In  other  words,  it  was  the  ordinary  case  of 
the  employment  of  an  attorney  to  examine  the  record  title, 
and  give  an  opinion  whether  or  not  it  is  good.  We  do  not 
suppose  it  was  ever  understood  that  it  was  within  the  scope 
of  the  agency  of  an  attorney,  under  such  circumstances,  to  go 
beyond  the  record  evidences  of  title  and  make  inquiry  of  peo- 
ple generally  for  information  as  to  facts  that  might  aflFect  the 
title.  If  a  party  who  employs  an  attorney  for  the  special  pur- 
pose of  examining  an  abstract  and  passing  upon  the  record 
title  is  to  be  charged  with  notice  of  all  knowledge  which  the 
attorney  may  have  previously  acquired  from  other  transac- 
tions for  other  parties,  it  vrould  be  very  dangerous  to  employ 
an  attorney  at  all  for  any  such  purpose;  and  the  one  whom 
it  would  be  the  most  dangerous  to  employ  would  be  the  attor- 
ney having  the  most  experience  and  the  most  extensive  prac- 
tice. We  are  of  opinion  that,  in  view  of  the  special  and  limited 
purpose  for  which  the  intervenor  employed  this  attorney,  his 
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knowledge  of  the  pendency  of  this  action  cannot  be  imputed 
to  his  principal. 

The  generally  recognized  rule  that  the  doctrine  of  imputed 
notice  will  not  extend  to  knowledge  of  a  confidential  and 
privileged  nature  acquired  through  previous  professional  en- 
gagements, and  vviiich  the  agent  was  not  at  liberty  to  com- 
niunicate  to  his  principal,  has  no  application  to  the  present 
c;i~e,  for  there  is  notliing  confidential  or  privileged  in  the 
mere  fact  of  the  pendency  of  an  action. 

It  would  be  improper  to  consider  questions  which  might 
have  been,  but  are  not,  raised  by  counsel;  but  in  view  of  an- 
other trial,  we  may  remark  that  there  is  nothing  in  the  case 
to  justify  a  finding  that  the  plaintiff  and  defendant  owned  and 
held  this  real  estate  as  partnership  property.  The  most  that 
can  be  claimed  from  the  evidence  is,  that  they  formerly  held 
and  owned  it  as  tenants  in  common,  and  as  such,  agreed  to 
unite  in  the  improvement  of  it  If  plaintiff  is  entitled  to  re- 
cover at  all,  it  must  be  upon  that  line. 

Judgment  reversed.  

NoTici  TO  Agent  as  Notios  to  Pbinoifal. — The  general  rale  ii  well 
settled  by  an  niibrokea  cnrrent  of  authority,  that  notice  to  or  knowledge  of 
au  ageut,  while  the  agency  exists,  and  while  he  ii  acting  within  the  scope  of 
his  authority,  ia  notice  to  hia  principal.  The  multiplication  of  citations  in 
support  of  this  general  rule  is  unnecessary:  Wood/oOc  v.  Blount,  3  Hayw. 
(Tenn.)  147;  9  Am.  Dec.  736;  Barnes  v.  McClinton,  3  Penr.  &  W.  67;  28  Am, 
Dec.  62;  Reynolds  v.  IngersoU,  11  Smedes  &  M.  249;  19  Am.  Dec.  67;  Rom  v. 
Hou.<ton,  '25  M iss.  691 ;  69  Am.  Dec.  231 ;  Weisaer  v.  Denison,  J  0  N.  Y.  68;  61  Am. 
Dec.  731;  Bachnari  v.  Wri:/ht,  27  Vt.  187;  65  Am.  Dec.  187;  Farmers' etc.  Bank 
V.  Payne,  25  Conn.  444;  68  Am.  Dec.  362;  Hunter  v.  Watson,  12  Cal.  377;  73 
Am.  Dec.  543;  Nashville  etc.  B.  R.  Co.  v.  Elliott,  1  Cold.  611;  78  Am.  Dec.  506; 
The  Distilled  Spirits,  11  Wall.  356;  Rogers  v.  Palmer,  102  U.  8.  263;  Sauls- 
bury  V.  Wind^-Ly,  60  Ga.  78;  Whitehmd  v.  Wells,  29  Ark.  99;  Humphreys  v. 
Nafimal  Benejit  Ass'n,  139  Pa.  St.  264;  Roach  v.  Karr,  18  Kan.  529;  LiUle 
Pitty''Uiy  etc.  Min.  Co.  v.  Little  Chief  etc.  Min.  Co.,  11  Col.  223;  7  Am.  St. 
Rep.  22ii;  Morrvion  v.  Ins.  Co.  etc.,  69  Tex.  353;  5  Am.  St.  Rep.  63.  This 
rule  is  based  on  the  duty  of  the  agent  to  communicate  to  the  principal  his 
knowledge  with  reiereuce  to  the  subject  of  the  negotiation,  and  the  pre- 
guniptiou  that  he  has  performed  that  duty:  Hummel  v.  Bank  q/'  Monroe,  76 
Iowa,  689;  The  Distilled  SpiriU,  11  Wall.  356.  The  knowledge  of  the  ageut 
is  chargeable  upon  his  principal  whenever  the  latter,  if  acting  for  himself, 
would  have  received  notice  of  matters  known  to  the  agent  within  the  -scope 
of  hia  authority:  Sony  v.  ^^^j^*-,  41  N.  J.  L.  396. 

This  general  rule  has  been  applied  alike  to  corporations  and  private  iiidivid- 
uaU  under  an  almost  infinite  variety  of  circumstances  and  in  nnmci  on-  cast-.s. 
Thn-<,  in  addition  to  the  examples  given  by  cases  cited  alu.vc,  it  may  l)e  said 
that  tiie  knowledge  of  the  receiving  agent  of  a  common  earner  a-s  to  the  char- 
Hoter  rti  the  goods  taken  for  trausportation  is  deemed  to  be  the  knowledge  ol 
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his  principal:  MerrillY.  Amerlmn  Expi-fss  Co.,  62  N.  H.  514.  Notice  to  on« 
employed  by  a  master  to  inspect  machinery,  that  such  machinery  is  defect- 
ive, is  notice  to  the  master:  Duizi  v.  Oeisel,  23  Mo.  App.  676.  So  where  a 
consignee  is  the  authorized  agent  of  the  consignor  to  receive  money  from  a 
carrier  as  damages  for  the  loss  of  goods  consigned,  tlie  consignor,  as  princi- 
pal, is  charged  with  notice  of  what  the  agent  has  done,  and  is  bound  by  a 
settlement  and  abandonment  of  further  claim  made  by  the  agent:  Seam. 
mon  V.  WelU,  Fargo  <k  Co.,  84  Cal.  311.  Where  an  agent  has  notice  at 
the  time  of  his  purhase  for  his  principal  of  the  equitaLile  rights  of  another, 
and  of  the  claim  of  the  latter  to  have  previously  purchased  the  property 
which  is  the  subject-matter  of  the  sale,  this  is  notice  to  the  principal:  Whit- 
ney  v.  Burr,  115  111.  289.  If  an  agent  is  clothed  with  ample  powers  to  buy 
and  sell  real  estate,  institute  and  defend  suits  in  the  name  of  the  principal, 
actual  notice  to  him  in  relation  to  the  subject-matter  of  the  agency  is  actual 
notice  to  the  principal:  Merrinmv.  Callioun,  15 Neb.  569;  Coyyswellv.  Oriffith, 
23  Neb,  334.  The  knowledge  of  an  agent  who  has  sufficient  authority  to 
institute  an  action  based  upon  it  charges  his  principal  with  notice  of  all 
the  facta  under  which  he  acts:  Campau  v.  Konan,  39  Mich.  362.  When  a 
party  sends  another  to  get  certain  articles  for  use,  and  he  gets  them,  the 
latter  is  the  agent  of  the  former,  and  if  the  party  from  wj;iom  he  gets  them 
informs  him  what  his  charges  will  be  per  day  for  their  use,  the  principal 
will  be  bound  to  pay  such  price  upon  retaining  the  articles:  Sterling  Bridge 
Co.  V.  BnJcer,  75  III.  139.  Notice  to  an  agent  of  the  condition  of  the  title 
to  land  which  he  buys  for  his  principal  is  notice  to  the  principal,  what- 
ever the  latter's  actual  knowledge  may  be  on  the  subject:  Taylor  v. 
Yoimg,  56  Mich.  285;  Cogg^iwdl  v.  Griffith,  23  Neb.  334,  The  knowledge 
of  an  agent  that  a  dog  in  his  care  as  such  agent  is  dangerous  is  eqr,i\-. 
alent  to  knowledge  by  his  principal:  Brice  v.  Bauer,  108  N.  Y.  428; 
2  Am.  St.  Rep.  454.  Where  an  agent  negotiating  a  sale  knows  that 
the  purchaser  intends  to  use  the  purchased  article  in  violation  of  law, 
such  knowledge  is  notice  to  the  principal:  Suit  v.  Woodhall,  113  ilass. 
391.  Notice  to  the  agent  while  he  is  transacting  the  business  of  the 
agency  is  constructive  notice  to  his  principal;  hence  a  wife  is  charged 
with  constructive  notice  of  the  facts  which  came  to  the  knowledge  of 
her  husband  while  acting  as  her  agent  and  trustee  in  the  purchase  of 
property:  Ooodbarv.  Daniel,  88  Ala.  683;  16  Am.  St.  Rep.  76;  and  notice  to 
a  trustee  is  always  notice  to  his  cestui  que  trust,  and  the  rule  applies  to  trus- 
tees under  a  mortgage  made  by  a  railway  company  to  secure  the  holders  of 
bonds  issued  under  it:  Crumlish  v.  Railroad  Co.,  32  W.  Va.  244. 

As  before  said,  the  cases  are  agreed  that  notice  to  or  knowledge  of  the 
agent,  while  acting  as  agent,  and  within  the  scope  of  his  authority,  is  notice 
to  the  principal,  and  has  the  same  effect  as  though  it  had  been  comnmuicated 
to  or  acquired  by  him  in  person,  and  whether  actually  communicated  to  him 
by  the  agent  or  not.  Two  different  lines  of  cases,  howe\  er,  support  two 
different  theories  as  to  the  foundation  upon  which  the  rule  is  based.  The 
line  of  cases  supporting  one  theory  finds  the  reason  of  the  rule  in  the  legal 
identity  of  the  principal  with  the  agent;  in  other  words,  in  the  fact  tluit  the 
agent  acting  within  the  scope  of  his  autliority  is,  as  to  the  matters  em- 
braced therein,  for  the  time  being,  the  principal  himself,  or  the  alter  ego  of 
the  principal.  Notice  to  the  agent,  umler  such  circumstances,  is  notice  to 
the  principal.  These  cases  limit  the  application  of  the  rule  to  such  notice 
or  knowledge  as  comes  to  the  agent  while  he  is  acting  as  agent,  and  they 
say,  in  effect,  tiiat  the  agent  stands  in  the  place  of  the  principal;   that  notice 
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to  the  former  li  notice  to  the  latter;  but  he  cannot  stand  in  the  pTace  of  the 
principal  until  the  relation  of  principal  and  agent  is  created;  and  as  to  all 
information  previously  acquired  by  the  agent,  the  principal  is  a  mere  stranger, 
and  not  bonud.  The  following  cases  support  this  theory:  Wheeler  v.  McQuire, 
86  Ala.  398;  ilcCormack  v.  Joseph,  83  Ala.  401 ;  Goodhar  v.  Daniel,  88  Ala. 
683;  16  Am.  St.  Rep.  76;  Pringle  v.  Dunn,  37  Wis.  449;  19  Am.  Rep.  772; 
Blumenthal  w.  Brainrrd,  38  Vt.  402;  91  Am.  Dec.  34'.);  Second  Nat.  Bank  v. 
Ourren,  86  Iowa,  555;  D(iy  v.  Wamsley,  33  lud.  145;  Farmers'  etc.  Bank  v. 
Payne,  25  Conn.  444;  68  Am.  Deo.  262;  Sooy  v.  State,  41  N.  J.  L.  394;  At- 
chiton  etc  R.  R.  Co.  v.  Benton,  42  ELan.  698;  Willia  v.  Vallette,  4  Met.  (Ky.) 
186;  Bieret  T.  Red  Bluff  Hotel  Co.,  31  Cal.  160;  Kaufman  v.  Robey,  60  Tex. 
808;  48  Am.  Rep.  266. 

In  Houseman  v.  Oirard  etc.  Ass'n,  81  Pa.  St.  256-262,  it  was  aaid:  "It  is 
equally  well  settled  that  the  principal  is  only  to  be  affected  by  knowledge 
acquired  in  the  course  of  the  business  in  which  the  agent  was  employed. 
The  limitation  of  the  rule  is  perfectly  well  settled  by  our  own  cases.  It  is 
a  mistake  to  suppose  that  it  depends  upon  the  reason  that  no  man  can  be 
inpposed  to  always  carry  in  his  mind  a  recollection  of  former  occurrences, 
and  that  if  it  be  proved  that  he  actually  had  it  in  bis  mind,  the  rule  is  dif- 
ferent. It  may  support  the  reasonableness  of  the  rule  to  consider  that  the 
memory  of  men  is  fallible  in  the  very  best,  and  varies  in  different  men. 
But  the  true  reason  of  the  limitation  is  a  technical  one:  that  it  is  only 
daring  the  agency  that  the  agent  represents  and  stands  in  the  shoes  of  his 
princi  pal.  Notice  to  him  is  then  notice  to  his  principal.  Notice  to  him  twenty- 
four  hours  before  the  relation  commenced  is  no  more  notice  than  twenty- 
four  hours  after  it  had  ceased  would  be.  Knowledge  can  be  no  better  than 
direct,  actual  notice.  It  was  incumbent  on  the  plaintiff  to  show  that  the 
knowledge  of  the  agent,  to  use  the  accurate  language  of  one  of  our  own  cases, 
•was  gained  in  the  transaction  in  which  he  was  employed.*" 

The  line  of  cases  which  support  the  other  theory,  and  which  we  think  are 
based  upon  the  best  reasoning,  as  well  as  the  weight  of  authority,  finds  the 
reason  of  the  rule  in  the  duty  of  the  agent  to  disclose  to  his  principal  all 
notice  and  knowledge  which  he  may  possess,  and  which  is  necessary  for  the 
protection  of  the  principal.  The  law  conclusively  presumes  the  agent  to 
have  performed  this  duty,  and  imputes  to  the  principal  whatever  notice  or 
knowledge  is  then  possessed  by  the  agent,  whether  he  has  in  fact  disclosed 
it  or  not,  and  whether  or  not  it  came  to  his  knowledge  during  the  existence 
of  the  agency,  or  so  shortly  before  its  creation  as  to  be  presumed  to  be 
present  in  his  mind  at  the  time  of  the  transaction  in  question,  so  long  as  he 
is  at  liberty  to  disclose  it  to  his  principal.  The  rule  deducible  from  the 
authorities  which  support  this  theory  may  be  stated  to  be,  that  the  law  itii- 
pntes  to  the  principal,  and  charges  him  with,  all  notice  or  knowledge  relat- 
ing to  the  subject-matter  of  the  agency  which  the  agent  acquires  or  obtains 
while  acting  as  such  within  the  scope  of  his  authority,  or  which  he  may 
have  previously  acquired,  and  which  he  then  had  in  mind,  or  which  he  had 
acquired  so  recently  as  to  raise  the  presumption  that  he  still  retained  it:  77j<! 
Distilled  Spirits,  11  Wall.  356-367;  Lebanon  Savings  Bankr.  Hollenhcck,  29 
Minn.  .'?22;  Wilson  w.  Minnesota  Ins.  Ass'n,  36  Minn.  112;  1  Am.  St.  Rep.  650; 
Hart  V.  Farmeri'  etc.  Bank,  33  Vt.  252;  PatUn  v.  Merchants'  etc.  Ins.  Co.,  40 
N.  H.  375;  Slattery  v.  Schimnnecke,  118  N.  Y,  543;  Richardmn  v.  PnlmT, 
24  Mo.  App.  4^0;  MaiU'ii  v.  Mutual  etc.  Ins.  Co.,  58  Vt.  113;  Yergerv.  Baiz, 
66  Iowa,  77;  r,iiltrv.  Afir;:>d,  14  II.  I.  293;  Flower  v.  Ebr„nd,  66  111.  43S; 
Fahnrid  .«:,;.-.  n-mJ:  v.  T/iix^  72  Me.  2:0;  39  Am.  Rep.  319;  Constant  v.  Uni- 
vertUy,  111  N.  Y.  C04;  7  Am.  St.  Rep.  769. 
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In  Lebanon  Savings  Bank  v.  Hollenbeck,  29  Minn.  322,  it  was  said:  "Knowl- 
edge of  an  agent  acquired  previously  to  the  agency,  but  appearing  to  bo 
actually  present  in  his  mind  during  the  agency,  and  while  acting  for  his 
principal  in  the  particular  transaction  or  matter,  will,  as  respects  such  trans- 
action or  mattur,  be  deemed  notice  to  his  principal,  and  will  bind  him  as» 
fully  as  if  originally  acquired  by  him."  And  in  Chouteau  v.  Allen,  70  Mo. 
290,  it  was  said  "that  the  rule  that  knowledge  of  the  agent  affects  the  prin- 
cipal is  applicable  not  only  to  knowledge  acquired  during  the  continuance 
of  the  agency,  but  to  su«h  as  was  acquired  so  shortly  before  it  began  as 
necessarily  to  give  rise  to  the  inference  that  it  remained  fixed  in  the  niiud  of 
the  agent  during  his  employment."  Again,  in  Sh"fer  v.  Phcenix  Iwi.  Co.,  53 
Wis.  361-368,  the  court  said:  "But  it  is  said  and  claimed  that,  in  order  to 
charge  the  defendant  with  a  knowledge  of  these  facts,  the  agent  must  have 
been  acting  for  it  at  the  time  he  learned  about  them;  in  other  words,  that 
unless  the  agent  acquired  them  in  bis  capacity  as  agent  of  the  defendant, 
and  while  engaged  in  the  transaction  of  his  business,  the  company  will  not 
be  bound  by  it.  We  see  no  reason  for  thus  restricting  the  rule.  If  the 
agent,  when  he  renewed  the  policy,  had  not  forgotten  the  information  which 
he  had  received  from  the  assured  on  these  subjects,  if  he  had  in  his  mind 
these  facts  concerning  the  risk,  and  knew  of  the  existence  of  the  judgments 
and  of  the  foreclosure  suit,  why  should  not  this  be  deemed  sufEcieut  ami 
equivalent  to  a  notice  to  the  defendant  of  the  same  things  ?  If  the  accent 
knew  the  facts  when  he  was  called  upon  to  act  for  his  principal  in  the 
matter,  that  is  all  we  consider  necessary.  There  is  no  hardship  in  imputing 
■uch  knowledge  of  the  agent  to  tiie  principal.  This  rule  excludes  all  rumors 
or  loose  information  coming  to  the  knowledge  of  the  agent,  which  he  is  not 
bound  to  charge  his  mind  with." 

There  are  certain  well-defined  exceptions  to  this  rule  which  are  still  en- 
tirely consistent  with  it.  Thus  the  notice  or  knowledge  of  the  agent  will 
not  be  imputed  to  the  principal  when  it  is  such  as  it  is  not  the  agent's  duty 
to  disclose  it.  The  test  as  to  whether  notice  to  the  agent  is  notice  to  the 
principal  is,  whether  or  not  the  information  was  of  a  character  which  it 
was  the  duty  of  the  agent  to  communicate.  If  so,  it  binds  the  principal, 
although  uncommunicated:    Wood  v.  Rayhtirn,  18  Or.  3. 

This  exception  to  the  rule  is  thus  laid  down  in  Fairfield  Savings  Bank  v. 
Cliaae,  72  Me.  226;  39  Am.  Rep.  319:  "  But  we  think,  all  things  considered, 
the  safer  and  better  rule  to  be,  that  the  knowledge  of  an  agent,  obtained  prior 
to  his  employment  as  agent,  will  be  an  implied  or  imputed  notice  to  the  prin- 
cipal under  certain  limitations  and  conditions,  which  are  these:  The  knowl- 
edge must  be  present  to  the  mind  of  the  agent  when  acting  for  the  principal,  — 
so  fully  in  his  mind  that  it  could  not  have  been  at  the  time  forgotten  by  him; 
the  knowledge  or  notice  must  be  of  a  matter  so  material  to  the  transaction 
as  to  make  it  the  agent's  duty  to  communicate  the  fact  to  his  principal;  and 
the  agent  must  himself  have  no  personal  interest  in  the  matter  which  would 
lead  him  to  conceal  his  knowledge  from  his  principal,  but  must  be  at  liberty 
to  comnumicate  it.  Additional  moditication  might  be  required  in  some  cases. 
These  elements  appearing,  it  seems  just  to  say  that  a  previous  notice  to  an 
agent  is  present  notice  to  the  principal.  The  presumption  that  an  agent 
will  do  what  it  is  his  ric;ht  and  duty  to  do,  having  no  personal  motive  or  in- 
terest to  do  the  contrary,  is  so  strong  that  the  law  does  not  allow  it  to  be  de- 
nied. There  may  be  instances  where  the  rule  operates  harshly,  but  under 
the  rule  reversed,  many  frauds  could  be  easily  perpetrated.  Of  course,  the 
knowledge  must  be  that  of  a  person  who  is  executing  some  agency,  and  not 
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act'ng  merely  in  some  ministerial  capacity,  as  servant  or  clerk."  So  in  77ie 
Distilled  Spirits,  11  Wall.  356-367,  it  was  said:  "When  it  is  not  the  agent's 
duty  to  comrnuiiicate  such  knowledge,  when  it  would  be  unlawful  for  him  to 
do  so,  —  as,  tor  example,  when  it  has  been  acquired  confidentially  as  attorney 
for  a  former  client  in  a  prior  transaction,  —  the  reason  of  the  rule  ceases,  and  in 
■uch  a  case  an  agent  would  not  be  expected  to  do  that  which  would  involve 
the  betrayal  of  professional  confidence,  and  his  principal  ought  not  to  be 
bound  by  his  agent's  secret  and  confidential  information."  This  exception 
is  very  generally  applied  tu  client  and  attorney,  the  rule  being  that  a  party  is 
not  chargeable  with  notice  of  facts  within  the  knowledge  of  his  attorney, 
when  the  latter  aoriuired  knowledge  thereof  while  acting  as  attorney  for 
another  party:  McCormick  v.  Wheeler,  36  111.  114;  85  Am.  Dec.  388;  Her- 
rinyton  v.  McCollum,  73  111.  476;  Hood  v.  Fahnestock,  8  Watts,  489;  34  Am. 
Dec.  489;  WiUis  v.  ValleUe,  4  Met.  (Ky.)  186;  Bierce  v.  Red  Bluff  Hotel  Go., 
31  Cal.  160;  Pepper  ▼.  Oeoige,  51  Ala.  190;  Allen  v.  McCalla,  25  Iowa,  464; 
96  Am.  Dec.  56;  Martin  v.  Jackson,  27  Pa.  St.  504;  67  Am.  Dec.  4S9;  Tern- 
piemen  v.  Hamilton,  37  La.  Ann.  754.  And  it  has  been  decided  that  knowl- 
edge acquired  by  an  attorney  while  acting  for  one  client  will  not  afifect 
another  client  for  whom  he  is  acting  at  the  same  time,  in  a  different  case: 
Ford  V.  French,  72  Mo.  250.  Of  course,  notice  to  an  attorney  is  notice  tu  his 
client,  when  the  notice  is  gained  in  the  course  of  the  transaction  in  which  the 
attorney  is  acting  for  his  client,  whether  such  notice  is  communicated  to  the 
client  or  not:  Allen  v.  McCalla,  25  Iowa,  464;  96  Am.  Dec.  56;  Dickerxon  v. 
Bowers,  42  N.  J.  Ekj.  295;  Presstman  v.  Ma.'ion,  68  Md.  78;  Allen  v.  Poole, 
64  Miss.  323;  Pepper  v,  Geonje,  51  Ala.  190;  Watson  v.  Sutro,  86  Cal.  500; 
Cnmi'bell  v.  Benjamin,  69  111.  244;  Williams  v.  Tatnnll,  29  111.  553.  The 
better  rule  would  seem  to  be,  that  notice  to  an  attornej',  however  acquired, 
is  notice  to  the  principal,  unless  acquired  under  such  circumstances  as  to 
make  it  confidential  and  privileged:  The  Distilled  Spirits,  11  Wall.  3.^6; 
Hunter  v.  Watson,  12  Cal.  363;  73  Am.  Dec.  543.  Thus  where  an  attorney 
has  notice  of  a  trust,  the  law  will  presume  that  the  notice  was  communi- 
cated to  the  client,  and  if  this  knowledge  conies  to  the  attorney  while  act- 
ing in  another  and  different  transaction,  the  client  will  be  charged  with 
notice:  AMI  v.  Howe,  43  Vt.  403. 

While  the  knowledge  of  an  agent  is  ordinarily  imputed  and  charged  to  his 
principal,  it  appears  to  be  well  established  at  the  present  day  that  there  is 
an  exception  to  the  imputation  of  notice  from  the  agent  to  the  principal  in 
cases  of  such  conduct  on  the  part  of  the  agent  as  to  raise  a  clear  presump- 
tion that  he  would  not  communicate  the  fact  in  controversy;  as  where  the 
agent,  acting  nominally  as  such,  is  in  reality  acting  in  his  own  or  another's 
interest,  and  adversely  to  that  of  his  principal;  or  where  the  communication 
of  such  a  fact  would  necessarily  prevent  the  consummation  of  a  fraudul»H»t 
scheme  which  the  agent  was  engaged  in  perpetrating:  Atlantic  etc.  Bnnky. 
Harris,  118  Mass.  147;  Lorinrj  v.  Brodie,  134  Mass.  453;  Innerarity  v.  Mer- 
chants etc.  Bank,  139  Mass.  332;  52  Am.  Rep.  710;  Dillaway  v,  Butler,  135 
Mass.  479;  Atlantic  Cotton  Mills  v.  Indian  Orcliard  MilU,  147  Mass.  268; 
Allen  V,  South  Boston  R.  R.  Co.,  150  Mass.  200,  206;  15  Am.  St.  Rep.  1S5. 
In  the  case  last  cited  it  is  said,  in  reference  to  the  general  rule  that  notice 
to  the  agent  is  constructive  notice  to  the  principal,  that  "there  is  an  excep- 
tion to  this  rule  when  the  agent  is  engaged  in  committing  an  independent 
fraudulent  act  on  his  own  account,  and  the  facts  to  be  imputed  relate  to  this 
fraudulent  act.  It  is  sometimes  said  that  it  cannot  be  presumed  that  the  ' 
agent  will  communicate  to  his  principal  acts  of  fraud  which  he  has  com- 
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mitted  on  his  own  account  in  transacting  the  business  of  hfs  principal,  and 
that  the  doctrine  of  imputed  knowledge  rests  upon  a  presumption  that  an 
agent  will  communicate  to  his  principal  whatever  he  knows  concerning  the 
business  he  is  engaged  in  transacting  as  agent.  It  may  be  doubted  whether 
the  rule  and  the  exception  rest  on  any  such  reasons.  It  has  been  suggested 
that  the  true  reason  for  the  exception  is,  that  an  independent  fraud  com- 
mitted by  an  agent  on  his  own  account  is  beyond  the  scope  of  his  employ- 
ment, and  therefore  knowledge  of  it,  as  matter  of  law,  cannot  be  imputed  to 
the  principal,  and  tlie  principal  cannot  be  held  responsible  for  it."  Notice 
to  the  agent  is  not  notice  to  the  principal  when  the  agent  acts  for  himself, 
in  hiy  own  interest,  and  adversely  to  that  of  his  principal:  Frenkel  v.  Hud- 
son, 82  Ala.  15S;  60  Am.  Rep.  736;  Wicbr-^ham  v.  Chicago  Zinc  Co.,  18  Kan. 
481;  23  Am.  Rep.  784;  Reld  v.  Bank  of  Mobile,  70  Ala.  199.  In  these  cases 
it  is  held  that  notice  to  the  agent,  in  the  transaction  of  his  principal's  busi- 
ness, is  notice  to  the  principal,  whether  a  corporation  or  an  individual;  but 
to  charge  such  principal  with  implied  notice  on  account  of  the  actual  notice 
of  the  agent,  it  must  not  be  acquired  while  the  agent  is  engaged  in  the  trans- 
action of  his  private  business  adverse  to  his  principal,  but  must  be  obtained 
while  employed  within  the  scope  of  his  duty  and  power  in  and  about  the 
business  of  his  principal.  Where  the  agent  is  in  collusion  with  a  third  per- 
son to  defraud  the  principal,  the  latter  will  not  be  responsible  for  the  knowl- 
edge of  the  agent  in  relation  to  such  fraud:  National  etc,  Ina.  Co.  v.  Minch, 
63  N.  Y.  144.  "The  rule  which  charges  the  principal  with  what  the  agent 
!  novvs  is  for  the  protection  of  innocent  third  persons,  and  not  for  those  who 
use  tiie  agent  to  furtlier  their  own  frauds  upon  the  principal."  The  follow- 
ing cases  support  this  exception  to  the  rule:  De  Kay  v.  Hachemack  Water 
Co.,  38  N.  J.  Eq.  158;  Barnes  v.  Trenton  Gas  Light  Co.,  27  N.  J.  Eq.  33. 
Notice  to  an  agent,  to  bind  the  principal,  must  be  within  the  scope  of  the 
agent's  employment,  and  notice  to  him  of  any  fact  outside  the  scope  of  his 
agency  will  not  affect  his  principal:  Roach  v.  Karr,  18  Kan.  529;  26  Am. 
Rep.  788;  Smith  v.  Board  oj  Water  Comruisuoners,  38  Conn.  208;  Congar  v. 
Chicago  etc.  R.  R.  Co.,  24  Wis.  157;  1  Am.  Rep.  104;  and  the  notice  or 
knowledge  which  is  to  bind  the  principal  must  be  of  some  matter  so  mate- 
rial to  the  transaction  as  to  make  it  tlie  duty  of  the  agent  to  communicate 
it  to  the  principal:  Fairjidd  Savings  Bank  v.  Chase,  72  Me.  2'26;  39  Am.  Rep. 
319.  The  notice  or  knowledge  must  also  come  from  an  authentic  and  reli- 
able si/urce,  and  be  of  such  nature  that  a  reasonably  prudent  man  would  act 
upon  it;  for  neither  the  principal  nor  the  agent  is  bound  to  take  notice  of 
or  regard  mere  idle  and  baseless  rumors  or  reports:  Shafer  v.  PJuenix  Ins. 
Co.,  53  Wis.  361-308;  Kerns  v.  Swope,  2  Watts,  75;  MilUkenv.  Graham,  72 
Pa.  St.  484.  Where  an  agent  has  power  to  employ  a  subagent,  the  act  of 
tne  subagent,  or  notice  given  to  him  in  the  transaction  of  the  business,  has 
the  same  effect  as  if  done  or  received  by  the  principal;  but  if  the  agent  has 
no  authority  to  employ  a  subagent,  notice  to  the  latter  is  not  notice  to  the 
principal:  Hoover  v.  Wise,  91  U.  S.  308-310;  citing  Storrs  v.  City  of  Utica,  17 
N.  Y.  104;  Lincoln  v.  Battle,  6  Wend.  475;  to  the  same  effect,  Massachtisetta 
etc.  Ins.  Co.  v.  Eshehnan,  30  Ohio  St.  G47-C57.  Notice  to  one  who  has  been 
an  agent,  after  the  termination  of  the  agency  and  the  business  involved 
therein,  is  not  notice  to  the  former  principal:  Boardman  v.  Taylor,  66  Ga, 
638;  Houseman  v.  Girard  etc.  Ass'n,  81  Pa.  St.  25G-262.  The  rules  and  prin- 
ciples  above  stated  apply  with  particular  force  to  corporation  cases,  and  a 
thorough  discussion  tiiereof  will  be  found  in  the  note  appended  to  Bank  qf 
PUtsburg  V.   WhiUhead,  36  Am.  Dec.  1S8-200. 
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(46  MINNKSOTA,  360] 

UsVBT,  AoRKKHfEirr  FOR  — Extension —  EviDENCB  of  CoNTEMPORANEOua 
Oral  Aorebment. —  Where  the  defense  of  usury  is  set  up  to  a  loan  on 
notes  and  extensions  thereof,  and  a  written  agreement  signed  by  the  bor- 
rower, authorizing  the  general  agent  of  the  lender  to  negotiate  the  loan, 
and  referring  to  extensions,  is  proved,  evidence  of  an  oral  contemporane- 
ous agreement  made  by  the  agent  at  the  time  of  the  loan,  in  respect  to  ex- 
tensions of  the  notes  upon  payment  of  a  commission,  ami  evidently  made 
as  a  means  of  avoiding  the  statute  concerning  usury,  is  admissible. 

Usury  —  Loan  by  Agent  —  Evidence  of  Method  of  Tkansactino 
BusiNicss. —  When  the  defense  of  usury  is  set  up  in  an  action  on  a  loan 
and  extensions  made  by  the  lender  through  his  general  agent,  evidence 
of  the  manner  in  which  the  agent  transacted  the  business  of  his  agency 
in  loaning  money,  that  he  ordinarily  used  certain  blanks,  made  loans 
for  one  month,  and  extensions  for  one  month,  and  charged  commissions 
of  a  percentage  on  the  loans  and  extensions,  nominally  for  his  services 
rendered  the  borrower,  but  in  fact  to  evade  the  statute  against  usury, 
is  ndmi'sible. 

Usury  —  Loans  by  Agent  —  Knowledge  and  Liabtlity  of  Principal. — 
Under  a  general  agency  to  conduct  the  business  of  money-lending,  tlie 
principal  is  presumed  to  know  the  agent's  general  mode  of  carrying  it 
on;  and  if  the  agent  conducts  it  usuriously,  the  principal  is  presumed  to 
know  it,  and  if  he  permits  it,  is  responsible  to  the  same  extent  as  if  he 
had  authorized  it  in  advance. 

Usury  —  Unreasonable  Sum  as  Compensation  as  Evidence  of  Usury. — 
Where  the  lender  of  money,  or  his  agent,  and  the  borrower  agree  upon 
a  sura  for  compensation  to  the  former  for  services,  for  which  he  may 
charge  the  latter,  it  will  not  make  the  loan  usurious,  if  agreed  upon  in 
good  faith,  even  though  it  is  unreasonable;  the  unreasonableness  of  the 
amount,  however,  in  respect  to  the  services,  is  evitlence  of  greater  or 
less  weight,  according  as  the  amount  is  more  or  less  unreasonable,  that 
it  was  taken  or  stipulated  for,  in  part  at  least,  as  compensation  for  the 
use  of  the  money,  and  a  mere  cover  to  hide  the  usuriousness  of  the 
transaction. 

Evidence  —  Testimony  of  Witness  at  Former  Trial. — Where  the 
deposition  of  a  witness  is  taken  and  produced  in  a  case,  his  testimony 
on  a  former  trial  cannot  be  proved  on  the  ground  of  his  absence  from 
the  state;  nor  will  the  failure  of  a  witness  to  recollect  the  particular 
facts,  short  of  mental  imbecility,  admit  proof  of  his  testimony  at  a 
former  trial. 

Selden  Bacon,  for  the  appellants. 
S.  Meyers,  for  the  respondent. 

GiLFiLLAN,  C.  J.  This  case  was  here  once  before  on  an 
appeal  from  an  order  denying  a  new  trial  after  a  verdict  for 
defendants,  and  is  reported  in  44  Minn.  218.  Reference  is 
made  to  the  opinion  therein  reported  for  a  general  statement 
of  the  case.     After  a  secoiid  trial,  ending  in  a  verdict  for  the 
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plaintiff,  this  appeal  is  brought  from  an  order  denying  de- 
fendants' motion  for  a  new  trial.  The  aBsignments  of  error 
are  very  numerous,  but  they  may  be  referred  to  comparatively 
few  propositions. 

The  loans  were  made  in  behalf  of  plaintiff,  a  non-resident 
of  the  state,  by  his  agent,  Henry  Stein,  doing  business  in 
Minneapolis,  to  Vaughn  &  Co.,  the  assignors  in  insolvency  of 
one  of  the  defendants.  The  authority  of  Henry  Stein  to  act 
in  behalf  of  the  plaintiff  was  shown  by  a  letter  of  attorney, 
from  which  it  appears  that  the  former  was  vested  with  full 
power,  without  any  restriction,  to  loan  and  collect  money  for 
plaintiff;  in  other  words,  to  carry  on  the  general  business  of  a 
money-lender.  Henry  Stein  was  a  general  agent,  in  the  sense 
that  all  his  acta,  within  the  general  scope  of  his  powers  in  that 
business,  are  presumed  to  be  the  acts  of  the  plaintiff.  The 
two  loans  in  question  were,  respectively,  for  five  hundred  dol- 
lars and  three  hundred  dollars,  each  for  one  month,  the  full 
interest  which  parties  may  stipulate  being  reserved  in  each 
note.  There  is  no  dispute  that  Vaughn  &  Co.,  at  the  times  of 
making  the  loans,  also  paid  the  agent  in  the  case  of  the  first 
loan  fifteen  dollars,  and  of  the  second  nine  dollars;  and  also 
paid  him  similar  sums  on  subsequent  renewals  or  extensions, 
for  thirty  days  at  a  time,  of  the  notes.  The  defendants  claim 
that  the  fifteen  dollars  and  nine  dollars  so  paid  the  agent, 
though  paid  nominally  as  compensation  to  him  for  services 
rendered  by  him  for  the  borrower,  such  as  he  had  a  law- 
ful right  to  charge  for,  were  in  truth  paid  as  part  of  the 
consideration  for  the  use  of  the  money,  and  that  the  ex- 
tensions were  made  pursuant  to  the  original  agreement  for 
the  loans,  and  as  a  means  of  evading  the  statute.  The  plain- 
tiff, on  the  other  hand,  claims  that  the  sums  so  paid  to  the 
agent  were  bona  fide  paid,  solely  as  compensation  for  ser- 
vices rendered  the  borrower,  and  that  at  the  times  of  making 
he  loans  there  was  no  understanding  that  there  should  be 
extensions.  These  opposing  claims  present  the  main  questions 
of  fact. 

On  the  trial  the  notes  were  introduced  in  evidence,  and  on 
each  was  indorsed  with  a  rubber  stamp  the  extensions  of 
it.  It  does  not  appear  that  the  agent  did  anything  else  in  the 
matter  of  the  extensions  than  to  impress  these  indorsements 
on  the  notes,  which  could  hardly  be  deemed  a  service  rendered 
tlie  borrower,  any  more  than  an  agreement  for  the  extensions 
(agreement  for  forbearance)  could  be  regarded  a  service  for 
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wliich  a  charge  could  be  made.  The  defendants  introduced 
an  instrument,  signed  by  the  borrower,  dated  the  same  day 
as  the  first  note,  and  in  these  terms:  "Agent's  authority  to 
Henry  Stein,  money-broker,  324  Nicollet  Avenue.  I,  H.  C. 
Vaughn,  hereby  authorize  and  employ  Henry  Stein  to  negoti- 
ate a  loan  for  me  on  chattel-mortgage  security  for  the  sum  of 
five  l)un<lred  dollars,  for  the  period  of  one  month  from  date 
hereof,  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum,  and  agree  to  pay  him  as  compensation  therefor  fifteen 

dtillars;  and  also  agree  to  pay  him dollars  for  securing 

an  extension  for  said  loan  for  each  and  every  month  after 
maturity."  On  the  examination  of  Vaughn,  a  witness  for 
defendants,  they  asked  him  if  there  was  an  oral  agreement, 
in  addition  to  said  instrument,  for  an  extension  or  extensions 
of  the  notes  upon  payment  of  a  commission,  at  the  time  of  the 
original  loan.  As  there  is  no  device  or  shift  on  the  part  of 
the  lender  to  evade  the  statute  under  or  behind  which  the  law 
will  not  look,  in  order  to  ascertain  the  real  nature  of  the  trans- 
action; as  no  act  however  formal,  no  instrument  however 
solemnly  executed,  will  stand  in  the  way  of  the  court  getting 
at  the  truth,  in  order  to  determine  whether  there  has  been  an 
attemi)t  to  evade  the  law, — it  was  competent  to  prove  the  oral 
agreement  indicated  by  the  question.  But  the  question  was, 
as  to  its  form,  objectionable,  as,  instead  of  asking  for  the  con- 
versation, it  called  for  the  conclusion  of  the  Avitness,  and  was 
also  leading;  and  being  objected  to  on  those  grounds,  it  was 
properly  excluded. 

Tlie  defendants  asked  the  witness,  and  also  the  witness 
Henry  Stein,  on  cross-examination,  questions  the  answers  to 
which  might  tend  to  show  the  manner  in  which  Henry  Stein 
transacted  the  business  of  his  agency;  that  he  ordinarily  used 
blanks  like  the  above  instrument;  that  he  ordinarily  made 
loans  for  only  one  month,  and  extensions  for  only  one  month, 
and  charged  commissions  of  a  percentage  on  the  amount 
loaned  upon  each  loan  and  each  extension,  nominally  for  his 
services  rendereil  the  borrower.  This  evidence  was  excluded. 
It  would  not  have  been  competent  to  prove  particular  inde- 
pendent tiansactions  with  either  Vaughn  or  any  one  else,  for 
that  migl.t  raise  an  indefinite  number  of  issues,  the  character 
of  each  to  be  contested,  the  consequence  of  which  would  be  to 
confuse  the  jury,  and  divert  their  minds  from  the  issues  be- 
fore them  for  di'terini nation.  But  the  general  manner  of  do- 
ing business  by  the  agent  miglit  be  proved.     The  authority 
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being  general  to  conduct  the  business,  without  any  restric- 
tions upon  the  agent  in  the  manner  of  conducting  it,  the 
principal  would  be  presumed  to  know  the  agent's  general 
mode  of  carrying  it  on.  If  the  agent  conducted  it  UBuriously, 
the  principal  would  be  presumed  to  know  it;  and  if  he  per- 
mitted it,  he  would  be  responsible  to  the  same  extent  as  if 
he  authorized  it  in  advance.  If  the  general  manner  of  doing 
it  was  by  the  use  of  particular  blanks,  by  making  loans  and 
extensions  for  only  one  month  at  a  time,  charging  upon 
each  loan  and  extension,  in  addition  to  the  full  legal  rate  of 
interest,  a  percentage  on  the  loan,  he  would  be  presumed  to 
know  it.  Certainly,  if  the  business  was  conducted  in  that 
manner  with  his  knowledge,  it  would  have  the  same  force  as 
evidence  upon  a  particular  transaction  in  issue  that  his  per- 
sonal conduct  of  the  business  in  that  manner  would  have.  In 
Adamson  v.  Wiggins,  45  Minn.  448,  a  case  where  usury  was 
charged,  it  was  held  that  it  was  proper  to  show  the  manner 
in  which  the  business  was  conducted  by  the  agent  under  his 
general  authority  to  invest  and  reinvest  the  plaintiff's  money. 
It  is  true,  as  held  in  Acheson  v.  Chase,  28  Minn.  211,  where 
an  agent  to  loan  moneys  exacts  from  the  borrower,  for  his 
own  benefit,  a  sum  in  addition  to  the  lawful  interest,  and  the 
same  is  not  authorized,  sanctioned,  nor  ratified  by  the  princi- 
pal, it  is  not  usury,  so  far  as  the  principal  is  concerned;  and 
it  is  equally  true  that  if  such  exaction  be  authorized  or  sanc- 
tioned by  the  principal,  it  will  be  usury  if  it  would  be  did  he 
make  such  exaction  personally:  Avery  v.  Creigh,  35  Minn. 
456.  In  that  case,  by  agreement  between  the  principal  and 
agent  to  make  loans,  the  latter  was  to  receive  no  compensa- 
tion from  his  principal,  but  was  "  to  make  what  he  could  out 
of  it."  Of  course,  upon  the  question  of  usury,  the  written  au- 
thority to  the  agent  does  not  conclude  the  inquiry  whether 
the  principal  authorized  or  sanctioned  unlawful  exactions. 
Whether  the  letter  of  attorney  in  this  case  authorized  it  or 
not,  if  the  principal  knowingly  permitted  the  business  to  be 
carried  on  in  the  mauner  indicated  by  the  questions  ex- 
cluded, such  conduct  of  the  business  was  as  much  the  act  of 
the  principal  as  if  he  had  so  transacted  it  personally.  As- 
suming that  the  evidence,  had  it  been  admitted,  would  have 
shown  authority  in  the  agent  to  make  the  loans  in  question 
in  the  manner  in  which  they  were  made,  was  that  manner 
any  evidence  of  usury?  We  think  it  was.  When  what  is 
taken,  nominally  as  compensation  for  the  agent's  services,  is 
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arrived  at  by  a  percentage  upon  the  amount  loaned,  instead 
of  by  agreement  or  estimate  as  to  the  actual  value  of  the  ser- 
vices, we  think  that  from  that  fact  the  jury  may  conclude 
that  the  loan  is  the  consideration  for  the  amount  thus  taken, 
and  that  the  agreement  that  it  shall  be  in  compensation  for 
services  is  only  a  cover.  If  the  loan  be  in  fact  the  considera- 
ation  for  the  amount  taken;  if  that  amount  be  in  part  the 
consideration  for  the  forbearance,  and  it  be  authorized  or 
sanctioned  by  the  principal;  if  the  whole  amount  taken  and 
reserved  exceed  the  lawful  rate,  —  it  is  usury,  whether  it  is 
taken  for  the  benefit  of  tlie  principal  or  of  the  agent.  If  an 
unlawful  rate  is  taken  for  forbearance,  it  does  not  matter 
to  whom  the  excess  goes:  Avery  v.  Creigh^  35  Minn.  456.  It 
was  error  to  exclude  the  evidence  thus  oflfered. 

Another  matter  involved  in  one  of  the  points  made  by 
the  appellants  needs  consideration.  It  is  the  proposition  that 
wliere  an  amount  agreed  on  as  compensation  for  the  agent's 
services  for  examining  securities,  drawing  the  papers,  and  the 
like,  is  unreasonable  or  exorbitant,  that  of  itself  will  make 
the  transaction  usurious.  There  is  language  used  in  Acheson 
V.  Chase,  28  Minn.  211,  and  Avery  v.  Creigh,  35  Minn.  456, 
that  might  lead  to  the  conclusion  that  such  is  the  view  of 
this  court.  But  as  usury  consists  in  taking  or  contracting 
for  a  greater  rate  than  the  law  permits  for  forbearance  of 
money,  it  must  be  apparent  that  if  the  taking  or  contracting 
be  for  something  else  than  forbearance,  —  than  for  the  use  of 
the  money, —  it  is  not  usury.  To  hold  that  if  the  lender  and 
borrower  agree  upon  a  sum  for  compensation  to  the  former 
for  services  for  which  he  may  charge  the  latter,  it  will  make 
the  loan  usurious,  if  a  jury  shall  determine  that  the  amount 
thus  agreed  on  is  unreasonable,  would  go  far  to  disable  the 
parties  from  making  any  contract  on  the  subject.  They  are 
jit  as  full  liberty  to  make  a  contract  on  that  subject  as  any 
other,  provided  they  do  so  bona  fide,  and  without  intent  to 
evade  the  law.  But  as  that  sort  of  agreement  is  often  re- 
Eorted  to  to  cover  a  usurious  charge,  and  as  the  court  will  in 
puch  a  case  look  beyond  the  apparent  agreement  of  the  par- 
ties to  get  at  the  actual  intention,  and  as  in  such  cases  the 
amount  so  taken  can  be  referable  only  to  the  use  of  tiie 
i;iu;i ly  or  to  coiuixMisation  for  services,  unreasonableness  of 
i.n'  amount  in  respect  to  tlie  services  is  evidence  of  greater  or 
lo'i?  weiglit,  according  as  the  amount  is  more  or  less  unrea- 
sonable, that  such  amount  was  taken  or  stipulated  for  as  —  in 


June,  1891.]  Stein  v.  Swensen.  239 

part  at  least  —  compensation  for  the  use  of  the  money.  And 
as  was  the  case  in  Avery  v.  Creigh,  35  Minn.  456,  the  amount 
taken  may  be  so  exorbitant  in  respect  to  services  for  which 
the  lender  may  charge  the  borrower  as  to  force  the  conclusion 
that  it  was  taken  for  the  use  of  the  money.  Unreasonable- 
ness is  not  of  itself  usury,  but  is  only  evidence  of  it. 

There  are  some  minor  questions  which  we  can  see  may 
arise  upon  another  trial,  and  will  therefore  dispose  of.  The 
defendants,  having  taken  by  deposition  the  testimony  of 
Henry  Vaughn,  and  the  deposition  being  in  court,  are  not  in 
position  to  prove  what  he  swore  to  on  a  former  trial,  on  the 
ground  of  his  being  out  of  the  state,  even  though  that  be  a 
ground  for  it  in  any  case.  We  do  not  think  his  failure  to 
recollect  the  particular  facts  justifies  proving  his  former  testi- 
mony. When  failure  of  memory  amounts  to  mental  imbecil- 
ity, the  witness  is  as  one  dead  or  insane,  and  as  his  testimony 
cannot  then  be  taken,  his  testimony  upon  a  former  trial  of  the 
same  issues,  between  the  same  parties,  may  be  resorted  to. 
To  admit  it  in  any  less  case  would  continually  present  the 
question,  What  degree  of  forgetful ness  shall  be  required? 

Where  the  question  is,  What  was  the  agreement  between 
two  parties?  neither  can  ordinarily  testify  what  he  understood 
it  to  be,  but  he  must  testify  what  was  said  and  done^  Henry 
Sic  :n  was  shown  coujpetent  to  testify  to  the  value  of  his  ser- 
vicjs. 

Order  reversed.  

Usury  —  Bonus  Paid  to  Agbnt. — As  to  when  bonva  paid  to  agents 
negotiating  loans  will  be  deemed  usurious,  see  note  to  Davis  v.  Oarr,  55  Am. 
Dec.  395,  396;  Condit  v.  Baldwin,  21  N.  Y.  219;  78  Am.  Dec.  137,  aud  note; 
BalUnger  v  Bourland,  87  111.  513;  29  Am.  Rep.  69,  and  extended  note  70-75; 
Vaklherg  v.  Keaton,  51  Ark.  534;  14  Am.  St.  Rep.  73.  Whether  a  charge  of 
commissions  for  negotiating  a  loan,  in  addition  to  the  full  legal  rate  of  in- 
terest, will  be  considered  usury  depends  upon  the  fact  whether  the  person 
exacting  them  was  or  was  not  the  agent  of  the  lender:  Telford  v.  Oarrels, 
132  111.  550.  If  the  borrower  employs  the  agent  and  pays  him  a  commission, 
the  lender  cannot  be  charged  with  usury:  Hughes  v  Ch'isivold,  82  Ga.  299; 
Lane  v.  Washwgton  L.  Ins.  Co.,  46  N.  J.  Eq.  316.  Where  one  agreed  to  pay 
another  a  certain  "  brokerage  "  to  negotiate  a  loan  for  him,  and  also  to  pay 
an  attorney's  fee  for  making  an  abstract  of  title,  such  sums,  not  being  for 
loan  or  loi  bearance  of  money,  do  not  constitute  usury,  although  tne  amount 
exceeds  legal  interest:  Keagy  v.  Trout,  85  Va.  390.  In  Tepoel  v.  Saunders 
Co.  Nat.  Bank,  24  Neb.  815,  where  a  party  negotiated  a  loan  for  another 
of  !,000  for  five  years,  at  eight  per  cent,  and  took  notes,  as  a  bonus,  for 
$;^5U,  without  interest,  due  in  less  tlian  one  year,  it  was  held  that  the  in- 
terest of  five  years  would  not  be  added  to  the  notes  taken  for  a  Loim.-i,  in 
order  to  taint  the  transaction  with  usury.  In  Lewis.v.   WillouglJiy,  43  Minn. 
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S07,  where  an  agent,  who  had  the  entire  control  of  his  principarg  bnsineM 
of  negotiating  loans,  exacted  for  hia  principal  a  bontm  in  exceaa  of  lawful  in- 
terest, it  was  decided  that  the  usurious  act  was  the  act  of  the  principal;  and 
to  the  same  effect  is  Adunuon  v.  Wigynia,  45  Minn.  448. 

EviuBNcs  —  CoNJEiiroRANEOua  Oral  Agrkements. — The  general  rule 
is,  that  conteinpuiaueous  oral  agreements  are  iuadmiaaible  tv  vary  or  contra- 
dict a  written  contract,  in  the  absence  of  *xaud  or  mistake:  Note  to  Appeal 
o/ Cornwall  etc.  R.  B.  Co.,  11  Am.  St.  Rep.  893,  891;  note  to  Sullivan  v. 
Lfar,  11  Am.  St.  Rep.  394.  But  parol  evidence  to  prove  usnry  is  always 
admissible:  Eilriujlon  v.  Harper,  3  J.  J.  Marsh.  353;  20  Am.  Dec.  145. 

Witnesses— Testimony  Given  at  a  Former  Trial.  —  As  to  the  con- 
ditions and  restrictions  surrounding  the  admissibility  of  the  testimony  of  a 
witness  given  at  a  former  trial,  see  note  to  Bergen  v.  People,  65  Am.  Deo.  611, 
678;  note  to  Magill  v.  Kaufman,  8  Am.  Deo.  717. 
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[-10  Minnesota,  467.] 
DiTORCK  —  Impotenot  means,  in  the  law  of  divoroe,  ioeanlila  inflftpaelty, 

admitting  neither  of  copulation  nor  procreation. 
DrvoRCB  —  Scfficient  Finding  of  Impotenct.  —  A  'finding  in  an  action 

for  divorce  that  one  of  the  parties  is    "  impotent  "  is  a  complete  and 

sufficient  finding  upon  the  issue  of  impotency,  and  implies  and  includes 

every  element  essential  as  a  ground  for  divorce. 

Action  for  divorce,  on  the  ground  of  the  impotency  of  the 
wife. 

Ferguson  and  Kneeland,  and  Edward  C.  OaU,  for  the  ap- 
pellant. 

E.  A.  Sumner,  for  the  respondent. 

Mitchell,  J.  The  statute  does  not  define  the  term  "  im- 
potency," but  in  the  law  of  divorce  it  means  want  of  potentia 
copidandi,  and  not  merely  incapacity  for  procreation.  It  is  an 
incapacity  that  admits  neither  copulation  nor  procreation. 
And  what  the  law  refers  to  is  capacity  for  copula  vera,  and 
not  partial  and  imperfect  or  unnatural  copulation.  The  in- 
capacity must  also  be  incurable:   1  Bishop  on  Marriage  and 

Divorce,  sees.  765  et  seq.;  D e  v.  A g,  1  Rob.  Ecc.  279. 

The  nature  of  the  case  forbids  a  discussion  of  the  evidence, 
but  in  our  opinion  it  fully  justified  a  finding  that  the  defend- 
ant was  "  impotent,"  in  the  legal  sense  of  the  term.  The 
court  finds  that  she  "was  at  the  time  of  her  marriage,  and 
every  since  has  been,  and  is  still,  impotent."  This  is  a  com- 
plete and  sufiicient  finding  upon   tlie  only  issue  in  the  case; 
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for  the  word  "  impotent "  implies  and  includes  every  element 
essential  as  a  ground  of  divorce.  The  learned  judge,  how- 
ever, instead  of  limiting  his  findings  to  this  one  ultimate 
issuable  fact,  has,  in  accordance  with  an  unfortunately  com- 
mon practice,  incorporated  into  them  a  statement  of  the  evi- 
dence and  his  conclusions  on  numerous  mere  evidentiary 
facts,  in  which,  after  describing  defendant's  natural  defects, 
the  efforts  by  surgical  operations  to  remedy  these  defects,  and 
the  failure  of  such  efforts,  he  adds:  "  We  are  unable  to  find 
that  the  defendant's  condition  could  be  materially  bettered 
by  further  surgical  operations.  She  appears  to  have  con- 
sulted noted  surgeons,  and  was  for  a  long  time  treated  by  Dr. 
Phillips,  and  after  continued  operations  we  find  her  in  the 
condition  above  stated  at  the  time  of  her  marriage."  It  is 
contended  that  this  amounts  to  an  express  special  finding 
that  he  was  unable  to  decide  whether  defendant's  impotency 
was  curable  or  not.  We  do  not  think  that  it  fairly  admits  of 
this  construction.  What  we  think  the  judge  meant  was,  that 
in  view  of  the  serious  character  of  defendant's  natural  de- 
formity, and  the  failure  of  previous  skilled  operations  to  rem- 
edy it,  he  was  of  opinion  that  any  future  operations  would  be 
equally  unsuccessful;  which  was  but  a  mild  way  of  saying 
that  the  defect  was  incurable. 
Order  affirmed,  

Mabbiaob  Ain>  DiYOBOB  —  Ihfotbmot  as  ▲  Orothtd  ion  DrroBOB.  — 
This  aabject  is  discussed  in  Anonymous,  89  Ala.  291;  18  Am.  St.  Rep.  116| 
Devanbagh  r.  Devanbagh,  5  Paige,  654;  28  Am.  Dec  443,  and  eztoodad  not*. 


WiSTAB    V.    FOSTBB. 

[46  Minnesota,  484.] 
Harriid  WouBV  —  Deeds  of,  mat   be  Legalized.  —  The  deed  of  a  mar- 
ried woman,  executed  in  good  faith,  without  the  concurrence  of  her  hus- 
band, may  be  legalised  by  statute;  and  the  inchoate  right  of  the  hnsband 
in  land  so  conveyed  may  be  taken  away  in  like  manner. 

Ck)JS3TITUTI0NAIi    LaW  —  STATUTE    LeQALIZINQ     DeEDS   OW  DITOBOBD    MaR- 

JBUD  Women.  —  A  statute,  retrospective  as  well  as  prospective  in  its 
operation,  legalizing  the  sole  deeds  of  married  women,  executed  in  good 
ftAth  after  judgment  of  divorce  in  certain  cases,  although  defective  ser- 
▼ice  of  process  may  have  reudered  the  judgment  invalid  in  fact  for  want 
of  jurisdiction,  is  valid  and  constitutional,  and  such  deed,  executed  in  a 
ease  provided  for  by  the  statute,  conveys  a  good  title. 
AM.  ST.  Eep.,  Vol.  XXIV.  — 16 
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Spencer  and  Washburny  for  the  appellant. 

Cash  and  Williams,  and  W,  W.  Billsun,  for  the  respondents. 

Vandeubukgh,  J.  This  action  is  brought  by  the  plaintiffs, 
claiming  to  be  the  owners  of  the  land  described  in  the  com- 
plaint, to  determine  the  adverse  claim  of  the  defendants.  The 
defendants'  answer  shows  that  they  were  married  in  1842, 
and  are  still  husband  and  wife,  and  that  on  the  twenty-fourth 
day  of  November,  1(S85,  the  defendant  Hannah  C.  Foster  was 
the  owner  in  fee  of  tlie  land,  and  on  that  day  she  executed  a 
deed  thereof  to  the  plaintiff,  Wistar,  but  that  the  defendant 
Thomas  Foster  did  not  join  therein,  and  has  not  executed  any 
instrument  conveying  or  releasing  such  lands.  These  facts 
are  found  by  the  court,  but  it  also  appears  that  a  judgment 
of  divorce,  regular  in  form,  was  granted  and  duly  entered  in 
favor  of  the  defendant  Hannah  against  the  defendant  Thomas, 
in  the  district  court  of  St.  Louis  County,  on  the  thirtieth  day 
ot"  May,  1877,  Mrs.  Foster,  the  plaintiff  in  the  action,  was  a 
resident  of  St.  Louis  County  at  that  time,  and  for  a  long  time 
previous  thereto;  but  her  husl)and,  Thomas  Foster,  was  a  non- 
resident, and  the  service  of  the  summons  was  attempted  to  be 
made  upon  him  by  publication,  but  in  consequence  of  irreg- 
ularities in  the  proceedings,  no  valid  legal  service  of  the  same 
was  made.  He,  however,  had  notice  of  the  proceedings,  and 
received  a  copy  of  the  complaint  in  season  to  appear  and  an- 
swer, if  he  so  desired.  On  the  contrary,  he  informally  noti- 
fied the  court  that  he  was  willing  that  the  divorce  should  be 
granted.  No  appenl  was  taken  from  the  judgment,  and  no 
attempt  made  to  set  it  aside,  but  the  same  is  void  for  want  of 
jurisdiction,  for  the  reason  stated.  Mrs.  Foster  afterwards 
sold  and  conveyed  the  land,  as  above  stated,  for  the  sum  of 
six  thousand  dollars,  the  consideration  of  the  deed  referred 
to,  which  sum  she  actually  received.  The  court  also  finds 
that  in  making  the  purchase  of  the  lands  of  the  defendant 
Hannah  C.  Foster  the  plaintiffs  acted  in  good  faith,  in  the 
belief  that  by  reason  of  the  divorce  proceedings  she  had  the 
legal  right  to  make  such  conveyance.  The  purchase  was  made 
by  Wistar  in  behalf  of  all  the  plaintiffs,  and  he  thereafter  con- 
veyed to  his  co-plaintiffs  undivided  interests  in  the  premises. 

Conceding  the  deed  to  have  been  invalid  on  account  of  the 
legal  incapacity  of  Mrs.  Foster  to  make  the  same  unless  her 
husband  should  join  therein,  the  case  turns  upon  the  question 
whether  it  was  legalized  and  established  by  the  Laws  of  1889, 
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<5.  103.  This  chapter  is  an  amendment  to  the  General  Stat- 
utes of  1878,  c.  69,  sec.  2,  in  relation  to  contracts  of  married 
women,  and  provides  "  that  any  deed,  mortgage,  or  other  con- 
veyance of  land  in  this  state,  heretofore  or  hereafter  made  in 
good  faith  for  a  valuable  consideration,  by  an  adult  woman, 
without  any  husband  having  joined  therein,  but  after  judg- 
ment of  any  district  court  of  this  state,  remaining  in  full  force, 
adjudging  the  nullity  of  her  marriage,  or  granting  her  a  di- 
vorce from  bonds  of  matrimony  or  from  bed  and  board,  shall 
be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  she 
bad  never  been  married,  any  defect  in  the  service  of  the  sum- 
mons or  complaint  in  the  action  for  such  relief  or  divorce  to 
\he  contrary  notwithstanding;  provided,  nevertheless,  such 
deed,  mortgage,  or  other  conveyance  was  made  after  expira- 
tion of  the  time  allowed  by  law  to  appeal  from  such  judgment; 
and  provided  further,  that  the  defendant  in  such  divorce  pro- 
ceedings actually  received  the  summons  and  complaint,  or 
had,  before  entry  of  such  judgment,  actual  knowledge  of  the 
pendency  of  such  action,  so  that  he  could  have  defended  the 
same,  which  shall  appear  by  the  records  in  the  case,  or  be 
made  to  appear  to  the  satisfaction  of  the  court." 

It  is  clear  that  the  legislature  might,  in  the  first  instance, 
have  clothed  married  women  with  the  power  to  convey  their 
separate  real  estate  without  any  conditions  or  restrictions,  as 
if  unmarried;  and  where  there  is  no  coTistitutional  provision 
prohibiting  retrospective  legislation,  it  is  a  well-settled  rule 
that  whatever  the  legislature  might  have  dispensed  with  in 
advance  it  may  dispense  with  retrospectively,  by  enacting 
that  its  omission  shall  not  prejudice:  Sinclair  v.  Learned,  51 
Mich.  335,  345,  and  cases.  And  in  regard  to  contracts  de- 
fectively executed,  the  hsallng  act  merely  gives  effect  to  the 
intention  of  the  parties,  and  enforces  an  equity,  by  simply 
taking  away  the  right  of  the  party  to  avoid  his  contract,  —  a 
naked  legal  right,  which  the  legislature  may  take  away: 
Cooley's  Constitutional  Limitations,  446.  "  The  benefit  which 
he  received  as  the  consideration  of  the  contract  which,  contrary 
to  law,  he  has  actually  made  is  just  ground  for  imposing 
upon  him  by  subsequent  legislation  the  obligation  or  liability 
he  intetuled  to  incur":  Ewell  v.  Dnggs,  108  U.  S.  143,  151.  It 
is  not  like  an  attempt  by  legislative  enactment  to  validate  a 
judgivKMit  void  for  want  of  jurisdiction;  for  the  legislature 
could  not  aufhotize  such  a  judgmont.  and  the  {)roce(lure  would 
be  without  due  piocess  of  law.     Nor  dqes  it  impair  the  obliga- 
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tion  of  the  contract;  for  a  contract  invalid,  or  for  the  enforce- 
ment of  which  the  law  affords  no  remedy,  cannot  be  said  to 
be  impaired  by  validating  it,  or  afTording  a  remedy  for  its  en- 
forcement: Gross  V.  United  States  Mortgage  Co.,  108  U.  S.  477, 
488.  The  deed  of  a  married  woman,  executed  without  the 
concurrence  of  her  husband,  may  therefore  be  legalized;  and 
the  inchoate  right  of  the  husband  in  lands  so  conveyed  by  her 
may  also  be  taken  away  by  act  of  the  legislature.  This  prop- 
osition we  understand  to  be  conceded  by  the  defendant,  and 
is  supported  by  the  decision  in  Morrison  v.  Rice,  35  Minn.  436. 
So  tliat  if  the  deed  in  question  here  falls  within  the  provis- 
ions of  the  statute  above  quoted,  it  is  to  all  intents  and  pur- 
poses as  valid  and  efifectual  as  if  the  grantor,  Mrs.  Foster,  had 
never  been  married,  and  hence  free  and  clear  of  any  contin- 
gent right,  claim,  or  interest  of  her  husband.  The  statute  we 
are  considering  was  undoubtedly  passed  to  legalize  transac- 
tions of  the  character  in  question  here,  and  to  protect  parties 
purchasing  the  separate  property  of  married  women  on  the 
faith  of  the  validity  of  a  judgment  of  divorce,  invalid  in  fact 
for  want  of  jurisdiction.  Where  a  court,  upon  inspection  of 
the  record  of  the  proceedings,  has  ordered  judgment,  which 
has  been  entered  in  due  form,  it  is  not  surprising  that  laymen 
should  honestly  and  in  good  faith  be  misled,  and  accept  as 
valid  what  parties  in  interest  have  not  questioned,  especially 
after  considerable  laj)se  of  time. 

The  facts  found  clearly  bring  the  case  within  the  provis- 
ions of  the  statute.  The  transaction  has  all  the  indicia  of 
good  faith,  and  the  purchase  is  found  to  have  been  entered 
into  in  good  faith,  and  was  for  a  valuable  consideration  paid. 
Parties  may  act  in  good  faith,  under  an  honest  mistake  of 
their  strict  legal  rights  to  property,  notwithstanding  the  rec- 
ords may  disclose  defects  which  impair  them.  The  doctrine 
of  constructive  notice  is  not  applicable  to  this  clasB  of  cases. 
The  statute  is  based  upon  the  assumption  that  there  may  be 
such  mistakes;  and  in  some  cases  they  form  the  basis  for 
equitable  relief:  Gerdine  v.  Menage,  41  Minn.  417,  and  cases. 
The  terms  "  good  faith,"  in  this  act,  are  evidently  used  in 
their  ordinary  and  popular  sense,  referring  to  the  actual 
knowledge  and  intentions  of  the  parties:  Woodward  v.  Blanch- 
ard,  16  111.  424,  430;  McConnel  v.  Street,  17  111.  253;  Winters 
V.  Haines,  84  111.  585;  Mitchell  v.  Campbell,  19  Or.  198;  Haw- 
kins V.  Brnvn.  80  Ky.  186;  Sanders  v.  MrAffre,  42  Ga.  250; 
Thornton  v.  Bledsoe,  4G  Ala.  78;  Morgan  v.  JJazlchtirst  Lodge, 
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53  Miss.  665,  683;  Union  Dime  Savings  Institution  v.  Duryeay 
67  N.  Y.  84,  87.  The  language  of  the  statute,  "after  judg- 
ment of  any  district  court  in  this  state,  remaining  in  full 
force,"  must  be  construed  in  connection  with  the  words  which 
follow,  "  any  defect  in  the  service  of  the  summons  or  com- 
plaint in  the  action  for  such  divorce  to  the  contrary  notwith- 
standing." That  is  to  say,  it  refers  to  judgments  that  have 
remained  undisturbed,  notwithstanding  such  defects,  till  after 
the  time  for  appeal  has  gone  by,  and  applies  not  merely  to 
judgments  which  are  irregular,  but  to  those  which  are  void. 
A  party  to  a  judgment  void  for  want  of  jurisdiction  may 
have  it  set  aside  on  motion,  or  reversed  on  appeal;  and  the 
statute  undoubtedly  has  special  reference  to  such  judgments, 
because  if  the  defects  do  not  affect  the  validity  of  the  judg- 
ment, and  the  same  is  suffered  to  stand,  deeds  subsequently 
executed  by  the  parties  would  not  require  aid  of  the  statute 
to  support  their  validity.  If  the  legislature  may  validate 
the  sole  deeds  of  married  women  generally,  as  between  the 
parties,  and  cut  off  the  inchoate  rights  of  their  husbands  in 
their  separate  property,  we  are  unable  to  see  why  such  en- 
actments may  not,  in  like  manner,  be  made  applicable  to  a 
particular  class,  where  the  facts  present  special  equitable 
grounds  for  such  interference.  We  think  the  statute  is  valid, 
and  is  applicable  to  this  case. 
Judgment  affirmed.  

Statutes  —  Husband  and  Wife  —  Power  op  Lsgislaturi  to  Valt- 
DATE  Void  Instruments.  —  The  legislature  has  power  to  validate  imper- 
fect instruments:  Lindley  v.  O'lteilly,  50  N.  J.  L.  636;  7  Am.  St.  Rep.  802. 
The  legislature  may  pass  laws  of  a  retrospective  nature  which  merely  take 
away  a  right  of  action,  or  only  divest  rights  vested  by  law  in  an  individual, 
if  it  does  not  divest  vested  rights  in  property,  nor  impair  the  obligation  of 
a  contract:  Drehman  v.  Stifel,  41  Mo.  184;  97  Am.  Deo.  268.  A  deed  for 
land  owned  by  a  married  woman,  executed  by  herself  and  husband,  the  cer- 
tificate of  acknowledgment  being  defective,  as  not  showing  a  separate  ex- 
amination of  the  wife,  was  rendered  valid  by  a  statute:  Shratoder  v.  Snyder, 
142  Pa.  St.  1. 
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Wardwbll  V.  Chicago,  Milwaukee,  and  St.  Paul 
Eailway  Company. 

[46  Minnesota,  S14.] 

Carriers  of  PAflsiNOKRS  — Expulsion  of  Passengbb  —  Non-patmbst  o» 
Fare.  —  Where  a  passenger  witliout  a  ticket,  after  opportanity  to  pro- 
cure one,  boards  a  passenger  train  to  ride  from  one  station  to  another, 
opou  being  iiiloiiiieU  of  the  train  fare  pays  it  to  the  conductor,  who,  be- 
fore the  train  arrives  at  tlie  first  station  from  the  starting-point,  informs 
the  passenger  t!i:it  he  has  made  an  error  in  the  amount  of  fare,  request- 
ing enough  additional  to  make  the  full  fare,  which  the  passenger  refuses 
to  pay,  he  may  be  expelled  from  the  train  at  the  first  station  from  the 
Btartiiig-poiat,  after  a  return  of  the  money  paid  by  him,  less  the  fare  be- 
tween the  stations;  but  the  return  of  the  money  is  a  condition  prece- 
dent to  the  right  of  expulsion;  and  if  the  passenger  is  expelled  before  it 
ia  returned,  his  cause  of  action  is  complete,  and  cannot  be  impaired  by 
the  subsequent,  though  immediate,  tender  of  the  amount  remaining  due 
to  him. 

Carriers  of  Passengers  —  Non-waiver  of  Train  Fabb.  —  Although  a 
train  conductor  may  have  authority  to  accept  for  the  fare  of  a  passenger 
without  a  ticket  less  than  full  fare,  and  thereby  waive  the  company's 
right  to  full  train  fare,  the  receipt  by  the  conductor,  through  mistake, 
for  the  full  fare,  of  less  than  that  fare  will  not  constitute  a  waiver. 
He  has  a  right,  upon  discovering  the  mistake,  to  require  the  passenger, 
within  a  reasonable  time,  on  informing  him  of  the  error,  to  pay  the  full 
train  fare;  and  upon  his  refusal,  may  retain  the  money  paid  until  the 
next  station  is  reached,  where  he  may  eject  the  passenger,  after  re- 
turning the  money  paid,  less  the  fare  between  the  starting-point  and  the 
point  of  expulsion. 

CJabriers  of  Passengers  —  Expulsion  of  Passenger  for  Non-payment 
of  Fare.  —  Where  one  without  a  ticket  voluntarily  enters  a  train  of 
cars,  and  expressly  requests  to  be  carried  to  a  particular  place,  but  re- 
fuses to  pay  the  rightful  fare  to  that  place,  so  that  the  company  has  the 
right  to  expel  him  before  reaching  his  destination,  a  request  must  be 
implied  to  be  carried  to  the  place  where  the  company  may  rightfully 
•xpel  him,  which  is  the  next  regular  station,  and  there  he  may  be  pat 
off  the  train. 

F.  W.  Root  and  W.  H.  Norris,  for  the  appellant 

Amo»  Coggstotil,  and  Sawyer  and  Sawyer,  for  the  respondent. 

GiLFiLLAN,  C.  J.  The  plaintiff,  without  procuring  a  ticket, 
though  he  had  full  opportunity  to  do  so,  boarded  a  passenger 
train  of  defendant  at  Faribault  to  go  to  Ovvatonna.  The 
ticket  fare  was  forty-six,  the  train  fare  fifty-six,  cents.  Soon 
after  the  train  started,  the  fare  collector  came  to  plaintiff  and 
asked  him  where  he  was  going,  and  on  being  told  to  Owa- 
tontia,  said  the  fare  was  fifty  cents,  which  plaintiff  then  paid 
him.  A  fi'w  iiiinntrs  nfter.  and  heforo  the  train  reached  Wal- 
cott,  the  lirst  station  troin  F;irihault,  the  collector  came  again 
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to  plaintiflf,  and  told  him  he  had  made  an  error  in  the  amount 
of  the  fare,  and  insisted  that  he  should  pay  the  other  six 
cents,  and  on  plaintiff  refusing,  told  him  unless  he  paid  it  he 
would  put  him  off  the  train.  Plaintiff  still  refused,  and  on 
the  arrival  of  the  train  at  Walcott,  plaintiff  persisting  in  his 
refusal,  the  collector  put  him  off,  and  after  he  was  off,  re- 
turned to  him  the  difference  between  the  fifty  cents  and  the 
fare  from  Faribault  to  Walcott. 

Assuming  (what,  in  view  of  the  defendant's  regulations 
posted  up  in  its  passenger  stations  and  passenger-cars,  can 
hardly  be  assumed)  that  the  collector  had  authority  to  ac- 
cept for  the  fare  any  less  than  the  fifty-six  cents,  and  waive 
the  company's  right  to  full  train  fare,  the  receipt  by  the  col- 
lector, through  mistake,  for  the  full  fare,  of  less  than  the  fare, 
did  not  amount  to  such  waiver.  The  collector  had  a  right, 
on  discovering  the  mistake,  to  require  the  plaintiff,  certainly 
within  a  reasonable  time,  on  informing  him  of  the  error,  to 
pay  the  remainder  of  the  train  fare,  just  as  any  one,  on 
discovering  a  mistake  in  payment,  may,  within  u  reason* 
able  time,  require  its  correction.  And  it  was  the  duty  of  the 
plaintiff,  on  being  informed  of  the  error,  to  pay  the  remainder 
of  the  full  train  fare,  as  demanded  by  the  collector.  Nor  was 
the  collector's  retention  of  the  money  paid  him  by  plaintiff 
(still  assuming  his  authority  to  waive  any  part  of  the  train 
fare)  until  the  arrival  of  the  train  at  Walcott,  and  while  the 
question  whether  the  plaintiff  would  pay  the  remaining  six 
cents  or  leave  the  train  was  an  open  one  (for,  notwithstand- 
ing his  previous  refusal,  the  plaintiff  might,  until  the  arrival 
at  Walcott,  where  the  train  was  to  stop  without  regard  to  his 
matter,  still  pay  and  secure  the  right  to  go  to  his  intended 
destination),  such  a  waiver,  and  especially  as  the  collector  in- 
sisted on  payment  of  full  train  fare,  and  informed  plaintiff 
that  he  must  pay  or  leave  the  train.  The  rule  laid  down  in 
Du  Laurans  v.  First  Division  etc.  R.  R.  Co.,  15  Minn.  29  (49) 
2  Am.  Rep,  102,  to  the  effect  that  when  a  passenger  tenders 
in  good  faith,  on  the  train,  the  ticket  fare  as  full  fare  to  his 
place  of  destination,  and  the  conductor  takes  and  retains  it, 
he  thereby  waives  the  right  to  require  the  passenger  to  still 
pay  the  difference  between  the  ticket  and  train  fare,  is  (as- 
suming the  conductor's  authority  to  waive  it)  undoubtedly 
correct  as  applied  to  a  case  where,  from  the  circumstances 
attending  the  tender,  receipt,  and  retention  of  the  money,  the 
passenger  is  justified  in  the  belief  that  it  was  accepted  in  full 
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for  his  fare  to  the  place  of  his  destination.  Thus  if  the  con- 
ductor should  receive  and  retain  it,  without  demanding  more, 
till  the  train  had  pascied  the  place  at  which  he  must  exercise 
or  abandon  the  right  to  eject  the  passenger  for  non-payment, 
the  latter  would  have  the  right  to  assume  that  the  amount 
paid  was  satisfactory.  But  it  cannot  correctly  be  applied  to 
a  case  like  this.  It  would  be  equivalent  to  the  proposition 
that  the  collector  waived  payment  while  insisting  upon  it, — 
a  proposition  contradicting  itself. 

To  determine  whether  he  would  pay  the  difference  de- 
manded, or  persist  in  his  refusal  and  leave  the  train,  the  plain- 
tiff had  until  the  train  stopped  at  a  place  where  he  might  be 
put  off.  So  long  as  he  had  that  election,  the  collector  might 
retain  the  amount  paid  him  to  abide  it.  As  soon  as  it 
was  made,  to  wit,  when  plaintiff  finally  refused  at  Walcott, 
the  right  of  the  collector  to  retain  the  entire  sum  paid  ceased, 
except  he  chose  to  retain  it  for  the  very  purpose  for  which 
it  was  paid  him;  that  is,  for  the  full  fare  to  Owatonna.  He 
could  not  retain  the  entire  sum,  and  also  eject  the  phiin- 
tiff.  As  precedent  to  the  right  to  expel  him  from  the  train, 
he  should  have  returned  to  plaintiff  what  he  was  entitled 
to  of  the  money,  and  until  he  did  that,  he  had  no  right 
to  put  him  off.  It  is  true,  he  returned  it  to  him  im- 
mediately after  tlie  expulsion.  But  the  wrong  had  then 
already  been  committed,  and  could  not  be  repaired  by 
doing  what  ought  to  have  been  done  before  the  expulsion. 
We  have  said  the  collector  ought  to  have  returned  to  him 
what  he  was  entitled  to  of  the  money  (not  the  whole  of  the 
money),  because  we  hold  that  where  a  passenger  refuses  to 
pay  the  fare  rightfully  demanded  of  him  to  his  place  of  in- 
tended destination,  and  the  carrier  puts  him  off  at  a  proper 
place  because  of  such  refusal,  the  carrier  has  a  right  lo  be 
paid  the  proper  fare  for  carrying  him  to  that  place,  and  to  re- 
tain it  out  of  any  money  the  passenger  may  have  paid  on 
account  of  fare.  This  is  contrary  to  what  was  decided  (the 
court  being  divided  upon  it)  in  the  Du  Laurans  case.  The  rea- 
sons given  for  the  decision  in  that  case  were,  that  the  passenger 
does  not  intend  to  make  a  contract  to  be  carried  to  the  place, 
short  of  his  intend(3(l  destination,  where  he  is  put  off,  and  that 
the  carrying  the  passenger  in  that  case  to  the  place  where  he 
was  put  off  was  no  benefit,  but  on  the  contrary  a  detriment, 
to  him.  When,  under  circumstances  that  imply  a  request, 
a  railroad  company  carries  a  passenger   from  one  point   to 
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another,  it  is  no  concern  of  the  company,  as  affecting  its  right 
to  compensation,  that  it  is  or  is  not  to  the  advantage  of  the 
passenger  to  be  carried  to  and  left  at  the  latter  place,  and  it  is 
therefore  immaterial.  The  sole  question  is,  Was  the  service 
rendered  at  the  request,  express  or  implied,  of  the  passenger? 
When  one  voluntarily  enters  a  train  of  cars,  and  expressly 
requests  to  be  carried  to  a  particular  place,  but  refuses  to  pay 
the  rightful  fare  to  that  place,  so  that  the  company  has  a 
right  to  put  him  off  before  reaching  that  place,  a  request 
must  be  implied  to  be  carried  to  the  place  where  the  com- 
pany may  rightfully  put  him  off.  His  intention  must  be 
taken  to  be  to  ride  to  the  destination  expressed  by  him,  if  the 
company  will  carry  him  to  that  place  without  his  paying 
the  fare,  and  if  it  will  not,  then  to  ride  to  such  place  where 
the  company  may  rightfully  put  him  and  does  put  him  off. 
That  in  such  case  he  may  be  carried  to  and  left  at  such  place 
is  what  he  must  be  presumed  to  expect  and  intend.  And  he 
can  have  no  right  to  expect  that  the  company  will  put  him 
off  till  the  train  reaches  its  first  regular  stopping  station.  The 
train  need  not  stop  for  the  mere  purpose  of  putting  him  off. 

The  facts  upon  which  we  hold  that  the  expulsion  of  the 
plaintiff  from  the  train  was  wrongful  were  established  at  the 
trial,  and  not  disputed,  so  that  he  was  entitled  to  a  verdict. 
The  instructions  of  the  court  assigned  as  error,  going  only  to 
the  right  to  a  verdict,  were  therefore,  if  erroneous,  harmless. 
We  see  no  error  in  the  instructions  touching  the  measure  of 
damages. 

Order  affirmed.  

Railroad  Companies  —  Carriers  —  Expulsion  o»  Passengers  fob 
Non-payment  of  Fare.  —  A  railroad  company  may  eject  a  passenger  for 
refusal  to  pay  fare:  Atchison  etc  R.  R.  Co.  v.  Oants,  38  Kan.  608;  5  Am.  St. 
Rep.  780,  and  note;  note  to  Commonwealth  v.  Power,  41  Am.  Dec.  473-478, 
discussing  the  rule  requiring  a  passenger  to  purchase  a  ticket  and  exhibit 
it  to  the  conductor,  and  the  right  of  the  conductor  to  eject  a  passenger  who 
does  not  show  a  ticket  nor  pay  fare.  A  railroad  company  has  no  right  as  a 
carrier  of  passengers  to  expel  a  passenger  for  non-payment  of  full  fare 
without  first  returning  the  fare  paid:  Bland  v.  SoiUhem  Pac.  R.  R.  Co.,  56 
Cal.  570;  36  Am.  Rep.  50;  note  to  Toledo  etc  R'y  Co.  v.  Wright,  34  Am.  Rep 
284,286. 


260  Warder  etc.  Co.  v.  Willyard.  [Minn. 

Wabdbb,  Bushnbll,  and   Glessnbb  Company  v. 
Willyard. 

[46  MiMMBSOTA,  531.] 

Pbactios  —  Uif AUTHORiZBD  Plbauino  AS  Admissioit  ov  Faot. — The  coa> 
tenta  of  an  nuauthorized  pleading  filed  in  a  justice's  court  may  be 
treated  on  appeal  as  in  the  nature  of  formal  admisaiona  made  by  the 
party  filing  it. 

Feaudulent  Altrration  of  Evidence  of  Debt  as  Extinguishment 
THKKEOF. — The  holder  of  written  security  or  evidence  of  debt,  who 
has  altered  or  changed  the  instrument  in  a  material  part  to  his  own 
advantage,  with  intent  to  defraud  his  debtor,  cannot  recover  thereon. 
Such  alteration  extinguishes  the  debt. 

Alteration  of  Evidence  of  Debt  —  Presumption  of  Fraud  —  Burden 
OF  Proof.  — Where  the  holder  of  written  security  or  evidence  of  debt 
altera  or  changes  the  instrument  in  a  material  part  to  his  own  advan- 
tage, and  then  bringa  suit  on  the  original  indebtedness,  the  alteration  is 
presumptively  fraudulent,  and  the  burden  of  proof  is  on  him  to  show 
that  it  was  innocently  made  and  does  not  act  as  an  extinguishment  of 
the  debt 

P.  E.  Brown,  for  the  appellant 

E.  H.  Canfield  and  A.  J.  Daley,  for  the  respondent. 

Collins,  J.  This  was  an  action  originally  brought  in  jus- 
tice's court,  to  recover  the  sum  of  forty  dollars,  alleged  to  have 
become  due  on  November  1,  1889,  as  an  installment  of  the 
agreed  price  of  a  harvesting-machine  sold  and  delivered  by 
plaintiffs  to  defendant.  The  latter,  by  his  answer,  admitted 
the  sale  and  delivery,  but  averred  that,  in  accordance  with 
the  terms  therewith,  he  executed  and  delivered  to  the  plain- 
tiffs his  three  negotiable  promissory  notes,  each  payable  to 
their  order,  aggregating  in  amount  the  stipulated  price  of  the 
machine;  one  of  the  same  being  for  forty  dollars,  maturing 
November  1,  1889,  and  having  been  given  for  the  identical 
installment  to  recover  which  the  action  had  been  instituted. 
He  further  alleged  that  after  the  making  and  delivery  of  said 
note,  the  plaintiffs,  without  the  knowledge  or  consent  of  de- 
fendant, willfully  and  fraudulently  altered  the  note  by  chan- 
ging the  amount  of  the  same  from  forty  dollars  to  forty-five 
dollars.  On  those  pleadings  the  parties  proceeded  to  trial, 
although  the  plaintiffs  made  and  filed  a  so-called  reply,  in 
which  the  execution,  delivery,  and  alteration  of  the  note  for 
forty  dollars  were  admitted.  It  was  further  averred  therein 
thiit  the  alteration  was  not  willful  or  fraud iil«.-nt,  and  that  it 
was    made   without    plaintiffs'    knowledge   or    coiifc-ent.     The 
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plaintiffs  had  a  judgment,  from  which  an  appeal  on  questions 
of  law  alone  was  taken  to  the  district  court,  all  of  the  pro- 
ceedings and  the  evidence  being  returned.  The  appeal  here 
is  from  a  judgment  in  plaintiff's  favor  in  the  last-named  tri- 
bunal. 

1.  The  paper  styled  a  "reply"  was  unauthorized  as  a  plead- 
ing in  the  case,  and,  as  such,  must  be  treated  as  a  nullity. 
The  statute  (Gen.  Stats.  1878,  c.  65,  sec.  28)  authorizes  a  re- 
ply in  justice's  court  only  when  a  counterclaim  is  set  up  in 
the  answer.  But  it  was  filed  by  the  plaintiffs  without  objec- 
tion from  the  defendant,  and  beyond  a  doubt  was  considered 
by  the  parties  and  the  justice  as  properly  in  the  case.  In  the 
district  court  it  was  not  regarded  as  a  reply,  but  its  contents 
were  treated  as  in  the  nature  of  formal  admissions  made  by 
the  plaintiffs  upon  the  trial,  and  this  view  of  the  effect  of  the 
paper  was  not  erroneous. 

2.  As  the  plaintiffs  could  not  maintain  an  action  upon  the 
materially  altered  promissory  note,  they  were  compelled  to 
resort  to  the  original  consideration  as  a  foundation  for  their 
claim;  and  the  question  then  arose,  and  is  now  presented,  of 
their  right  to  recover  on  the  indebtedness  for  which  the  note 
was  given.  From  an  examination  of  the  authorities,  it  ap- 
pears to  be  well  settled  that  a  recovery  is  not  permitted,  in 
any  form  of  action,  where  the  holder  of  a  written  security  or 
evidence  of  a  debt  has  altered  or  changed  the  instrument  in 
a  material  part,  to  his  own  advantage  and  with  intent  to  de- 
fraud his  debtor.  The  law  is  stated  to  be,  that  when  the 
holder  of  a  bill  or  note  fraudulently  alters  its  legal  effect,  he 
not  only  destroys  the  instrument  by  thus  destroying  its  legal 
identity,  but  he  also  extinguishes  the  debt  for  which  it  was 
executed  and  delivered:  Daniel  on  Negotiable  Instruments, 
sec.  1410a;  Randolph  on  Commercial  Paper,  sec.  1763;  Chal- 
mers's Digest  of  Bills  and  Notes,  art.  249;  Chitty  on  Bills  and 
Notes,  100  q;  and  cases  cited  in  each  of  these  volumes.  We 
£nd  but  one  well-considered  and  fairly  recent  case  to  the  con- 
trary: Matteson  v.  Ellsworth  (1873),  33  Wis.  488;  14  Am.  Rep. 
766.  It  is  said  that  the  policy  of  the  rule  which  forbids  a 
recovery  upon  an  instrument  which  has  been  fraudulently 
and  materially  altered  is  to  prevent  the  perpetration  of  fraud; 
and  it  is  very  obvious  that  if  the  guilty  party  may  thereafter 
recover  as  on  the  original  debt,  tlie  rule  itself  would  be 
aefeated.  If  a  party  can  be  allowed  to  take  the  chances  of 
success   by   fraudulently   altering    the   written   obligation    of 
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a  debtor,  without  risk  of  loss  in  case  of  discovery,  frauds  of 
tliis  description  would  be  greatly  encouraged.  The  law  has 
therefore  imposed  upon  a  party  who  fraudulently  tampers 
with  an  instrument  given  to  evidence  or  to  secure  an  in- 
debtedness, in  any  material  particular,  the  forfeiture  and  ab- 
solute loss  of  the  debt  itself,  upon  the  principle  that "  no  man 
should  be  permitted  to  take  the  chances  of  gain  by  the  com- 
mission of  a  fraud,  without  running  the  risk  of  loss  in  case 
of  detection."  Indeed,  it  has  been  held  that  when  the  altera- 
tion was  a  material  one,  not  only  was  the  instrument  avoided, 
but  the  original  consideration  forfeited,  without  inquiry  as  to 
the  intent:  Daniel  on  Negotiable  Instruments,  sec.  1411,  and 
cases  cited. 

3.  It  stood  admitted  by  plaintiffs,  by  means  of  the  paper 
filed  by  them  styled  the  "  reply,"  that  the  note  had  been  ma- 
terially changed  and  altered  after  its  execution  and  delivery. 
The  defendant  testified  fully  as  to  the  alteration,  so  that  the 
fact  was  conclusively  established  upon  the  trial,  and  the  court 
could  not  have  found  to  the  contrary.  Thie  brings  us  to  a 
consideration  as  to  where  the  burden  of  proof  was  on  the 
question  of  the  character  and  intent  of  the  alteration.  The 
plaintiffs  asserted,  in  connection  with  their  admissions,  that 
the  change  was  not  willful  or  fraudulent,  and  that  it  was  made 
without  their  knowledge  or  consent,  but  they  gave  no  testi- 
mony and  offered  no  explanation  upon  this  feature  of  the 
case.  We  are  very  clearly  of  the  opinion  that  if  the  altera- 
tion of  the  instrument  be  a  material  one,  it  is  presumed  to 
have  been  fraudulently  made,  and  it  is  incumbent  upon  the 
holder  to  explain  it.  The  act  is  apparently  fraudulent.  It  is 
\vro:.gful,  and  naturally  indicates  a  wrongful  intent,  which  re- 
quires an  explanation  to  excuse  it.  The  holder  of  a  note  or 
bill  which  has  been  altered  in  a  material  part  must  be  re- 
quired to  show  that  the  change  was  made  innocently,  or  for  a 
proper  purpose,  or  by  a  stranger,  or  it  would  follow  that  when 
the  most  glaring  forgeries  have  been  committed  by  alterations  , 
of  negotiable  instruments,  the  maker  or  the  party  sought  to 
be  charged  would  have  to  discover  the  fraudulent  motive  of 
the  forger,  and  establish  it  by  proof.  The  party  in  default, 
and  who  «'rdinarily  must  have  knowledge  of  all  the  circum- 
stances attending  the  alteration,  must  bear  the  burden  of  ex- 
plaining it,  and  of  extricating  himself:  Daniel  on  Negotiable 
Instruments,  sees.  1412.  1413,  and  Randolph  on  Commercial 
Paper,  sec.  1785,  with  cases  cited;  Milbery  v.  Storer,  75  Me.  69; 
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46  Am.  Rep.  361;  Croswell  v.  Lahree,  81  Me.  44;  10  Am.  St 
Rep.  238;  Robinson  v.  Reed,  46  Iowa,  219. 

After  the  instrument  in  question  passed  from  defendant'! 
hands  into  plaintififs'  actual  or  constructive  possession,  a  ma> 
terial  alteration  was  made  by  increasing  the  amount  thereof. 
Admitting  all  this,  and  at  the  same  time  asserting  that  the 
change  was  not  willful  or  fraudulent,  and  was  without  their 
knowledge  or  consent,  the  plaintiffs  made  no  effort  to  explain 
^he  circumstances,  or  to  show  the  facts,  of  which  they  must 
have  been  cognizant.  The  alteration  itself  was  prima  facie 
evidence  of  a  fraudulent  intent,  and  the  onus  then  rested 
upon  the  plaintififs  to  repel  and  overthrow  this  proof  of  such 
intent.  It  has  already  been  held  by  this  court  that  the  un- 
authorized and  material  alteration  of  a  mortgage  by  the 
mortgagee  or  with  his  privity,  after  execution,  unexplained,  is 
presumptively  fraudulent,  and  vitiates  the  instrument:  Rtts- 
sell  V.  Reed,  36  Minn.  376. 

Judgment  reversed.  _ 

Altxiutioh  ov  Iitstrumbnts  —  Ettkot  or.  —  The  fraudulent  and  mate- 
rial  alteration  of  a  chattel  mortgage  by  an  agent  of  the  mortgagee  avoids 
the  mortgage  and  prevents  foreclosure:  Hollingsworih  v.  Holbrooke  80  Iowa, 
151;  20  Am.  St.  Rep.  411.  The  alteration  of  an  instrument  in  a  material 
way  avoids  the  paper  aa  to  the  maker,  even  in  the  hands  of  bona  fide  purchaa> 
era:  Fordyce  v.  KosmimJd,  49  Ark.  40;  4  Am.  St.  Rep.  18,  and  extended  note; 
Montgomery  v.  CrossthxjoaU,  90  Ala.  553. 

AxTERATioH  OT  Instrdmknts  —  BuRDEN  OT  Proot. — The  burden  of  •x- 
plaining  material  alterations  is  upon  the  holder  of  an  instrument  so  altered: 
EataU  q/Naglt^  134  Fa.  St  31;  19  Am.  St.  Rep.  669,  and  note.  See  also 
note  to  Harris  Y.  Bank  qf  Jachonville,  1  Am.  St.  Rep.  211.  Every  altera- 
tion on  the  face  of  a  written  instrument  detracts  from  its  credit  and  makes 
it  snspicioQs,  and  this  suspicion  the  party  elaiming  under  it  is  boud  to  ra> 
sMve:  Slattr  ▼.  Moort,  86  Va.  26. 


CASES 

SUPREME    COURT 

MISSISSIPPI. 


KoBiNsoN  V.  Lewis. 

[68  MI88I88IPFI,  69.] 

HvBBAHS  or  Tbnavt  ih  Common  cannot  Pdbohasi  Ixtekict  or 

Ck>-TKNANT   AT  TaX  SaLB. 

Bill  to  confirm  a  tax  title  to  an  undivided  halMnterest 
in  certain  land,  acquired  by  the  appellee,  Lewis,  at  a  sale  for 
taxes.  At  the  time  of  the  sale  his  wife  owned  the  other  in- 
terest. She  and  her  brother  were  tenants  in  common  of  the 
land.  Prior  to  the  tax  sale,  Robinson,  the  appellant,  pur- 
chased the  brother's  interest  at  an  execution  sale.  The  court 
made  a  decree  confirming  the  tax  title,  and  Robinson  ap- 
pealed. 

E.  E.  Baldwin,  for  the  appellant. 

D.  S.  Eearing,  for  the  appellee. 

Copper,  J.  The  decree  of  the  court  below  must  be  re- 
versed because  of  the  incapacity  of  the  complainant  to  pur- 
chase at  a  sale  for  taxes  the  interest  of  the  co-tenant  of  his 
wife  in  the  land.  Oae  co-tenant  may  not  thus  defeat  the  title 
of  another  to  the  common  estate:  Harrison  v.  Harrison,  56 
Miss.  174;  Fox  v.  Coon,  64  Miss.  465.  The  spouse  of  the  co- 
tenant  is  equally  disqiialified:  Freeman  on  Cotenancy,  sec. 
160;  Lee  v.  Fox,  6  Dana,  172;  Burns  v.  Byrne,  45  Iowa,  285; 
Rofhwdl  V.  Dewees,  2  Black,  613;  Busch  v.  Huston,  75  111.  343. 
In  Cameron  y.  Lewis,  59  Miss.  134,  and  Carter  v.  Bustamente, 
59  Miss.  559,  this  court  repudiated  what  had  been  said  in 
Hardeman  v.  Cowen,  10  Snicdcs  <fe  M.  486,  and  Taylor  v.  Eck- 
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ford^  il  Smedes  &  M.  21,  to  the  effect  that  the  wife  was  in 
privity  of  estate  with  the  husband,  and  that  a  purchase  by 
her  of  a  paramount  title  inured  by  operation  of  law  to  the 
benefit  of  a  prior  grantee  of  the  husband.  But  it  was  dis- 
tinctly said  in  Cameron  v.  Lewis,  59  Miss.  134,  that  an  estop- 
pel in  pais,  operative  against  the  husband,  would  be  applied 
against  the  wife.  In  Carter  v.  Bustamente,  59  Miss.  559,  the 
land  had  been  struck  off  to  the  state,  and  after  the  title  had 
been  absolute  by  the  lapse  of  the  period  of  redemption,  a  pur- 
chase was  made  by  the  wife  of  the  former  owner.  In  an  ac- 
tion of  ejectment  (involving,  of  course,  only  the  legal  title), 
brought  against  the  wife  by  one  who  claimed  as  purchaser 
under  an  encumbrance  by  the  husband,  we  held  that  the  title 
conveyed  by  the  state  to  tlie  wife  did  not  inure  by  operation 
of  law  to  the  plaintiff  in  ejectment,  and  therefore  that  he  had 
no  legal  title  to  the  land,  and  because  he  did  not,  could  not 
recover  in  ejectment.  If  the  rule  which  prevents  one  spouse 
from  securing  a  title  where  the  other  is  disqualified  rested 
only  upon  a  supposed  privity  of  estate  between  them,  it  might 
well  be  argued  that  our  statutes  upon  the  subject  have  de- 
stroyed its  foundation.  But  the  rule  is  founded  upon  con- 
siderations of  public  policy,  and  conclusively  imputes  to  the 
one,  as  derived  from  the  other,  knowledge  of  those  facts  the 
existence  of  which  precludes  the  other  from  action.  The  op- 
portunities that  would  be  afforded  for  fraudulent  practices 
would  be  so  numerous,  and  the  difficulty  of  exposing  them  so 
great,  that  courts  apply  the  doctrine  of  estoppel  to  both,  and 
thus  close  the  door  that  offers  the  temptation. 
The  decree  is  reversed. 

Oo-TENANOT  —  RiOHT  0»  OnB  Co-TENANT  TO  Pl7BOHA8<  THB  IhtEREST  0» 

Ai<  OTHER  AT  Tax  Sale.  —  A  ttiz  title  bought  by  one  tenant  in  oommon 
of  land  cannot  be  set  ap  against  hia  co-tenant:  Barker  ▼.  Jonea,  62  N.  H. 
497;  13  Am.  St.  Rep.  586,  and  note;  FalUm  v.  Chidester,  46  Iowa,  588;  26 
Am,  Rep.  164;  Weare  v.  Van  Meter,  42  Iowa,  128;  20  Am.  Rep.  616.  A 
purchase  by  a  tenant  in  oommon  of  an  outstanding  tax  title  inures  to  the 
benefit  of  all  his  oo-tenants:  Lhyd  v.  Lynch,  28  Pa.  St.  419;  70  Am.  Deo. 
137,  and  note;  Clark  v.  Lindaey,  47  Ohio  St.  437;  Engliik  r.  Poweii,  119  Ind. 
S3;  Donnor  v.  Quariermas,  90  Ala.  164. 
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Ragsdalb  V.  Ragsdalb. 

(68  MissiHSiPPi,  92.) 

JjmROKPnoir  BT  Deviskb  of  Bounty  Intrndkd  for  Anotrvk  n  FRAtrn 
FBOif  VVuiou  Tkust  Akisks  WH8N.  —  Where  a  devisee  in  a  will  is  ao> 
tiT«  in  preventing  the  testator  from  making  an  intended  provision 
therein  for  another,  for  whom  provision  would  have  been  made  but 
for  his  intervention,  such  devisee  will  be  held  to  be  a  trustee  of  any 
devise  to  himself  to  the  extent  it  would  have  been  for  such  other  if  it 
bad  not  been  intercepted  by  him,  and  will  be  compelled  to  respond  to 
the  claim  of  the  intended  beneficiary.  Such  interception  and  diversion 
of  the  testator's  bounty  amount  to  fraud,  from  which  a  trust  arises  by 
operation  of  law. 

Bill  filed  by  E.  E.  Ragsdale  against  L.  A.  Ragsdale,  seek- 
ing to  hold  the  latter  a  trustee  for  the  former  as  to  a  half-in- 
terest in  certain  real  properey.  The  defendant  appealed  from 
a  decree  overruling  a  demurrer  to  the  bill.  The  other  facts 
appear  from  the  opinion. 

Walker  and  Hall,  and  Mcintosh,  Williams,  and  Rusftell,  for 
the  appellant. 

J.  S.  Hamm,  and  Fewell  and  Brahan,  for  the  appellee. 

Campbell,  J.  There  is  no  dissent  in  the  books  from  the 
proposition  that  one  who  is  active  in  preventing  a  testator 
from  making  an  intended  provision  by  his  will  for  another, 
and  where,  but  for  such  intervention,  the  intended  provision 
would  have  been  made,  will  be  held  to  be  a  trustee  of  any 
devise  to  himself,  to  the  extent  it  would  have  been  for  such 
other  if  it  had  not  been  intercepted  by  him,  and  will  be  com- 
pelled to  respond  to  the  claim  of  the  intended  beneficiary.  In- 
tercepting a  bounty  intended  for  another,  and  diverting  it  to 
one's  self,  is  held  to  be  a  fraud,  from  which  a  trust  arises  by 
operation  of  law,  and  not  within  the  statute  oi  frauds  or  wills, 
but  expressly  excepted. 

The  facts  stated  in  the  bill  show  that  the  testator,  who  had 
procured  a  codicil  to  be  prepared  to  change  the  devise  made 
wholly  to  the  appellant,  so  as  to  include  the  appellee  as  a 
sharer  of  the  devise,  was  induced  by  rr presentations  and 
assurances  of  the  appellant  to  forego  and  abandon  his  pur- 
pose to  execute  the  codicil  to  effect  the  purposed  change  in 
the  will,  which  was  left  as  written  because  of  such  represen- 
tations and  assurances.  Out  of  this  transaction  a  trust  arises 
by  operation  of  law,  because  the  testator  was  influenced  with 
respect  to  his  will,  and  an  intended  beneficiary  was  prevented 
from   receiving   the    benefit  which   but  for  the   intervention 
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stated  would  bare  been  secured  to  him  by  the  act  of  the  tes* 
tator. 

We  would  not  be  understood  as  sanctioning  the  doctrine 
that  an  enforceable  trust  will  arise  from  the  mere  breach  of 
an  oral  promise,  however  solemn,  to  hold  land  in  trust.  There 
must  be  conduct  influential  ii  producing  the  result,  and  but 
for  which  such  result  would  not  have  occurred,  amounting,  in 
the  view  of  a  court  of  equity,  to  fraud,  to  save  the  case  from 
the  statute  of  frauds.  A  merely  oral  promise  and  its  subse- 
quent breach,  however  disappointing  and  harmful,  and  though 
ever  so  reprehensible  in  morals,  is  not  of  itself  enough  to  cause 
a  court  of  chancery  to  declare  a  trust. 

AflBrmed,  and  thirty  days  given  for  answer  after  mandate 
filed  in  the  court  below. 

Trctst  ARismo  by  Operation  av  Law.  —  Where  an  heir  or  •  devise* 
in  a  will  prevents  the  testator  from  providing  for  one  for  whom  he  intended 
to  provide,  and  for  whom  he  would  have  provided  but  for  the  interference 
of  the  heir  or  devisee,  such  heir  or  devisee  will  b«  deemed  a  trustee  by  oper- 
ation of  the  law  of  the  property  received  by  him  from  the  testator's  estate 
to  the  amount  that  the  defrauded  party  would  have  received  had  the  testa- 
tor's intentions  not  been  interfered  with:  Note  to  I'hompsonY.  WkiU,  I  Am. 
Dec.  258;  Hoge  v.  Hoge,  1  Watts,  163;  26  Am.  Dec.  52,  and  note  60,  61; 
Curdy  v.  Berion,  79  Cal.  420;  12  Am.  St.  Rep.  157,  and  note;  Oilpatrickv. 
OUdden,  81  Me.  1.37;  10  Am.  St.  Rep.  245;  Piper  v.  Hoards  107  N.  Y.  78; 
1  Am.  St  Rep.  789. 


Stinson  &  Co.  V.  Lbb. 

[08  Mississippi,  113.] 
IVDORSKR   NOT  LlABLE   ON    HIS   INDORSEMENT   BT  ViRTUB  Of  ftXSKXnSXST 

TO  One  Nar  Named  in  Instrument.  —  Where  the  maker  of  a  promis- 
sory note  adds  to  his  signature  thereto  the  word  "agent,"  the  indorser 
cannot  be  made  liable  on  his  indorsement  thereof  without  proof  of  pre« 
sentment  to  and  notice  of  non-payment  by  the  person  who  signed  it. 
Presentment  to  anotlier  person,  though  such  person  be  the  real  principal, 
is  not  effectual  to  bind  the  indorser.  The  word  "agent,"  following  the 
name  of  the  maker,  is,  in  the  absence  of  the  name  of  the  principal, 
merely  descnptio  peraonce. 

Action  by  J.  T.  Stinson  &  Co.  against  S.  A.  Cunningham  as 
maker,  and  S.  D.  Lee  as  indorser,  of  a  promissory  note.  The 
record  did  not  show  any  disposition  of  the  case  as  to  the  de- 
fendant S.  A.  Cunningham.  Tb«  other  facto  are  stated  in 
the  opinion. 

J.  E.  Rives,  for  the  appellants. 
A.  C.  Bogle,  for  the  appellee. 

Am.  St.  Rbp.,  Vol.  XXI V.  -17 
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Cooper,  J.  The  demurrers  to  the  original  and  amended 
declarations  were  properly  sustained.  Lee  was  the  payee  in 
a  promissory  note,  subscribed  by  the  maker  thereof,  "A.  G. 
Cunningham,  Agent,"  nothing  appearing  on  the  face  of  the 
note  indicating  for  whom  he  professed  to  act  as  agent.  After 
the  maturity  of  the  note,  he  indorsed  the  same  to  the  plain- 
tiffs, who  some  time  thereafter  presented  the  note  to  S.  A. 
Cunningham,  the  wife  of  A.  G.  Cunningham,  and  who,  the 
declaration  avers,  was  his  principal,  "and  demanded  pay- 
men  thereof,  and  sued  out  an  attachment  for  rent  against  hen 
in  order  to  collect  said  note,  of  all  of  which  said  Lee  had  im- 
mediate notice." 

The  present  suit  is  against  S.  A.  Cunningham  as  maker, 
and  against  Lee  as  indorser,  of  the  note. 

The  liability  of  Lee  rested  wholly  upon  his  indorsement, 
and  that  liability  was,  to  pay  the  note  if  seasonable  present- 
ment to  the  maker  should  be  made  and  payment  refused,  and 
Lee  notified  thereof. 

A.  G.  Cunningham,  and  not  S.  A.  Cunningham,  was  the 
maker  of  the  note,  the  word  "  agent,"  following  his  signature, 
being,  in  the  absence  of  the  name  of  the  principal,  merely  de- 
scrlptio  personae:  1  Daniel  on  Negotiable  Instruments,  sees. 
303-305.  We  are  not  called  upon  to  decide  whether,  in  a 
proper  action,  Mrs.  S.  A.  Cunningham  might  be  made  liable 
on  the  consideration  for  which  the  note  was  given;  nor 
whether,  as  between  the  original  parties,  A.  G.  Cunningham 
was  liable  on  the  note.  The  sole  question  is,  whether  Lee, 
who  indorsed  the  note  signed  by  "A.  G.  Cunningham,  Agent," 
can  be  held  on  his  indorsement  by  virtue  of  a  presentment  to 
one  whose  nnnie  nowhere  appears  on  the  note,  and  we  think 
that  he  cannot,  because  such  person  was  not  the  maker  of  the 
note,  for  whose  default  only  was  he  bound  by  his  indorsenient. 

Judgment  affirmed. 

Promissory  Notb — LiABrLiTT  of  an  Indorsbb,  —  Demand  must  be  made 
of  an  acceptor,  and  if  made  on  any  other  person,  will  be  improper:  Jiicf  v. 
Raglaiui,  10  Humph.  545;  53  Am.  Dec.  737.  and  note.  See  note  to  Wesson 
T.  Oarriaon,  58  Am.  Dec.  674,  for  a  discussion  of  the  subject  aa  to  whom  pre- 
sentment for  payment  should  be  made. 

Defendant  waa  the  indorser  of  a  promissory  note  made  by  a  copartnership. 
At  its  maturity,  bankruptcy  had  dissolved  the  partnership.  A  demand  of 
one  of  the  former  copartners  waa  sufficient  to  charge  defendant:  Oates  r. 
Beeeher,  60  N.  Y.  618;  19  Am.  Rep.  207. 
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Brooks  v.  Black. 

[68  Mississippi,  16L] 
Covenant  of  Warranty  of  Remote  Vendor  —  Measure  of  Damaors 
RscovERABLl  UPON,  BY  EVICTED  Vendee.  —  The  measure  of  damages 
recoverable  by  an  evicted  vendee  upon  a  covenant  of  v^arranty  of  a  re- 
mote  vendor  is  not  limited  to  the  price  paid  by  such  vendee  to  his  im- 
mediate vendor,  but  is  the  value  of  the  land  at  the  time  of  its  conveyance 
by  such  remote  vendor,  which  value  is  conclusively  determined  by  the 
price  paid  to  him  for  it,  together  with  interest  on  such  price  for  so  long 
a  time  as  such  evicted  vendee  has  been  held  liable  to  the  owner  for 
mesne  profits  and  the  taxed  costs  expended  by  him  in  defending  the  suit 
in  ejectment.  But  he  cannot  recover  his  attorney's  fees,  nor  costs  not 
taxed. 

Pboceedtnq  to  recover  damages  for  breach  of  warranty. 
The  opinion  states  the  case. 

George  A.  Evans,  and  Brame  and  Alexander^  for  the  ap- 
pellant. 

Bogle  and  Bogle,  for  the  appellee. 

Cooper,  J.  This  is  a  proceeding  by  attachment  in  chan- 
cery by  the  appellee,  Black,  against  his  remote  vendor,  Brooks, 
to  recover  damages  for  the  breach  of  warranty  of  title  to  cer- 
tain lands.  In  1869  Brooks  conveyed  the  land,  with  cove- 
nants of  warranty,  to  one  Spencer,  the  consideration  being  the 
sum  of  $6,296.  Spencer  executed  a  deed  of  trust,  with  power 
of  sale,  to  one  Smith,  to  secure  the  payment  of  a  debt  of  four 
hundred  dollars  to  Graham,  Black,  &  Co.  In  September,  1878, 
the  debt  secured  being  unpaid,  the  land  was  sold,  as  provided 
by  the  trust  deed,  and  at  such  sale  Black,  the  appellee,  be- 
came the  purchaser,  at  the  price  of  one  thousand  dollars. 
After  his  purchase  Black  conveyed  to  Mrs.  Spencer  an  undi- 
vided one-half  interest  in  the  land.  Afterwards,  the  heirs  at 
law  of  Mrs.  Caroline  Daves  and  Mrs.  Neilson  recovered  in 
ejectment  from  Black  and  Mrs.  Spencer  the  undivided  one- 
half  interest  in  the  land,  claiming  under  title  paramount  to 
that  of  Brooks.  Brooks  was  not  notified  of  the  pendency  of 
this  action  of  ejectment.  Black,  by  the  result  of  that  suit, 
having  lost  the  one  half  of  his  half-interest  in  the  land  (the 
one  fourth  of  the  whole),  seeks  by  the  present  proceeding  to 
recover  from  Brooks  one  fourth  of  the  consideration  paid  him 
by  Spencer,  and  interest  thereon,  and  the  costs  of  defending 
the  action  of  ejectment  against  the  heirs  of  Daves  and  Neil- 
eon,  including  attorney's  fees.     The  ciiancellor  found  as  facts 
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that  the  title  of  the  heirs  of  Mrs.  Daves  and  Mrs.  Neilson  was 
paramount  to  that  of  Brooks;  that  the  value  of  the  land  at 
the  time  of  eviction  was  $6,000;  and  that  Black,  in  good  faith, 
and  in  discharge  of  a  legal  duty,  had  defeiulod  the  action  of 
ejectment,  and  in  so  doing  had  expended  in  court  costs  the 
sum  of  $249.91,  and  the  further  sum  of  $200  for  attorney's 
fees,  which  were  reasonable.  Upon  these  facts,  he  decreed  that 
Brooks  should  pay  to  Black  the  sum  of  $1,500,  the  same  being 
the  actual  value  of  the  land  lost  by  Black,  and  less  than  one 
fourth  of  the  purchase  price  paid  to  Brooks  by  Spencer,  with 
interest  at  six  per  cent  from  January  1,  188S,  the  date  of 
Black's  eviction,  and  also  the  said  sums  of  $249.91  and  $200, 
the  court  costs  and  attorney's  fees,  with  interest  thereon  from 
the  commencement  of  this  suit.  Brooks  appeals,  and  assigns 
for  error,  —  1.  That  the  court  should  have  not  made  any  de- 
cree against  him,  because  the  facts  proved  show  that  the  debt 
secured  by  the  deed  of  trust  from  Spencer  to  Smith,  trustee, 
had  been  paid  at  and  before  the  sale  under  said  deed;  2.  That 
the  measure  of  damages  should  be  the  one  fourth  of  the  pur- 
chase price  paid  by  Black,  and  not  the  one  fourth  of  the  value 
of  the  land  at  the  time  of  eviction,  nor  the  one  fourth  of  pur- 
chase-money received  by  Brooks;  3.  The  court  should  not  have 
allowed  the  court  costs  expended  in  defending  the  action  of 
ejectment;  4.  The  court  should  not  have  allowed  attorney's 
fee  paid  in  defending  said  action. 

It  is  sufficient  to  say,  in  reference  to  the  first  assignment  of 
error,  that  the  facts  do  not  support  appellant's  contention. 

The  second  assignment  of  error  presents  an  interesting 
question  which  has  never  before  been  considered  by  this  court, 
and  so  far  as  our  researches  have  led,  has  not  often  arisen  in 
other  states.  That  question  is,  What  is  the  measure  of  dam- 
ages in  a  suit  by  an  evicted  vendee  upon  the  covenant  of 
warranty  of  a  remote  vendor  running  with  land?  May  he 
recover  the  purchase  price  received  by  the  remote  vendor?  or 
is  he  limited  by  the  consideration  he  himself  has  paid?  It  is 
supposed  by  counsel  for  the  appellant  that  the  sum  paid  by 
the  evicted  party  —  tlie  value  of  the  land  at  the  time  of  his 
purchase  —  is  fixed  as  the  measure  of  damages  in  this  state 
by  the  case  of  White  v.  Presly,  54  Miss.  313.  But  the  ques- 
tion was  not  raised  by  the  record  in  that  case;  and  although 
Chalmers,  J.,  in  delivering  the  opinion  of  the  court,  declares 
that  the  sum  paid  by  the  evicted  party,  with  interest,  the  same 
being  less  than  the  sum  received  by  the  remote  vendor,  is  a 
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correct  measure  of  damages,  the  declaration  does  not  thereby 
become  decision.  In  that  case,  Huntington  had  sold  land  to 
one  Jones,  from  whom  the  title  had  passed  under  execution 
sale  to  Presly.  Presly  lost  the  land  by  reason  of  title  para- 
mount to  that  of  Huntington,  and  sued  Huntington's  admin- 
istrator on  the  covenants  of  warranty,  and  recovered  in  the 
court  below  the  sum  he  had  paid  at  execution  sale,  and  in- 
terest thereon,  the  same  being  less  than  Huntington  had 
received.  The  administrator  appealed.  He,  as  appellant, 
could  not  assign  as  error  the  fact  that  damages  less  than 
should  have  been  awarded  had  been  given;  nor  could  the 
appellee  raise  the  point  here,  that  the  judgment  he  sought  to 
maintain  should  have  been  for  a  greater  sum.  The  observation 
of  the  judge  was  not  upon  any  question  sought  to  be  raised,  or 
which  could  have  been  decided,  and  therefore  is  not  the  decis- 
ion of  the  court. 

Among  the  first  cases  in  which  the  liability  of  a  vendor  to 
his  vendee  for  breach  of  the  warranty  for  quiet  possession  was 
considered  were  Staats  v.  Ten  Eyck,  3  Caines,  112,  2  Am. 
Dec.  254,  and  Pitcher  v.  Livingston,  4  Johns.  1,  4  Am.  Dec.  229. 
It  was  contended  for  the  plaintiffs  in  these  cases  that  the  cov- 
enant was  one  of  indemnity,  and  therefore  that  the  measure 
of  damages  should  be  the  value  of  the  land  at  the  time  of  the 
breach.  In  Staats  v.  Ten  Eyck,  recovery  was  sought  for  the 
appreciation  in  the  value  of  the  land  above  the  price  paid  by 
natural  causes,  and  in  Pitcher  v.  Livingston,  to  recover  above 
the  purchase  price  the  value  of  permanent  improvements  put 
upon  the  land  by  the  vendee.  The  arguments  for  the  plain- 
tiffs were  rested  upon  the  rule  of  damages  in  breaches  of  per- 
sonal covenants  in  other  instances,  but  the  court  rejected  the 
contention,  and  adopted,  by  analogy,  the  measure  of  damages 
applied  in  the  common-law  action  of  warrantia  chartse,  and  in 
suits  for  the  breach  of  the  covenant  of  seisin,  viz.,  the  value  of 
the  land  determinable  by  the  price  paid  the  vendor;  and  since 
the  vendee  was  liable  to  the  real  owner  for  mesne  profits,  he  was 
also  entitled  to  interest  on  the  purchase-money  for  the  time  for 
which  such  mesne  profits  might  be  recovered  against  him.  The 
measure  of  damages  established  in  these  cases  has  been  so  gen- 
erally adopted  in  other  states  as  to  have  become  almost  univer- 
sal, and  it  would  be  superfluous  to  cite  authorities  in  its  sup- 
port. It  has  been  announced  as  the  rule  in  this  state:  Phipps 
V.  Tarpley,  31  Miss.  438.  We  refer  to  the  cases  above,  not 
for  the  purpose  of  announcing  the   rule,  which  applies   as 
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between  vendor  and  vendee,  for  that  is  too  well  settled  to 
adnait  of  controversy,  and   is   conceded    by  counsel    for   ap- 
pellant; we  note  them  to  show  that  the  suggestion  now  made 
that  the  covenant  is  one  of  indemnity  was  rejected  by  the  court 
in  the  earliest  cases.     In  a  certain  sense,  all  "covenants  "  are 
for  indemnity;  but  the  sense  in  which  the  word  is  now  used 
in  argument  of  counsel,  that  redress  is  to  be  afforded  to  the 
extent  and  within  the  limit  of  the  actual  loss  sustained  by 
the  vendee,  in  an  action  against  his  immediate  vendor,  it  may 
be  confidently  asserted  is  against  the  overwhelming  current 
of  authority.     In  these  cases  at  least,  the  decisions  are  prac- 
tically uniform,  that,  regardless  of  the  value  of  the  land  at  the 
time  of  eviction,  the  recovery  is  measured  by  the  value  of  the 
land  at  the  time  of  the  conveyance,  which  value  is  conclu- 
sively fixed  by  the  price  paid  by  the  vendee  or  received  by 
the  vendor.     Another  proposition  may  be  confidently  stated 
as  supported  by  an  equally  uniform  current  of  authority,  that 
the  covenant  for  quiet  enjoyment  runs  with  the  land,  and 
passes  to  all  subsequent  owners  claiming  in  the  chain  of 
title.     The  purchaser  of  land  gets,  by  operation  of  law.  not 
only  the  land,  but  also  the  covenant  of  the  first  vendor,  and 
that  as  well  where  the  covenant  is  by  its  words  to  the  vendee 
only,  as  where  it  is  with  him  and  his  assigns.     When  we 
come,  however,  to  the  precise  question  now  presented,  which  is 
whether  a  remote  vendee  may  recover  from  the  remote  vendor 
the  purchase-money  paid  by  the  first  vendee  or  is  limited  to 
the  amount  paid  by  himself  to  his  vendee,  we  find  direct  con- 
flict in  the  decisions,  and  so  far  as  we  have  found  the  cases, 
they  are  nearly  equal  in  number  on   each  side.     In  North 
Carolina,  Williams  v.  BeemaUy  2  Dev.  483;  Minnesota,  Moore 
V.  Frankenjield,  25  Minn.  540;  Tennessee,  Mettew.  Dow,  9  Lea, 
93;  Whifzman  v.  Hirsh,  87  Tenn.  513;  and  Maryland,  Crisjield 
V.  Storr,  36  Md.  129,  11  Am.  Rep.  480,  —it  is  held  that  such 
remote  vendee  can  only  recover  what  he  has  paid  to  his  own 
vendor.     On   the  other  hand,  it  is  held  in  South  Carolina, 
Lowrance  v.  Robertson,  10  S.  C.  8;  Iowa,  Mischke  v.  Baughn,  52 
Iowa,  528;  and  Kentucky,  Dougherty  v.  Duvall,  9  B.   Mon. 
57,  —  that  such  vendee  may  recover  the  full  consideration  re- 
ceived by  the  defendant,  the  remote  vendor.    Williayns  v.  Bse- 
man  was  decidetl  by  a  divided  court,  Ruffin,  J.,  dissenting, 
and  Meite  v.  Dow  (followed  by  Whitzmnn  v.  Hir.-<h)  overruled 
Hopkins  V.  Lane.  0  Yerg.   7'.'.     In  Crisfield  v.   Storr,   36  Md. 
12'J,  11  Am.  Rep.  480,  the  court  declares  that  it  had  carefully 
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examined  many  authorities  upon  the  point,  and  that  the 
decided  weight  of  authority  was,  that  the  phiintiff  could  not 
recover  on  the  warranty  of  a  remote  vendor  more  than  he  had 
hin;self  paid  to  his  immediate  vendor;  and  in  support  of  this 
declaration  cites  the  following  cases:  Booker  v.  Bell's  ExWs,  3 
Bibb,  175;  6  Am.  Dec.  641;  Kelly  v.  Dutch  Church,  2m\\,  116; 
Bennet  v.  Jenkins,  13  Johns.  51;  Hanson  v.  Buckner,  4  Dana, 
253;  29  Am.  Dec.  401;  Wy man  y.  Ballard,  12  Mass.  304; 
StewaH  V.  Drake,  9  N.  .J.  L.  142;  Wilson  v.  Forbes,  2  Dev.  39; 
Pitcher  v.  Livingston,  4  Johns.  1;  4  Am.  Dec.  228.  We  have 
examined  these  cases,  and  find  all  of  them  except  Kelly  v. 
Dutch  Church  to  be  suits  by  the  immediate  vendee  or  his 
heirs  at  law  against  the  immediate  vendor  or  his  personal 
representative.  Kelly  v.  Dutch  Church  was  a  suit  by  the  as- 
signee of  the  lessee  against  the  lessors  of  his  assignor.  The 
trial  court  had  awarded,  as  damages,  the  rent  reserved  in 
the  lease;  thus,  as  it  seems  to  us,  making  the  sum  paid  to  the 
lessors,  and  not  that  paid  for  the  assignment,  the  measure  of 
damages.  But  the  facts  are  not  very  clearly  stated,  and 
the  case  cannot  be  held  to  decide  anything  upon  the  point. 
The  question  seems  to  have  been  more  fully  examined  upon 
principle  in  the  cases  of  Williams  v.  Beeman,  2  Dev.  483, 
Mette  v.  Dow,  9  Lea,  93,  and  Lowrance  v.  Robertson,  10  S.  C. 
8,  than  in  any  other.  In  Williams  v.  Beeman,  the  majority 
of  the  court  thought  that  the  remote  vendee  was  suing 
to  recover  his  own  damages,  and  not  those  of  the  first 
vendee,  and  therefore  should  be  restricted  to  the  actual 
damages  he  had  sustained.  In  Mette  v.  Dow,  the  court  com- 
pared the  covenant  to  a  penal  bond,  the  recovery  on  which 
would  be  limited  to  the  actual  damages  sustained  by  the 
party  suing.  The  dissenting  opinion  of  Rufiin,  J.,  in  Williams 
V.  Beeman,  is,  in  our  opinion,  a  complete  reply  to  this  posi- 
tion. He  says:  "The  value  at  the  time  of  the  sale  by  the 
first  vendor  is  the  measure  prescribed.  It  ought  to  operate 
both  ways.  If  the  vendor  be  not  liable  for  more,  he  ouglit 
not  to  be  for  less.  I  understand  it  to  be  admitted  that  if  his 
immediate  vendee  be  evicted,  he  is  still  liable  for  that.  I  do 
not  see  why  he  should  not  be  equally  so  to  the  assignee  as 
his  vendee.  Does  the  assignment  change  his  covenant?  It 
runs  with  the  land,  an  J  he  who  buys  the  land  buys  the  cove- 
nant. Ho  gets  the  whole  of  it.  But  it  is  said  that  the  as- 
signor in  such  case  cannot  recover  from  the  first  vendor  more 
than  the  evicted  vendee  gave  for  the  land,  because  this  is  all 
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the  assignor  would  l>c  obliged  to  pay  the  assignee,  and   thero- 
fore  he  has  complete  indemnity.     This  is  changing  the  rule 
essentially.     It  puts  it  upon  the  amount  of  the  loss,  not  the 
price  paid.      It  would   seem  to  me  that  whoever  buys  land 
with  a  covenant  adhering  to  it  takes  it  with  all  the 'advan- 
tages it  conferred  on  his  assignor.     It  is  so  in  personal  con- 
tracts, for  we  do  not  inquire  what  the  assignee  of  a  bond  gave 
for  it.     The  obligor  must  pay  him  the  whole."     This  argu- 
ment seems  to  us  unanswerable.     It  at  least  never  has  been 
answered  in  any  case  we  have  seen.     When  it  is  conceded 
that,  by  his  covenant,  a  vendor  binds  himself  to  return  the 
purchase  price  he  receives  in  the  contingency  of  a  failure  of 
the  title  conveyed,  and  that  this  obligation  is  assigned,  by 
operation  of  law,  to  whoever  may  succeed  to  the   title,  it 
would  seem  to  follow,  as  a  corollary,  that  the  recovery,  by 
whomsoever  had,  ought  to  be  equal  to  the  obligation.     But 
under  the  rule  announced  in  Maryland,  Minnesota,  Tennes- 
see, and  North  Carolina,  the  obligation  of  the  covenantor  is 
variable,  and  dependent  upon  transactions  with  which  he  is 
not  connected.     In  these  states,  a  man  selling  an  estate  to  A 
for  five  thousand  dollars  would  be  liable  to  pay  A  that  sum 
if  he  should  be  evicted.     But  if  A  sells  the  same  land  to  B 
for  five  hundred  dollars,  the  liability  of  the  first  vendor  is  re- 
duced to  that  sum,  and  thus  B,  the  purchaser  from  A,  gets 
less  than  the  obligation  A  held.     But  if  B  sells  to  C  for  five 
thousand  dollars,  the    original   obligation    revives,  and    the 
absurdity  is  presented  of  B's  failing  to  get,  and  therefore  to 
have,  what  A  owned,  and  still  transferring  to  C  that  which 
lie  never  had.     The  rule  announced  in  Kentucky,  Iowa,  and 
South  Carolina  is  not  only  commended  by  its  justice,  and  by 
analogy  to  other  well-settled  principles,  but  possesses  the  ad- 
vantage of  stability  and  uniformity.     As  we  have  said,  it  is 
quite  generally  held  that  by  the  covenant  for  quiet  enjoy- 
ment the  grantor  binds  himself  to  pay,  in  event  of  failure  of 
title,  the  then  value  of  the  land,  which  value  is  determined 
by  the  price  paid.     Appreciation  by  natural  causes,  or  by  im- 
provements put  upon  the  property  by  the  vendee,  does  not 
enlarge  his  liability;    nor  is  it  decreased  by  depreciation  in 
value  from  any  cause.     By  legal  intendment  the  obligation 
is  as  though  the  covenantor  should  say  to  the  covenantee: 
"You,  or  the  person  succeeding  to  the  title  I  convey,  shall 
hold  the  land,  or  if  you  cannot,  by  reason  of  title  in  another, 
the  money  I  have  received  shall  be  restored  in  lieu  of  the 
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land."  We  are  unable  to  perceive  any  principle  upon  which 
this  obligation  shall  be  diminished  because  of  the  price,  in 
consideration  of  which  it  may  be  assigned.  We  therefore 
conclude  that  the  obligation  of  the  convenantor  is  the  same 
to  the  assignee  that  it  was  to  the  covenantee,  and  being  such, 
is  governed  by  the  same  measure  of  damages. 

The  third  and  fourth  assignments  of  error  present  the 
question  whether  taxed  costs  and  attorney's  fees  in  excess  of 
the  purchase  price,  and  interest  thereon,  may  be  recovered  on 
the  covenant.  We  are  unable  to  discover  any  just  principle 
upon  which  costs,  whether  taxed  or  otherwise,  have  been 
allowed  to  plaintiflfs  over  and  above  the  purchase  price  re- 
ceived by  the  covenantor,  and  interest  thereon.  We  readily 
perceive  the  justice  of  the  rule  by  which  the  value  of  the 
land  at  the  time  of  the  sale  by  him  is  accepted  as  the  meas- 
ure of  the  liability  of  the  covenantor,  and  also  that  the  price 
paid  shall  be  taken  as  conclusive  evidence  of  that  value. 
We  also  appreciate  the  fairness  of  allowing  interest  on  the 
purchase-money  as  compensation  to  the  covenantee  for  so 
long  a  time  as  he  has  been  held  liable  to  the  owner  for  mesne 
profits.  But  why  costs  in  excess  of  the  purchase-money  and 
interest  have  ever  been  allowed  we  cannot  conjecture.  In  4 
Kent's  Com.  476,  it  is  said:  "The  measure  of  damages  on  a 
total  failure  of  title,  even  on  the  covenant  of  warranty,  is  the 
value  of  the  land  at  the  execution  of  the  deed;  and  the  evi- 
dence of  that  value  is  the  consideration  money,  with  interest 
and  costs."  How  costs,  which  are  uncertain  in  amount,  vary- 
ing with  reference  to  the  character  of  the  suit,  the  number  of 
witnesses,  and  the  nature  of  the  issues  presented  in  a  pro- 
ceeding, could  ever  have  been  supposed  to  furnish  any  light 
upon  the  past  value  of  lands,  passes  our  comprehension. 
But  so  it  is  that  by  practically  an  unbroken  current  of 
authority  the  rule  has  been  established  that  they  may  be  re- 
covered in  addition  to  the  purchase  price  and  interest:  Rawle 
on  Covenants,  c.  9;  Sutherland  on  Damages,  302;  4  Am.  & 
Eng.  Ency.  of  Law,  566.  Believing  that  the  rule  allowing 
any  costs  should  never  have  been  established,  we  decline  to 
extend  it  beyond  the  limits  of  the  taxed  costs  of  the  case. 
Attorney's  fees  have  been  allowed  in  some  states,  and  dis- 
allowed in  others.  The  conflict  in  these  decisions  will  be 
found  in  the  cases  cited  by  the  text-writers  and  the  encyclo- 
paedia above  referred  to.  Constrained  by  authority  to  allow 
the  taxed  costs,  we  return  to  correct  principles  at  the  first 
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point  at  which  we  may  do  so,  and  hold  that  the  attorney's 
fees  paid  by  the  covenantee  are  not  recoverable  on  the  cove- 
nant of  the  grantor.  In  this  cause  the  court  allowed  the 
defendant  an  attorney's  fee,  which,  added  to  the  taxed  costs 
and  other  damages,  exceeded  the  value  of  the  land  at  the 
time  of  the  sale,  and  interest  thereon,  and  taxed  costs.  But 
since  the  court  also  erred  in  fixing  the  value  of  the  land  at 
$6,000,  its  value  at  the  time  of  eviction,  instead  of  $6,296,  the 
price  paid  to  the  defendant,  both  errors  must  be  corrected  to 
make  a  proper  result. 

The  decree  is  reversed,  and  decree  here. 


Damages  Recoverable  on  Breach  of  Warranty  of  Title.  —  After 
tome  fluctuation  in  the  earlier  decisions  of  some  of  the  okler  states  of  the 
Union,  the  rule  now  firmly  established  in  nearly  all  of  the  states  is,  that  the 
measure  of  damages  for  a  total  breach  of  the  covenaut  of  warranty  of  title  in 
a  deed  of  land  is  the  consideration,  or  the  value  of  the  land  at  the  time  of 
the  sale  as  then  agreed  upon  by  the  parties,  or  as  determined  by  the  price 
paid,  with  interest  on  that  sum  for  such  time  as  the  purehaser  has  been  de- 
prived of,  or  is  accountable  to  the  superior  owner  for,  the  mesne  profits,  to- 
gether with  the  costs  and  expenses  incurred  in  defending  the  action  in  which 
the  injured  party  has  been  evicted:  4  Kent's  Com.  47(5;  Rawle  on  Cove- 
nants, c.  9;  1  Sedgwick  on  Damages,  338;  3  Washburn  on  Real  Property, 
423;  2  Sutherland  on  Damages,  2S0;  4  Am.  &  Eng.  Eiicy.  of  Law,  506; 
Wood's  Mayne  on  Damages,  sec.  252;  Kimjdmry  v.  Milner,  69  Ala.  502;  Mc- 
Oai-y  V.  Hastings,  39  Cal.  360;  Davis  v.  Smith,  5  Ga.  274;  48  Am.  Dec.  279; 
Whitlock  V.  Grew,  28  Ga.  2S9;  Harding  v.  LarUn,  41  111.  413;  Wood  v.  Kings- 
ton Coal  Co.,  48  III.  356;  Phillips  v.  Reicherl,  17  Ind.  120;  Burton  v.  Reeds, 
20  Ind.  87;  Cincinnati  etc.  R.  R.  Co.  v.  Pearce,  28  Ind.  oOC;  Williamson  v. 
Test,  24  Iowa,  138;  Stehhins  v.  Wolf,  33  Kan.  765;  Cox  v.  Strode,  2  Bibb,  273; 
6  Am.  Dec.  603;  Pence's  Heirs  v.  DuvalVs  Heirs,  9  B.  Mon.  48;  Robertson 
v.  Lemon,  2  Bush,  301;  Criyield  v.  Storr,  36  Md.  129;  L>ecine\.  Lewis,  38 
Minn.  24;  Phipps  v.  Tarpley,  31  Miss.  433;  Dickson  v.  Desiri's  Adni'r,  23 
Mo.  151;  66  Am.  Dec.  661;  Hutchins  v.  Rnundtree,  11  Mo.  500;  Lambert 
V.  Estes,  99  Mo.  604;  T<rylor  v.  Holier,  1  Mont.  658;  Dalton  v.  BowJcer, 
8  Nev.  190;  Dreio  v.  Toide,  30  N.  H.  531;  Foster  v.  Thompson,  41  N.  H. 
373;  yVinnepi^eo'jee  Paper  Co.  v.  Eaton,  65  N.  H.  13;  Holmes  v.  Sinnickson, 
15  N.  J.  L.  313;  Morris  v.  Rowan,  17  N.  J.  L.  304;  Stauts  v.  Ten  Eyck't 
Ex'rs,  3  Caiues,  111;  2  Am.  Dec.  254;  Pitcher  v.  Livingston,  4  Johns.  1; 
4  Am.  Dec.  229;  Benntt  v.  Jenkins.  13  Johns.  50;  Kinney  v.  Watts,  14 
Wend.  38;  Williams  v.  B-eman,  2  Dev.  483;  West  v.  West,  76  N.  C.  45; 
Clark  V.  Parr,  14  Ohio,  118;  45  Am.  Dec.  529;  Lloyd  v.  Quimby.  5  Ohio  St. 
262;  Cathcart  v.  Bowman,  5  Pa.  St  317;  Brown  v.  Dickson,  12  Pa.  St.  372;  Mc- 
Clure  V.  Gamble,  27  Pa.  St.  288;  Cox  v.  Henry,  32  Pa.  St.  18;  Furnian  v. 
Ehnore,  2  Nott  &  McC.  189;  Lmcr  nice  v.  Rohert^on,  10  Rich.  8;  Elliott  v. 
Thompson,  4  Humph.  99;  40  Am.  Dpc.  630;  Mette  v.  Doio,  9  Lea,  93;  Brotm 
V.  Henron,  66  Tex.  63;  Stont  v.  Jackson,  2  Rand.  132;  Lon-ther  v.  Common- 
wealth,  1  lien.  &  M.  202;  Jackson  v.  Turner,  5  Leigh,  119;  Click  v.  Green,  77 
Va.  827;  .\fr!iiiiis  v.  Lyman,  62  Wis.  191;  Conrad  v.  TruMces  of  Druids'  Grand 
Grove,  64  Wis.  258.     The  reasons  for  the  adoption  of  tliis  rule  of  damages 
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are  ably  presented  by  Kent,  0.  J.,  delivering  the  opinion  of  the  court  in  the 
leading  case  in  New  York  of  Stanfs  v.  Ten  Eyck'a  Ex'ra,  3  Caines,  111,  2 
Am.  Dec.  254,  and  by  Van  Ness,  J.,  Spencer,  J.,  and  Kent,  C.  J.,  in  the 
case  of  PitcJier  v.  Livingiton,  4  Johns.  1 ;  4  Am.  Dec.  229.  In  the  atatea  of 
Connecticut,  Maine,  Massachusetts,  and  Vermont,  a  different  rule  was 
adopted  at  an  early  date  and  is  still  adhered  to.  In  those  states  the  courts 
hold  that  the  correct  measure  of  damages  for  a  total  breach  of  warranty  of 
title  is  the  value  of  the  land  at  the  date  of  the  eviction,  with  interest  and 
the  costs  and  expenses  of  the  suit  in  which  the  injured  party  has  been 
evicted:  Horsford  v.  Wright,  Kirby,  3;  1  Am.  Dec.  8;  Stirling  v.  Peet,  14 
Conn.  245;  Ctishman  v.  Blanchard,  2  Greenl.  266;  11  Am.  Dec.  76;  William- 
son V.   Williamson,  71  Me.  442;  Gore  v.  Brazier,  3  Mass.  523;  3  Am.  Dec.  182; 

Wyman  v.  Ballard,  12  Mass.  304;  Norton  v.  Babcock,  2  Met.  510;    White  v. 

Whitney,  3  Met.  81;  Cecconi  v.  Sodden,  147  Mass.  164;  Drui-y  v.  Chipman, 
I  D.  Chip.  110;  1  Am.  Dec.  704;  Keeler  v.  Wood,  30  Vt.  242;  Smith  v. 
Sprague,  40  Vt.  43.  Under  the  rule  in  these  cases  the  value  of  the  improve- 
ments made  by  the  evicted  tenant  is  included  in  the  damages.  It  will  be 
seen  by  reference  to  the  note  to  Mecklem  v.  Bates,  99  Am.  Dec.  73,  that  the 
rule  of  damages  in  case  of  a  breach  of  warranty  of  title  adopted  in  most  of 
the  states  is  the  same  as  that  everywhere  applied  in  case  of  a  breach  of 
covenant  of  seisin  or  good  right  to  convey,  and  most  of  what  is  there  written 
is  applicable  to  the  present  discussion. 

Damages  Recoverable  in  Case  of  Partial  Eviction.  —  Where  the 
eviction  is  partial,  the  damages  will  bear  the  same  proportion  to  the  whole 
consideration  paid  when  that  is  taken  as  the  measure,  or  to  the  whole  value 
of  the  property  at  the  time  of  eviction  when  it  is  taken  as  the  measure, 
that  the  value  of  the  part  to  which  the  title  fails  bears  to  the  w-hole  prem- 
ises, estimated  at  the  price  paid,  or  at  the  value  at  the  time  of  eviction,  as 
the  case  may  be:  1  Sedgwick  on  Damages,  7th  ed.,  339;  Oriffin  v.  Reynolds, 
17  How.  609;  Major  v.  Dunnavant,  25  111.  262;  Phillips  v.  Reichert,  17  Ind. 
120;  Mischke  v.  Baughn,  52  Iowa,  528;  Dougherty  v.  Duvall's  Heirs,  9  B.  Mon. 
57;  Hunt  v.  Orwig,  17  B.  Mon.  73;  Cornell  v,  Jackson,  3  Cush.  506;  Boyle  v. 
Edwards,  114  Mass.  373;  Long  v.  Sinclair,  40  Mich.  569;  Dalton  v.  Bowher, 
8  Nev.  190;  Winnepiscogee  Paper  Co.  v.  Eaton,  65  N.  H.  IS;  Adams  v.  Con- 
over,  22  Hun,  424;  Williams  v.  Beeman,  2  Dev.  483;  King  v.  Pyle,  8  Serg.  ft 
R.  166;  Beaupland  v.  McKeen,  28  Pa.  St.  124;  Austin  v.  McKinney,  5  Lea, 
488;  Mette  v.  Dow,  9  Lea,  93;  Kenney  v.  Norton,  10  Heisk.  388;  Whitzman  v. 
Hirsh,  87  Tenn.  513;  Raines  v.  Calloway,  27  Tex.  678.  If,  however,  a  specific 
price  was  paid  for  several  parcels,  then  only  the  specific  price  paid  for  the 
parcel  lost  can  be  recovered  as  damages:  Dimmick  v.  Lockwood,  10  Wend. 
142.  And  where  a  grantor  conveys  a  tract  of  land  with  warranty,  of 
which  he  owns  only  an  equal  undivided  half,  one  half  of  the  consideration, 
or  value,  can  be  recovered:  Doioner  v.  Smith,  38  Vt.  464. 

Damages  Recoverable  where  Grantee  Purchases  Outstanding 
Title.  —  Where  the  warrantee  or  his  grantee  in  good  faith  buys  in  an  out- 
standing paramount  title,  he  may  recover  as  damages  what  he  paid  for  such 
paramount  title,  provided  it  does  not  exceed  the  price  paid  to  the  warrantor, 
together  with  interest  on  what  he  paid  from  the  date  of  its  payment:  Collier 
V.  Cowjcr,  52  Ark.  322;  McGary  v.  Hastings,  39  Cal.  360;  Amos  v.  Coshy,  74 
Ga.  793;  Clapp  v.  Herdman,  25  Til.  App.  509;  Burk  v.  Clements  16  Ind.  132; 
Snell  V.  Iowa  Homestead  Co.,  59  Iowa,  701;  Royer  v.  Foster,  62  Iowa,  321; 
Hoo]  er  v.  Sac  Co.  Bank,  72  Iowa,  280;  Andrews  v.  Appel,  22  Hun,  429;  VoW' 
dny  V.  Coit,  44  N.  Y.  382;  4  Am.  Kep.  13U0;  Price  v.  Deal,  90  N.  C.  290. 
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Intkbiwt,  WHKiT  AiTD  TOR  What  Timb  Reoovkrablk.  —  Where  a  pur- 
chaaer  hu  received  rents  and  profits,  these  are  presamed  to  be  equivalent  to 
interest  on  the  money  he  has  paid  for  the  land.  In  estimatinf^  hia  damages, 
therefore,  interest  is  allowed  to  him  only  for  the  time  for  which  be  has  lost 
the  rents  and  profits,  or  for  which  he  is  accountable  for  them  to  the  owner 
of  the  paramount  title:  Collier  v.  Cowijer,  52  Ark.  322;  Wkitlork  v.  Crew, 
28  Oa.  289;  Harding  v.  Larkin,  41  111.  413;  Stehhim  v.  Wolf,  33  Kan.  765; 
Danforth  v.  Smith,  41  Kan.  146;  Thompson  v.  Jones,  11  B.  Men.  365;  Hutch- 
ins  V.  Roundtree,  77  Mo.  500;  Clark  v.  Parr,  14  Ohio,  118;  45  Am.  Dec.  529; 
Cox  V.  Henry,  32  Pa.  St.  18;  Mette  v.  Dow,  9  Lea,  93;  Brovm  v.  Hearon,  66 
Tex.  63;  Flint  v.  Steadman,  36  Vt.  210. 

Attorney'3  Fees,  whether  Recoverablb  as  Damages. — On  the  ques- 
tion of  the  allowance  of  attorney's  fees  in  the  action  in  which  the  injured 
party  is  evicted,  there  is  a  decided  conflict  in  the  authorities.  In  the  fol- 
lowing cases  attorney's  fees  were  held  to  be  recoverable:  Levitzkyv.  Canning, 
33  Cal.  299;  Harding  v.  Larkin,  41  III.  413;  Robertson  v.  Urmm,  2  Bush,  301; 
Taylor  v.  HoUer,  1  Mont.  688;  Dulton  v.  Bowker,  8  Nev.  190;  Lane  v.  Fury, 
31  Ohio  St.  574;  Reeler  v.  Wood,  30  Vt.  242;  Smith  v.  Sprague,  40  Vt.  43. 
In  the  followincr  cases  it  was  held  that  attorney's  fees  should  not  be  allowed: 
WilliaTns  v.  Leblane,  14  La.  Ann.  757;  Late  v.  Armorer,  14  La.  Ann.  826; 
Holmes  v.  Sinyiickson,  15  N.  J.  L.  313;  Jeter  v.  Glenn,  9  Rich.  374;  Ex  parte 
Lynch,  25  S.  C.  193;   Williams  v.  Burg,  9  Lea,  455. 

Damages  Recoverable  by  Remote  Vendee. — So  far  as  we  have  been 
able  to  find,  there  are  but  eight  states  in  which  the  question  as  to  what  dam- 
ages a  remote  vendee  may  recover  in  an  action  against  his  remote  vendor 
for  breach  of  warranty  of  title  has  been  directly  passed  upon,  and  they  are 
equally  divided  on  the  question.  In  Maryland,  Minnesota,  North  Carolina, 
an  I  Tennessee,  it  is  held  that  the  remote  vendee  can  only  recover  what  he 
has  paid  to  his  own  vendor,  with  interest  and  costs:  Crisjield  v.  Storr,  36 
Md.  129;  11  Am.  Rep.  480;  Moore  v.  Frankenjield,  25  Minn.  540;  Williams 
v.  Beemnn,  2  Dev.  483;  Marklaiid  v.  Crump,  1  Dev.  &  B.  94;  27  Am.  Dec. 
'J30;  MHte  v.  Dow,  9  Lea,  93;  Wfdtzman  v.  Hirsh,  87  Tean.  513.  In  Iowa, 
Kentucky,  Mississippi,  and  South  Carolina,  it  is  held  that  he  can  recover  the 
full  amount  of  tlie  consideration  received  by  the  remote  vendor,  with  in- 
terest and  costs:  Mischke  v.  Bauijhn,  52  Iowa,  528;  Doujherty  v.  Duvalfs 
H'irs,  9  B.  Mon.  57;  Lmorance  v.  Robertson,  10  Rich.  8.  The  subject  is  so 
fully  discussed  in  the  principal  case  that  its  further  consideration  here  is  on* 
necessary. 

Damages  in  Casb  of  Exchange  of  Lands.  —  When  lands  are  exchanged, 
and  the  title  to  one  of  the  tracts,  which  in  the  exchange  between  the  par- 
ties was  conveyed  with  general  warranty,  fails,  a  recovery  may  be  had 
against  the  grantor  for  the  value  of  the  land,  with  interest  and  costs,  and 
tlie  value  fixed  and  agreed  upon  at  the  time  of  the  exchange  will  be  taken 
to  be  the  true  measure  of  the  damages  recoverable:  White  v.  Street,  67  Tex. 
177.  So  where  the  consideration  is  personal  property,  it  is  proper  to  take 
the  value  wMcb  the  parties  put  upon  it  at  the  time,  rather  than  its  real 
value:    Williimfony.  Test,  24  Iowa,  138. 


Oct.  1890.]    LowENSTEiK  &  Bros.  v.  Bew  &  Ca  26^ 

LowENSTEiN  &  Bros.   v.  Bew  &  Co. 

[68  Mississippi,  265.] 
Insolvent  Merchant  not  Liable  to  Attachment  fob  Shipping  Cotton 
OUT  OF  State  WHEN.  — An  insolvent  merchant  residing  in  Misaissippi 
does  not  subject  himself  to  attachment  by  shipping  to  hit  commission 
merchau'u  in  another  state  cotton  to  be  there  sold  and  the  proceeds  ap- 
plied to  the  payment  of  a  debt  due  to  the  latter,  where  the  debt  ez^eedt 
the  value  of  the  cotton  so  shipped. 

Proceedings  in  attachment  instituted  by  B.  Lowenstein  & 
Bros,  against  J.  T.  Bew  &  Co.  The  defendants  traversed  the 
attachment,  and  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  the  defendants,  from  which  plaintiffs  appealed. 
On  the  trial  it  was  shown  that  Bew  &  Co.  had  shipped  out  of 
the  state  to  Chaffie  and  Powell  of  New  Orleans  about  six  hun- 
dred bales  of  cotton,  and  that  after  shipping  this  cotton  they 
did  not  have  enough  property  in  this  state  to  pay  their  debts. 
But  the  defendants  showed  that  the  cotton  was  shipped  in 
pursuance  of  a  trust  deed  made  by  them  to  Chaffie  and  Powell, 
and  that  the  value  of  the  cotton  was  less  than  the  indebted- 
ness due  to  Chaffie  and  Powell  under  the  trust  deed. 

Rush  and  Gardner^  A.  H.  Longino^  and  A.  H.  Whitfield^  for 
the  appellants. 

Nugent  and  McWillie,  for  the  appellees. 

Cooper,  J.  The  controlling  question  in  this  case  is,  whether 
an  insolvent  merchant  residing  in  this  state  subjects  himself 
to  attachment  by  shipping  to  his  commission  merchant  in 
another  state  cotton  to  be  there  sold  and  the  proceeds  ap- 
plied to  the  payment  of  a  debt  due  to  such  commission  mer- 
chant, the  debt  exceeding  the  value  of  the  cotton  so  shipped. 
The  circuit  judge  instructed  the  jury  that  such  circumstances 
were  not  ground  for  attachment  under  the  second  clause  of 
section  2415  of  the  code,  which  subjects  to  attachment  one  who 
"  has  removed  or  is  about  to  remove  himself  or  his  property 
out  of  this  state,"  and  we  think  correctly  so  ruled.  A  literal 
construction  of  the  statute  would,  it  is  clear,  subject  one  to 
attachment  under  the  circumstances  named;  but  it  was  set- 
tled at  an  early  day  in  this  state  that  the  "  removal "  of  per- 
son or  property  within  the  meaning  of  the  law  must  be  such 
as  to  impair  or  jeopardize  the  remedy  of  creditors  for  the  col- 
lection of  their  debts.  It  is,  of  course,  impossible  to  specify 
in  advance  exactly  what  facts  would  place  a  defendant  within 
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or  without  the  operation  of  the  statute,  but  the  principle 
which  controls  is  distinct  and  simple.  The  difficulty  is  the 
common  one  of  api)lying  it  to  the  facts.  An  examination  of 
the  decisions  in  this  state  and  some  of  those  elsewhere  will 
illustrate  the  uniformity  with  which  the  courts  have  adhered 
to  the  principle  of  protecting  the  rights  of  creditors,  and  lim- 
ited the  language  of  statutes  to  this  purpose  and  end.  In 
Montague  v.  Gaddis,  37  Miss.  453,  the  debtor  was  about  to 
remove  a  considerable  portion  of  his  property  from  the  state, 
but  retained  in  it  ample  property  subject  to  execution  for  the 
payment  of  all  his  debts.  The  trial  court  held  that  he  was 
not  subject  to  attachment,  and  examining  the  subject  the 
court  said:  "The  object  of  the  statute  allowing  attachments 
for  debts  is  to  afford  the  creditor  a  security  for  his  debt  in 
case  the  debtor  is  about  to  remove  his  property  out  of  this 
state,  so  as  to  deprive  the  creditor  of  the  collection  of  his  debt 
in  this  state.  The  principle  upon  which  the  statute  proceeds 
is  the  danger  of  loss  of  the  debt  by  the  removal  of  the  de- 
fendant's property;  and  this  reason  fails,  and  the  remedy 
provided  by  the  statute  plainly  does  not  apply,  when  the 
debtor  is  removing  a  part  of  his  property,  but  does  not  re- 
move o:  intend  to  remove  another  part  of  it,  subject  to  the 
payment  of  the  debt,  amply  sufficient  to  satisfy  it,  and  acces- 
sible to  the  creditor's  execution,  and  such  portion  of  his  prop- 
erty remains  in  his  possession  openly  subject  to  execution. 
For  when  property  to  such  an  amount,  and  so  situated,  re- 
mains in  the  possession  of  the  delator,  and  is  not  about  to  be 
removed  from  the  state,  it  could  not  be  justly  said  that  the 
creditor's  debt  would  be  in  danger  of  being  lost  by  the  re- 
moval of  another  part  of  the  debtor's  property  from  the  state." 
In  Myers  v.  Farrell,  47  Miss.  282,  and  Pickard  v.  Samuels,  64 
Miss.  822,  the  principle  of  Montague  v.  Gaddis,  37  Miss.  453, 
is  reaffirmed.  In  Stephenson  v.  Sloan,  65  Miss.  407,  there 
was  a  delivery  by  the  debtor  of  certain  cotton  to  the  creditor, 
to  be  by  him  shipped  out  of  the  state  and  sold,  and  out  of  the 
proceeds  of  sale  to  pay  the  debt  due,  the  balance  to  be  re- 
turned to  the  debtor.  The  debt  there  was  less  than  the  value 
of  the  cotton ;  and  since  the  transaction  was  in  effect  to  send  the 
property  beyond  the  state  to  be  converted  into  money,  a  part 
of  which  was  to  return  to  the  debtor,  it  was  held  ground  for 
attachment.  Haber  v.  Nassitts,  12  Fla.  589,  rested  upon  facts 
almost  identical  with  Montague  v.  Gaddis,  37  Miss.  45.*^,  and 
the  same  conclusion  was  reached  as  in  that  case.     Mack  v. 


Oct.  1890.]     LowENSTEiN  &  Bros.  v.  Bew  &  Co.  271 

McDaniel,  2  McCrary,  198,  was  a  case  in  which  an  insolvent 
merchant  converted  his  property  into  cotton,  and  shipped  the 
Banie  out  of  the  state  for  sale.  This  was  held  ground  for  at- 
tachment. That  case,  it  will  be  seen,  is  similar  in  its  facts  to 
Sicpheni<on  v.  Sloan,  65  Miss.  407,  the  controlling  facts  in  each 
being  that  the  sending  of  the  cotton  beyond  the  state  was  but 
a  step  in  the  process  of  converting  it  into  money  to  be  returned 
to  the  debtor,  whereby  it  would  be  withdrawn  from  seizure 
under  execution. 

^^'e  cannot  yield  our  assent  to  the  suggestions  of  counsel 
that  since  it  is  lawful  for  an  insolvent  debtor  to  convert  his 
property  into  money  in  this  state  in  the  usual  course  of  trade, 
and  without  a  fraudulent  purpose,  he  may  also,  in  like  usual 
course  of  business,  remove  it  beyond  the  state,  to  be  there  con- 
verted into  money  to  be  returned  to  him  in  this  state.  The 
statute  regulating  attachment  is  materially  different  in  respect 
to  the  two  transactions.  A  debtor,  though  insolvent,  may 
lawfully  convert  his  property  into  money  or  evidences  of  debt 
in  this  state,  unless  his  intent  in  so  doing  is  to  place  it  beyond 
the  reach  of  creditors.  It  is  only  the  fraudulent  conversion 
of  property  into  money  in  the  state  that  subjects  the  debtor  to 
attachment.  On  the  other  hand,  the  statute  expressly  declares 
that  the  removal  of  property  from  the  state  is  ground  of  at- 
tachment. It  is  not  necessary  that  the  removal  shall  be  with 
a  fraudulent  purpose,  for  the  mere  removal  either  withdraws 
the  property  from  subjection  to  the  claims  of  creditors,  or 
imposes  on  them  the  necessity  of  going  without  the  state  to 
subject  it.  It  cannot  be  permitted  a  man  to  do  what  the  law 
forbids  to  be  done,  because  either  of  a  course  of  business  or  of 
the  inconveniences  which  may  result  from  a  conformity  to 
to  law.  But,  as  was  forcibly  said  by  Caldwell,  J.,  in  Mack  v. 
McDaniely  2  McCrary,  198,  it  does  not  lie  with  an  insolvent  to 
claim  the  benefit  of  a  course  of  business  applicable  to  solvent 
merchants.  If  insolvent  merchants  are  accustomed  to  send 
their  cotton  out  of  this  state  to  be  converted  into  money  to  be 
thereafter  returned  to  or  controlled  by  them,  it  is  a  course  of 
business  that  subjects  each  of  thera  to  attachment.  A  multi- 
tude of  precedent  wrongs  cannot  justify  another  and  later  one. 
But,  as  we  have  said,  it  is  not  every  removal  of  property  from 
the  state  that  will  warrant  an  attachment.  A  temporary  re- 
moval of  property  in  good  faith,  really  and  apparently,  a  re- 
moval of  exempt  property,  or  the  removal  of  a  portion  of  one's 
estate,  leaving  in  the  state  ample  visible  property  to  answer 
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the  demands  of  all  creditors,  while  within  the  letter  of  the 
statute,  would  not  be  covered  by  it,  for  the  reason  given  in 
Montague  v.  Oaddis,  37  Miss.  453,  that  it  applies  only  to  such 
removals  as  impose  danger  of  loss  to  creditors.  To  subject  a 
debtor  to  attachment  under  the  circumstances  of  the  present 
case  would  be  to  impose  a  penalty  upon  him  for  doing  what 
the  law  approves.  The  cotton  shipped  by  the  defendants  was 
of  far  less  value  than  the  debt  it  was  consigned  to  pay.  Ko 
creditor  could  by  possibility  be  injured  by  the  fact  that  it  was 
to  be  sold  beyond  the  state,  and  its  proceeds  there  applied  to 
debts  equally  binding  upon  the  debtors  as  were  those  of  other 
creditors.  If  the  shipments  had  been  for  the  purpose  of  con- 
version into  money  to  be  returned  to  the  debtors,  thereby  put- 
ting it  within  their  power  to  pay  it  to  creditors  or  to  convert 
it  to  their  own  use,  there  would  have  been  danger  of  loss  to 
creditors,  as  in  Stephenson  v.  Sloan,  65  Miss.  407;  and  this 
danger  of  loss  would  have  brought  the  transaction  within  the 
condemnation  of  the  statute.  In  the  absence  of  such  con- 
ditions, the  principle  announced  in  Montague  v.  Gaddis,  37 
Miss.  453,  controls,  and  the  court  below  was  correct  in  so 
ruling.  We  consider  it  unnecessary  to  say  more  in  reference 
to  the  other  errors  assigned  than  that  we  have  considered 
them  and  find  nothing  of  error  therein. 
The  judgment  is  aflSrmed. 


Attachment  —  Removing  Goods  from  State. —  To  authorize  an  attach- 
merit  on  the  ground  that  defendant  has  removed  his  property  out  of  the  state, 
it  must  appear  that  he  has  not  sufficient  property  left  in  the  state  subject  to 
execution  to  satisfy  plaintiff 's  claim,  and  also  that  the  collection  of  plain- 
tiff's claim  will  be  endangered  by  delay  in  obtaining  judgment,  or  a  nulla 
bowl  return:  Francis  v.  Burnett,  84  Ky.  23.  The  shipping  of  cotton  by  de- 
fendmt  from  the  state  by  the  usual  method,  with  an  honest  purpose  of  trade, 
having  sufficient  property  still  in  the  state  to  pay  his  debts,  does  not  con- 
stitute a  ground  of  attaolinient  against  him:  Stewart  v.  Cole,  46  Ala.  646. 
[n  accord  with  the  principal  case  is  Rice  v.  Pertain,  40  Ark.  157,  in  which 
the  court  held  that  the  sliippiiig  of  cotton  by  an  insolvent  debtor  to  a  credi- 
tor in  another  state,  to  be  applied  in  p  lyment  of  a  debt  due  the  latter,  no 
fraud  l>eing  intended,  would  not  authorize  the  issue  of  an  attachment  against 
the  debtor. 
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Campe  v.  Saucier 

[68  Mississippi.  278.] 
Judicial  Sali  or  Land  is  not  Coicplbtb  until  Contirmsd  by  the  court, 
•nd  the  bid  of  the  purchaser,  where  the  sale  is  for  cash,  is  not  demand- 
able  until  such  confirmation.  Where,  therefore,  a  purchaser  at  such  a 
sale  refuses  to  pay  the  amount  of  his  bid,  and  the  commissioner  there- 
upon readvertises  and  resells  the  land  for  a  lower  price,  and  reports  all 
the  facts  to  the  court,  which  ratifies  and  approves  the  resale,  no  action 
is  maintainable  against  him  by  reason  of  his  bid;  for  he  was  not  in  de- 
fault. Under  such  circumstances,  the  sale  must  be  held  to  hare  been 
abandoned  before  its  consummation. 

Action  to  recover  the  difference  between  the  defendant's 
bid  at  a  judicial  sale  of  land  and  the  amount  obtained  for  the 
same  on  a  resale.  A  commissioner  was  appointed  by  the  chan- 
cery court  in  a  partition  proceeding  to  sell  certain  lands  and 
divide  the  proceeds  among  the  owners.  At  the  sale  under  the 
decree,  Campe  was  the  highest  bidder,  and  the  property  was 
struck  off  to  him,  but  he  refused  to  pay  his  bid.  The  com- 
missioner did  not  then  report  to  the  court,  but  several  weeks 
later,  without  any  other  order,  he  readvertised  and  resold  the 
lands  at  a  lower  price.  No  deed  was  tendered  to  Campe,  nor 
was  he  cited  to  appear  and  show  cause  why  he  refused  to 
comply  with  his  bid,  or  why  a  resale  should  not  be  made  at 
bis  risk.  The  commissioner  reported  all  the  facts  to  the  next 
term  of  the  court,  whereupon  it  confirmed  the  last  sale,  and 
directed  deeds  to  be  executed  to  the  purchasers.  The  origi- 
nal owners  then  brought  this  action,  and  recovered  a  verdict 
and  judgment,  from  which  the  defendant  appealed. 

Elliott  Henderson,  for  the  appellant. 

T.  S.  Ford  and  E.  J.  Bowers,  for  the  appellee. 

Campbell,  J.  This  case  presents  several  questions,  but  as 
one  of  them  is  decisive  of  the  controversy,  we  confine  our  ex- 
amination and  decision  to  it.  Did  the  commissioner  for  the 
sale  of  the  land  have  the  right  to  resell  it  as  he  did?  and  is 
Campe  liable  in  this  action  for  the  difference  in  what  the  land 
was  bid  off  for  at  the  first  sale  and  the  second?  The  efforts 
of  counsel  and  ourselves  have  failed  to  produce  a  single  prece- 
dent for  such  an  action.  The  nearest  approach  to  it  is  Mavrit 
V.  Brown,  33  Miss.  566,  69  Am.  Dec.  362,  cited  by  counsel  f<ir 
the  appellee.  That  is  an  action  by  an  administrator,  who 
sold  a  negro  at  public  outcry,  and  upon  the  refusal  of  the 
highest  bidder  to  comply  with  the  terras  of  the  sale,  imme- 
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diately  resold  to  the  highest  bidder,  and  sued  the  first-men- 
tioned bidder  for  the  difference  between  his  bid  and  the  lower 
price  for  which  the  property  went  on  the  resale,  and  he  was 
held  to  be  entitled  to  recover.  We  would  follow  that  case 
upon  a  similar  state  of  facts,  but  the  case  before  us  is  widely 
dififerent,  resulting  from  the  difference  between  real  and  per- 
sonal property,  and  the  modes  of  dealing  with  them.  The  set- 
tled doctrine  in  this  state,  as  elsewhere,  with  respect  to  judicial 
sales  of  land,  such  as  this  was,  is,  that  the  court  is  the  ven- 
dor, through  the  cornniissioner  as  its  representative,  and  that 
the  sale  is  not  complete  until  it  has  been  confirmed  by  the 
court;  and  from  this  it  results  that  the  money,  where  the  sale 
is  for  cash,  is  not  demandable  until  confirmation  of  the  sale 
by  the  court.  Until  then,  no  conveyance  should  be  made  to 
the  purchaser,  who  must  be  ready  to  fulfill  his  contract  when 
the  court  confirms  the  sale,  and  has  until  then  to  do  it: 
Tooley  v.  Gridley,  3  Smedes  &  M.  493;  41  Am.  Dec.  628; 
Sanders  v.  Dowell^  7  Smedes  &  M.  206;  Gowan  v.  Jones,  10 
Smedes  &  M.  164;  Henderson  v.  Herrod,  23  Miss.  434;  Coul- 
ter V.  Herrod,  27  Miss.  685;  Mitchell  v.  Harris,  43  Miss.  314; 
R,'du8  v.  Hay  den,  43  Miss.  614;  Slate  v.  Cox,  62  Miss.  786; 
Daniell's  Chancery  Pleading  and  Practice,  *1274  et  seq.; 
12  Am.  &  Eng.  Ency.  of  Law,  219;  Cruikshank  v.  Luttrell,  67 
Ala.  318. 

The  course  for  the  commissioner  was  to  report  to  the  court 
the  sale  he  made,  and  to  let  the  court  deal  with  the  buyer, 
for  which  it  had  ample  power:  Daniell's  Chancery  Pleading 
and  Practice,  *1281;  2  Jones  on  Mortgages,  sees.  1642  et 
seq.;  note  to  Mount  v.  Brown,  69  Am.  Dec.  369.  As  this 
course  was  not  pursued,  but  the  commissioner  readvertised 
and  resold  the  land,  and  reported  his  action  to  the  court, 
which,  with  information  by  the  report  that  the  land  had  been 
bid  off  by  Campe,  who  refused  to  stand  by  his  bid,  ratified 
and  approved  the  resale  by  the  commissioner,  the  sale  to 
Campe  must  be  held  to  have  been  abandoned  before  its  con- 
summation, and  no  action  is  maintainable  against  him  by 
reason  of  his  bid.     He  was  not  in  default. 

The  case  of  Hutton  v.  Williams,  35  Ala.  503,  76  Am.  Dec. 
297,  cited  by  counsel  for  the  appellee,  shows  that  the  sale 
was  duly  reported  to  the  court,  which  ratified  the  sale,  and 
directed  a  resale  of  the  land  on  the  terms  of  the  first  sale,  at 
the  risk  of  the  party  who  was  the  highest  ladder  at  the  first 
Bale,  and  had  refused  to  comply  with  the  terms  of  sale.    That 
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case  is  an  authority  for  what  we  regard  as  the  correct  practice 
in  such  cases. 

In  a  note  to  Mount  v.  Brown,  33  Miss.  566,  on  p.  369,  69 
Am.  Dec,  it  is  laid  down  that,  besides  the  njodes  of  enforcing 
the  bidder's  liability  by  the  court  making  the  sale,  there  are 
two  remedies  at  law,  and  that  an  action  at  law  may  be 
brought  upon  the  purchaser's  notes  or  bonds  given  for  the 
payment  of  the  purchase-money,  and  that  the  "  officer  of 
the  court  who  makes  the  sale  may  sue  at  law  to  recover  the 
amount  bid,  or  the  deficiency  arising  upon  a  resale;  for  the 
remedy  in  equity  to  compel  by  summary  process  the  pur- 
chaser to  complete  his  purchase  or  pay  the  deficiency  on  a 
resale  is  cumulative,  not  exclusive";  and  TownsTiend  v.  Simon^ 
38  N.  J.  L.  239,  Sliinn  v.  Roberts,  20  N.  J.  L.  435,  43  Am. 
Dec.  63d,  and  two  Louisiana  cases,  are  cited  in  support  of  the 
last-mentioned  proposition. 

There  can  be  no  dispute  as  to  the  other,  viz.,  that  an  action 
at  law  is  maintainable  by  the  payee  of  a  note  or  bond,  but 
the  cases  cited  for  the  last  do  not  decide  anything  n)ore  than 
that  the  officer  who  made  a  sale  upon  the  condition,  in  writ- 
ing, among  others,  "  that  if  the  purchaser  fail  to  comply  with 
the  conditions  of  sale,  the  property  would  be  resold,  and  the 
former  purchaser  held  liable  for  all  losses  and  expenses,"  etc., 
could  maintain  an  action  against  one  who  bid  oflf  the  property, 
and  signed  at  the  foot  of  the  conditions  of  sale  a  written  ac- 
knowledgment of  his  purchase,  and  afterwards  refused  to 
complete  the  purchase  by  accepting  a  deed  and  paying  the 
purchase-money,  to  recover  the  difference  between  his  bid  and 
the  price  realized  at  the  second  sale,  etc. 

This  is  merely  to  assert  that  one  of  the  parties  to  a  written 
contract  may  sue  the  other  for  its  breach,  to  which  we  assent; 
but  the  cases  cited  do  not  maintain  the  right  of  action  in  the 
case  we  are  considering.  The  cases  cited  as  being  in  the 
Louisiana  reports  rest  upon  statutory  regulations,  and  may 
be  laid  out  of  view.  In  12  Am.  &  Eng.  Ency.  of  Law,  234,  is 
the  same  statement  found  as  in  69  American  Decisions,  and 
quoted  above,  and  the  case  of  Townshend  v.  Simon,  38  N.  J.  L. 
239,  cited,  upon  which  we  have  already  remarked. 

It  may  seem  incongruous  to  sustain  an  action  by  a  sheriff, 
or  an  administrator,  in  the  state  of  case  disclosed  by  Mount  y. 
Brown,  33  Miss.  566,  69  Am.  Dec.  362,  or  upon  the  facts  in 
the  New  Jersey  cases,  and  to  refuse  to  do  it  in  the  state  of 
case  here  presented;  but  it  is  a  corollary  from  the  established 
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doctrine  in  this  state,  and  in  other  states,  and  in  England, 
that  a  Bale  like  this  is  not  conplete  until  confirmation,  and 
until  then  there  is  no  right  in  the  person  selling  to  complete 
the  sale  by  demanding  the  money,  and  making  a  conveyance, 
and  therefore  there  was  no  default  by  Campe,  and  the  subse- 
quent action  of  the  commissioner  and  the  court  precluded  his 
being  put  in  default,  and  thus  he  escaped  all  liability. 

There  is  no  advantage  in  having  a  right  to  sue  at  law  for  a 
difference  in  bids,  as  in  Mount  v.  Broirn,  33  Miss.  666,  69  Am. 
Dec.  369,  because  the  power  of  the  court  making  the  sale  is 
ample  to  enforce  any  liability  of  the  bidder,  if  he  is  solvent, 
and  if  he  is  not,  a  recovery  against  him  at  law  would  be 
fruitless,  except  to  impose  cost  on  the  party  suing. 

Reversed  and  remanded. 

Judicial  Sales  —  Necessity  of  Confirmation.  —  A  sale  by  the  conrt  of 
the  lands  of  the  estate  of  a  decedent  does  act  divest  the  heirs  of  title  until 
after  confirmation:  Oreenough  v.  Small,  137  Pa.  St.  132;  21  Am.  St  Rep.  859, 
and  note;  Apel  v,  Kelney,  52  Ark.  341;  20  Am.  St.  Rep.  183.  After  confirma- 
tion of  a  chancery  sale,  the  title  is  in  the  parchaser:  HoutUm  v.  Aycock,  6 
Sneed,  406,  73  Am.  Dec  431,  and  note.  A  sale  under  a  decree  is  not  con- 
elusive  until  confirmed:  Taylor  v.  Cooper,  10  Leigh,  317;  34  Am.  Dea  737; 
Morrow  t.  McOrtgor^  49  Ark.  67;  BarUng  y.  PeUr^  134  BL  607. 
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[68  Mississippi,  292.] 
Oftiosb  t>b  Facto,  Who  la  not.  —  A  mere  intruder  into  an  offioe,  aetlng 
without  color  of  right,  and  without  recognition  by  the  public,  cannot 
be  regarded  as  an  oflRcer  de  facto.  Where,  therefore,  a  person  elected 
justice  of  the  peace  for  a  term  beginning  January  6th,  who  qualifies 
and  receives  from  his  predecessor  the  docket  on  the  1st  of  January,  — 
both  believing  the  term  to  begin  on  that  day,  —  issues  a  writ  of  replevin 
on  January  4th,  the  writ  is  void,  aud  its  issuance  ia  uot  ihe  act  oi  a,de 
facto  officer. 

The  opinion  states  the  case. 

Perkins  and  Percy,  for  the  appellant. 

McKenzie  and  Wall,  for  the  appellee. 

Cooper,  J.  At  the  November  election  in  the  year  1889,  one 
Hughey  was  elected  a  justice  of  the  peace  for  the  third  district 
in  De  Soto  County  for  the  term  of  two  years,  to  begin  on  the 
first  Monday  of  January  thereafter.  One  Stewart  was  the 
j)red<'cessor  of  ITughey,  and  he  continued  to  reside  in  the  dis- 
trict until  after  the  beginning  of  the  term  for  which   Hughey 
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had  been  elected,  —  January  6,  1890.  Both  Stewart  and 
Hugbey  seem  to  have  rested  under  the  belief  that  the  term 
of  Stewart  ended  and  that  of  Hughey  began  on  the  first  day 
instead  of  the  first  Monday  of  January;  for  on  that  day 
Stewart  delivered  and  Hughey  received  the  docket  belonging 
to  the  justice  of  that  district,  and  thereafter  Stewart  per- 
formed no  oflBcial  act.  On  the  second  day  of  January,  1890, 
an  aflBdavit  was  made  before  Hughey  for  the  writ  of  replevin 
in  this  cause,  which  writ  was  issued  by  him  on  the  fourth  day 
of  January.  At  tliese  dates  Hughey  had  filed  his  bond  as 
a  justice  of  the  peace  for  the  term  for  which  he  had  been 
elected,  but  had  not  taken  the  oath  of  oflBce. 

The  administration  of  the  oath  to  the  plaintiflF  in  replevin 
for  the  writ  and  the  issuance  of  the  writ  were  the  first  and 
only  official  acts  done  by  him,  and  so  far  as  the  record  shows, 
no  part  of  the  public,  except  Stewart,  had  recognized  his 
claim  to  be  then  an  officer.  The  writ  was  returnable  on 
January  11th,  on  which  day  a  judgment  by  default  was  ren- 
dered by  Hughey  in  favor  of  the  plaintiff,  from  which  judg- 
ment the  defendant  appealed  to  the  circuit  court,  and  there 
moved  to  quash  the  writ  of  replevin  on  the  ground  that 
Hughey  was  neither  a  de  jure  nor  de  facto  officer  at  the  time 
of  its  issuance.  This  motion  was  submitted  on  an  agreed 
state  of  facts,  the  substance  of  which  we  have  stated,  and  the 
court  overruled  the  motion.  This  action  raises  the  first  and 
principal  error  assigned. 

We  have  examined  many  decisions  upon  the  question  in- 
volved, and  find  in  the  general  discussion  of  the  subject  no 
little  confusion,  or,  to  be  more  accurate,  an  absence  of  clear 
and  definite  statement  of  what  is  or  is  not  sufficient  to  clothe 
one  professing  to  act  officially  with  the  character  of  a  de  fdcto 
officer.  Expressions  are  found  in  several  cases  to  the  effect 
that  there  must  be  a  colorable  appointment  or  election  to  the 
office  to  constitute  the  person  acting  a  de  facto  officer.  In 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409,  Butler,  C.  J., 
in  an  elaborate  and  careful  opinion,  examined  the  cases  so 
intimating  or  deciding,  and  demonstrates  the  error,  in  princi- 
ple, of  their  decisions,  and  also  shows  them  to  be  opposed  to 
the  decided  preponderance  in  number  of  English  and  Ameri- 
can cases. 

It  has  also  been  sometimes  suggested,  even  by  the  most 
distinguished  judges,  that  the  validity  of  the  act  of  one  claini- 
ing  to  be  an  officer  cannot  be  inquired  jnto  in  a  collateral 
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controversy  between  third  persons,  because  the  officer  not 
being  a  party  to  the  proceeding,  it  would  be  unjust  to  him  to 
permit  his  title  to  be  put  in  issue  and  decided:  Pearson, 
C.  J,  in  Fowler  V.  Dchee,  9  Mass.  231;  6  Am.  Dec.  62;  Ruffin, 
C.  J.,  in  Burke  v.  Elliolt,  4  Ired.  355;  42  Am.  Rep.  142. 
But  it  is  clear  that  the  rule  rests  upon  no  such  foundation, 
for  if  it  did,  the  title  of  a  mere  usurper  could  not  be  contro- 
verted, for  he  would  not  be  a  party  to  the  suit,  and  his  right 
differs  in  degree,  and  not  in  kind,  from  that  of  one  having  no 
right,  but  a  mere  color  of  right,  to  an  office.  The  true  and 
only  foundation  of  the  rule  is,  that  it  is  essential  for  the  pro- 
tection of  those  who  must  have  official  business  transacted, 
and  who  have  neither  the  time  nor  the  opportunity  to  inves- 
tigate the  title  of  the  incumbent.  Finding  the  office  filled 
by  one  performing  its  duties  and  recognized  by  the  public  as 
the  true  officer,  those  having  occasion  for  his  services  may 
trust  to  the  facts  being  as  the  appearances  indicate  them  to 
be,  and  in  so  doing  will  be  protected.  But  the  law  affords 
this  protection,  because  to  refuse  it  would  be  to  mislead,  to 
their  injury,  persons  who  in  good  faith  and  upon  reasonable 
grounds  believe  the  person  profe.«sing  to  be  an  officer  to  be 
such  in  fact.  If  he  is  a  mere  intruder,  acting  without  color 
of  right  and  without  recognition  by  the  public,  no  one  should 
believe  him  to  be  an  officer  and  deal  with  him  as  such,  for 
no  one  can  reasonably  believe  a  fact  to  exist  for  which  he  has 
no  reasonabL  grounds. 

On  the  facts  disclosed  by  this  record,  there  was  neither  a 
colorable  right  in  Hughey  to  the  office  of  justice  of  the  peace, 
nor  previous  or  other  performance  of  official  functions,  nor 
recognition  of  his  official  character  by  the  public,  or  any  part 
thereof.  He  was  a  mere  usurper,  and  it  was  the  fault  and 
folly  of  the  plaintiff  to  resort  to  him  for  the  issuance  of  the 
writ  of  replevin,  and  on  motion  the  same  should  have  been 
quashed. 

Reversed,  writ  of  replevin  quashed,  and  suit  dismissed. 

Officers  dk  Facto,  Who  Arb,  and  Who  are  not:  See  Creighton  r. 
CorinnoivoeaUh,  83  Ky.  142;  4  Am.  St.  Rep.  143;  note  to  Smit/iv,  Bondurant, 
58  Am.  Rep.  44U-443;  note  to  Hildreth  v.  McItUire,  19  Am.  Dec.  63-69. 
One  who  euteis  into  an  office  under  color  of  title  is  an  officer  de  facto: 
Carii^le.  v.  S'l'jinaw,  84  Mich.  134;  MU/ord  School  etc.  v.  Pawner,  126  Ind. 
628;  St'Ue  v.  Leims,  107  N.  C.  907.  One  who  is  a  mere  intruder  into  an 
office  wittinnt  color  of  right  is  not  ati  officer  de  facto:  Stntp  v.  Taylor,  108 
N.  C.  1"JG;  23  Am.  St.  Rep.  51,  and  note;  JJaujieii  v.  CamfbtU,  82  Mich. 
255;  21  Am.  bt.  Rep.  557. 
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Bass  v.  Patterson. 

[68  Mississippi,  810.] 
UstTRT  —  Sale  of  Goods  on  Credit  at  Inorbased  Pricb  kot  Ustjbtous 
WHEN.  —  A  contract  for  the  sale  of  goods  on  a  credit  of  thirty  days  at 
a  certain  price,  with  a  stipulation  that  if  they  are  not  paid  for  within 
that  time  the  price  shall  be  fifteen  per  cent  additional,  ia  not  usurious. 
But  if  the  sale  is  in  fact  at  an  agreed  cash  price,  and  the  form  of  a  sale 
on  credit  is  resorted  to  for  the  purpose  of  evading  the  statute  against 
usury,  the  contract  will  be  declared  usurious.  In  such  case  the  jury 
should  be  permitted  to  determine  whether  the  fifteen  per  cent  was  a 
part  of  the  price  to  be  paid  for  the  goods  if  payment  was  not  made 
within  thirty  days,  or  was  interest  illegally  reserved  on  the  price  en- 
tered on  the  books  at  the  time  of  the  sale. 

Action  on  an  open  account.    The  opinion  states  the  case. 

T.  S.  Ford  and  Robert  Lowry,  for  the  appellant. 

D.  M.  Waikins,  and  Calhoon  and  Green,  for  the  appellee. 

Cooper,  J.  Patterson  sued  Bass  on  an  open  account,  to 
which  the  defendant  filed  an  offset  in  a  greater  amount  than 
the  claim  sued  on,  and  demanded  judgment  for  the  excess. 
The  offset  consisted  of  an  itemized  account  for  goods  sold  by 
the  defendant  to  the  plaintiff. 

One  of  the  items  of  this  account  was  for  $33.62,  and  was 
made  up  of  fifteen  per  cent  on  other  items  of  the  account  ag- 
gregating $224.14  for  goods  sold  to  the  plaintiff,  and  which 
were  not  paid  for  by  him  within  thirty  days  from  the  date  of 
sales.  There  was  evidence  tending  to  prove  that  the  agree- 
ment between  the  parties  was,  that  Patterson  was  to  pay  for 
goods  bought  by  him  from  Bass  within  thirty  days,  and  that 
he  was  to  pay  fifteen  per  cent  upon  the  price  charged  for  all 
goods  not  so  paid  for  within  that  time. 

The  court,  at  the  instance  of  Patterson,  charged  the  jury 
that,  even  though  it  should  believe  this  to  have  been  the  con- 
tract between  the  parties,  it  should  not,  in  making  up  its  ver- 
dict, charge  Patterson  with  the  additional  fifteen  per  cent. 
The  question  is  thus  sharply  presented,  whether  such  contract, 
if  made  by  the  parties,  was  usurious,  and  therefore  illegal. 

Our  statute  against  usury  declares  that  "  the  legal  rate  of 
interest  on  all  notes,  accounts,  judgments,  and  contracts  shall 
be  six  per  cent  per  annum;  but  contracts  may  be  made  in 
writing  for  the  payment  of  as  great  a  rate  as  ten  per  cent. 
And  if  a  greater  rate  of  interest  than  ten  per  cent  shall  be 
stipulated  for  in  any  case,  all  interest  shall  be  forfeited": 
Code  1880,  sec.  1141. 
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This  statute,  it  will  be  seen,  declares  simply  what  rate  of 
interest  sliall  be  lawful,  and  the  consequence  of  stipulating  for 
a  greater  rate;  it  does  not  attempt  to  define  what  usury  is,  or 
to  declare  that  all  contracts  for  the  payment  of  money  at  a 
future  date  are  usurious  when  the  sum  agreed  to  be  paid  ex- 
ceeds the  value  of  the  consideration  given  and  legal  interest 
thereon  to  the  time  of  payment.  What  contracts  are  or  are 
not  usurious  must  be  judicially  determined  according  to  the 
rules  of  law  heretofore  prevailing.  It  is  a  sufficiently  accu- 
rate definition  to  say  that  usury  is  taking  more  than  the  law 
allows  for  the  forbearance  of  a  debt:  Kent,  J.,  in  Van  Schaick 
V.  Edwards,  2  Johns.  Cas.  364.  We  have  accepted  this  defi- 
nition because  it  is  more  comprehensive  than  either  that  given 
by  Blackst,oae,  viz.,  "an  unlawful  contract  upon  the  loan  of 
money,  to  receive  the  same  again  with  exorbitant  increase": 
4  Bla.  Com.  156;  or  that  of  Bouvier,  viz.,  that  "usury  is  the 
illegal  profit  which  is  required  by  the  lender  of  a  sura  of  money 
from  the  borrower  for  its  use":  1  Bouv.  Inst.  299;  or  that  of 
Mr.  Parsons  and  Mr.  Tyler,  that  it  is  "the  taking  of  more  for 
the  use  of  money  than  the  laws  allow":  3  Parsons  on  Con- 
tracts, 107;  Tyler  on  Usury,  35. 

Under  any  and  all  circumstances,  usury  must  be  something 
other  than  a  part  of  the  debt  for  the  forbearance  of  which  it 
is  reserved. 

The  authorities  are  numerous  and  uniform  that  a  seller  of 
land  or  chattels  may  stipulate  for  a  larger  price  on  a  credit 
sale  than  he  would  be  willing  to  accept  in  cash,  and  the  trans- 
action is  not  rendered  usurious  by  the  fact  that  the  credit 
price  is  in  excess  of  the  cash  price  and  legal  interest  to  the 
date  of  payment:  Hogg  y.  Euffner,  1  Black,  115;  Brooks  \. 
Avery,  4  N.  Y.  225;  Cutler  v.  Wright,  22  N.  Y.  472;  Grxme  v. 
Adams,  23  Gratt.  225;  14  Am.  Rep.  130;  Beete  v.  Bidgood,  7 
Barn.  &  C.  453;  14  Eng.  Com.  L.;  Hoyer  v.  Edwards,  1 
Cowp.  112;  Brown  v.  Gardner,  4  Lea,  145. 

But  when  the  sale  is  in  fact  at  an  agreed  cash  price,  and 
the  form  of  a  sale  on  credit  is  resorted  to  for  the  purpose  of 
evading  the  statute  against  usury,  the  transaction  will  be  de- 
clared usurious:  Quackenbos  v.  Sayer,  62  N.  Y.  344;  Thomp' 
son  V.  Neshit,  2  Rich.  73;  Torrey  v.  Grant,  10  Smedes  &  M. 
89.  It  is,  said  Judge  Sharkey  in  the  case  last  cited,  "a  ques- 
tion of  intention." 

In  Hoyer  v.  Edwards,  1  Cowp.  112,  Lord  Mansfield  said: 
"Here  it  appears  the  whole  agreement  was  made  out  first, 
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the  price  of  the  goods  fixed,  and  a  limited  credit  given;  but 
the  party  considers  further,  that  perhaps  punctual  payment 
might  not  be  made,  and  provides  that  in  that  case  the  buyer 
shall  pay  him  so  much  more.  There  is  no  agreement  for 
forbearance  beyond  the  three  months;  the  plaintiff  might 
have  brought  his  action  instantly,  and  therefore,  if  not  paid, 
was  at  liberty  to  say  that  the  buyer  should  pay  him  a  greater 
price." 

We  think  the  court  erred  in  refusing  to  permit  the  jury  to 
determine  whether  the  additional  fifteen  per  cent  was,  by  the 
contract  of  the  parties,  a  real  part  of  the  price  of  the  goods 
sold.  If  the  testimony  of  Bass  be  received  as  true,  the  trans- 
action, except  in  form,  was  not  diflferent  from  what  it  would 
have  been  if  the  price  of  the  goods  sold  had  been  greater  by 
fifteen  per  cent  than  that  charged,  with  an  agreement  to  give 
the  buyer  a  rebate  of  fifteen  per  cent  on  all  sums  paid  within 
thirty  days.  The  jury  should  have  been  permitted  to  deter- 
mine whether  the  fifteen  per  cent  was  a  part  of  the  price  to 
be  paid  for  the  goods,  if  payment  should  not  be  made  within 
thirty  days,  or  was  interest  illegally  reserved  on  the  price 
entered  on  the  books  at  the  date  of  sale. 

Reversed  and  remanded. 


UstTRT,  What  Constitutes.  — As  to  wliat  contracts  are  nsurions,  see  note 
to  Sylrester  v.  Swan,  81  Am.  Dec.  736-738.  As  to  when  usury  exists  in  the 
sale  of  chattels,  see  note  to  Davis  v.  Oarr,  55  Am.  Deo.  393,  394,  discussing 
sales  of  goods  on  credit. 


Town  of  Kosciusko  v.  Slomberg. 

[68  Mississippi,  46a.] 
Municipal  Ordinance  PRoiiiBiTiNa  Sale  of  Second-hand  Clothing 
Void  when.  — An  ordinance  of  a  town  declaring  it  unlawful  for  any 
person  to  bring  into,  or  to  offer  for  sale  therein,  second-hand  clothing, 
without  having  first  produced  satisfactory  proof  to  the  mayor  that  such 
clothing  did  not  come  from  a  district  or  locality  in  which  contagion  or 
infection  was  prevailing  or  had  prevailed,  is,  in  the  absence  of  any  epi- 
demic or  of  other  circumstances  apparently  rendering  it  necessary  for 
the  preservation  of  the  public  health,  clearly  an  unreasonable  and  un- 
just interference  with  a  recognized  and  legitimate  business  pursuit,  in 
restraint  of  trade,  and  iliereiore  void. 

Habeas  corpcs.  Solomon  Slomberg  was  convicted  before 
the  niayor  of  the  town  of  Kosciusko  under  an  ordinance  of 
Baid  town  which  is  set  forth  in   the  opinion.     lie  refused  to 
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pay  the  fine  imposed  upon  him,  and  sued  out  a  writ  of  hahens 
corpus  before  the  circuit  judge,  who  discharged  him  from  cus- 
tody, upon  the  ground  that  said  ordinance  was  void.  The 
town  appealed.     Other  facts  are  stated  in  the  opinion. 

Anderson,  Haden,  and  Davis,  for  the  appellant. 

Allen  and  McCool,  for  the  appellee. 

Woods,  C.  J.  The  charter  of  the  town  of  Kosciusko  con- 
fers upon  the  authorities  of  that  municipalit}'-  the  power  of 
establishing  and  enforcing  quarantine  and  other  regulations 
necessary  to  the  health  of  the  town,  of  making  regulations  to 
secure  the  general  health  of  the  inhabitants  of  the  town  and 
to  prevent  and  remove  nuisances,  and  of  passing  all  ordi- 
nances which  may  be  necessary  to  carry  into  efiect  the  powers 
conferred. 

In  supposed  pursuance  of  these  charter  powers,  the  muni- 
cipal authorities  adopted  an  ordinance  declaring  it  unlawful 
for  any  person  to  bring  into,  or  to  offer  for  sale  therein, 
second-hand  clothing,  without  first  having  produced  satisfac- 
tory proof  to  the  mayor  of  the  town  that  such  clothing  did 
not  come  from  a  district  or  locality  in  which  any  contagion 
or  infection  was  prevailing  or  had  prevailed. 

The  power  to  prevent  the  introduction  of  infectious  and 
contagious  diseases  by  appropriate  regulations  is  not  to  be 
disputed.  But  to  justify  the  sweeping  and  far-reaching  use 
of  the  power  exercised  in  the  ordinance  in  the  case  before  us, 
there  must  be,  at  least,  some  circumstances  apparently  ren- 
dering such  exercise  of  this  power  necessary  for  the  preserva- 
tion of  the  health  of  the  public.  The  town  may  quarantine, 
in  cases  demanding  that  extraordinary  measure,  in  seasons 
of  epidemic,  in  the  interest  of  public  health;  but  to  justify  the 
exercise  of  this  power,  there  must  be  apparent  necessity  for 
60  doing.  In  such  cases,  regulations  unpleasantly  or  injuri- 
ously afTecting  the  individual  may  be  properly  employed  to 
accomplish  the  general  safety.  But  in  the  absence  of  any 
epidemic  apparently  requiring  the  use  of  quarantine  regula- 
tions and  regulations  restraining  trade  temporarily,  the 
exercise  of  such  power  in  the  manner  employed  in  the  ordi- 
nance of  the  town  of  Kosciusko  becomes  unreasonable  and 
oppressive. 

The  ordinance  is  in  restraint  of  a  legitimate  trade,  and  is 
unequal  and  unjust  in  its  terms  and  operation.  It  cannot 
be  contended  that  a  second-band  cl{)thin<:  store  is  a  nuisance 
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per  se,  or  that  second-hand  goods  are  infectious  in  their  na- 
ture. If  brought  from  a  locality  in  which  infectious  and  con- 
tagious diseases  are  prevailing,  or  have  recently  prevailed, 
such  goods  might  properly  be  regarded  as  endangering  the 
general  safety  and  public  health;  but  the  same  is  equally 
true  of  new  and  unused  goods.  Between  the  new  and  the 
second-hand  the  difference,  at  the  most,  is  a  degree  in  danger 
only.  Why  impose  the  burden  in  the  one  case,  and  not  in  the 
other?  Any  why  impose  it  in  either  case,  where  there  is  no 
pretext  of  apparent  necessity  for  such  interference  with  law- 
ful traffic? 

The  ordinance  is  clearly  an  unreasonable  and  unjust  inter- 
ference with  a  legitimate  and  recognized  business  pursuit,  and 
is  a  permanent  restraint  upon  trade. 

Affirmed.  

Municipal  Corpobations  —  Ordinances.  —  Municipal  ordinances  regu- 
lating the  sale  of  commodities,  enacted  under  legislative  permission,  must  be 
reasonable  in  their  provisions,  and  referable  to  the  performance  of  some  gov- 
ermental  duty:  Ex  parte  Byrd,  84  Ala.  17;  5  Am.  St.  Rep.  328,  and  note; 
Chaddock  v.  Day,  75  Mich.  527;  13  Am.  St.  Rep.  468,  and  note.  An  ordi- 
nance prohibiting  the  sale  of  lemonade  at  stands  on  the  street  was  held  void, 
as  unreasonable  and  in  restraint  of  trade:  Barling  v.  We^,  29  Wis.  307;  9 
Am.  Rep.  576. 

Municipal  Corporations  —  Invalid  Ordinance  —  Habeas  Corpus. — 
A  prisoner  detained  for  the  violation  of  an  invalid  municipal  ordinance  will 
be  discharged  on  habeas  corpus:  Ex  parte  O'Leary,  65  Miss.  180;  7  Am.  St. 
Rep.  640. 


Dederiok  V,  Wolfe. 

[68  Mississippi,  600.] 
Saxb  ov  Property,  Title  to  Which  is  Retained  as  Seourtft,  does 

NOT  Preclude  Recovery  of  Balance  of  Price  when.  —  Where 
property  is  sold,  the  seller  taking  notes  for  the  price,  in  each  of  which 
it  is  stipulated  that  the  title  to  the  property  should  remain  in  him  until 
fall  payment  of  the  notes,  and  that  in  case  of  default  the  payments 
previously  made  should  be  considered  as  payments  for  the  use  of  the 
property,  and  after  default  in  payment  of  the  last  note,  the  seller  re- 
takes the  property  and  sells  it,  after  notice  to  the  buyer,  for  a  sum  less 
than  tlie  amount  due  him  on  the  last  note,  such  sale  will  not  prechide 
him  from  recovering  the  balance  due  to  him  on  said  note,  such  note 
stipulating  that  it  was  to  be  paid  absolutely  and  at  all  events,  and 
without  defense. 
Contract,  Charactkr  of,  how  Determined. — In  determining  the  real 
character  of  a  contract,  courts  will  look  to  its  purpose,  rathor  than  to  the 
name  given  to  it  by  the  parties;  and  if  one  construction  would  make  it 
unreasonable,  while  another  would  do  justice  to  both  parties,  the  latter 
will  be  adopted 
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Assumpsit  on  a  note.  Dederick  sold  to  Wolfe  and  wife  a 
hay-press  for  $450,  taking  three  notes  of  $150  each.  Two  of 
the  notes  were  paid  when  they  fell  due.  Default  having  been 
made  in  the  payment  of  the  last  note,  Dederick  brought  an 
action  of  replevin  to  obtain  possession  of  the  press,  took  the 
press,  and  after  due  notice  to  the  debtors,  sold  the  same  at 
public  outcry  for  twenty-five  dollars,  which  sum,  less  the  ex- 
penses of  the  sale,  he  credited  on  the  note.  He  brought  suit 
in  the  justice's  court  to  recover  the  balance  due  on  the  note, 
and  recovered  judgment,  from  which  the  defendants  appealed 
to  the  circuit  court,  where  a  judgment  was  rendered  in  favor 
of  the  defendants,  and  the  plaintiff  appealed  to  this  court. 
Other  facts  appear  from  the  opinion. 

Bravie  and  Alexander y  for  the  appellant. 

E.  E.  Baldwin^  for  the  appellees. 

Campbell,  J.  By  the  writing  sued  on,  the  makers  obligated 
themselves  to  pay  the  sum  stipulated,  absolutely  and  at  all 
events,  and  were  to  have  the  possession  and  use  of  the  article 
named  until  full  payment  of  the  price,  or  until  deprived  of  it 
by  the  act  of  Dederick  for  his  own  security,  the  title  remain- 
ing in  him  until  full  payment  of  the  agreed  price,  and  any 
payment  made  before  resumption  of  possession  should  be  con- 
sidered as  payment  for  use,  but  nothing  "  shall  constitute  a 
defense  or  offset,  or  delay  prompt  payment  of  this  note  in  full 
at  maturity."  The  manifest  purpose  of  the  parties  was  to 
secure  the  press  to  the  buyer,  and  the  stipulated  price  to  the 
seller,  and  hence  the  transfer  for  use  of  the  press,  and  the  re- 
tention of  title  in  the  seller  until  paid  for.  The  transaction 
was  plainly  a  sale,  with  reservation  of  title  as  security  for  the 
price,  and  resorting  to  the  press  as  means  of  securing  payment 
of  the  note  was  in  pursuance  of  the  contract,  and  did  not  pre- 
clude a  recovery  on  the  note,  which  by  its  terms  and  the 
superadded  stipulation  was  to  be  paid  at  all  events,  and 
without  defense.  The  case  of  Bailey  v.  Hervey,  135  Mass. 
172,  relied  on  by  counsel  for  the  appellees,  rests  on  the  assump- 
tion that  the  seller  was  not  entitled  to  the  goods  sold  and  full 
pay  for  tliem,  and  as  he  had  seized  the  things  sold  and  con- 
verted tlu'in  to  his  own  use,  he  had  made  an  election  between 
inconsistent  things,  and  was  bound  by  this  election.  In  the 
case  before  us  the  seller  merely  resorted  to  the  thing  sold  to 
make  it  available  as  a  security  for  the  note  due  and  unpaid. 
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He  did  not  claim  the  right  to  the  press  and  the  money  too,  but 
to  make  what  he  could  by  a  sale  of  the  press  at  a  public  out- 
cry after  due  notice,  and  hold  the  makers  of  the  contract  to 
pay  the  balance.  Dederick  did  not  by  his  course  elect  to 
abandon  his  right  to  recover  on  the  promise  to  pay,  nor  did 
he  do  anything  inconsistent  with  a  claim  for  the  performance 
of  that  promise.  The  title  was  retained  by  the  seller  for 
the  very  purpose  of  being  made  available  to  the  payment  of 
the  money  promised,  and  it  would  be  a  strange  result  if  the 
exercise  of  this  undoubted  right  by  the  seller,  as  stipu- 
lated for  by  the  buyer,  should  preclude  a  recovery  on  the 
promise  which  by  its  terms  was  to  admit  of  no  defense.  It  is 
true,  it  was  stipulated  that  any  payment  made  should  be  con- 
sidered as  "  payment  for  use,"  but  it  was  also  stipulated  that 
no  "  cause  shall  constitute  a  defense  "  of  the  promise  to  pay 
the  money;  and  the  proposition  that  Dederick,  by  taking  pos- 
session of  the  press  to  make  it  available  as  security,  surren- 
dered or  abandoned  or  lost  his  right  to  go  for  the  money  still 
due  is  not  maintainable.  It  rests  on  the  view  that  the  con- 
tract was  really  a  mere  hiring  for  use,  and  that  the  seller 
could  end  it  by  taking  possession  of  the  press  at  any  time, 
and  treat  any  payment  he  had  received  as  hire  or  rent,  and 
this  view  would  be  maintainable,  if  regard  be  had  to  a  single 
stipulation  of  the  contract,  but  "  in  determining  the  real  char- 
acter of  a  contract  courts  will  always  look  to  its  purpose, 
rather  than  to  the  name  given  to  it  by  the  parties  ":  Hervey  v. 
Rhode  Island  Locomotive  Works,  93  U.  S.  664;  and  see  Hery^ 
ford  V.  Davis,  102  U.  S.  235,  in  which  latter  case  the  court 
dealt  with  a  contract  substantially  like  the  one  before  us,  and 
took  the  same  view  of  its  effect  as  we  do  of  this. 

The  cases  supporting  our  view  are  numerous.  Many  are 
referred  to  in  3  Am.  &  Eng.  Ency.  of  Law,  426.  Our  own  are 
decisive  in  its  favor:  Duke  v.  Shackleford,  56  Miss.  552;  Burn- 
ley  V.  Tufts,  66  Miss.  48;  14  Am.  St.  Rep.  540. 

It  would  be  a  most  unreasonable  interpretation  of  the  con- 
tract to  hold  that  Dederick's  taking  possession  of  the  press 
was  an  abandonment  of  his  claim  to  be  paid  what  had  been 
promised  and  not  paid.  There  is  no  express  provision  to  that 
effect,  and  to  give  such  effect  to  Dederick's  act  is  to  cause  a 
forfeiture  of  his  right  to  be  paid  in  full,  at  all  events,  as 
promised  by  the  buyer,  while  the  other  view  does  justice  to 
both  parties,  according  to    their   contract,  by  allowing  the 
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seller  what  he  was  promised  and  the  buyer  what  was  pur- 
chased, and  treating  the  press  as  it  was  intended  to  be,  as  a 
security  for  the  payment  of  the  ptipulated  price. 
Reversed,  and  remanded  for  a  new  trial. 


Contracts,  CoNSTRUcriON  or.  —  In  detertniniug  the  real  oharaoter  of  a 
contract,  courts  always  look  to  its  purposes,  rather  than  to  its  name  given  by 
the  parties;  and  though  the  parties  denominate  it  a  lease,  the  oonrt  may 
adjudge  it  a  eonditionul  sale,  with  a  reservation  of  title  in  the  seller:  Fideliijf 
etc  Co.  V.  Slienandoah  etc  Ji.  H.  Co.,  St)  Va.  1;  19  Am.  St.  Rep.  868.  Whera 
a  written  contract  id  capable  of  more  than  one  interpretation,  the  court  will 
take  into  consideration  the  subject-matter  and  the  circumstances,  for  the 
purpo'^e  of  giving  the  contract  its  intended  meaning:  Railway  v.  Shinn,  62 
Ark.  93;  Penaacola  0<u  Co.  v.  Lofzf,  23  Fla.  3(i8;  Hu8e  etc  Oo.  t.  HHtae, 
102  Mo.  245;  Knoufv.  Richmond  etc  R.  R.  (Jo.,  86  Va.  769;  CoUom  r.  Field, 
131  111.  39Si  Juyie  v.  Norrington,  126  Ind.  174;  Shu/er  ▼.  Henaeman,  126  Pa. 
St.  310;  First  Nat.  Bank  v.  Ja<jger,  41  Miiiu.  308. 

Sales.  — Rktentiom  of  Titlb  in  the  Seller:  See  Pratt  v.  Burhana, 
84  Mich.  487;  22  Am.  St  Rep.  703,  and  note;  note  to  Miller  ▼.  Steen,  89 
Am.  Deo.  128,  129;  note  to  Marvin  Hafe  Co,  t.  Norton,  67  Am.  Rep.  672- 
5S6;  note  to  Stadtjield  v.  Huntsman,  37  Am.  Rep.  664-668.  In  Bine  v. 
Roberts,  48  Conn.  2(J7,  cited  in  the  note  to  Singer  Mfg.  Co.  t.  Cole,  40  Am. 
Rep.  22,  an  organ  was  delivered  on  a  written  agreement  for  a  specified  rent, 
part  of  which  wa^i  paid  in  a  melodeon  delivered  by  the  buyer,  and  part  in  a 
note  executed  by  him,  payable  in  two  years,  "with  the  understanding  that 
it  I  pay  all  said  rent,  1  shall  be  entitled  to  a  bill  of  sale  of  the  organ,  and  if 
I  fail  to  pay  any  of  said  rent  when  due,  all  my  rights  herein  shall  terminate, 
and  said  H.  may  take  possession  of  said  organ."  The  organ  was  returned, 
and  it  was  hell  that  no  action  could  be  maintained  by  the  seller  on  the  note. 

In  Tufls  T.  D'Areambal,  85  Mich.  185,  ante,  p.  79,  where  the  eeller  retained 
title  to  property  until  it  should  be  paid  for,  under  a  contract  providing  that  in 
case  of  the  non-payment  of  any  of  the  purchase-money  notes  the  seller  might 
take  possession  of  the  property,  without  providing  that  the  taking  of  posses- 
sion should  be  deemed  a  rescission  or  work  a  forfeiture  of  payments  actually 
made,  upon  a  default  in  payment,  the  seller  having  replevied  the  property, 
the  court  held  that  such  action  did  not  entitle  the  buyer  to  rescind  the  oon« 
tract,  or  to  recover  the  payments  by  him  made  thereunder,  or  to  a  delivery 
of  the  unpaid  notes.  But  a  contrary  rule  seems  to  have  been  followed  ia 
Hays  V.  Jordan,  85  Ga.  741. 
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James  v.  Drew. 

[68  Mississippi,  518.J 
flormiNMBNT  Sttrvets,  Shortage  in,  how  Apportionkd.  —  Where  the 
government  map  and  the  original  field- notes  show  a  township  and  each 
of  its  sections  to  be  full,  but  all  the  monuments  between  the  two  north- 
ern tiers  of  sections  are  lost,  and  the  evidence  shows  that  there  is  a 
shortage  in  the  measurement  of  those  two  tiers,  such  shortage  should 
not  fall  wholly  on  the  northern  tier,  but  should  be  apportioned  equally 
between  the  two  tiers,  although  the  original  survey  must  have  been 
made  by  beginning  in  the  southeast  corner  of  the  township,  and  working 
northward. 

Ejectment.     The  opinion  states  the  case. 

Campbell  and  Starling,  and  Jayne  and  Watson,  for  the  ap- 
pellants. 

Yerger  and  Percy,  for  the  appellees. 

Woods,  C.  J.  The  record  in  the  case  before  us  presents  for 
consideration  the  rights  of  ownership  in  interior  and  exterior 
sections  of  land  in  a  particular  township,  in  which,  as  is  al- 
leged and  shown  for  appellees,  there  is  a  shortage,  on  north 
and  south  lines,  of  about  seventeen  chains.  It  is  the  case  of 
a  lost  boundary  between  interior  and  exterior  sections.  The 
question  is,  Shall  the  shortage  fall  upon  the  exterior  northern 
tier  of  sections?  or  shall  it  be  apportioned  ratably  between  the 
exterior  and  interior  sections? — the  boundary  line  between 
v/hich,  as  originally  established  and  marked  out  upon  the 
ground,  having  been  lost. 

Assuming  that  the  original  corner  between  sections  13  and 
14  on  the  one  side  and  sections  23  and  24  on  the  other  side 
of  the  line  dividing  middle  tiers  of  sections  of  the  township 
has  been  established,  and  that  the  original  quarter-section 
corner  between  sections  16  and  17  has  also  been  established, 
and  assuming,  as  we  are  warranted  in  doing  by  all  the  evi- 
dence on  this  point  on  both  sides,  that  the  northern  line  of 
sections  2  and  3  (which  is  also  the  northern  boundary  of  the 
township)  is  where  placed  by  appellants'  witnesses  Murray 
and  Fontaine,  it  is  manifest  that  there  is  a  shortage  in  the 
two  upper  tiers  of  sections,  that  embracing  10  and  11  and  that 
embracing  2  and  3,  of  about  seventeen  chains. 

The  original  survey  and  field-notes  show  the  township  and 
each  of  its  sections  to  be  full.  It  appears  from  tlie  evidence 
that  the  yet  remaining  marks  and  monuments  of  the  original 
survey  demonstrate  with  reasonable  certainty  that  the  several 
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sections  lying  in  the  first  four  tiers,  beginning  to  count  from 
the  southern  line  of  the  township,  are  all  full  sections,  as 
shown  on  the  original  map  of  the  survey  and  the  field-notes. 
The  shortage,  then,  is  necessarily  to  be  looked  for  and  found 
in  the  territory  in  which  sections  2  and  3  and  10  and  11  are 
situated. 

We  have,  then,  the  southern  boundary  of  10  and  11  ascer- 
tained and  known,  and  the  northern  boundary  of  2  and  3 
likewise  ascertained  and  known;  and  we  have  no  monuments, 
so  far  as  this  record  discloses,  by  which  to  fix  the  boundary 
line  between  2  and  3  on  the  one  side,  and  10  and  11  on  the 
other.  As  to  every  other  boundary  line  in  the  township,  so 
far  as  now  appears  to  us,  there  is  or  may  be  had  certain 
knowledge.  As  to  this  vital  line  in  the  disputed  territory,  we 
grope  in  impenetrable  darkness. 

In  this  state  of  the  case,  what  rule  must  govern?  In  every 
case  where  purchasers  acquired  title  to  lands  situated  as  are 
those  involved  in  this  litigation,  shown  by  the  original  survey 
and  field-notes  to  be  full  sections,  but  subsequently  ascer- 
tained to  be  fractional  in  some  part,  deficient  in  acreage  some- 
where, and  the  dividing  boundary  originally  marked  out  on 
the  ground  is  irrevocably  lost,  upon  whom  siiall  the  shortage 
be  placed? 

The  trial  below  was  had,  we  think,  upon  the  theory  that 
the  loss  must  fall  upon  the  owners  of  the  northern  tier  of  sec- 
tions. This  theory  must  be  supported  by  reference  to  the 
manner  of  the  original  survey  and  the  regulations  controlling 
such  survey.  The  original  survey  must  have  been  begun, 
after  the  running  and  establishment  of  the  township  lines,  in 
the  southeast  corner  of  the  township,  and  thence  working 
northward  in  laying  off  full  sections,  and,  by  necessity,  put- 
ting any  excess  or  deficiency  in  quantity  of  land  in  the  only 
remaining  sections,  viz.,  those  constituting  the  northern  tier. 
Such  is  tiie  manner  in  which  original  surveys  are  made,  and 
such  course  is  consonant  with  reason  and  experience.  But 
in  the  case  at  bar  the  original  survey  and  field-notes,  intro- 
duced by  appellees,  show  all  the  sections  full,  and  there  was 
no  excess  or  deficiency  to  be  placed  on  any  tier  of  sections. 
Tlie  natural  monuments  yet  remaining  show  no  deficiency  in 
any  of  the  tiers  of  sections  south  of  those  embracing  the  dis- 
puted territory.  The  deficiency  lies  in  the  first  and  second 
tiers  on  tlie  northern  border,  clearly,  and  the  original  survey 
and  field-notes  have  not  paid  any  regard  to  it.     Looked  at  in 
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this  way,  we  do  not  see  how  the  theory,  based  upon  the  man- 
ner of  making  the  original  survey,  can  be  maintained. 

The  case  before  us  is  one  in  which  the  government  map  of 
the  original  survey  and  the  field-notes  show  all  the  sections 
of  the  township  to  be  full  sections.  It  was  a  purchase  by  the 
owners,  as  we  must  conclude,  of  full  sections,  as  they  sup- 
posed and  had  reason  to  believe.  After  all  monuments  have 
been  destroyed  or  lost,  it  appears  that  the  original  survey  was 
erroneous,  and  that  the  original  boundary  cannot  be  estab- 
lished. Shall  the  hardship  of  the  entire  loss  resulting  from 
such  shortage,  under  such  circumstances,  be  borne  by  the 
owner  of  the  northern  sections?  Would  not  the  imposition 
of  this  burden  be  purely  arbitrary  and  inequitable?  Will  we 
be  authorized  in  entertaining  the  presumption  that  the  short- 
age of  the  north  and  south  line  arose  out  of  error  of  original 
survey  of  that  particular  part  of  the  line  in  the  extreme  north- 
ern tier  of  sections?  Rather,  will  not  justice  require  us  to 
presume  that  the  shortage  arose  from  error  in  the  original 
survey  of  the  whole  line  in  the  disputed  territory?  We  feel 
constrained  to  take  the  latter  as  the  true  ground.  If  we  are 
correct  in  this,  reason  and  conscience  would  plainly  require  the 
shortage  to  be  apportioned  among  the  owners  of  the  sections, 
or  subdivisions  of  sections,  ratably,  lying  on  the  line  of  shortage. 

This  general  statement  of  our  opinion  is  in  harmony  with 
the  current  of  authority:  See  Tiedeman  on  Real  Property, 
sec.  832;  2  Am.  &  Eng.  Ency.  of  Law,  503;  Moreland  v.  Page^ 
2  Iowa,  139;  Jones  v.  Kimble,  19  Wis.  429. 

We  have  carefully  examined  the  Missouri  cases  holding  to 
the  contrary  view,  but  we  find  nothing  in  them  which  at  all 
tends  to  impair  our  confidence  in  the  doctrine  to  which  we 
give  our  assent.  The  case  of  Overton  v.  Davisson,  1  Gratt, 
211,  42  Am.  Dec.  544,  is  not,  we  think,  necessarily  in  conflict 
with  our  opinion. 

While  no  instructions  were  given  the  jury  on  the  trial 
below,  some  of  the  rulings  of  the  court  on  the  admission  of 
evidence  violated  the  rule  governing  in  cases  like  the  present, 
as  herein  laid  down. 

Reversed  and  remanded. 

Surveys,  Shortaob  in,  how  ArpoRTiONin):  See  Pereks  r.  Magoon,  78 
Wis.  27;  23  Am.  St.  Rep.  389,  and  cases  cited  in  note.  The  cases  so  cited, 
in  our  judgment,  correctly  construe  the  statute  controlling  surveys  of  pub- 
lic lands;  but  we  know  not  how  to  reconcile  with  them  the  opinion  ia  the 
principal  case. 
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ii90         Stowers  v.  Postal  Telegraph  Cable  Co.     [Miss. 
Stowrrs  V,  Postal  Telegraph  Cable  Company. 

[68  Mississippi,  669.] 
Tbleoraph  Ijnb  in  Street  is  Additional  Servitudb  toe  Which 
Abdttino  Owner  must  bb  Compensated.  —  A  telegraph  line  along 
a  public  street  ia  no  part  of  the  equipment  of  the  street,  but  is  foreiga 
to  its  use,  aud  an  additional  servitude.  A  nmuicipal  corporation  can- 
act  therefore  authorize  a  telegraph  company  to  construct  its  line  along 
■•  public  street,  without  first  making  compensation  to  an  abutting 
owner,  whether  the  fee  in  the  street  is  in  him  or  in  the  public. 

Bill  by  Stowers  to  enjoin  the  defendant  from  putting  up 
one  of  its  posts  on  the  sidewalk  in  front  of  his  lot,  without  his 
consent  and  against  his  protest.  The  bill  alleged  that  com- 
plainant was  the  owner  of  the  lot  to  the  center  of  the  street. 
The  answer  admitted  the  ownership  of  the  lot,  but  denied 
that  complainant  was  entitled  to  the  use  of  the  street  to  its 
center  free  from  obstruction.  After  hearing,  the  injunction 
was  dissolved,  and  the  plaintiff  appealed. 

Birchett  and  Shelton,  for  the  appellant. 

Warren  Cowan,  for  the  appellee. 

Cooper,  J.  There  is  some  conflict  in  the  authorities,  but 
the  decided  weight  is  to  the  eflFect  that  telegraph  companies 
form  no  part  of  the  equipment  of  a  public  street,  but  are  foreign 
to  its  use,  and  that  where  the  abutting  owner  is  the  owner 
of  the  fee  to  the  center  of  the  street  he  is  entitled  to  additional 
compensation  for  the  additional  burden  placed  upon  his  land. 
Lewis  on  Eminent  Domain,  sec.  131;  citing  Board  of  Trade  Tel, 
Co.  V.  Barnett,  107  111.  507;  47  Am.  Rep.  453;  Dusenbury  v. 
Mutual  Union  Tel.  Co.,  11  Abb.  N.  C.  440;  Metropolitan  etc. 
Tel.  Co.  V.  Colwell  Lead  Co.,  50  N.  Y.  Sup.  Ct.  488;  Broome  v. 
New  York  etc.  Tel.  Co.,  42  N.  J.  Eq.  141;  contra,  Hewett  v. 
Western  U.  Tel.  Co.,  4  Mackey,  424;  Pierce  v.  Drew,  136  Mass. 
75;  49  Am.  Rep.  7;  Julia  Building  Ass'n  v.  Bell  Tel.  Co.,  88  Mo. 
258;  57  Am.  Rep.  398. 

Though  the  question  was  not  involved  in  the  decision  of 
the  cause  then  before  the  court,  Arnold,  C.  J.,  in  Theobold  v. 
Louisville  etc.  R^y  Co.,  66  Miss.  279,  stated,  in  delivering  the 
opinion  of  the  court,  that  there  was  no  difference  in  right  in 
cases  where  the  owner  of  the  abutting  land  owned  the  fee  to 
the  center  of  the  street  and  those  in  which  the  fee  was  in  the 
public.  To  that  declaration,  and  upon  the  authorities  there 
cited,  we  now  give  the  force  of  decision. 

It  follows  that  it  was  not  competent  for  the  city  of  Vicks- 
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burg,  by  the  action  of  its  municipal  authorities,  to  authorize 
the  erection  of  the  telegraph  wires  by  the  telegraph  company, 
to  the  injury  of  appellant,  without  having  first  made  compen- 
sation to  him  for  the  injury  inflicted  upon  him.  The  authority 
granted  by  the  municipality  would  protect  the  company  in 
its  interference  with  the  rights  of  the  public,  which  is  rep- 
resented by  the  local  authorities.  But  it  cannot  operate  to 
withdraw  from  the  appellant  his  right  of  property  and  confer 
it  upon  the  company.  That  right  is  secured  by  constitutional 
provision,  and  can  only  be  obtained  by  the  exercise  of  the 
right  of  eminent  domain,  and  upon  due  compensation  being 
first  made. 

The  decree  is  reversed,  the  injunction  reinstated,  and  cause 
remanded.  

HioHWATS  —  ADDmoHAL  SsHvrruDB  —  Erbotion  o»  Telegraph  Link.  — 
The  erection  of  a  telegraph  line  upon  a  highway  is  an  additional  servitude, 
for  which  compensation  must  he  made  to  the  owner  of  the  fee:  Western  U. 
Tel  Co.  V.  Williams,  86  Va.  696;  19  Am.  St.  Rep.  908,  and  note.  Legislative 
authority  to  telegraph  companies  to  erect  poles  in  public  streets  is  subject 
to  the  liability  to  make  compensation  to  the  adjacent  land-owners  for  the 
luw:  Board  ef  Trade  Tel  Co.  v,  BarneU,  107  111.  507;  47  Am.  Rep.  453.  See 
also  extended  not«  to  McCormiek  r.  District  of  Columbia,  54  Am.  Rep.  290, 
and  Pieres  v.  Drtw,  4A  Am.  Rep.  14-19,  in  which  this  sabject  is  fully  dis- 
•ossed. 


Maury  v.  State. 

[68  Mississisppi ,  606.) 

HoHion»  IK  Rksistino  Unlawful  Attack  is  not  Murder,  No  Maliob 
BEIMO  Shown.  —  Where  twelve  armed  men,  late  at  night,  ride  to  the 
home  of  the  defendant,  by  whom  one  of  them  had  been  beaten  a  few  days 
before,  call  for  him  without  having  or  professing  to  have  any  authority 
to  arrest  him,  search  the  premises  for  him,  and  in  doing  so  break  open 
the  smoke-house,  and  upon  some  one  in  or  near  the  cotton-house  crying 
out,  "Here  iie  is,"  advance  towards  that  place,  and  the  defendant,  with 
several  of  his  friends  in  hiding  in  the  cotton-house,  fire  upon  the  attack- 
ing party,  killing  two  of  them,  the  crime  of  murder  is  not  predioableof 
these  facts. 

Listruction  Inapplicable  to  Case  should  not  b>  Oiten.  —  Ab  im- 
struction  which  has  no  application  to  the  case  as  made  by  tho  ovi- 
dence  should  not  be  given  to  the  jury. 

Time  for  Deliberation  of  Jury  Insuffioimit  when.  —  Where  a  jury 
in  a  murder  case  retire  for  deliberation  at  10:.35,  p.  M.,  on  Saturday 
night,  and  at  11:30,  p.  m.,  ask  the  court  how  long  they  have  to  deliber- 
ate, and  are  informed  that  the  court  will  adjourn  at  12  o'clock,  where- 
upon they  immediately  return  a  verdict  of  guilty,  the  time  given  for 
deliberation  is  insufficient. 
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Indictment  for  murder.  The  defendant  was  convicted  of 
the  murder  of  one  M.  H.  Maury.  The  facts  of  the  case  are 
as  follows:  A  white  man  named  Nicholson  and  the  defend- 
ant had  a  fight  on  the  road  where  they  met  on  a  Thursday 
night,  in  which  Nicholson  was  worsted.  On  the  follow- 
ing Sunday  night,  Nicholson,  with  eleven  or  twelve  of  his 
friends,  rode  to  defendant's  farm.  They  rode  rapidly  into 
his  yard  and  called  for  him.  Not  finding  him,  they  searched 
the  premises,  and  found  several  colored  men  shut  up  in  the 
smoke-house,  which  they  broke  open.  The  defendant  was 
not  there.  Ahout  that  time  some  one  in  or  near  the  cotton- 
house  cried  out,  "  Here  is  George."  Some  of  the  party  then 
started  towards  the  cotton-house,  when  a  volley  was  fired 
therefrom,  killing  two  of  them,  one  of  whom  was  M.  H. 
Maury,  a  son  of  the  defendant's  former  owner,  and  the  other 
a  man  named  Cobb,  a  brother-in-law  of  Nicholson.  On  the 
trial,  several  of  the  party  testified  that  they  went  to  de- 
fendant's house  merely  to  arrest  him.  It  was  shown  that 
Nicholson  had  told  Cobb  of  the  beating  the  defendant  had 
given  him,  and  that  Cobb  had  collected  the  men  who  went 
to  defendant's  house.  The  defendant  testified  in  his  own  be- 
half that  he  was  not  among  those  who  did  the  shooting,  hav- 
ing fled  before  it  took  place.  The  motion  for  a  new  trial 
alleged  that  the  jury,  after  receiving  its  instructions,  retired 
at  10:35  o'clock  on  Saturday  night,  and  at  or  about  11:30 
o'clock  sent  the  oflBcer  to  the  judge  to  know  how  long  they 
had  in  which  to  return  a  verdict,  and  the  judge  sent  them 
word  that  the  court  would  adjourn  at  12  o'clock,  and  that  the 
jury,  immediately  after  receiving  the  message,  returned  the 
verdict.  The  following  are  the  instructions  referred  to  in 
the  opinion:  "5.  Under  the  law  of  this  state,  any  private  per- 
son has  a  right  to  arrest  any  one  who  has  committed  a  felony, 
and  when  he  has  reasonable  grounds  to  suspect  and  believes 
the  person  proposed  to  be  arrested  to  have  committed  the 
same,  and  this,  too,  with  or  without  a  warrant."  "  10.  Even 
though  the  jury  may  believe  from  the  evidence  that  M.  H. 
Maury  and  the  parties  with  him  had  no  right  to  make  any 
arrest  of  George  Maury  without  a  warrant,  yet  if  they  be- 
lieve that  M.  H.  Maury  and  those  with  him  were  informed  by 
Cobb  that  he  had  a  writ  for  the  arrest  of  the  defendant,  and 
they  so  believed,  and  that,  acting  on  such  information,  they 
went  with  Cobb,  and  that  the  defendant,  or  some  one  acting 
in  concert  with  him,  willfully,  feloniously,  and  with   malice 
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aforethought,  shot  M.  H.  Maury,  from  the  effects  of  which  he 
died,  then  they  vfiU,  find  him  guilty  as  charged."  The  ver- 
dict and  judgment  was  that  defendant  be  imprieoued  for 
life,  and  he  appeals  in  forma  pauperis. 

No  counsel  for  the  appellant. 

T.  M.  Miller^  attorney-general,  for  the  state. 

Campbell,  J.  It  is  inconceivable  that  the  crime  of  murder 
is  predicable  of  the  facts  disclosed  by  the  evidence  in  this 
case.  The  time  and  place  and  the  circumstances  of  the 
killing  forbid  any  such  conclusion  as  a  verdict  of  guilty  of 
murder.  If  the  killing  by  the  accused  was  not  justifiable,  as 
being  in  self-defense,  it  was  no  more  than  manslaughter,  un- 
less it  could  be  believed  that  it  (the  killing)  was  referable,  not 
to  resistance  of  the  illegal  arrest,  but  to  malice,  and  there 
seems  to  be  little  ground  for  that.  It  is  not  claimed  that  the 
accused  had  committed  a  felony.  There  was  no  affidavit,  or 
indictment,  or  warrant  against  him,  even  for  a  misdemeanor; 
and  when,  on  that  Sunday,  he  learned,  as  he  must  have  done 
from  its  publicity,  that  the  friends  of  the  man  with  whom  he 
had  a  fight  the  Thursday  night  preceeding  were  being  col- 
lected for  a  nocturnal  visit  to  his  home,  it  was  quite  natural 
for  him,  and  was  his  right,  to  collect  his  friends,  and  prepare 
to  defend  his  home  and  person  according  to  the  exigency; 
and  when  twelve  men,  including  his  adversary  in  the  fight  of 
Thursday,  armed  with  guns  and  pistols,  at  or  after  the  hour 
of  ten  o'clock  at  night,  hurriedly  advanced  into  his  yard, 
calling  for  him,  but  without  any  authority  to  arrest  him,  and 
not  professing  to  have,  making  no  announcement  of  what 
they  wanted  him  for,  and  he  or  his  friends  fired  into  the  as- 
sailing party,  and  killed  some  of  them,  it  was  not  murder: 
Wharton  on  Homicide,  sec.  227.  The  wonder  is,  that  the  jury 
BO  found,  and  in  view  of  the  instructions  for  the  defendant, 
it  is  difficult  to  account  for  the  verdict,  except  upon  the  as- 
sumption of  misunderstanding  by  the  jury  of  the  law  of  the 
case,  or  want  of  sufficient  time  for  deliberation.  The  fifth  in- 
struction for  the  state  had  no  application  to  the  case  as  made 
by  evidence,  and  was  probably  asked  and  given  inadvertently, 
for  there  was  no  hint  of  any  felony  having  been  committed; 
and  it  is  probable  that  harm  was  done  by  this  instruction.  It 
is  also  probable  that  the  tenth  instruction  for  the  state  misled. 
In  view  of  this,  and  the  facts  attending  the  homicide,  and 
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the  short  time  allowed  the  jury  for  deliberation,  we  are  con- 
strained to  reverse  the  judgment,  and  grant  a  new  trial. 
Reversed  and  remanded. 

CniHiNAL  Law  —  Homicide.  —  Where  wa  oflBcer  with  an  armed  pos$e  lur- 
prisesaman  by  a  night  visit  with  the  intent  to  arrest  him,  and  he,  knowing 
nothing  of  their  intent,  kills  the  officer,  it  is  not  murder,  but  manslaughter: 
(M>om  V.  Stale,  85  Ga.  718;  21  Am.  St.  Rep.  179,  and  note;  Jones  v.  SUUe, 
2GTex.  App.  1;  8  Am.  St.  Rep.  454,  and  note.  Homicide  is  justifiable  where 
it  is  committed  by  one  whose  habitation  is  entered  in  a  violent  and  riotous 
manner  by  a  party  for  the  evident  purpose,  to  him,  of  offering  violence  to 
■ome  occupant  thereof:  People  v.  Batckelder,  27  CaL  69;  86  Am.  Dm.  2S1, 
and  note;  Ooitu  r.  StaU,  46  Ohio  St.  458. 


Alsup  v.  Banks. 

[68  Mississippi, 664.] 

Lkasb  is  not  Terminated  bt  Death  of  Le.?see  whxk. — A  lease  of 
land,  the  execution  of  which  was  not  with  reference  to  a  business  which 
could  not  be  carried  on  without  the  personal  presence  of  the  lessee,  is 
not  terminated  by  his  death,  but  his  estate  is  liable  for  the  rent  during 
the  entire  term. 

Lkssor  mat  Re-lease  Premises  Demised,  and  Hold  Lessee's  Adminis- 
trator FOR  Deficit,  when. — Where  the  administrator  of  a  deceased 
lessee  notifies  the  lessor  of  his  determination  to  abandon  the  leased 
premises,  but  the  lessor  objects  to  bis  doing  so,  and  notifies  him  that  he 
will  re-lease  the  premises  for  the  best  rent  he  can  get,  and  hold  the  les- 
see's estate  for  any  deficit  that  may  arise,  there  is  no  annulment  of  the 
lease,  and  the  lessor  may  recover  from  the  administrator  the  amount  of 
such  deficit. 

N.  M.  Alsup  leased  certain  lands  from  R.  M.  and  H.  Banks 
for  a  term  of  five  years.  Towards  the  end  of  the  first  year  of 
the  term  the  lessee  died.  J.  H.  Alsup  qualified  as  adminis- 
trator of  his  estate.  The  administrator  abandoned  the  prem- 
ises under  the  circumstances  stated  in  the  opinion,  and  the 
lessors  rented  them  to  another  person  for  three  years  at  a 
lower  rent.  This  suit  was  brought  to  recover  the  difference 
between  the  rent  the  lessee  had  agreed  to  pay  and  that  for 
which  the  premises  were  re-leased.  The  administrator  an- 
swered that  the  lessors  had  voluntarily  canceled  the  contract 
of  lease,  that  the  lessors  had  taken  back  the  premises  after 
the  death  of  the  lessee,  and  that  the  contract  was  terminated 
by  his  death.  The  defendant  made  his  answer  a  cross-peti- 
tion, in  which  he  alleged  that  the  lessee's  estate  was  insolvent, 
and  asked  that  the  complainants  should  be  required  to  pay 
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him,  for  the  benefit  of  the  other  creditors  of  the  estate,  the  dif- 
ference between  their  pro  rata  share  of  the  assets  of  said  estato^ 
according  to  the  full  amount  of  their  claim,  and  what  they 
were  receiving  as  rents  from  the  party  to  whom  they  had 
rented  the  land  after  it  was  surrendered  by  the  administrator. 
A  demurrer  to  the  cross-petition  was  sustained,  the  case  went 
to  trial,  and  resulted  in  a  decree  in  favor  of  the  plaintifiTs. 
Other  facts  are  stated  in  the  opinion. 

8t.  John  Waddelly  for  the  appellant. 

Perkins  and  Percy^  for  the  appellees. 

Woods,  J.  That  the  demurrer  to  the  cross-petition  wa» 
properly  OTerruled  is  too  clear  to  require  any  remark. 

Equally  non-maintainable  is  the  proposition  that  the  con- 
tract of  lease  was  terminated  by  the  death  of  the  lessee,  and 
that  no  suit  to  enforce  the  same  could  be  prosecuted  against  his 
administrator.  That  a  contract  of  lease  for  a  very  valuable 
plantation  running  for  a  term  of  five  years  does  not  fall  in 
the  small  class  of  contracts  ended  by  the  death  of  the  lessee 
is  perfectly  clear.  The  execution  of  this  contract  was  not 
with  reference  to  a  business  which  could  not  be  carried  oa 
without  the  personal  presence  of  the  lessee.  Such  a  thought 
cannot  be  supposed  to  have  occurred  to  the  parties  to  the  con- 
tract, for  the  execution  of  it  was  not  at  all  contingent  upon 
the  continued  existence  of  the  parties,  or  either  of  them. 

The  remaining  contention  on  the  part  of  appellant  rests 
upon  the  proposition  that  there  was  an  annulment  of  the 
lease-contract  by  agreement,  or  by  implication  in  law  from 
the  acts  of  the  parties  and  a  surrender  by  the  administrator. 
The  facts  are,  that  after  the  death  of  the  lessee,  and  at  the 
beginning  of  the  second  year  of  the  term,  the  appellant  signi- 
fied to  appellees  his  purpose  not  to  carry  out  the  contract,  and 
to  abandon  and  surrender  up  the  premises,  which  was  met  by 
an  expression  of  unmistakable  unwillingness  to  that  course 
by  appellees;  that  soon  afterwards,  appellant  did  abandon 
and  vacate  the  premises;  that  appellees  notified  him  that 
they  would  hold  the  estate  of  the  lessee  for  the  rents,  accord- 
ing to  the  terms  of  the  lease,  and  that  they  would  let  the 
premises  for  the  account  of  the  intestate's  estate,  and  hold  it 
for  any  deficit  that  might  arise;  that  appellees,  after  appel- 
lant's abandonment  of  the  premises,  took  possession  and 
rented  the  place  to  others,  at  an  annual  rental  less  by  about 
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a  thonBancI  dollars  than  that  agreed  to  be  paid  by  the  deceased 
lessee;  that  appellees  did  all  they  could  to  obtain  the  best 
terms  in  renting  to  others,  and  that  the  price  obtained  was 
the  highest  and  best  that  could  be  secured. 

That  there  was  no  surrender,  in  the  sense  that  there  was 
■uch  yielding  of  possession  of  the  leased  premises,  by  mutual 
agreement,  which  worked  a  cancellation  of  the  original  con- 
tract, and  an  extinguishment  of  the  leasehold  estate,  appears 
certain  to  us.  There  can  be  no  reasonable  inference  drawn  from 
the  facts  above  recited  tending  even  to  show  such  mutual  agree- 
ment and  purpose.  On  the  contrary,  we  have  the  expressed 
declaration  of  the  unwillingness  of  appellees  to  that  course,  and 
their  declared  purpose,  in  the  event  of  appellant's  abandoning 
the  premises,  to  let  the  same,  and  hold  the  lessee's  estate  for 
the  difference  between  the  sum  thus  obtained  and  that  stipu- 
lated for  in  the  lease-contract.  On  these  facts  the  case  seems 
manifestly  against  appellant's  contention. 

Nor  do  the  facts  that  appellees  took  possession  of  the  prem- 
ises after  their  abandonment  by  appellant,  and  rented  them 
on  the  best  terms  obtainable,  release  appellant  from  his  lia- 
V)ility  to  pay  as  the  representative  of  the  deceased  les.'^ee,  for 
all  these  acts  of  appellees  were  in  the  interest  and  for  the  bene- 
fit of  the  lessee,  equally  as  for  the  interest  and  benefit  of  the 
lessors.  There  was  no  taking  by  the  lessors  of  possession  un- 
qualifiedly and  unconditionally,  and  a  dealing  with  the  prem- 
ises in  a  manner  inconsistent  with  the  continuance  of  the 
unexpired  lease.  True,  the  lessor  might  have  permitted  the 
])reinises  to  remain  vaeant  and  untilled,  and  have  recovered 
the  entire  rental  from  the  lessee  or  his  representative;  but  he 
was  not  compelled  to  take  tiiis  course.  He  wisely  and  law- 
fully took  the  other  course,  whereby  the  interests  of  the  les- 
see's estate  were  largely  subserved. 

The  decree  of  the  court  below  conforms  to  tliese  views,  and 
must  be  ailirmed.  

Landlord  and  Tenant  —  Lkase.  —  Where  a  tenant  for  life  leases  the 
estate  for  a  term  of  years  at  a  yearly  rent,  and  dies  before  one  of  the  rent 
days,  the  tenant  may  quit  free  of  rent  from  the  last  rent  day;  but  if  he  re- 
mains, the  landlord  may  recover  for  his  use  and  occupation  from  the  lessor'i 
death:  Hoaijlnnd  v.  Crtm,  113  111.  3G5;  55  Am.  Rep.  424.  A  lease  for » 
fixed  period  will  not  terminate  until  the  end  of  that  time,  notwithstaading 
th«  d«ath  of  the  leasee:  Hihn  v.  Mangenberg,  89  Cal.  26S. 
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"Williams  v.  State,  Usb  op  Flippiit. 

(68  {Mississippi,  680.] 
StATUTS  or  LiMITATIOKg,  WHBN   B«QIH8  TO  RUN  IN  FaVOB  Of  SuRSTIfli  Off 

Administrator.  —  Where  an  administrator  dies,  and  his  administrator 
files  an  account  of  his  intestate's  administration,  and  a  decree  is  made, 
showing  a  balance  due  the  estate,  in  a  suit  by  the  distributees  against 
the  sureties  on  the  bond  of  the  first  administrator,  the  statute  of  lim- 
itations begins  to  run  from  the  date  of  the  decree,  and  not  from  the 
death  of  the  administrator. 
Decree  on  Accounting  Admissible  aoajnst  Sdrbties  of  Administrator. 
—  In  a  suit  by  distributees  against  the  sureties  on  the  bond  of  an  ad- 
ministrator,  a  decree  in  the  course  of  administration,  fixing  the  amount 
due  by  him  to  the  estate,  is  admissible  in  favor  of  the  plaintiffs,  and  is 
prima  facie  evidence  of  the  amount  due,  although  such  decree  is  ren- 
dered after  his  death  upon  an  account  of  the  administration  presented 
by  his  administrator. 

Suit  on  a  bond.  Powell  Flippin,  referred  to  in  the  opinion, 
was  the  Bon  of  Samuel  F.  Flippin,  and  grandson  of  John  P. 
Flippin.  His  distributive  share  was  paid  to  him  under  the 
decree  of  September  15,  1883.  Other  facts  are  stated  in  the 
opinion. 

R.  Horton  and  A.  H.  Whitfield,  for  the  appellants. 

William  C.  McLean,  for  the  appellees. 

Cooper,  J.  John  P.  Flippin  died  in  December,  1877,  and  in 
January,  1878,  administration  upon  his  estate  was  granted  to 
Samuel  F.  Flippin,  who  qualified  and  gave  bond  with  the  appel- 
lants as  his  sureties.  In  November,  1878,  Samuel  F.Flippin 
died  intestate,  and  administration  upon  his  estate  was  granted 
to  one  Williams,  who,  as  such  administrator,  filed  the  final  ac- 
count of  his  intestate  as  administrator  of  the  estate  of  John 
P.  Flippin.  This  final  account  as  passed  showed  a  balance  of 
$1,241.59  due  by  the  deceased  administrator  to  the  estate  of 
his  intestate,  and  on  the  15th  of  September,  1883,  a  decree 
was  rendered  thereon  against  the  administrator  of  the  de- 
ceased administrator  for  that  sum.  Administration  de  bonis 
non  of  the  estate  of  John  P.  Flippin  was  granted  to  Mrs.  Mary 
E.  Flippin,  and  the  estate  having  been  finally  settled,  the 
present  suit  is  brought  by  the  distributees  of  John  P.  Flippin, 
against  the  sureties  upon  tlie  bond  of  Samuel  F.  Flippin, 
to  recover  the  amount  of  the  said  decree,  less  the  sum  of 
$562.74  paid  by  the  administrator  of  San.uel  F.  upon  the 
same,  the  estate  of  Samuel  F.  having  been  fully  administered 
as  an  insolvent  estate.     This  suit  was  brought  on   the  11th 


298  Williams  v.  Statb.  [Miss. 

of  September,  1888,  more  than  six  years  after  the  death  of 
Samuel  F.  Flippin,  but  less  than  six  years  from  the  date 
of  the  decree  above  referred  to.  The  defendants  pleaded  the 
statute  of  limitations  of  six  years  after  the  death  of  the  ad- 
ministrator, and  before  suit  brought,  in  bar  thereof,  and  the 
action  of  the  court  below  in  disallowing  this  plea  presents  the 
first  ground  of  the  errors  assigned. 

It  is  urged  by  the  appellants  that  the  death  of  the  adminis- 
trator terminated  the  trust  for  the  faithful  administration  of 
which  they  had  become  bound,  and  that  since  any  devastavit 
by  their  principal  must  have  preceded  this  event,  the  statute 
of  limitations  then  began  to  run,  and  by  the  lapse  of  the 
statutory  period  between  the  death  of  the  administrator  and 
the  institution  of  this  suit  they  are  discharged  of  all  liability 
as  sureties  on  his  bond. 

To  this  contention  on  the  part  of  the  sureties  it  is  sufficient 
to  reply,  that,  though  the  administrator  may  die,  the  adniin- 
istration  committed  to  his  hands  continues  in  the  court  until 
closed  by  his  personal  representative  in  the  manner  directed 
by  law.  The  death  of  the  administrator  is  not  a  devastavit 
of  the  estate,  and  confers  no  right  of  action  either  upon  the 
administrator  de  bonis  non  of  the  original  intestate  or  upon 
his  distributees.  It  is  the  decree  of  the  court  having  admin- 
istration of  the  estate  rendered  upon  the  final  account  of 
the  original  administrator  made  by  his  administrator  which 
fixes  the  liability  of  the  deceased  administrator,  and  from 
its  date  the  statute  of  limitations  begins  to  run:  Nunnery  v. 
Day,  64  Miss.  457;  Cooper  v.  Cooper,  61  Miss.  676. 

The  defendants  objected  to  the  introduction  in  evidence 
against  them  of  the  decree  of  September  15,  1883,  rendered 
upon  the  final  account  of  Samuel  F.  Flippin  as  administra- 
tor, by  his  administrator  Williams,  on  the  ground  that  it  was 
res  inter  alios  acta,  and  therefore  incompetent.  It  is  con- 
ceded by  counsel  that  since  the  decision  of  Lipscomb  v.  Pas- 
tell,  38  Miss.  476,  77  Am.  Dec.  651,  it  has  uniformly  been 
held  in  this  state  that  an  account  of  the  administrator  in  the 
course  of  administration,  or  a  judgment  or  decree  against 
him,  is  admissible  in  evidence  against  the  sureties,  and  makes 
a  prima  facie  case  to  be  rebutted  by  them.  The  contention 
is,  that  a  difTerent  rule  should  apj>ly  to  an  account  rendered 
by  the  personal  representative  of  the  deceased  administrator, 
for  whom  and  for  whose  acts  the  sureties  have  not  bound 
themselves.     Counsel  rely  princij)a;iy  upon  the  decisions  of 
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the  supreme  court  of  Alabama,  notably  that  of  Martin  v. 
Ellerbe,  70  Ala.  334.  In  that  state  it  seems  to  be  settled  that 
a  decree  in  the  administration  of  an  estate  rendered  upon  the 
final  account  of  an  administrator  by  his  administrator  can- 
not be  given  in  evidence  in  a  suit  against  the  sureties  on  the 
administrator's  bond,  but  that  a  decree  made  upon  the  ac- 
count of  the  principal  administrator  is  conclusive  against  his 
sureties.  We  cannot  concur  in  the  correctness  of  the  views 
entertained  by  the  Alabama  court.  We  can  perceive  no  well- 
founded  distinction  between  one  decree  and  the  other  when 
both  are  made  by  the  court  having  jurisdiction  of  the  admin- 
istration, and  in  the  course  thereof. 

The  condition  of  the  bond  of  the  administrator  is,  that  he 
shall  "perform  the  duties  required  of  him  by  law,"  which 
duties  consist  in  the  due  administration  of  the  estate,  by  the 
payment  of  debts,  and  the  distribution  of  the  remainder 
among  those  entitled  to  receive  it.  There  is  much  confusion 
and  diversity,  both  of  argument  and  decision,  upon  the  ques- 
tion of  the  competency  and  effect  in  evidence  of  a  judgment 
or  decree  against  the  principal  when  offered  against  the  sure- 
ties upon  his  administration  bond.  In  Alabama  such  judg- 
ment or  decree  is  conclusive;  but  a  decree  upon  an  account 
rendered  by  the  administrator  of  the  administrator  is  not  evi- 
dence at  all.  In  North  Carolina  a  judgment  against  the 
administrator  is  not  evidence  at  all  against  tiie  sureties:  Mc- 
Kellar  v.  Borrelly  4  Hawks,  34.  In  Virginia,  South  Carolina, 
Georgia,  New  York,  and  Mississippi,  the  argument  is  against 
the  competency  of  the  evidence,  but  the  decisions  are  that  it 
is  competent,  but  not  conclusive,  evidence:  Munford  v.  Over- 
seers, 2  Rand.  315;  Craddock  v.  Turner,  6  Leigh,  116;  Lyles 
V.  Caldwell,  3  McCord,  225;  Ordinary  v.  Condy,  2  Hill  (S.  C.) 
313;  Bryant  v.  Owen,  1  Ga.  355;  Douglass  v.  Howland,  24 
Wend.  35;  Lipscomb  v.  Postell,  38  Miss.  476;  77  Am.  Dec. 
651.  As  we  have  observed,  we  are  unable  to  adopt  the  dis- 
tinction of  the  supreme  court  of  Alabama,  by  which  a  differ- 
ence is  made  between  the  decree  against  the  administrator 
on  an  account  rendered  by  him  and  a  decree  rendered  against 
the  estate  of  such  administrator  upon  his  final  account  ren- 
dered by  his  administrator.  Each  is  a  decree  in  the  admin- 
istration of  the  estate;  each  is  conclusive  against  the  principal 
in  the  bond  or  his  personal  representative,  and  each  is  upon 
an  account  filed  in  the  administration  of  the  estate  by  the 
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first  administrator,  one  being  rendered  by  him  in  pergoa  and 
the  other  by  his  personal  representative  for  hina. 

It  is  to  be  remembered  that  the  statute  proyides  for  both 
accounts  as  a  part  of  the  lawful  administration  of  the  es- 
tate, and  it  is  for  that  that  the  sureties  have  bound  them- 
selves. Their  obligation  is,  that  the  administrator  shall 
account  for  and  pay  over  the  estate  committed  to  his  charge. 
*'  The  decree  is  evidence  that  he  has  been  called  upon  and 
has  not  performed  this  obligation,  and  thus  proves  the  breach 
assigned":  Lyles  v.  Caldwell^  3  McCord,  225. 

The  appellees  are  not  chargeable  with  any  misapplication 
by  the  administrator  of  the  estate  of  Samuel  Flippin  of  the 
assets  of  his  estate;  they  had  no  control  over  the  same,  and 
could  not  have  prevented  the  payment  to  Powell  Flippin, 
who,  it  is  conceded,  was  not  entitled  to  receive  anything  until 
the  debts  of  Samuel  should  have  been  finally  paid.  But  this 
was  a  mere  wasting  of  the  estate  of  Samuel  Flippin,  and  for 
that  his  administrator,  and  not  appellees,  must  respond. 

The  decree  is  aflBrmed. 

Executors  and  Administrators  —  Limitation  of  Actions.  —  Where 
the  cause  of  action  is  to  recover  the  balance  admitted  to  be  due  by  the  fiual 
account,  the  statute  of  limitations  begins  to  run  in  favor  of  the  sureties  on 
the  ailmiuistrator's  bond  from  the  auditing  and  filing  of  such  final  account: 
Kennrdy  v.  Cromioell,  108  N.  C.  1. 

Executors  and  Administrators  —  Liability  of  Sureties.  —  A  judg- 
ment of  an  orphans'  court  fixing  executor's  liability  can  be  used  to  sustain  a 
suit  against  the  sureties  on  his  bond:  Commonweaith  r.  Stub,  11  Pa.  St.  160; 
51  Alu.  Deo.  515,  and  extended  note. 


Western  Union  Telegraph  Company  v.  Rogers. 

fig  Mississippi,  748.] 
Damages  for  Mental  Suffering  Disconnected  from  Phtsical  Injubt 
not  Recoverable  in  Action  for  Negligence.  —  In  an  action  against 
a  telegraph  company  for  negligent  delay  in  delivering  a  message,  dam- 
ages  cannot  be  recovered  for  mere  mental  suffering  disoonneoted  from 
physical  injury,  and  not  the  result  of  the  willful  wrong  of  the  defend* 
ant. 

Action  for  negligence.    The  opinion  states  the  case. 

Fewell  and  Brahan^  and  W.  P.  and  J.  B.  Harris,  for  the  ap- 
pellant. 

Wither^poon  and  Witherspoon,  for  the  appellee. 
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Cooper,  J.  A  telegram  was  sent  from  Chattanooga,  Ten- 
nessee, to  the  plaintiff,  who  resides  in  Meridian,  Mississippi, 
informing  him  of  the  death  of  his  brother,  and  the  time  and 
place  at  which  he  would  be  buried.  If  this  dispatch  had 
been  seasonably  delivered,  the  plaintiflf  could  and  would 
have  attended  the  burial.  By  negligence  of  the  agent  of  the 
defendant  company  at  Meridian,  it  was  not  delivered  until 
after  the  last  train  had  left  Meridian  for  Chattanooga  by 
which  the  plaintiff  could  have  traveled  to  attend  the  funeral 
services.  This  suit  was  brought  to  recover  the  damages  sua 
tained  by  the  plaintiflf  by  reason  of  the  non-delivery  of  th 
message. 

The  facts  are  undisputed.  They  are,  that  the  message 
was  sent,  and  its  transmission  paid  for,  by  the  sender;  that 
it  was,  by  the  negligence  of  the  agent,  not  delivered;  that 
the  plaintiflf  sustained  no  pecuniary  loss,  his  damages  being 
merely  nominal,  unless  he  is  entitled  to  recovery  for  the  dis- 
appointment of  not  being  informed  of  the  death  of  his  brother 
in  time  to  attend  his  burial. 

The  court  below  instructed  the  jury  that  the  plaintiflf  was 
entitled  to  recover,  as  compensation,  damages  for  the  mental 
suflfering  sustained  by  him  by  reason  of  being  deprived  of  the 
privilege  of  attending  the  funeral  of  his  brother,  it  being  con- 
ceded that  no  such  negligence  was  shown  as  would  warrant 
the  infliction  of  punitive  damages.  The  jury  returned  a  ver- 
dict for  eight  hundred  dollars,  and  from  a  judgment  thereon 
the  defendant  appeals. 

It  thus  appears  that  the  single  question  presented  is, 
whether,  under  the  circumstances  named,  damages  for  men- 
tal suflfering  may  be  recovered. 

It  is  immaterial,  in  the  determination  of  the  question  in- 
volved, whether  the  action  be  considered  as  one  for  the  breach 
of  the  contract  to  transmit  and  deliver  the  message,  or  as  an 
action  on  the  case  for  the  tort  in  failure  to  i>erform  the  duty 
devolved  on  the  telegraph  company  under  the  contract.  The 
subfctance  and  nature  of  the  default  and  the  consequent  in- 
jury are  the  same  in  either  view,  and  in  the  absence  of  cir- 
cumstances warranting  the  imposition  of  purdtory  damages, 
the  measure  of  damages  must  be  the  same,  whatever  be  the 
form  of  the  action. 

We  have  given  to  the  investigation  of  the  question  that 
consideration  which  its  importance  demands,  and  tliongh 
the  right  of  the  plaintiff  to  recover  the  damages  awarded  in 
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this  case  finds  support  in  the  decisions  of  several  of  the 
states,  we  are  unwilling  to  dei)jirt  from  the  long-established 
And  almost  universal  rule  of  law  that  no  action  lies  for  the 
recovery  of  damages  for  mere  mental  suffering  disconnected 
from  physical  injury,  and  not  the  result  of  the  willful  wrong 
of  the  defendant.  That  such  damages  are  recoverable  in 
actions  for  breach  of  contract  of  marriage  is  well  settled;  but 
it  is  equally  true  that,  until  recent  years,  this  action  stood  as 
the  marked  and  single  exception  in  which  such  damages 
were  recoverable  in  actions  for  breach  of  contract.  This  ac- 
tion, though  in  form  one  for  the  breach  of  contract,  partakes 
in  several  features  of  the  characteristics  of  an  action  for  the 
willful  tort,  and  though  the  damages  recoverable  by  the 
plaintiff  for  mental  suffering  are  spoken  of  as  compensatory, 
the  fervent  language  of  the  courts  indicates  how  shadowy  ii 
the  line  that  separates  them  from  those  strictly  punitory: 
Harrison  v.  Swift,  13  Allen,  144;  Kurtz  v.  Franks  76  Ind. 
595;  40  Am.  Rep.  275;  Thorn  v.  Knapp,  42  N.  Y.  475;  1  Am. 
Rep.  561;  Johnson  v.  Jenkins,  24  N.  Y.  252;  Coryell  v.  Col- 
baugh,  1  N.  J.  L.  77;  1  Am.  Dec.  192.  So  much,  indeed,  does 
the  motive  of  the  defendant  enter  into  the  question  of  dam- 
ages that  in  Joh7ison  v.  Jenkins  he  was  permitted  to  give  in 
evidence,  in  mitigation  of  damages,  the  fact  that  he  refused 
to  consummate  the  marriage  because  of  the  settled  opposi- 
tion of  his  mother,  who  was  in  infirm  health. 

Some  of  the  text-writers  upon  the  subject  of  damages, 
notably  Sutherland  (1  Sutherland  on  Damages,  156),  as- 
suming that  the  action  for  breach  of  contract  of  marriage  is 
not  of  an  exceptional  character,  accept  the  measure  of  dam- 
ages tilt-rein  applied  as  ap{)ropriate  in  all  actions  for  breach 
of  contract  where  the  losses  sustained  are  not,  by  reason  of 
the  nature  of  the  transaction,  of  a  pecuniary  nature.  The 
authorities  cited  by  Sutherland,  other  than  those  in  actions 
for  breach  of  contract  of  marriage,  are  Hobbs  v.  London  etc. 
R'y  Co.,  L.  R.  10  Q.  B.  Ill;  Ward  v.  Smith,  11  Price,  19; 
WiViams  v.  Vanderbilt,  28  N.  Y.  217;  84  Am.  Dec.  333;  and 
Jones  V.  Steamship  Cortes,  17  Cal.  487;  79  Am.  Dec.  142. 

The  first  of  these  cases  decides  only  that  a  passenger  who, 
with  his  wife  and  two  small  children,  were  negligently  dis- 
embarked by  a  railway  at  a  point  four  miles  from  his  desti- 
nation, on  a  rainy  night,  might  recover  for  the  inconvenience 
of  having  to  walk  that  distance,  he  being  unable  to  secure  a 
conveyance.     In  Ward  v.  Smith,  the  damages  recovered  were 
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for  pecuniary  loss.  Jones  v.  Steamship  Cortes  was  a  case  of 
willful  wrong  and  fraud.  In  Williams  v.  Vanderbilt,  vhich 
was  an  action  of  tort  for  breach  of  duty,  the  defendant  had 
agreed  to  transport  the  plaintiff  from  New  York  to  San  Fran- 
cisco via  Nicaragua.  The  defendant's  vessel,  sailing  from 
the  Isthmus  to  San  Francisco,  was  lost  at  sea,  and  he  negli- 
gently omitted  to  supply  transportation  over  that  part  of  the 
journey.  The  result  was,  that  the  plaintiflF  was  exposed  to 
disease  peculiar  to  the  Isthmus,  which  he  contracted,  and 
was  eventually  compelled  to  return  to  New  York.  It  was 
held  that  the  plaintiflf  was  entitled  to  recover  for  loss  of  time 
occasioned  by  and  expenses  of  his  sickness,  the  court  saying: 
"If  one  of  the  plaintifiF's  limbs  had  been  broken,  through 
the  carelessness  of  the  agents  or  servants  of  the  defendant, 
it  is  settled  that  he  could  have  recovered  the  expenses  of  the 
sickness  occasioned  thereby,  and  for  the  consequent  loss  of 
tinje,  and  also  compensation  for  the  bodily  pain  and  suffer- 
ing caused  by  such  breaking  of  his  limb.  The  principle  on 
wliich  a  recovery,  in  such  a  case,  is  allowed  for  bodily  pain  or 
Buffeting,  loss  of  time,  and  expenses,  sustains  the  recovery,  in 
this  case,  for  the  plaintiff's  loss  of  health  and  loss  of  time, 
and  his  expenses  during  his  sickness." 

It  is  upon  the  suggestions  of  the  text-writers,  supported  by 
autliorities  which  have  been  given  a  strained  construction, 
and  upon  a  misapplication  of  the  rule  that  damages  for  a 
breach  of  contract  are  commensurate  with  the  injury  con- 
templated by  the  parties,  that  some  courts  in  recent  years 
have  decided  that  mental  pain  and  anguish,  disconnected 
froui  physical  injury,  furnish  a  substantive  cause  of  action 
for  which  recovery  may  be  had. 

The  principle  of  liniitation  applied  by  the  courts  in  cases 
involving  pecuniary  loss,  for  the  necessary  protection  of  de- 
fendants against  ruin  by  the  infliction  of  speculative  and 
reiiiote  damages,  has  been  perverted  and  accepted  as  the 
standard  of  measurement  of  damages  in  a  class  of  cases  in 
which  the  sole  injury  sustained  is  confessedly  incapable  of 
conjpensation,  and  in  which  any  damages  awarded  must, 
from  the  nature  of  things,  be  purely  speculative  and  uncer- 
tain. 

In  1881,  in  the  case  of  So  Rclle  v.  Western  U.  Tel.  Co..,  55 
Tex.  308,  40  Am.  Rep.  805,  the  supreme  court  of  Texas,  rely- 
ing upon  the  authority  of  two  previous  decisions  in  that  state 
{Hays  V.  Houston  etc.  R.  R.  Co..,  46  Tex.  279^  and  Houston  etc. 
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R.  R.  Co.  V.  Rdmlall,  50  Tex.  261),  in  one  of  which  an  assault 
and  buttery  had  been  comtnitted  on  a  passenger,  and  in  the 
other  serious  and  permanent  physical  injury  had  been  suf- 
fered, for  which  damages  for  mental  pain  and  anguish  had 
been  allowed,  and  upon  a  suggestion  in  the  text  of  Shearman 
and  Red  field  on  Negligence,  unsupported  by  any  authority, 
decided  that  the  sendee  of  a  message  might  recover  from  the 
company,  as  compensatory  damages,  for  mental  suffering 
caused  by  its  failure  to  promptly  deliver  a  message  which 
announced  to  him  the  death  of  his  mother,  by  reason  of 
which  default  he  was  not  informed  of  her  death,  and  failed 
to  attend  her  funeral.  This  decision  has  been  since  over- 
ruled, upon  a  subordinate  point,  but  the  general  proposition 
thereby  established,  that  mental  suffering,  disconnected  from 
physical  injury,  may  be  compensated  for  in  actions  for  breach 
of  contract,  has  been  since  repeatedly  reaffirmed:  Oulf  etc.  R'y 
Co.  V.  Levy,  59  Tex.  542;  46  Am.  Rep.  269;  Gulf  etc.  Ry  Co, 
V.  Levy,  59  Tex.  563;  46  Am.  Rep.  278;  Stuart  v.  Western  U. 
Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623;  McAllenv.  Western  U. 
Tel.  Co.,  70  Tex.  243;  Western  U.  Tel.  Co.  v.  Cooper,  71  Tex. 
507;  10  Am.  St.  Rep.  771;  Loper  \.  Western  U.  Tel.  Co.,  70 
Tex.  689;  Western  U.  Tel.  Co.  v.  Simpson,  73  Tex.  422;  West- 
ern U.  Tel.  Co.  V.  Adams,  75  Tex.  531;  16  Am.  St.  Rep.  920; 
Western  U.  Tel.  Co.  v.  Feegles,  75  Tex.  537;  Western  U.  Tel.  Co. 
V.  Moore,  76  Tex.  67;  18  Am.  St.  Rep.  25;  Western  U.  Tel.  Co. 
V.  Broesche,  72  Tex.  654;   13  Am.  St.  Rep.  843. 

The  courts  of  Alabama,  Tennessee,  Indiana,  and  Kentucky 
have  followed  the  supreme  court  of  Texas,  relying  upon  the 
decisions  above  noted  as  authority:  Western  U.  Tel.  Co.  v. 
Henderson,  89  Ala.  510;  18  Am.  St.  Rep.  148;  Wadsworthv. 
Western  U.  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Rep.  864;  Reese 
V.  Western  U.  Tel.  Co.,  123  Ind.  295;  Chapman  v.  Tel.  Co. 
(Sup.  Ct.  Ky.,  June,  1890),  80  Am.  &  Eng.  Corp.  Cas.  626. 

These  cases,  so  far  as  we  have  been  able  to  discover,  rest 
upon  the  authority  of  each  other,  finding  no  support  in  the 
decisions  of  the  other  states  or  those  of  Enfrland. 

In  actions  for  injuries  sustained  by  the  negligence  of  the 
defendant,  where  serious  bodily  harm  has  resulted,  the  gen- 
erally accepted  rule  is.  that  the  jury  may  —  and  since  it  is 
imj)ossil)le  to  draw  the  line  between  physical  pain  and  men- 
tal suffering  in  such  instances  must  — give  damages  for  both. 

Expressions  used  by  the  courts  as  argument  or  illustration 
in  those  cases  in  which  damages  for  mental  suffering  are  re- 


April,  1891.]    Western  Union  Tel.  Co.  v.  Rogers.        305 

coverable,  because  such  sufifering  is  declared  to  be  inseparable 
from  physical  pain  and  injury,  have  been  seized  upon  as  sus- 
taining a  right  of  action  for  mental  suffering  alone,  or  for 
such  suffering  coupled  with  the  right  in  the  plaintiff  to 
merely  nominal  damages. 

Damages  for  mental  suffering  have  been  very  generally 
allowed  in  three  classes  of  cases:  1.  Where,  by  the  merely 
negligent  act  of  the  defendant,  physical  injury  has  been  sus- 
tained, and  in  this  class  of  cases  they  are  compensatory,  and 
the  reason  given  for  their  allowance  by  all  the  courts  is, 
that  the  one  cannot  be  separated  from  the  other;  2.  In  ac- 
tions for  breach  of  contract  of  marriage;  3.  In  cases  of  will- 
ful wrong,  especially  those  affecting  the  liberty,  character, 
reputation,  personal  security,  or  domestic  relations  of  the  in- 
jured party. 

The  decisions  in  Texas,  Tennessee,  Kentucky,  Indiana,  and 
Alabama  rest  upon  arguments  and  illustrations  drawn  from 
cases  of  one  or  the  other  of  these  classes,  or  upon  the  general 
proposition  that  damages  must  in  all  cases  be  commensurate 
with  the  injury  sustained  to  the  extent  that  they  were  in  the 
contemplation  of  the  parties  to  a  contract,  or  should  have 
been  foreseen  as  the  probable  consequences  of  his  conduct  by 
the  negligent  defendant.  These  decisions  are  not,  in  our 
opinion,  sustained  by  any  of  the  analogies  by  which  they  are 
sought  to  be  supported.  These  cases  are  totally  different 
from  those  in  which  damages  for  mental  suffering  have  been 
allowed,  and  it  is  notable  that  in  no  one  of  them  is  there  a 
citation  of  a  single  case  decided  prior  to  the  case  of  So  Relle, 
in  which  in  an  action  for  breach  of  contract  (except  actions 
for  breach  of  contract  of  marriage),  or  in  an  action  on  the 
case  for  injuries  resulting  from  mere  negligence,  damages 
were  allowed  for  mental  pain  disconnected  from  physical 
injury. 

There  is  an  absence  of  authority  upon  the  direct  question 
of  the  right  of  recovery  for  mere  grief  or  disappointment, 
probably  for  the  reason  that  prior  to  the  So  Relle  case  the  bar 
had  not  entertained  the  view  that  an  action  therefor  could  be 
maintained,  but  there  are  several  cases  in  which  responsibil- 
ity for  mental  disturbance  by  reason  of  fright  has  been  con- 
sidered. 

It  has  been  held  that  fright  attending  an  accident  result- 
ing from  negligence,  by  which  bodily  injury  was  sustained, 
was  properly  considered  by  the  jury  in  awarding  damages: 
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Seger  v.  Bnrkhamsted,  22  Conn.  290;  Masters  y.  Warren,  27 
Conn.  293;  Cooper  v.  Mullins,  30  Ga.  146;  76  Am.  Dec.  638; 
Canning  v.  Williamatown^  1  Cush.  451.  But  where  there  is  no 
bodily  injury,  damages  for  fright  should  not  be  given:  Can- 
ning V.  Williavustown,  1  Cush.  451;  Railway  Co.  v.  CoultaSy 
L.  R.  13  App.  C.  222;  Wyman  v.  Leavitt,  71  Me.  227;  36  Am. 
Rep.  303;  Lynch  v.  Knight,  9  11.  L.  Cas.  577,  598. 

In  Flemington  v.  Smith ers,  2  Car.  &  P.  292,  the  plaintifiF 
sued  to  recover  for  injuries  inflicted  upon  his  minor  son  and 
servant  by  the  negligence  of  the  defendant,  and  claimed  com- 
pensation for  the  injury  to  his  parental  feelings;  but  the 
claim  was  rejected. 

We  are  not  disposed  to  depart  from  what  we  consider  the 
old  and  settled  principles  at  law,  nor  to  follow  the  few  courts 
in  which  the  new  rule  has  been  announced. 

The  difficulty  of  supplying  any  measure  of  damages  for 
bodily  injury  is  universally  recognized  and  commented  on  by 
the  courts.  But  in  that  class  of  cases  demands  for  simulated 
or  imaginary  injuries  are  far  less  likely  to  be  made  than  will 
be  those  in  suits  for  mental  pain  alone.  No  one  but  the 
plaintifiT  can  know  whether  he  really  sufiFers  any  mental  dis- 
turbance, and  its  extent  and  severity  must  depend  upon  his 
own  mental  peculiarity.  In  the  nature  of  things,  money  can 
neither  palliate  nor  compensate  the  injury  he  has  sustained. 
"  Mental  pain  and  anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress  when  the  unlawful  act  complained  of  causes 
that  alone":  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 

The  rapid  multiplication  of  cases  of  this  character  in  the 
state  of  Texas  since  the  case  of  So  Relle  indicates  to  some  ex- 
tent the  field  of  s])eculative  litigation  opened  up  by  that  decis- 
ion; the  course  of  decision  shows  how  difficult  the  subject  is 
of  control.  In  So  Relle's  case  it  was  held  that  the  sendee  of 
the  undelivered  message,  who  had  paid  nothing  for  its  trans- 
mission, might  recover  for  the  mental  suffeiing  flowing  from  its 
non-delivery.  In  Gulf  etc.  TVy  Co.  v.  Levy,  59  Tex.  564,  46  Am. 
Rep.  278,  that  case  was  overruled  in  so  far  as  the  right  of  ac- 
tion was  recognized  in  the  sendee,  and  it  was  held  that  only 
the  person  entering  into  the  contract  with  the  company  might 
sue.  But  in  Western  U.  Tel.  Co.  v.  Cooper,  73  Tex.  507,  10 
Am.  St.  Rep.  771,  where  the  husband  had  sent  a  dispatch 
calling  a  pliysician  to  attend  his  wife  in  her  confineinient,  it 
was  held  that  the  husband  (the  semlcr  of  the  nle^^;rge)  could 
not  recover  for  his  njental  sufl'ering  caused  by  the  lagligence 
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of  the  company  in  failing  to  deliver  the  message;  but  that, 
suing  in  right  of  his  wife  (who  was  not  a  party  to  the  con- 
tract with  the  company),  he  might  recover  for  her  mental 
Buffering. 

It  is  held  in  that  state  that  the  telegraph  company  must 
be  informed,  either  by  the  face  of  the  message  or  by  extrane- 
ous notice,  of  the  relationship  of  the  parties  and  the  purport 
of  the  message  to  warrant  the  recovery  of  damages  for  men- 
tal suffering.  It  has  been  decided  that  this  dispatch  did  not 
sufficiently  indicate  these  facts:  "Willie  died  yesterday  at 
six  o'clock;  will  be  buried  at  Marshall,  Sunday  evening": 
Western  U.  Tel.  Co.  v.  Brown,  71  Tex.  723;  while  the  following 
one  did:  "  Billie  is  very  low;  come  at  once":  Western  U.  Tel. 
Co.  v.  Moore,  76  Tex.  66;  18  Am.  St.  Rep.  25.  And  a  distinc- 
tion seems  to  be  drawn  between  the  negligence  of  failing  to 
deliver  a  dispatch,  which  causes  mental  pain  and  suffering, 
and  failing  to  deliver  one,  which  if  delivered  would  relieve 
such  suffering.  In  Rowell  v.  Western  U.  Tel.  Co.,  75  Tex.  26,  the 
plaintiff  and  his  wife  had  received  information  of  the  danger- 
ous illness  of  her  mother.  Subsequently,  a  dispatch  was  sent 
containing  information  of  the  mother's  improved  condition. 
This  dispatch  the  company  failed  to  deliver.  Suit  was  brought, 
but  recovery  was  denied,  the  court  saying:  *'  The  demurrer 
was  properly  sustained.  The  damage  here  complained  of  was 
the  mere  continued  anxiety  caused  by  the  failure  promptly  to 
deliver  the  message.  Some  kind  of  unpleasant  emotion  in  the 
mind  of  the  injured  party  is  probably  the  result  of  a  breach 
of  contract  in  most  cases.  But  the  cases  are  rare  in  which 
such  emotion  can  be  held  to  be  an  element  of  the  damages 
resulting  from  the  breach.  For  injury  to  feelings  in  such 
cases  the  courts  cannot  give  redress.  Any  other  rule  would 
result  in  intolerable  litigation." 

The  manifest  effect  of  this  decision  is  to  deny  to  a  party  in- 
jured redress  for  mental  suffering,  contemplated  by  the  par- 
ties to  the  contract  as  the  probable  consequence  of  its  breach. 
The  distinction  drawn  by  the  court  is  so  unsubstantial  that  it 
was  evidently  resorted  to  for  the  purpose  of  obstru(iting  the 
tide  of  "  intolerable  litigation "  flowing  from  the  decisions 
following  the  So  Relle  case. 

Kentucky,  Tennessee,  Indiana,  and  Alabama  have  but  re- 
cently established  the  rule,  the  dangers  and  difficulties  of 
wliich  are  becoming  apparent  in  Texas.  The  "intolerable 
litigation"  invited  and  appearing  in  Texas  lias  not  yet  fairly 
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commenced  in  those  states.  It  will,  however,  appear  in  due 
time,  and  the  courts  will  be  forced  to  resort  to  refined  limita- 
tions, as  Texas  has  done,  to  restrict  it. 

We  prefer  the  safety  aflForded  by  the  conservatism  of  the 
old  law  as  we  understand  it  to  be,  and  are  of  opinion  that  no 
recovery  for  mental  suffering  can  be  had  under  the  circum- 
stances of  this  case:  Dorrah  v.  Illinois  Cent.  R.  R.  Co.,  65 
Miss.  14;  7  Am.  St.  Rep.  629;  Salina  v.  Trasper,  27  Kan.  544; 
West  V.  Western  U.  Tel.  Co.,  39  Kan.  93;  7  Am.  St.  Rep.  530; 
Russell  v.  Western  U.  Tel.  Co.,  3  Dak.  315;  Wyman  v.  Leavitt, 
71  Me.  227;  36  Am.  Rep.  303;  Lynch  v.  Knight,  9  H.  L. 
Cas.  677;  Victoria  R'y  Com.  v.  Coultas,  L.  R.  13  App.  C.  222; 
Indianapolis  etc.  R.  R.  Co.  v.  Stables,  62  111.  313;  Johnston  v. 
Wells,  Fargo,  &  Co.,  6  Nev.  224;  3  Am.  Rep.  245;  2  Greenl. 
Ev.,  sec.  267;  Wood's  Mayne  on  Damages,  73. 

Reversed  and  remanded. 


Dahaoks  —  Mbntal  AnotnsH.  — The  jury,  in  usMslng  damages  for  the 
breach  of  a  contract,  may  take  into  consideration  the  mental  anguish  of 
plaintiffs,  if  they  suffered  any  mental  anguish  on  account  of  the  matters 
conii.lained  of:  RtnUian  v.  Wright,  125  Ind.  536;  21  Am.  St.  Rep.  249,  and 
note.  F^r  a  discussion  of  mental  anguish  as  an  element  of  damages,  see 
extended  note  to  West  v.  Western  U.  TeL  Co.,  7  Am.  St.  Rep.  634-537. 
Mental  suffering  caused  by  negligence  and  delay  in  delivering  a  telegram, 
not  of  a  pecuniary  nature,  may  constitute  an  element  of  damages,  even 
tliough  no  physical  pain  or  pecuniary  loss  is  suffered:  Thompson  v.  Westei-n 
U.  Td.  Co.,  107  N.  C.  449;  Young  v.  Western  V.  Tel.  Co.,  107  N.  C.  370;  22 
An..  St.  Rep.  883,  and  note;  Oulf  etc.  Tel.  Co.  v.  Richardson,  79  Tex.  649; 
Wesfni  U.  Tel.  Co.  v.  Simpson,  73  Tex.  422.  In  RoioeU  v.  Western  U.  TeL 
(.'".,  75  Tex.  26,  it  was  decided  that  mere  continued  anxiety  of  one  who  has 
been  informed  of  the  illness  of  a  relative,  caused  by  the  failure  of  a  tele> 
graph  company  to  deliver  a  message  conveying  information  of  the  convales- 
cence of  such  relative,  does  not  of  itself  constitute  a  ground  of  recovery 
against  the  telegrraph  company  on  account  of  its  negligence.  Where  per- 
sonal injuries  are  alleged  and  proved  by  the  plaintiff,  both  physical  pain 
and  mental  anguish  are  elements  of  damage,  though  not  alleged  in  the  com- 
plaint: Brown  ▼.  Hannibal  etc.  Ify  Co.,  99  Mo.  311;  Haniford  v.  Kansas  City, 
103  Mo.  173;  Ou\f  etc  B'y  Co.  r.  Hurley,  74  Tex.  593;  Texas  etc  S'p  Ot.  ▼. 
Douglas,  73  Tex.  326. 
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Kansas  City,  Memphis,  and  Bibminoham   Bail- 
EOAD  Company  v,  Eiley. 

[68  Mississippi,  765.] 

LiABiLiTT  OT  Railroad  Company  for  Ejectino  Passknobb  ntOM  Whom 
CJoNDUCTOB  HAS  Taken  Wrong  End  OF  TicKET.  —  Where  a  passenger 
purchases  a  round-trip  railway  ticket,  and  the  first  conductor  to  whom 
it  is  handed,  by  mistake,  returns  to  the  passenger  the  wrong  end  of  the 
ticket,  and  the  conductor  on  the  return  trip,  ignoring  the  passenger's 
explanation,  refuses  to  accept  his  ticket,  and  ejects  hiiu  for  want  of  a 
proper  ticket,  the  railway  company  will  be  liable  in  damages  for  so 
ejecting  him. 

Regulation  of  Railway  Company  Making  Ticket  Only  Evidbnoe  of 
Passenger's  Right  to  Travel  on  Train  Unreasonable.  —  A  pas- 
senger on  a  railway  train  holding  the  wrong  end  of  a  round-trip  ticket, 
returned  to  him  by  the  mistake  of  the  company's  conductor,  and  giving 
a  reasonable  explanation  of  the  mistake  to  the  conductor  to  whom  he 
offers  it,  is  entitled  to  be  carried  according  to  the  real  contract;  and  any 
regulation  of  the  company  making  the  ticket  the  only  evidence  of  the 
passenger's  right  to  travel  on  the  train,  and  authorizing  the  conductor 
to  disregard  the  passenger's  explanation,  is  unreasonable,  and  cannot 
justify  his  expulsion. 

Action  for  damages.    The  opinion  states  the  case. 

J.  W.  Buchanan  and  Wallace  Pratt^  for  the  appellant. 

Blair  and  Stribling,  for  the  appellee. 

Cooper,  J.  On  or  about  the  3d  of  September,  1889,  the 
plaintiff,  with  her  husband,  purchased  from  the  agent  of  ap- 
pellant at  Myrtle  two  tickets  for  transportation  over  appel- 
lant's road  to  Blue  Springs  and  return,  both  places  being 
stations  on  appellant's  road. 

Tbese  tickets  were  handed  to  the  conductor  on  the  train 
running  from  Myrtle  to  Blue  Springs,  and  by  accident  and 
mistake  he  returned  to  the  passengers  the  wrong  part  of  the 
tickets,  giving  to  them  that  portion  which  called  for  trans- 
portation from  Myrtle  to  Blue  Springs,  which  he  should  have 
kept,  and  retaining  that  portion  calling  for  passage  from  Blue 
Springs  to  Myrtle,  which  he  should  have  returned  to  the  pas- 
sengers. The  plaintiff  went  from  Blue  Springs  to  Sherman, 
another  station  on  appellant's  road,  and  on  the  6th  of  Septem- 
ber, being  desirous  of  returning  to  Myrtle,  she  purchased  a 
ticket  from  Sherman  to  Blue  Springs,  and  for  the  journey  from 
that  place  to  Myrtle  tendered  that  portion  of  the  round-trip 
ticket  from  Myrtle  to  Blue  Springs  that  had  been  returned  to 
her  by  the  conductor  on  the  3d,  but  this  ticket  the  conductor 
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refuaed  to  accept,  because  it  entitled  the  bearer  to  transporta- 
tion from  Myitle  to  Blue  Springs,  and  not  from  Blue  Springs 
to  Myrtle. 

The  plaintiff  had  not  before  noticed  the  mistake  that  had 
been  made  by  the  other  conductor,  but  then  explained  to  the 
conductor  of  the  train  upon  which  she  was  traveling  how  it 
had  occurred,  and  insisted  upon  her  right  to  be  carried  on 
the  ticket.  But  this  he  declined,  and  informed  the  plaintiff 
that  she  must  either  pay  train  fare,  buy  a  ticket  at  Blue 
Springs  when  the  train  should  reach  that  point,  or  leave  the 
train  there.  The  plaintiff  and  the  conductor  testified  to 
about  the  same  facts  as  to  what  transpired  until  the  train 
reached  Blue  Springs,  at  which  point,  as  the  conductor  stated, 
the  plaintiff  and  her  husband  left  the  train  upon  his  refusal 
to  carry  them  on  the  tickets  they  then  had,  while  the  plain- 
tiff testified  that  the  conductor  spoke  to  her  in  an  angry 
manner,  and  took  her  by  the  arm  to  put  her  off' the  train. 

At  all  events,  the  plaintiff  left  the  train  at  Blue  Springs 
with  her  husband,  and  there  remained  until  the  following 
day,  and  brings  this  suit  for  damages  against  the  appellant. 
The  jury  awarded  her  damages  in  the  sum  of  three  hundred 
dollars,  and  from  a  judgment  for  that  sum  the  defendant 
appeals. 

The  decisions  are  in  direct  and  palpable  conflict  upon  the 
liability  of  a  common  carrier  for  failure  to  transport  a  pas- 
senger under  the  circumstances  named.  In  New  York,  Michi- 
gan, Illinois,  Maryland,  Ohio,  Wisconsin,  Connecticut,  New 
Jersey,  Massachusetts,  and  North  Carolina  it  seems  to  have 
been  decided  that  the  ticket  presented  by  the  passenger  is  the 
only  evidence  of  his  right  to  travel  upon  the  train  which  can 
be  recognized  by  the  conductor,  and  that  if,  by  reason  of  the 
negligence  of  other  servants  of  the  carrier,  a  wrong  ticket  has 
been  given  to  the  passenger,  or  the  right  ticket  has  been  given 
to  him,  but  erroneously  taken  from  him,  the  passenger's  right 
of  action  is  for  the  wrong  thus  committed,  and  that  he  may 
not  insist  upon  his  right  to  travel  on  the  wrong  ticket  or  with- 
out it,  when  it  has  been  taken  up,  and  recover  damages  for 
the  refusal  of  the  carrier  to  permit  him  to  do  so,  and  that  the 
carrier  may  lawfully  eject  him  from  its  train,  using  no  more 
force  than  is  necessary  for  that  purpose. 

The  authorities  in  support  of  this  rule  are  found  in  the 
brief  of  rouiisel  for  appellant.  On  the  other  hand,  it  is  held 
in   Georgia  and    Indiana   that  the  passenger  is  entitled  to 
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travel  according  to  his  real  contract  with  the  carrier,  where 
the  mistake  in  giving  the  proper  ticket  or  in  taking  up  a 
proper  one  held  by  a  passenger  is  caused  by  the  negligence  of 
the  servants  of  the  carrier:  Railroad  Co.  v.  Fixe,  11  Am.  & 
Eng.  R.  R.  Cas.  108. 

In  a  more  recent  case  in  Michigan  than  those  cited  by  ap- 
pellant's counsel  {Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  64 
Mich.  634;  8  Am.  St.  Rep.  859),  the  plaintiflF  had  applied  and 
paid  for  a  ticket  from  Manton  to  Traverse  City.  The  agent 
gave  him  a  ticket  previously  issued  for  a  ride  from  Sturgis  to 
Traverse  City.  There  was  evidence  tending  to  show  that  the 
ticket  had  been  canceled  by  conductor's  marks  for  a  ride  be- 
tween Sturgis  and  Walton,  and  the  trial  court  instructed  the 
jury  that  "  if  they  believed  the  ticket  was  punched,  indicat- 
ing to  the  conductor  by  the  punch-mark  that  it  had  been 
used  before  between  Grand  Rapids  and  Walton,  that  would  be 
evidence  of  an  infirmity  in  the  ticket,  and  the  plaintiff  would 
not  be  entitled  to  insist  upon  that  ticket  being  received." 
This  instruction  was  held  to  be  erroneous,  the  court  saying: 
"When  the  plaintiff  told  the  conductor  on  the  train  that  he 
had  paid  his  fare,  and  stated  the  amount  he  had  paid  to 
the  agent  who  gave  him  the  ticket  he  presented,  and  told 
him  it  was  good,  it  was  the  duty  of  the  conductor  to  accept 
the  statement  of  the  plaintiff,  until  he  found  out  it  was  not 
true,  no  matter  what  the  ticket  contained  in  words,  figures, 
or  other  marks." 

The  most  remarkable  thing  about  this  decision  is,  that  it 
was  made  in  the  same  case  upon  the  same  facts,  and  between 
the  same  parties,  as  that  reported  in  53  Mich.  118,  in  which, 
in  an  opinion  delivered  by  Judge  Cooley,  it  was  held  that,  as 
between  the  conductor  and  the  passenger,  "  the  ticket  must 
be  conclusive  evidence  of  the  extent  of  the  passenger's  right  to 
travel." 

There  is  a  cl;iss  of  cases  somewhat  analogous  to  the  present 
one,  in  whi'.th,  by  a  uniform  course  of  decisions  so  far  as  we 
are  infoniiod,  it  is  held  that  the  conductor  nmst  accept  the 
statements  of  the  passenger.  We  refer  to  those  cases  in  which 
difT'erent  rates  are  charged  for  one  who  has  procured  a  ticket 
and  one  who  pays  upon  the  train.  It  is  held  that,  as  a  con- 
dition precedent  to  tae  exercise  of  this  right  to  charge  higher 
train  rates,  and  to  expel  one  refusing  to  pay  them,  a  reason- 
able opportunity  must  be  given  by  the  carrier  to  the  passenger 
to  procure  the  ticket  required,  and  that  one  to  whom  no  such 
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opportunity  has  been  afforded,  and  who  for  refusing  to  pay 
the  higher  rate  is  expelled  from  the  train,  may  recover 
damages  therefor:  Hutchinson  on  Carriers,  sec.  571,  and 
authorities  in  note  2;  Foraee  v.  Alabama  $te,  R.  R.  Co.,  63 
Miss.  6(i;  56  Am.  Rep.  801. 

Without  determining  more  upon  this  disputed  question  than 
is  necessary  for  the  decision  of  the  case  before  us,  it  is  suf- 
ficient to  say  that  where,  as  here,  the  ticket  in  the  hands  of 
the  passenger  supports  and  confirms  the  truth  of  his  state- 
ment, and  no  possible  injury  can  result  to  the  carrier  by  the 
conductor's  accepting  and  acting  thereon,  he  must  so  act,  or 
refuse,  at  the  peril  of  inviting  an  action  for  damages  against 
his  principal  if  the  statement  be  true. 

We  do  not  decide  that  a  person  holding  a  ticket  from  Myrtle 
to  Blue  Springs  has  a  right  to  ride  from  Blue  Springs  to 
Myrtle,  but  no  real  injury  could  result  to  the  carrier  in  recog- 
nizing such  right,  for  the  distance  is  the  same,  and  in  the 
usual  course  of  business  as  many  trains  pass  in  one  direction 
as  the  other.  What  we  do  decide  is,  that  a  passenger  holding 
and  attempting  to  use  such  ticket  under  the  circumstances 
disclosed  in  this  record,  and  explaining  to  the  conductor  how 
the  mistake  occurred  by  which  the  ticket  read  in  the  wrong 
direction,  makes  such  a  reasonable  and  probable  showing  afi 
entitles  him  to  be  dealt  with  as  a  passenger,  and  therefore 
that  any  regulation  of  the  carrier  authorizing  the  conductor 
of  its  trains  to  disregard  such  statement  is  unreasonable,  and 
need  not  be  submitted  to  by  the  passenger. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is  affirmed. 


Railroad  Companies  —  Mistake  in  Ticket. —  Where  any  mistake  about 
ft  ticket  occurs  through  the  fault  of  the  company's  servant,  such  mistake  is 
chargeable  to  the  company,  and  not  to  the  ticket-holder:  Georgia  R.  li.  etc. 
Co.  V.  Douyherty,  8G  Ga.  744;  22  Am.  St.  Rep.  499,  and  note;  Indianapolu 
etc  B*y  Co.  v.  Howerton,  127  Ind.  236.  If  a  passenger  asks  a  conductor  for 
a  stop-over  ticket,  and  by  his  mistake  receives  only  a  trip-check,  the  second 
conductor  may  lawfully  eject  him  for  non-payment  of  fare:  TorUm  v.  Mil- 
vKiuket  tie.  R'yCo„H  Wis.  234;  41  Am.  Rep.  23. 


CASES 

SUPREME    COURT 

OF 
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Liggett  and   Myers  Tobacco  Company  v,  Ebid 
Tobacco  Company. 

[104  Missouri,  53.] 

Tbade-habks.  — A  person  has  a  right  to  the  exclusive  use  of  marks,  forms, 
or  symbols  appropriated  by  him  for  the  purpose  of  pointing  out  the  true 
origin  or  ownership  of  an  article  manufactured  by  him;  but  such  de- 
signs cannot  be  used  for  the  simple  purpose  of  naming  or  describing  the 
quality  of  the  goods. 

Tbade-marks  —  Infringement  —  Injunction.  —  One  who  has  appropriated 
a  trade-mark  to  distinguish  his  goods  from  other  similar  goods  has  a 
property  right  in  it  which  will  be  protected  by  injunction  against  the 
infringing  party.  To  entitle  him  to  a  perpetual  injunction,  the  imita- 
tion  need  not  be  exact  or  perfect. 

Tbade-marks  —  Infringement  —  Injunction  —  Evidence.  —  To  constitute 
an  infringement  of  a  trade-mark,  so  as  to  entitle  the  om  ner  thereof  to  an 
injunction  against  the  infringing  party,  it  is  sufficient  that  the  imitation 
is  such  as  would  be  likely  to  mislead  one  in  the  ordinary  course  of 
purchasing  the  goods,  and  lead  him  to  suppose  or  believe  that  he  was 
purchasing  the  genuine  article.  It  is  not  necessary  to  show  that  any 
one  has  been  in  fact  deceived,  nor  to  establish  intentional  fraud. 

Paul  Bakewellf  R.  A.  Bakewell,  and  Smith  and  Harrison,  iat 
the  appellants. 

M.  A.  Reed,  and  Stuart  and  Carkner,  for  the  respondent. 

Black,  J.  This  suit  was  instituted  in  the  Buchanan  circuit 
court  to  enjoin  the  defendant  from  manufacturing,  selling,  or 
offering  for  sale  plug  tobacco  having  affixed  thereto  the  mark 
of  a  star,  or  a  mark  resembling  a  star,  in  imitation  of  plain- 
tiff's trade-mark.  On  final  hearing  of  the  cause,  the  circuit 
court  dissolved  the  temporary  injunction,  gave  judgment  for 
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defendant,  and  also  assessed  damages  on  the  injunction  bond, 
and  gave  judgment  therefor  in  favor  of  the  defendant. 

From  the  proofs  and  admissions  made  at  the  hearing  it 
appears  the  firm  of  Liggett  and  Myers  had  been  for  many 
years  prior  to  January,  1878,  engaged  in  the  manufacture  and 
sale  of  plug  tobacco  at  the  city  of  St.  Louis,  in  this  state.  The 
plaintiff  corporation  was  organized  under  the  laws  of  this 
state  at  the  last-mentioned  date,  and  became  the  successor  of 
the  firm  of  Liggett  and  Myers,  and  as  such  successor  acquired 
the  business,  good-will,  and  trade-marks  of  the  old  firm.  The 
firm  of  Liggett  and  Myers  was  the  first  to  adopt  a  star  as  a 
trade-mark.  It  is  a  symbol  in  the  form  of  a  five-pointed  star 
made  of  tin,  with  a  circular  hole  cut  through  the  center.  Six 
of  these  stars  are  attached  to  each  plug  of  tobacco.  This  brand 
manufactured  by  the  plaintiflF  is  well  and  favorably  known 
and  has  a  large  sale  throughout  the  United  States,  and  it  is 
called  the  "  Star  tobacco." 

The  defendant,  a  corporation  organized  under  the  laws  of 
this  state,  began  the  manufacture  of  plug  tobacco  at  St.  Jo- 
seph in  December,  1888,  long  after  the  plaintiff's  trade-mark 
had  become  well  known  to  the  trade.  The  defendant  adopted 
a  device  as  a  trade-mark,  of  which  complaint  is  made.  It  is 
a  syml)ol  of  the  same  size  as  that  of  the  plaintiff,  made  of  tin, 
with  eight  points  slightly  inclined  to  the  right,  with  a  hole  in 
the  center,  and  has  the  word  "Buzz"  dimly  impressed  upon 
the  surface.  It  is  attached  to  the  plugs  the  same  as  the  star 
of  the  plaintiff. 

The  defendant  placed  its  tobacco  upon  the  market,  calling 
it  the  "Buzz-saw,"  at  a  few  cents  per  pound  less  than  the 
price  at  which  plaintifT  sold  its  brand  "Star,"  and  as  a  result 
there  was  a  very  great  depreciation  in  sales  made  by  plaintiff 
for  five  or  six  months.  While  experts  in  the  tobacco  business 
would  readily  detect  the  difTerence  between  the  two  brands, 
still  it  is  apparent  from  an  inspection  of  the  tags  that  an 
ordinary  consumer  would  not  notice  the  difference.  Indeed, 
there  is  a  vast  amount  of  evidence  in  the  case  showing  tliat 
this  "  Buzz-saw "  was  often  sold  as  "  Star  tobacco,"  and  in 
many  instances  the  consumer  purchased  and  paid  for  defend- 
ant's brand,  supposing  and  believing  at  the  time  that  be  got 
what  he  called  for,  namely,  "  Star  tol)acco." 

The  general  principles  of  the  law  concerning  trade-marks 
are  well  settled.  A  person  has  a  right  to  the  exclusive  use  of 
marks,  forms,  or  symbols  appropriated  by  him  for  the  purpose 
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of  pointing  out  the  true  origin  or  ownership  of  the  article  man- 
ufactured by  him.  The  limitation  upon  this  right  is,  that 
such  designs  or  words  may  not  be  used  for  the  simple  purpose 
of  naming  or  describing  tlie  quality  of  the  goods,  —  for  to  per- 
mit that  would  be  to  foster  a  monopoly;  while  the  great  pur- 
pose of  the  law  of  trade-marks  is  to  protect  the  owner  in  the 
exclusive  use  of  his  device,  which  distinguishes  his  product 
from  other  similar  articles,  and  to  protect  the  public  against 
fraud  and  deception.  Any  contrivance,  design,  device,  name, 
or  symbol  may  be  used  as  a  trade-mark  for  the  purpose  of 
pointing  out  the  true  source  and  origin  of  the  goods  to  which 
it  is  affixed.  Under  some  circumstances  the  name  of  a  place 
may  be  used  as  a  trade-mark. 

The  law  is  also  well  settled  that  one  who  has  appropriated 
a  trade-mark  to  distinguish  his  goods  from  other  similar  goods 
has  a  property  right  in  it,  —  a  right  that  will  be  protected 
by  injunction  against  the  infringing  party.  To  entitle  the 
plaintiff  to  a  perpetual  injunction,  the  imitation  need  not  be 
exact  or  perfect.  To  constitute  an  infringement,  it  will  be 
sufficient  to  show  that  the  imitation  is  such  as  would  be  likely 
to  mislead  one  in  the  ordinary  course  of  purchasing  the  goods, 
and  lead  him  to  suppose  or  believe  that  he  was  purchasing  the 
genuine  article.  It  is  not  necessary  to  show  that  any  one  has 
in  point  of  fact  been  deceived,  nor  is  it,  at  this  day,  necessary 
to  show  intentional  fraud.  The  following  cases  and  many 
others  assert  some  one  or  all  of  the  foregoing  principles  of  law: 
Filley  v.  Fassett,  44  Mo.  168;  100  Am.  Dec.  275;  Mnnufadur- 
ing  Co.  v.  Trainer,  101  U.  S.  51;  Neicman  v.  Alvord,  51  N.  Y. 
189;  10  Am.  Rep.  588;  McLean  v.  Fleming,  96  U.  S.  245;  Mc- 
Cartney V.  Garnhart,  45  Mo.  593;  100  Am.  Dec.  397;  HosteUer 
v.  VowinEe,  1  Dill.  330;  Shaver  v.  Shaver,  54  Iowa,  208;  37 
Am.  Rep.  194. 

Applying  the  foregoing  principles  of  law  to  the  case  in 
hand,  there  can  be  no  doubt  but  the  defendant  should  be  per- 
petually enjoined  from  using  the  so-called  ""Buzz-saw  "  device. 
There  is,  it  is  true,  some  difference  between  that  symbol  and 
the  plaintiff's  star,  but  the  difference  is  slight,  and  consists 
in  eight  instead  of  five  points,  and  the  eight  points  incline 
slightly  to  the  right.  At  a  distance  of  a  few  feet  they  would 
be  readily  taken  to  be  one  and  the  same  mark.  The  differ- 
ence is  colorable  only,  so  much  so  as  to  indicate  even  guilty 
knowledge  and  a  deceptive  purpose.  Eesidos  this,  the  proof 
is  clear  that  consumers  have  been  and  are  often  deceived  and 
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led  to  believe  that  this  so-called  "Buzz-saw"  is  genuine 
"  Star." 

The  defendant's  device  is  but  an  evasive  effort  to  cover  up 
a  wrongful  use  of  the  plaintiff's  trade-mark.  This  trade- 
mark has  become  of  great  value  to  the  plaintiff  by  reason  of 
its  long  use  and  the  continued  excellence  of  the  article  to 
which  it  is  affixed,  and  the  plaintiff  is  entitled  to  the  exclu- 
sive use  of  it  The  defendant  has  made  no  appearance  in 
this  court,  and  we  are  at  a  loss  to  know  upon  what  ground  the 
court  refused  the  relief  prayed  for. 

The  judgment  is  reversed,  and  a  perpetual  injunction  will 
be  entered  here  to  the  full  extent  of  the  relief  prayed  for  in 
the  petition.  

Tradk  marks,  What  ark.  —  As  to  what  ia  necessary  to  eonstitnte  a 
traile-mark,  see  note  to  Partridge  v.  Menck,  47  Am.  Dec.  284-295;  PtUnam 
N.  Co.  Y.  Duianey,  140  Pa.  St.  205;  23  Am.  St.  Rep.  228,  and  note;  El  Modetlo 
C.  Mfg.  Co.  V.  Goto,  25  Fla.  886;  23  Am.  St.  Rep,  537,  and  note;  Cigar- 
wnkera  P.  Union  v.  Conhaim,  40  Minn.  243;  12  Am.  St.  Rep.  726,  and  note; 
Kofhler  r.  Sanders,  122  N.  Y.  65;  Soli»  C,  Co.  v.  Poio,  16  Col,  388. 

Tradi  harks,  Imfrinqement  of.  —  As  to  what  is  an  infringement  of  a 
trade-mark,  see  note  to  Robertson  v.  Berry,  33  Am,  Rep.  333-3^^9;  note  to 
Partridge  v.  Menclc,  47  Am.  Dec,  295-'.'99;  EL  Modello  C.  Mfg.  <  o.  v.  Goto, 
25  Fla.  886;  23  Am,  St.  Rep.  537,  and  note  545,  546;  Solis  C.  Co.  v.  Pozo, 
16  Col.  388.  An  intentional  imitation  of  a  trade-mark  likely  to  deceive  an 
ordinary  purchaser  will  be  enjoined,  notwithstanding  the  fact  that  a  close 
inspection  would  dischise  the  dififerences  in  many  respects  of  the  two  trade- 
ni  u  ks:  Sperry  v.  Percival  M.  Co.,  81  Cal.  252.  But  a  deliberate  intention 
to  deceive  is  not  necessary  in  the  infringement  of  a  traile-mark,  provided 
the  imitation  is  calculated  to  deceive,  and  does  really  deceive,  purchasers: 
K"'iiii/  V.  QilleU,  70  Md.  574;  ParleU  v.  Guggenkeimer,  67  Md.  642;  1  Am,  St 
Hop.  416. 

Trade-marks  —  Injunction  to  Restrain  Infrinqkment.  —  One  who 
has  infringed  the  trade-mark  of  another  may  be  restrained  by  an  injunction 
from  making  use  of  the  imitation:  Popham  v.  Cole,  66  N,  Y.  69;  23  Am. 
Rep.  22,  and  note  27-30;  Keller  v.  B.  F.  Goodrich  Co.,  117  Ind.  576;  10  Am. 
St.  Rep.  88;  El  Modello  C.  Mfg.  Co.  r.  Goto,  25  FIa.  886;  23  Am.  St  Bep. 
637. 
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Shoetbl  V.  City  of  St.  Joseph. 

[104  MissonRi.  114.] 

MAsrrxR  and  Servant  —  Sbrvant's  Right  to  Rely  oh  Supbriok  Knowl- 
KDQE  or  Master.  —  Master  and  servant  do  not  stand  upon  equal  foot- 
ing, even  when  they  have  equal  knowledge  of  the  danger.  Tha  positioD 
of  the  servant  is  one  of  subordination  and  obedience  to  the  master,  and 
he  has  a  right  to  rely  upon  the  superior  knowledge  and  skill  of  the  mas- 
ter, and  is  not  entirely  free  to  act  upon  his  own  suspicions  of  danger. 

Mastkb  and  Servant  —  Superior  Knowledge  of  Masiter  —  Neglioknob 
OF  Servant.  —  When  the  master  ordei  s  the  servant  into  a  place  of 
danger,  and  the  latter,  by  obeying,  is  injured,  he  is  not  guilty  of  con- 
tributory negligence,  so  as  to  bar  a  recovery,  except  when  the  danger 
is  so  glaring  and  obvious  that  a  reasonably  prudent  man  would  have 
disobeyed,  and  not  have  entered  into  it. 

Pbaotioe  —  Instructions.  — Clerical  Errors  in  instructions,  readily  di«- 
oovered  upon  reading  them,  are  not  grounds  for  revcrstal. 

B.  R.  Vineyard^  for  the  appellant. 
M.  A.  Reed,  for  the  respondent. 

Black,  J.  The  plaintiff  brought  this  suit  to  recover  dam- 
ages for  personal  injuries  received  while  engaged  in  repairing 
a  sewer.  The  work  was  done  by  the  city  engineer,  who  pro- 
cured the  material,  employed  the  men,  and  superintended  the 
work  by  authority  of  a  city  ordinance. 

The  petition  alleges  that  after  a  section  of  the  sewer  had 
been  arched  over,  the  engineer  directed  plaintiff  and  one 
Murray  to  go  under  the  arch  and  remove  the  supports;  that 
the  engineer  assured  the  plaintiff  and  Murray  that  it  was  safe 
to  do  so;  that,  relying  upon  the  assurance,  they  proceeded  to 
carry  out  the  order,  and  while  thus  engaged  the  arch  fell  in 
on  the  plaintiff;  and  that  the  injury  to  plaintiff  was  caused 
by  the  negligence  of  the  engineer  in  causing  the  supports  to 
be  removed  before  the  cement  used  in  the  walls  had  hardened. 

The  answer  was  a  general  denial,  and  contributory  negli- 
gence on  the  part  of  the  defendant. 

According  to  the  bill  of  exceptions,  the  plaintiff  introduced 
evidence  tending  to  prove  all  of  the  allegations  of  the  petition, 
—  that  he  was  a  day-laborer,  not  skilled  in  the  work;  was  not 
aware  of  the  danger,  and  that  none  but  a  skilled  person 
would,  by  the  use  of  ordinary  care,  have  foreseen  the  danger. 
And  defendant  offered  evidence  tending  to  show  that  the  dan- 
ger was  so  obvious  and  apparent  that  any  person,  skilled  or 
unskilled,  could,  by  the  exercise  of  ordinary  care,  have  fore- 
bcen  and  avoided  the  danger,  and  that  plaintiff  was  warned 
of  the  danger  attending  the  undertaking. 
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The  coart,  at  the  request  of  the  plaintifif,  instructed  the 
jury  that  if  they  believed  the  engineer,  "after  the  completion 
of  a  section  of  the  said  sewer,  directed  the  defendant  and  others 
to  remove  the  supports  under  said  section,  and  assured  them 
that  it  was  perfectly  safe  to  do  so,  when  in  point  of  fact  it  was 
not  safe,  and  that  the  plaintiff  was  unskilled  in  the  matter  of 
safety  or  unsafely  thereof,  then  the  defendant  is  liable  for  any 
injury  resulting  to  plaintiff  therefrom,  even  though  the  plain- 
tiff, or  others  in  his  presence,  might  have  entertained  or  ex« 
pressed  the  opinion  that  the  removal  of  said  supports  was 
unsafe,  if  the  plaintiff,  in  assisting  in  such  removal,  acted 
upon  said  assurance  of  said  engineer,  unless  the  danger  was 
so  glaring  as  to  be  apparent  to  the  mind  of  an  unskilled 
man." 

The  court,  at  the  request  of  the  defendant,  gave  these  in- 
structions:— 

*'2.  Although  the  engineer  ordered  plaintiff  and  Murray 
to  remove  the  centers,  and  the  removal  of  them  was  danger- 
oufl  and  unsafe,  yet  if,  before  plaintiff  proceeded  to  remove 
the  same,  he  could,  by  the  exercise  of  ordinary  care  and  ob- 
servation, under  all  the  circumstances,  have  ascertained  the 
danger  attending  such  removal,  then  the  plaintiff  cannot 
recover. 

"  3.  Although  the  plaintiff  was  ordered  to  remove  the  cen- 
ters under  the  arch  of  the  sewer,  yet  if  the  removal  of  such 
centers  at  the  time  and  under  the  circumstances  detailed  in 
evidence  was  such  an  obviously  dangerous  and  unsafe  pro- 
ceeding that  a  person  of  ordinary  and  common  prudence, 
under  all  the  circumstances,  would  have  refused  to  remove  the 
same,  then  it  was  the  duty  of  plaintiff  to  have  disobeyed  such 
order  of  defendant's  engineer,  and  he  cannot  recover  in  this 
case." 

The  proposition  that  the  engineer  was  the  agent  and  vice- 
principal  of  the  defendant  corporation  is  not  controverted, 
and  from  the  evidence  and  instructions  it  appears  to  have 
been  conceded  on  the  trial  that  it  was  unsafe  and  dangerous 
to  remove  the  centers  at  the  tin^"  they  were  removed,  and 
that  the  plaintiff  attempted  to  remove  the  centers  by  the 
order  and  direction  of  the  engineer.  The  real  question,  there- 
fore, is  as  to  what  care,  if  any,  the  defendant  should  have  ex- 
ercised when  thus  acting  under  the  order  of  the  defendant, 
for  the  engineer  represented  the  defendant. 

The  master  and  servant  do  not  stand  upon  an  equal  footing, 
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even  when  they  have  equal  knowledge  of  the  danger.  The 
position  of  the  servant  is  one  of  subordination  and  obedience 
to  the  master,  and  he  has  the  right  to  rely  upon  the  superior 
knowledge  and  skill  of  the  master.  The  servant  is  not  en- 
tirely free  to  act  upon  his  own  suspicions  of  danger. 

If,  therefore,  the  master  orders  the  servant  into  a  place  of 
danger,  and  the  servant  is  injured,  he  is  not  guilty  of  contribu- 
tory negligence,  unless  the  danger  was  so  glaring  that  a  reason- 
ably prudent  person  would  not  have  entered  into  it:  Keegan 
V.  Kavanaugh,  62  Mo.  230;  Stephens  v.  Hanvihal  etc.  R.  R.  Co., 
96  Mo.  209j  9  Am.  St.  Rep.  336.  But  these  cases  show  that 
though  the  servant  is  ordered  into  a  place  of  danger,  still,  if 
the  danger  is  so  obvious  that  a  prudent  person,  though  acting 
in  the  capacity  of  a  servant,  would  not  obey  the  order,  then 
he  will  be  guilty  of  contributory  negligence  which  will  defeat 
a  recovery. 

Now,  the  defendant's  third  instruction  conforms  to  the  prin- 
ciples of  law  just  stated,  so  there  is  no  valid  objection  to  it. 
Indeed,  the  plaintiff  submitted  the  case  to  the  jury  on  the 
same  theory,  for  his  instructions  conceded  that  he  could  not 
recover  if  "  the  danger  was  so  glaring  as  to  be  apparent  to  the 
mind  of  an  unskilled  man." 

The  defendant's  second  instruction  does  not,  it  is  true,  in  so 
many  words,  contain  the  proposition  that,  to  defeat  a  recovery, 
the  danger  must  have  been  so  glaring  as  to  be  apparent  to 
the  mind  of  an  unskilled  person;  but  it  does  submit  to  the 
jury  the  question  whether  defendant  was  wanting  in  "ordi- 
nary care  and  observation,  under  all  the  circumstances."  This 
instruction  must  be  considered  in  connection  with  the  others 
given  at  the  request  of  plaintiff  and  at  the  request  of  the  de- 
fendant, which  are  more  specific,  and  point  out  the  circum- 
stances under  which  the  plaintiff  could  not  recover.  The  in- 
Btructions,  taken  as  a  whole,  are  not  objectionable. 

Tlie  defendant's  first  instruction  uses  in  one  place  the  word 
"  plaintiff"  when  it  should  be  "defendant,"  and  in  another 
place  the  word  "  defendant"  when  it  should  he  "plaintiff"; 
still,  these  are  mere  clerical  errors,  readily  discovered  upon 
rending  the  instructions,  and  constitute  no  ground  whntever 
for  a  reversal. 

Some  other  objections  are  made  to  the  instructions,  but 
they  are  equally  unsnbptnntial. 

The  judgment  is  atfirmed. 
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Master  ahd  Servant  —  How  Far  Servant  mat  Rblt  upon  Supkriob 
Knowledob  op  Master  concerning  Risks.  — Subjects  nearly  akin  to  thu 
have  been  exhaustively  treated  in  the  notes  to  Busaell  v.  Laeonia  Mfg.  Co., 
77  Am.  Dec.  218;  Chicago  etc  R.  R.  Co.  v.  Sweet,  92  Am.  Dec.  213;  and  Srtutk 
v.  Petiitutular  Car  Works,  1  Am.  St,  Rep.  548.  The  general  principles  dedu- 
eible  therefrom  may  be  stated  to  be,  that  it  is  the  duty  of  the  master  to 
exercise  reasonable  and  ordinary  care  not  to  expose  his  servant  to  unrea- 
sonable or  extraordinary  risks  by  putting  him  to  work  in  dangerous  places 
or  with  dangerous  implements.  He  is  bound  to  furnish  the  servant  with 
reasonably  safe  and  suitable  tools,  and  to  keep  them  so;  and  failing  in  this 
duty,  he  is  liable  to  the  servant  injured  without  his  fault.  The  servant,  io 
entering  upon  the  employment,  assumes  all  risks  thereof  of  which  be  haa 
knowledge,  or  which,  in  the  exercise  of  ordinary  or  reasonable  care,  he 
ought  to  know.  Generally  speaking,  he  only  assumes  what  may  be  called 
"seen,"  obvious,  and  patent  dangers,  and  does  not  assume  latent  risks. 
The  master  is  bound  to  use  reasonable  care  to  protect  him  from  all  latent 
defects  in  machinery  and  appliances,  either  by  warning  him  of  their  exist- 
ence or  by  repairing  them;  and  if  the  master  knows,  or  in  the  exercise  of 
reasonable  diligence  ought  to  know,  of  the  danger  into  which  the  servant  is 
ordered,  or  of  defects  in  appliances  which  be  sets  his  servant  to  work  with, 
it  is  his  duty  to  inform  the  servant;  and  his  failure  so  to  do  renders  him 
liable  for  any  injury  to  the  servant  resulting  from  such  failure. 

A  servant  has  the  right  to  rely  upon  the  superior  knowledge  and  skill  of 
his  roaster  in  these  respects,  and  to  presume,  in  the  absence  of  information 
to  the  contrary,  and  except  as  to  matters  within  the  range  of  his  own 
peculiar  &kill,  that  the  master  will  perform  the  duty  imposed  upon  him 
of  furnishing  adequate  and  reasonably  perfect  implements  and  appliances 
necessary  for  the  performance  of  any  duty  required  of  the  servant,  and  will 
not  order  him  into  a  place  of  danger  when  the  servant's  knowledge  of  the 
danger  is  not  equal  to  his  own. 

One  of  the  emergencies  under  which  the  servant  is  entitled  to  rely  upon 
the  superior  skill  and  knowledge  of  the  master  is  well  illustrated  by  this 
language,  used  by  Wagner,  J.,  in  Gibson  v.  Pacific  R'y  Co.,  46  Mo.  163;  2 
Am.  Rep.  497:  "It  is  neither  unjust  nor  unreasonable  that  consequences 
which  the  servant  or  workman  must  have  foreseen  on  entering  into  an  em- 
ployment, and  which  due  care  on  the  part  of  the  employer  or  master  could 
in  no  way  prevent,  should  not  be  visited  on  the  latter.  But  it  is  otherwise 
where  injuries  to  servants  and  workmen  happen  by  reason  of  improper  and 
defective  machinery  and  appliances  used  in  the  prosecution  of  a  work. 
The  use  of  those  they  could  not  foresee.  The  legal  implication  is,  that  the 
employer  will  adopt  suitable  instruments  and  means  with  which  to  carry  on 
his  business.  These  he  can  provide  and  n»aiatain  by  the  use  of  suitable  care 
and  foresight;  and  if  he  fails  to  do  so,  he  is  gudty  of  a  breach  of  duty  under 
his  contract,  for  the  consequences  of  which,  in  justice  and  sound  reason,  he 
ought  to  be  responsible.  Any  other  rule  would  be  productive  of  the  great- 
est injustice  and  wrong.  The  servant  has  no  control  over  the  matter.  He 
acts  in  subordination.  He  relies  wholly  on  the  judgment  of  the  master, 
that  suitable  machinery  and  the  needed  requirements  are  supplied.  He  has 
not  the  means  nor  the  opportunity  of  knowing  whether  those  furnished  may 
be  safe.  His  attention  is  exclusively  due  to  the  peculiar  duties  incident  to 
his  branch  of  the  employment.  He  assumes  the  risk,  more  or  less  hazard- 
ous, of  the  service  in  which  he  is  engaged;  but  he  has  a  right  to  presume 
that  all  proper  attention  shall  be  given  to  his  safety,  and  that  he  shall  not 
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be  carelessly  and  needlessly  exposed  to  risks  not  necessarily  resulting  from 
his  occupation,  and  which  might  be  prevented  by  ordinary  care  and  precau- 
tion on  the  part  of  his  employer." 

So  in  Wuotilla  ▼.  Duiuth  Lumber  Co.,  37  Minn.  16S,  0  Am.  St.  Rep.  834, 
the  conrt  said:  "  But  the  master  and  servant  do  not  stand  at  all  upon  the 
same  footing  in  these  matters.  It  is  the  master's  duty  to  supply  safe  in- 
strumentalities for  the  use  of  his  servants.  He  is  bound  to  exercise  reason- 
able diligence  in  informing  himself  as  to  whether  his  machinery  is  safe; 
whereas  the  servant,  in  the  absence  of  notice  to  the  contrary,  or  something 
to  put  him  on  inquiry,  has  a  right  to  assume  that  his  master  has  done  his 
duty,  and  to  rely  on  his  superior  judgment.  Of  course,  a  servant  is  bound 
to  use  his  senses,  and  cannot  be  heard  to  plead  ignorance  of  a  danger  that 
was  obvioua  to  any  one  on  inspection;  but  on  the  other  hand,  because  he 
engages  to  work  with  or  in  the  vicinity  of  machinery,  he  ia  not  necessarily 
bound  to  know  as  much  as  his  master  ought  to  know  as  to  what  is  or  what  is 
not  safe.  Again,  it  is  one  thing  to  be  aware  that  machinery  is  defective,  or  in 
a  particular  condition,  and  another  thing  to  know  or  appreciate  the  risks  re- 
sulting therefrom.  A  man  of  ordinary  intelligence  and  experience  may  know 
the  actual  condition  of  an  instrument  with  whicli  he  is  working,  and  yet  not 
know  the  nature  or  extent  of  the  ribks  to  which  he  is  exposed.  The  mere 
fact  that  a  servant  knows  the  defects  does  not  necessarily  charge  him  with 
contributory  negligence,  or  the  assumption  of  risks  growing  out  of  those 
defects.  The  question  is,  Did  he  know,  or  ought  he  in  the  exercise  of  ordi- 
nary pommon  sense  and  prudence  to  have  known,  the  risks  to  which  the 
condition  of  the  instrumentalities  has  exposed  him?"  Soeder  r,  St.  Louis  etc 
R'y  Co.,  100  Mo.  673;  18  Am.  St.  Rep.  724. 

The  rule  is  laid  down  in  Chicago  etc.  R.  R.  Co.  v.  Hinea,  132  111.  161,  22 
Am.  St.  Rep.  515,  that  the  burden  of  furnishing  safe  machinery,  appliances, 
surroundings,  etc.,  is  upon  the  master,  and  while  he  is  not  to  be  held  liable 
for  defects  and  dangers  of  which  the  servant  is  fully  informed,  yet  the  ser- 
vant is  authorized  to  rely  upon  the  acts  of  the  master  in  that  respect,  and  is 
under  no  primary  obligation  to  investigate  and  test  the  fitness  and  safety  of 
the  machinery,  etc.,  in  the  absence  of  notice  that  there  is  something  wrong 
in  that  respect,  especially  where  the  servant's  duties  requiro  constant  atten- 
tion to  other  matters.  The  rule,  in  other  words,  is,  that  it  is  the  duty 
of  the  master  to  search  for  latent  defects  in  appliaucea  furnished  the  ser- 
vant to  work  with  that  would  remler  tliem  unsafe,  and  the  servant  may 
presume  that  this  duty  has  been  performed,  and  act  upon  such  presump- 
tion without  being  guilty  of  negligence,  as  he  is  only  required  to  notice 
Buch  defects  as  are  patent  to  ordinary  observation:  Little  Rock  etc.  R'y  Co. 
V.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep.  230.  In  this  case  the  court 
said:  "A  servant  is  not  required  to  inspect  the  appliances  of  the  busi- 
ness in  which  he  is  employed,  to  see  whether  or  not  there  are  latent  de- 
fects that  jender  their  use  more  than  ordinarily  hazardous,  but  is  only 
required  to  take  notice  of  such  defects  or  hazards  as  are  obvious  to  the 
senses.  The  fact  that  he  might  have  known  of  defects,  or  that  he  had 
the  means  and  opportunity  of  knowing  of  them,  will  not  preclude  him 
from  a  recovery,  unless  he  did  in  fact  know  of  them,  or  in  the  exercise  of 
ordinary  care  ought  to  have"  known  of  them.  He  is  not  bound  to  make 
an  examination  to  find  defects.  There  is  no  such  legal  obligation  im- 
posed upon  him.  That  is  the  duty  of  the  master.  The  servant  is  not 
bound  to  search  for  dangers,  except  those  risks  that  are  patent  to  ordinary 
observation;  he  has  a  right  to  rely  upon  the  judgment  and  discretion  of  hia 
*M.  St.  Rep.,  Vol.  XXIV.  —21 
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master,  and  that  h«  will  fully  perforin  his  duty  toward  him."  The  rule 
thus  laid  down  is  wel!  supported  by  authority:  Fort  Wayne  etc.  R.  R.  Co.  v 
OitdersUeve,  33  Mich.  133;  Hw,hes  v.  Winona  etc.  R.  R.  Co.,  27  Miun.  137: 
Reberv.  Tower,  11  Mo.  App.  199;  Bofjenackutz  v.  Smith,  84  Ky.  330;  Kram 
r.  Long  Island  R'y  Co.,  123  N.  Y.  1;  20  Am.  St  Rep.  716;  RusneU  v.  MinM- 
apolia  etc.  R'y  Co.,  32  Mina.  230;  United  States  etc.  Co.  v.  Wilder,  116  111. 
100;  Jenney  Electric  Light  etc  Co.  v.  Mwphp,  115  Iiid.  566;  Behm  r.  Armour, 
68  Win.  1;  Anderson  v.  Minnesota  etc.  R.  R.  Co.,  39  Minn.  523. 

When  the  risk  is  perfectly  obvious  to  tlie  sense  of  any  man,  whether  ser- 
vant or  master,  the  servant  assumes  the  rislt,  and  cannot  recover  if  injured: 
Kee<jan  v.  Kavanau/k,  62  Mo.  230;  Galveston  etc.  R'y  Co.  v.  Lenipe,  59  Tex. 
T9.  In  other  words,  when  the  defect  is  alike  open  to  the  observiitioa  and 
within  the  comprehension  of  employer  and  employee,  both  stand  upon  com- 
mon ground,  and  no  recovery  can  be  had  for  a  resulting  injury  to  the  latter: 
Jenney  Electric  Lv/ht  etc.  Co.  v.  Muiyhy,  115  Ind.  566.  The  servant's  right 
to  recover,  however,  is  not  barred  by  mere  knowledge  of  defects  whereby  in- 
jury results  to  him,  unless  he  also  has  knowledge  tl)at  such  defects  are  dan- 
gerous. He  is  only  bound  to  see  patent  defects,  not  latent  ones.  He  has  a 
right  to  rely  upon  his  employer's  care,  superior  knowledge,  and  ju<lgment, 
and  may  assume  that  the  latter  has  taken  all  reasonable  precautions  to 
guard  him  from  danger,  and  not  expose  him  to  unnecessary  risk.  So  the 
master  is  bound  to  guard  him  against  danger  which  the  master  has  created, 
and  when  such  danger  is  not  known  or  believed  in  by  him,  more  knowle<lge 
or  better  judgment  is  not  required  by  the  servant:  Faren  v.  Sellers,  39  La. 
Ann.  1011;  4  Am.  St.  Rep.  256.  Where  the  master,  or  superior,  orders  an 
inferior  into  a  situation  of  danger,  and  he  obeys  and  is  injured,  the  law  will 
not  charge  him  with  the  assumption  of  the  risk,  unless  the  danger  was  so 
glaring  that  no  prudent  would  have  entered  into  it:  Miller  v.  Union  Pae. 
R'y  Co.,  12  Fed.  Rep.  600;  4  McCrary,  115. 

The  servant  is  not  bound,  however,  under  all  circumstances  and  at  all 
hazards,  to  obey  the  order  of  his  master  or  superior,  and  he  cannot  recover 
for  injury  received  while  obeying  the  order  if  he  had  time  to  deliberate,  and 
voluntarily,  with  knowledge  of  the  danger,  placed  himself  in  a  position  where 
the  risk  of  being  injured  is  great:  MrDermott  v.  Hannibal  etc.  R'y  Co.,  87 
Mo.  285;  Cornwall  v.  CharloUe  etc.  R.  R.  Co..  97  N.  C.  11.  The  rule  is  thus 
stated  in  Cooky.  St.  Paul  etc.  R'y  Co.,  34  Minn.  45:  "  W^hile  the  servant 
assumes  the  ordinary,  obvious  risks  of  his  employment,  and,  aa  a  general 
rale,  such  extraordinary  risks  as  he  may  knowingly  and  voluntarily  see 
fit  to  encounter,  he  does  not  stand  upon  the  same  footing  as  the  master 
as  respects  the  matter  of  care  in  inspecting  and  investigating  the  risks  to 
which  he  may  be  exposeti.  He  has  a  right  to  presume  that  the  master 
will  do  his  duty  in  that  respect,  so  that  wlien  directed  by  proper  author- 
ity to  perform  certain  services,  or  to  pirfonu  tlieui  in  a  certain  place,  lie 
M'ill  ordinarily  be  justified  in  obeying  order.s  without  being  ebai^eable  with 
contributory  negligence,  or  with  the  assumption  of  the  risks  of  so  doin?. 
This  proposition  is,  however,  sidiject  to  the  qualification  that  he  must  not 
rashly  and  deliberately  expose  iiimself  to  unnecessary  and  unreasonable  risks 
which  he  knows  and  appreciates." 

If  a  master  orders  his  servant  to  do  dangerous  work,  and  to  obey  the  order 
at  the  time  ami  under  the  circumstances  is  extrahazardous,  but  does  not 
plainly  imi)eril  the  servant's  life  or  limb,  and  he,  in  obeying  the  order,  is  in- 
jured without  his  fault,  lie  is  entitled  to  danmges.  In  such  case  the  servant 
cannot  be  deprived  of  his  remeily  against  the  master  on  the  ground  of  con- 
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tributory  negligence,  nnless  the  danger  was  so  glaring  that  no  prudent  man 
would  have  entered  into  it,  even  where,  like  a  servant,  he  was  not  entirely 
free  to  choose.  The  reason  given  for  the  rule  is,  that  in  such  case  the  mas- 
ter and  servant  are  not  od  equal  footing,  even  though  they  have  equal 
knowledge  of  the  danger;  for  it  is  the  primary  duty  of  the  servant  to  obey 
orders,  even  though  dangerous;  and  it  does  not  follow  because  the  latter 
could  justify  disobedience  to  an  order  that  he  is  guilty  of  negligence  in  obey- 
ing it;  and  the  servant  is  not  bound,  at  the  peril  of  being  discharged,  to  seb 
up  his  judgment  against  that  of  his  master  about  obeying  orders,  or  about 
things  over  which  there  can  be  a  difference  of  opinion  in  the  minds  of  rea- 
sonable men:  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  207;  9  Am.  St. 
Rep.  336;  86  Mo.  221. 

A  servant  cannot  recover  for  the  negligence  of  his  superior  servant  if,  be> 
ing  ordered  to  do  dangerous  work,  and  being  aware  of  the  danger  which  the 
superior  did  not  apprehend,  he  did  not  seek  to  save  himself  from  injury,  and 
the  fact  that  he  was  ordered  to  continue  work  would  not  justify  him  in  con- 
tinuing work,  in  the  face  of  a  danger  which  was  glaringly  apparent  to  him; 
still,  where  a  peculiar  risk  commanded  by  the  master  or  a  superior  servant 
is  not  obvious,  the  inferior  servant  has  a  right  to  assume,  without  investi- 
gation, that  he  will  not  be  put  in  peril.  He  need  not  set  up  his  own  judg- 
ment against  that  of  his  superiors,  but  may  rely  upon  their  advice,  and  still 
more  upon  their  orders,  notwithstanding  many  misgivings  of  his  own.  So 
where  the  master  directs  the  servant  to  do  some  dangerous  work,  which 
could  be  ni'  le  safe  by  special  care  on  the  part  of  the  former,  the  servant  has 
»  right  to  assume  that  such  special  care  will  be  taken;  and  failing  to  exer- 
cise such  care,  the  master  is  liable:  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79 
Mich.  409;  19  Am.  St.  Rep.  180.  Whenever  the  master  has  superior  knowl- 
edge or  better  means  of  observation  of  the  danger  into  which  the  servant  is 
ordered,  and  the  servant  is  not  informed  of  the  danger,  be  is  not  guilty  of 
contributory  negligence  in  obeying  tlie  order:  Haley  v.  Case,  142  Mass.  316; 
Haiokins  v.  Johnson,  105  Ind.  29;  55  Am.  Rep.  169;  Baltimore  etc.  R.  R.  Co. 
y.  Rowan,  104  Ind.  88.  The  duty  rests  upon  the  master  to  warn  the  strvaat 
of  all  latent  and  hidden  defects  or  hazards  incident  to  the  employment  of 
which  the  master  knows  or  ought  to  know,  and  the  servant  has  a  right  to 
rely  upon  this  being  done;  and  although  the  master  is  not  required  to  ex- 
plain patent  dangers  to  servants  of  mature  capacity  ami  knowledge,  still,  the 
youth,  inexperience,  ignorance,  or  want  of  capacity  of  the  servant  may  cast 
the  duty  upon  the  master  of  warning  the  servant  as  to  dangers  which  might 
be  open  to  ordinarj'  observation.  Such  servants  have  a  right  to  assume  that 
they  will  be  so  instructed;  and  if  the  master  exposes  a  servant  of  such  char- 
acter, even  with  his  own  consent,  to  such  dangers  without  first  cautioning 
and  instructing  him  so  that  he  may  be  able  to  compreheuti  such  dangers,  and 
do  the  work  safely,  the  master  will  be  liable  if  injury  result  to  such  servant: 
Jones  Y.  Florence  Min.  Co.,  66  Wis.  268;  57  Am.  Rep.  269;  Louisville  etc.  R'y 
Co.  V.  Frawley,  110  Ind.  18;  Bra/^il  Block  Coal  Co.  v.  Gaffney,  119  Ind.  455; 
12  Am.  St.  Rep.  4"22,  and  cases  cited;  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio 
St.  283;  15  Am.  St.  Rep.  596;  Sinith  v.  Peniiisuiar  Car  Wwk»,  60  Mich.  601; 
1  Am.  St.  Rep.  642,  and  note  549,  550. 
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Ex  PARTE  Mitchell. 

[104  MissooKl.  121.] 

HA1»BAlt  CORrus.  —  One  convicted  of  selling  intoxicating  liquors  in  violation 
of  a  local-option  law  will  not  be  discharged  on  habeas  corpus  on  the 
groand  that  such  law  was  not  legally  adopted,  when  that  is  a  question 
for  the  determination  of  the  trial  court,  and  reviewable  by  an  appeal. 

Habbas  Corpus  will  not  Lie  to  Couhect  Errors  of  trial  courts,  and 
cannot  be  substituted  for  appeals  and  writs  of  error. 

Qeorge  H.  Harrison  and  H.  J.  Drumviond^  for  the  peti- 
tioner. 

John  M.  Woodj  attorney-general^  for  the  respondent. 

Gantt,  p.  J.  This  is  an  application  by  the  petitioner, 
Christian  Mitchell,  for  release  on  a  writ  of  habeas  corpus  from 
the  common  jail  of  Marion  County. 

He  avers  that  he  is  illegally  restrained  by  the  sheriflF  of 
said  county,  in  this,  that  in  November,  1889,  he  was  indicted 
by  a  grand  jury  of  said  county  for  selling  intoxicating  liquors 
therein,  contrary  to  the  provisions  of  what  is  known  as  the 
local-option  law  of  Missouri;  and  that  on  the  eleventh  day 
of  November,  1890,  he  was  tried  in  the  circuit  court  of  said 
county  and  found  guilty  thereof,  and  his  punishment  fixed 
and  assessed  at  a  fine  of  six  hundred  dollars,  and  a  judgment 
for  that  amount  was  rendered  against  petitioner,  and  it  was 
further  adjudged  that  if  petitioner  did  not  pay  said  fine,  he 
should  be  committed  to  the  common  jail  of  said  county  until 
it  was  paid,  together  with  the  costs. 

He  further  alleges  that  he  did  not  pay  said  fine,  and  by 
reason  of  his  default,  a  capias  execution  was  issued  by  the 
clerk  of  the  circuit  court  of  said  county  on  the  twenty-second 
day  of  December,  1890,  to  the  sheriff  of  said  county,  who  by 
authority  thereof  arrr-ted  petitioner,  and  has  ever  since  con- 
fined him  in  said  county  jail. 

The  illegality  complained  of  is,  that  said  local-option  law 
had  not  been  adopted  in  said  county,  and  therefore  his  im- 
prisonment for  violation  thereof  was  illegal. 

The  return  to  the  writ  shows  a  capias  execution  in  due  form, 
and  that  the  officer  is  holding  defendant  to  satisfy  the  same, 
in  accordance  with  the  judgment  and  sentence  of  the  circuit 
court  of  Marion  County. 

By  section  5376  of  the  Revised  Statutes  of  Missouri,  1889, 
it  is  made  the  duty  of  the  court  before  .vhom  a  prisoner  is 
brought  on  a  writ  of  habeas  corpus  to  forthwith  remand  the 
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prisoner,  if  it  shall  appear  that  he  is  detained  "by  rirtne  of 
the  final  judgment  or  decree  of  any  competent  court  of  civil 
or  criminal  jurisdiction,  or  of  any  execution  issued  upon  such 
judgment  or  decree." 

It  appears  by  petitioner's  own  statement  that  he  was  in- 
dicted and  convicted  in  a  court  of  general  criminal  juris- 
diction for  Marion  County.  That  court  had  jurisdiction  to 
determine  whether  the  county  of  Marion  had  adopted  the  law 
commonly  known  as  the  local  option  law,  being  an  act  to  pro- 
vide for  the  preventing  of  the  evils  of  intemperance  by  local 
option  in  any  county  in  this  state:  Acts  1887,  p.  179.  The 
act  its  itself  has  been  decided  to  be  constitutional  by  this 
court  in  State  ex  rel.  Maggard  v.  Pond,  93  Mo.  605. 

If  defendant  claimed  tbe  evidence  showed  this  act  had  not 
been  adopted,  and  that  the  circuit  court  erred  in  holding  it 
had  been,  he  ought  to  have  saved  the  evidence  in  a  bill  of 
exceptions,  and  brought  his  case  here  by  appeal. 

The  writ  of  habeas  corpus  is  not  the  remedy  to  correct  error 
ol  trial  courts,  and  cannot  be  substituted  for  appeals  and  writs 
of  error.  Every  suggestion  made  in  behalf  of  the  priponer 
here  could  have  been  made  in  the  circuit  court  of  Marion 
County,  and  that  court  should  have  had  an  opportunity  of 
passing  upon  these  questions. 

This  court  has  a  sufficient  docket  without  reaching  out  and 
assuming  the  jurisdiction  committed  by  the  law  to  other 
courts.  The  prisoner  will  be  remanded,  and  the  writ  dis- 
missed.   

Habeas  Corpus  —  Error8  ot  Trial  Court  not  Rbvikwable  on.  — 
Mere  errors  of  the  trial  court  are  not  reviewable  on  habeas  cm  pus:  In  re 
Oraham,  74  Wis.  450;  17  Am.  St.  Rep.  174,  and  note;  In  the  Matter  of  Parts, 
81  Mich.  240;  Inre  Ellis,  79  Mich.  322;  Daniels  y.  Towers,  79  Ga.  785;  Wright 
V.  Wright,  74  Wis.  440;  Ex  parte  Smith,  89  Cal.  79;  Ex  parte  Bowen,  25  Fla. 
215;  In  re  McCutcheon,  10  Mont.  115;  Ex  parte  Walpole,  85  Cal.  362;  In  re 
Thompson,  9  Mont.  381;  see  also  extended  not*  to  CommontoeaUh  r.  Lecky, 
26  Am.  Deo.  40. 
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Sneathen  v.  Sneathen. 

[104  MIB8OURI,  201.] 

IfAKXTAoa  Arran  Sin>ro8in>  Dbath  of  Husband.  — Where  a  woman,  aot> 
ing  upon  reliable  informatioa  that  her  former  hasband  is  dead,  marriea 
again,  the  marriage  is  legal,  in  the  absence  of  evidence  that  the  former 
husband  is  alive;  especially  is  this  so  after  the  lapse  of  many  years. 

Died  Exicitted  by  Aged  and  Infirm  Grantor. — A  deed  executed  by 
a  grantor  seventy-eight  years  old,  able  to  attend  to  his  ordinary  busi- 
ness affairs,  is  not  presumably  made  nnder  the  influence  of  fraud,  com- 
pulsion,  and  undue  influence,  although  be  may  be  physically  infirm  and 
weakened  mentally. 

Eqcitt  —  Cloud  on  Title.  —  Parties  not  in  possession,  and  without  remedy 
at  law,  may  maintain  a  suit  in  equity  to  remove  a  cloud  from  the  title 
to  land. 

Eqxtitablb  Jubisdiction  to  Removb  Cloud  ok  Title  is  preventive  as  well 
as  remedial. 

Dklivert  of  Deed  during  Lifetime  of  Grantor  is  an  essential  element 
of  a  valid  transfer  of  the  title  to  real  estate,  because  a  deed  cannot  be 
made  to  perform  the  functions  of  a  will,  but  the  delivery  need  not  be 
made  to  the  grantee  in  person. 

DxBDS  —  Delivery  by  Third  Person.  —  A  deed  delivered  by  the  grantor 
to  a  third  person  to  be  delivered  to  the  grantee,  and  by  such  third  per- 
son so  delivered,  is  valid,  though  t'le  grantor  is  dead  at  the  date  of  the 
last  delivery.  In  such  case  it  should  appear  that  the  grantor  parted 
with  all  dominion  and  control  over  the  instrument,  intending  it  to  take 
effect  as  a  present  transfer.  Such  intent  may  be  manifested  by  acts  or 
words,  or  by  both. 

Died — Dei.ivehy  by  Third  Party.  — The  rule  that  a  grantor  must  part 
with  all  dominion  and  control  over  his  deed  does  not  mean  that  he  must 
put  it  out  of  his  physical  power  to  procure  repossession  of  it.  It  is 
sutficient  that  the  deed  is  delivered  to  a  third  person  for  the  grantee 
without  reservation,  and  with  intention  that  it  shall  take  effect  and 
from  that  time  operate  as  a  transfer  of  the  title. 

Dkeds  —  Delivery  by  Third  Party. — Wife  of  Grantor  may  be  the 
third  party  to  whom  the  grantor  delivers  the  deed  for  the  grantee. 

DxBDS  —  Infant  Grantee  —  Presumption.  —  When  the  grantee  in  a  deed 
is  an  infant,  the  law  presumes  assent  on  his  part  to  the  beneficial  con- 
veyance; and  knowledge  thereof  and  of  its  delivery  are  not  essential. 

F'imuel  G.  Loring,  for  the  appellants. 

Stephen  S.  Brown,  for  the  respondents. 

Black,  J.  William  Sneathen  died  on  April  25, 1881.  Prior 
thereto,  and  on  March  24,  1881,  he  and  his  wife,  Perdilla,  exe- 
cuted a  deed  purporting  to  convey  the  home  place,  con- 
eipting  of  120  acres  of  land,  to  Malcom  Anderson,  Emory 
Anderson,  and  William  Anderson,  who  are  the  grandchil- 
dren of  William  Sneathen  by  his  first  marriage,  the  grantors 
reserving  in  the  deed  a  life  estate  to  themselves.  The 
plaintiffs  in  thib   case  are  also   children   and   grandchildren 
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of  William  Sneathen  by  his  first  marriage,  and  by  this  suit 
they  seek  to  set  aside  that  deed. 

The  substantial  averments  of  the  petition  are,  that  though 
Perdilla  was  the  lawful  wife  of  one  Moore,  yet  she  and  Wil- 
liam Sneathen  lived  and  cohabitated  together  from  1860  to 
his  death;  that  she,  by  the  use  of  fraud  and  threats  and  un- 
due influence,  persuaded  and  compelled  him  to  make  the 
deed;  that  he  failed  to  deliver  the  deed  during  his  lifetime, 
and  after  his  death  she  procured  and  delivered  the  same  to 
the  grantees  therein  named. 

1.  The  evidence  shows  that  William  and  Perdilla  were 
married  in  1860.  She  then  supposed  her  former  husband 
was  dead,  but  hearing  that  he  was  still  living,  she  commenced 
proceedings  for  divorce,  pending  which  she  received  reliable 
information  that  he  was  dead.  The  divorce  proceedings  were 
then  dismissed,  and  she  and  Sneathen  were  again  married. 
With  this  evidence,  and  it  is  all  there  is  upon  the  subject,  it 
must  be  held  that  she  was  the  lawful  wife  of  Sneathen  for 
many  years  prior  to  his  death. 

2.  The  evidence  bearing  upon  the  question  of  fraud,  com- 
pulsion, and  undue  influence  shows  that  this  and  other  deeds 
made  by  the  deceased  at  the  same  time  cut  oS"  plaintiff's  from 
any  portion  of  their  father's  real  estate.  He  was  seventy- 
eight  years  old  when  the  deeds  were  made.  While  age  had 
brought  about  physical  infirmities,  and  to  some  extent  weak- 
ened his  mental  capacity,  still  he  rode  about  his  farm,  looked 
after  his  stock,  and  could  and  did  attend  to  his  ordinary  busi- 
ness aff'airs.  There  is  no  reliable  evidence  of  compulsion  or 
fraud  on  the  part  of  the  wife.  It  is  sufficient  to  say  that  the 
issue  of  fraud,  compulsion,  and  undue  influence  tendered  by 
the  plaintiff's  stands  unproved.  On  the  contrary,  it  is  dis- 
proved by  all  the  trustworthy  evidence  in  the  case. 

3.  The  defendants  insist  that  this  is  a  suit  to  remove  a 
cloud  from  the  plaintiff's"  alleged  title  as  heirs,  and  that  the 
suit  cannot  be  maintained,  because  the  plaintiff's  are  not  in 
possession;  and  in  support  of  these  propositions  we  are  cited 
to  Davis  v.  Sloan,  95  Mo.  552,  and  Graves  [v.  Ewart,  99  ^lo. 
13.  If  those  cases  are  examined  with  any  degree  of  care,  it 
will  be  seen  that  a  suit  in  equity  to  remove  a  cloud  from  a 
title  may  be  maintained  in  those  cases  where  the  plaintiff's 
have  no  adequate  remedy  at  law.  So  in  Keane  v.  Kyne,  66 
Mo.  216,  the  plaintiff'  had  a  remedy  at  law.  Although  the 
plaintiff's  are  not  in  possession,  still,  if  they  have  no  remedy 
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at  law,  a  court  of  equity  will  entertain  a  bill  to  remove  the 
cloud:  Story's  Eq.  Jur.,  12th  ed.,  sec.  700,  note  4;  Pomeroy'a 
Eq.  Jur.,  sec.  1399,  note  4. 

The  property  in  question  was  the  homestead  of  the  de- 
ceased, and  the  widow,  who  is  a  defendant  in  this  case,  has  a 
homestead  right  therein,  though  the  deed  is  invalid,  and  this 
right  is  exclusive  in  her,  since  the  children  are  all  adults. 
Besides  this,  the  widow  has  the  right  to  remain  in  possession 
of  the  mansion-house  and  plantation  thereto  belonging,  until 
dower  is  assigned  to  her,  and  that  has  not  been  done  in  this 
case.  For  these  reasons  the  plaintiffs  cannot  recover  in  eject- 
ment, even  if  the  deed  should  be  held  to  be  of  no  validity, 
and  they  therefore  have  no  remedy  at  law. 

The  jurisdiction  in  equity  to  remove  a  cloud  is  not  only  re- 
medial, but  it  is  also  preventive.  It  is  right  and  proper  that 
the  question  as  to  the  validity  of  the  deed  should  be  deter- 
mined while  the  evidence  is  at  hand;  and  if  it  is  invalid,  it 
sliould  be  so  declared,  so  as  to  prevent  distant  vexatious  liti- 
gation: Story's  Eq.  Jur.,  12th  ed.,  sec.  700;  Gardner  v.  Terry, 
99  Mo.  523. 

4,  The  real  question  in  this  case  is  that  concerning  the  al- 
leged non-delivery  of  the  deed.  The  evidence  bearing  upon 
this  issue  is,  in  substance,  this:  William  Sneathen  owned 
and  resided  upon  the  120  acres  of  land  now  in  question,  and 
he  also  owned  another  forty-acre  tract.  His  wife,  Perdilla, 
owned  another  forty  acres,  and  also  a  one-fifth  interest  in  her 
deceased  father's  estate.  Sneathen  went  to  a  justice  of  the 
peace  and  requested  him  to  prepare  four  deeds,  at  the  same 
time  explaining  the  reason  why  he  desired  to  execute  them. 
There  was  no  haste  in  the  matter,  and  in  about  four  weeks 
thereafter  the  justice  prepared  the  deeds  and  took  them  to 
the  Sneathen  residence,  as  requested,  where  they  were  all  exe- 
cuted and  acknowledged  at  the  same  time,  on  March  24, 
1881. 

Besides  the  deed  in  question,  Sneathen  and  his  wife  exe- 
cuted another,  conveying  to  Jennie  Brown  the  forty-acre  tract 
owned  by  Mr.  Sneathen.  Jennie  Brown  was  a  married  daugh- 
ter of  Mrs.  Sneathen  by  her  first  marriage.  This  deed  also 
reserved  to  the  grantors  a  life  estate.  The  other  two  were 
deeds  of  quitclaim,  releasing  to  Mrs.  Sneathen  the  forty 
acres  owned  by  her,  and  her  interest  in  her  father's  estate. 
The  justice  testified:  "After  the  deeds  were  made,  Mr. 
Sneathen  asked  me  who  should  pay  for  the  recording.     I  re- 
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plied  it  was  customary  for  those  receiving  them  to  pay  for 
the  recording.  He  then  started  for  the  press  with  them; 
then  he  said:  'What  shall  I  do  with  them?'  Before  I  had 
time  to  answer,  he  turned  to  Mrs.  Sneathen  and  said:  *  Here 
are  your  deeds;  and  give  the  others  their  deeds  the  first  time 
you  see  them.*  She  took  the  deeds  and  put  them  away,  with 
the  remark  that  she  would  give  them  the  deeds  the  first  time 
she  saw  them." 

The  evidence  of  Mrs,  Sneathen  is  in  these  words:  "  After 
he  had  executed  the  Anderson  deed,  he  handed  the  deed  to 
me,  and  told  me  to  put  it  away  and  give  it  to  Malcom  An- 
derson, or  his  brothers,  the  grantees  therein,  the  first  time 
they  came  up.  And  the  first  time  I  saw  them  I  gave  it  to 
them.  I  placed  the  deed  away  in  a  trunk  with  his  other 
papers.  After  I  had  put  the  deed  away  he  never  called  for  it, 
and  it  remained  uninterruptedly  in  that  place  until  I  gave  it 
to  them." 

And  Malcom  Anderson,  one  of  the  grantees,  says:  "  On 
Sunday  that  my  grandfather  was  buried,  and  after  the  burial, 
I  saw  this  deed;  had  not  seen  it  before;  the  deed  was  handed 
me  by  Mrs.  Perdilla  Sneathen.  I  took  it  home  with  me;  Mrs. 
Sneathen  was  lying  on  the  bed,  at  her  house,  and  the  deed 
was  on  the  bed  at  her  side.  She  handed  it  to  me  and  said: 
'  Now,  all  I  want  is  my  life  estate.'  " 

There  is  other  evidence  to  the  effect  that  after  the  death  of 
Mr.  Sneathen,  and  on  the  day  of  the  funeral,  Mrs.  Sneathen 
requested  Jennie  Brown  to  get  the  deed  out  of  a  little  trunk; 
that  she  got  it  and  gave  it  to  Mrs.  Sneathen,  who  gave  it  to 
William  Anderson,  the  father  of  the  grantees;  that  he  exam- 
ined it  and  gave  it  back  to  Mrs.  Sneathen,  who  then  handed 
it  to  Malcom  Anderson,  one  of  the  grantees,  and  he  caused  it 
to  be  recorded.  It  appears  the  deed  to  Jennie  Brown  was 
placed  in  her  possession  shortly  after  its  execution.  Her  hus- 
band testified  that  he  went  to  Stewartsville,  where  the  Ander- 
son boys  resided  with  their  father,  with  Mr.  Sneathen,  after 
these  deeds  had  been  executed,  and  on  that  trip  Sneathen 
said  "  he  wished  he  had  got  the  deed  to  the  Anderson  boys 
and  brought  it  down  with  him  and  given  it  to  them."  While 
at  Stewartsville  Sneathen  inquired  for  Malcom,  saying  he 
wanted  to  see  him,  but  Malcom  was  not  at  home.  The  record 
shows  that  two  of  the  boys,  namely,  Emory  and  William, 
defended    this    suit    by  guardian,  so   they   must  have    been 
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minors  when  the  deed  was  executed,  and  we  infer  that  Mai- 
com  was  also  a  minor  at  that  date. 

Delivery  of  a  deed  is,  of  course,  an  essential  element  of  a 
valid  transfer  of  title  to  real  estate,  and  it  must  take  place 
during  the  life  of  the  grantor;  for  a  deed  cannot  be  made  to 
perform  the  functions  of  a  will.  But  the  delivery  need  not  be 
to  the  grantee  in  person.  A  deed  delivered  by  the  grantor  to 
a  third  person  to  be  delivered  to  the  grantee,  and  by  such 
third  person  delivered  to  the  grantee,  will  constitute  a  good 
delivery,  though  the  grantor  is  dead  at  the  date  of  the  last 
delivery;  for  the  delivery  takes  effect  by  relation  as  of  the 
date  when  first  made  to  the  third  person.  In  such  cases  it 
should  appear  that  the  grantor  parted  with  all  dominion  and 
control  over  the  instrument,  intending  it  to  take  effect  and 
pass  the  title  as  a  present  transfer.  This  intention  may  be 
manifested  by  acts  or  by  words,  or  by  both  words  and  acts: 
Burke  v.  Adams,  80  Mo.  506;  50  Am.  Rep.  150;  Standiford  v. 
Standifordj  97  Mo.  231;  Tiederaan  on  Real  Property,  sec.  814. 
We  do  not  consider,  in  the  foregoing  propositions,  those  cases 
where  the  deed  is  placed  in  escrow,  for  there  is  no  evidence  of 
an  escrow  in  this  case. 

Now,  when  the  deed  in  question  and  tlie  one  to  Jennie 
Brown  were  executed  and  acknowledged,  Sneathen  gave  them 
to  his  wife,  with  directions  to  put  them  away  and  give  then)  to 
the  grantees  the  first  time  she  saw  them.  There  were  no  con- 
ditions whatever  attached  to  this  delivery  to  her.  He  parted 
with  them  without  any  reservation.  The  evidence  shows,  too, 
that  he  had  determined  to  convey  all  of  his  real  estate  to  these 
grantees,  and  that  all  of  the  deeds  were  executed  and  acknowl- 
edged pursuant  to  that  formed  and  expressed  design.  The 
fact  that  these  two  deeds  reserved  a  life  estate  to  the  grantor 
and  his  wife  is  evidence  that  he  intended  they  should  take 
effect  as  conveyances  before  his  death.  It  is  true  that  Mrs. 
Sneathen  placed  the  deed  in  a  trunk  with  the  grantor's  other 
papers,  where  he  could  repossess  himself  of  them  if  he  desired 
to  do  so.  But  the  rule  that  the  grantor  must  part  with  all 
dominion  and  control  over  the  deed  does  not  mean  that  he 
must  put  it  out  of  his  physical  power  to  procure  possession  of 
it.  It  is  sufficient  that  the  deed  is  delivered  to  the  third  per- 
son for  the  grantee  without  reservation,  and  with  the  intention 
thnt  it  shall  take  effect  and  from  that  time  operate  as  a  trans- 
f     of  the  title. 

Cases  are  not  wanting  where  a  delivery  has  been  held  to  be 
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good  though  the  grantor  retained  possession  of  the  document. 
The  intention  is  the  important  element,  and,  as  we  have  said, 
that  may  be  manifested  by  acts  or  words,  or  both.  The 
circumstance  that  Sneathen,  on  the  trip  to  Stewartsville  ex- 
pressed to  Mr.  Brown  a  regret  that  he  had  not  brought  the 
deed  with  him  and  given  it  to  the  boys  does  not  tend  to  show 
that  there  had  not  been  a  delivery  to  his  wife  for  them,  but 
rather  tends  to  show  that  he  regarded  the  transfer  of  the  title 
to  them  as  a  fixed  fact.  The  circumstances  under  which  the 
deed  was  made  and  the  directions  given  by  Sneathen  when 
he  handed  it  to  Mrs.  Sneathen  show  quite  conclusively  that 
he  then  parted  with  all  control  over  it,  and  intended  that  it 
should  operate  as  a  present  transfer  of  the  title  to  the  land. 

No  suggestion  is  made,  nor  do  we  see  any  reason,  why 
the  wife  of  the  grantor  may  not  be  the  third  person,  within 
the  rules  before  stated,  to  whom  the  deed  is  delivered  for  the 
grantees. 

The  evidence  shows  beyond  all  doubt  that  the  Anderson 
boys,  the  grantees,  knew  nothing  of  the  deed  until  after  the 
death  of  their  grandfather,  the  grantor;  but  this  fact  does  not 
affect  the  result,  for  they  were  minors,  and  the  deed  was  mani- 
festly to  their  advantage.  When  the  grantees  are  infants,  the 
law  presumes  assent  on  their  part  to  a  beneficial  conveyance, 
and  knowledge  of  the  conveyance  and  delivery  is  not  essen- 
tial: Tobin  V.  Bass,  85  Mo.  654;  55  Am.  Rep.  392;  Standi- 
ford  V.  Standiford,  97  Mo.  231;  Tiedeman  on  Real  Property, 
sec.  814. 

There  is  nothing  in  the  cases  of  Huey  v.  Huey,  65  Mo.  689, 
and  Hammerslough  v.  Cheatham,  84  Mo.  13,  to  which  we  are 
cited  by  the  defendants  in  error,  which  is  in  conflict  with 
what  has  been  said.  Indeed,  the  principles  of  law  asserted 
in  those  cases,  so  far  as  they  are  applicable  to  this  case,  are 
in  accord  with  the  rules  of  law  here  declared.  It  appears  the 
circuit  court  decided  this  case  on  the  theory  that  there  had 
been  no  delivery  of  the  deed  in  question,  and  in  this  ruling 
the  court  erred.  As  the  court  erred  in  this  respect,  and  as  the 
decree  cannot  be  supported  on  any  or  all  of  the  other  allega- 
tions in  the  petition,  the  judgment  is  reversed,  and  the  peti- 
tion dismissed  for  want  of  equity. 


Marriage  and  Divorce.  —  A  presumption  of  the  death  of  a  prior  hus- 
liand  will  be  inrlulged,  to  sustain  a  second  niarriage:  CortiorigJit  v.  McGoion, 
121  111.  3S8;  2  Am.  St.  Rep.  105,  and  note.  Where  a  person  whose  hus- 
band or  wife  has  been  aliseat  for  tive  years,  without  being  known  to  such 
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person  to  l)e  living  during  that  time,  marries,  such  marriage  is  valid,  though 
the  other  hushand  or  wife  be  living:  CharUa  ▼.  Charles,  41  Minn.  201;  Priet 
T.  Price,  124  N.  Y.  589. 

Ekjunv  —  Cloud  on  Title.  —  An  action  to  remove  cloud  upon  title  will 
lie  by  one  out  of  possussiou  against  one  in  the  actual  posseaaioa  of  the  laud: 
Bailsman  v.  Kellty,  3iJ  Miua.  I'J?;  8  Am.  St.  Rep.  G61;  Paxton  v.  Valley  etc 
Co.,  67  Miss.  t>0.  A  suit  to  remove  a  cloud  from  title  cannot  be  maintained, 
unless  the  ])laiiitiff  is  in  possession  of  the  land  or  it  is  unoccupied:  Wetherell 
V.  Eberle,  123  111.  666;  5  Am.  St.  Rep.  674;  Jo/mson  v.  Buling,  127  IlL  14; 
Gloss  V.  Randolph,  133  111.  197. 

Equitv  —  Cloud  on  Title  — Rkmedt  Preventivk  as  Well  as  Reme- 
dial. —  Equity  will  interfere  to  prevent  a  cloud  from  being  cast  upon  title, 
upon  the  same  principle  that  it  will  remove  a  cloud  from  title:  Turker  v. 
K^nniston,  47  N.  H.  267;  93  Am.  Dec.  425,  and  note.  See  also  extended  note, 
on  this  subject,  to  Peltit  v.  Shepherd,  28  Am.  Dec.  441. 

Defds  —  Mental  Capacity  to  Execute -^  Deeds  of  Aged  and  Initrm 
Perso.ns.  —  The  test  of  mental  capacity  to  execute  a  deed  is,  whether  the 
person  executing  it  understood  in  a  reasonable  manner  the  nature  of  the  act 
he  is  engaged  in:  Wilkhison  v.  Sherman,  45  N.  J.  L.  413;  Boyer  v.  Ben'ynian, 
123  Ind.  451.  Old  age  of  a  vendor  will  not  alone  avoid  a  deed,  in  the  absence 
of  fraud  on  the  part  of  the  vendee:  Beville  v.  Jones,  74  Tex.  148;  Giles  v. 
hoilge,  74  Wis.  361;  Moss  v.  Moss,  78  Iowa,  646. 

Deeds  —  Delivers  —  Necessitt  of,  during  Lifetime  of  Grantor. — 
The  present  and  future  dominion  over  a  deed  must  pass  from  the  grantor 
during  his  lifetime:  Porter  v.  Woodhouse,  59  Conn.  568;  21  Am.  St.  Reii.  131; 
Sfon'  V.  French,  37  Kan.  145;  1  Am.  St.  Rep.  237;  Fair  v.  Smith,  14  Or.  82; 
58  Am.  Rep.  281,  and  extended  note;  note  to  Casslday  v.  McKeuve,  39  Am. 
Dec.  84;  Jones  v.  Jones,  6  Conn.  Ill;  16  Am.  Dec.  35,  and  extended  note. 
Tiiere  can  be  no  valid  delivery  of  a  deed  after  the  grantor's  death:  McELroy 
V.  Iliner,  133  111.  156;  Anderson  v.  Anderson,  126  Ind.  62;  Weisinger  v.  Cod; 
67  Miss.  511;  19  Am.  St.  Rep.  320. 

Deeds  —  Delivery  to  Third  Person.  — A  deed  is  sufficiently  delivered 
where  it  is  given  to  a  third  party  merely  to  keep  and  record  after  grantor's 
death,  where  the  manifest  intent  was  that  it  should  take  effect  immediately: 
Jlinson  V.  Bailey,  73  Iowa,  544;  5  Am.  St.  Rep.  700,  and  note;  MeElroy  v. 
Miner,  133  111.  156. 

Deeds  —  Infant  Grantee  —  Pre-sumption  of  Assent.  —  The  assent  of 
a  gruitee  to  a  deed  iie 'd  not  he  shown,  if  be  is  not  tut  juris:  Weber  r.  ChrisUmf 
121  III.  91;  2  Am.  St.  Rep.  68. 
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AoTiOMABLi  XsoLioKKcnc  CONSISTS  in  the  breach  or  n«n»perforiMii—  of 
some  duty  which  the  party  charged  with  the  negligent  aek  ar  «iiiiMion 
owed  to  the  one  sufiTering  loss  or  damage  thereby. 

NsouoBNOB  —  Brsach  OF  CoNTRACf. —  Third  PsBaoiT  oaanot  mafatohi  an 
action  for  injuries  resulting  from  a  breach  of  a  eoutraot  botwoMi  two 
other  contracting  parties. 

NxQLioENCE. —  Cab  with  Dsfkotivb  Brakbs  ia  not  aa  imminently  4aag«r- 
ous  instrument,  bo  as  to  render  a  railway  company  liable  to  tbo  aenrant 
of  another,  in  the  absence  of  some  relation  between  the  aeiTant  and  the 
company,  arising  out  of  contract  or  otherwise. 

Neolioencb  —  Injury  to  Third  Person  —  Brbach  o»  Contract  —  Under 
a  contract  between  a  railway  company  and  a  stone-quarry  owner,  by 
which  the  former  ia  to  furnish  the  latter  with  cars  on  his  own  dde-traok, 
the  former  is  bound  to  furnish  cars  which  are  reasonably  aafo  for  the  nse 
•f  the  quarry-owner  and  his  servants.  But  it  is  not  liable  to  snob  ser* 
▼ants,  not  parties  to  the  contract,  and  over  wh^m  it  has  no  control,  for 
injuries  received  on  such  side-track,  and  resulting  from  its  breach  «i  oon- 
tract  with  the  quarry-owner  in  furnishing  him  with  a  oar  with  dofoetiTe 
brakes. 

NaaLioKNOB  —  Indkpjkndsnt  Contbaotob. —  An  employer  ia  ael  tmpon- 
Bible  for  the  negligence  of  the  contractor  or  his  servants,  when  the 
contractor  is  given  entire  freedom  in  the  use  of  means  to  aoeomplish  the 
result;  but  when  the  employer  reserves  the  right  in  any  partienlar  to 
direct  the  manner  of  the  performance  of  the  work,  or  undertake*  to  pro- 
ride  any  of  the  instrumentalities,  he  owes  the  oontraotor  and  hia  ser- 
vants the  duty  of  care  in  respect  to  those  matters  over  whiok  ho  rotalns 
control,  and  those  duties  which  he  undertakes  to  perform. 

Ooi'tribdtort  Nkolioencb  —  When  Question  for  Jury.— In  a  oaao  In- 
volving contributory  negligence,  if  upon  all  the  facts  and  oiroamstaneee 
fair  and  sensible  men  may  differ  in  their  oonolusiona,  th*  ^aestion 
should  be  left  to  the  jury,  even  though  there  is  no  diBpute  as  to  tlM 
facts. 

Oohtributobt  Negligence. — Usi  ot  DxrEcrrvi  iNSTBUMKNTALirm. — 
Though  one  person  owes  another  the  duty  of  furnishing  him  with  reason- 
ably safe  instrumentalities  for  his  use,  yet  If  the  latter,  knowing,  either 
from  information,  observation,  or  any  other  source,  that  those  furnished 
are  defective  and  dangerous,  continues  to  use  them  without  any  promise 
that  they  will  be  repaired,  he  assumes  the  risk  of  injury  therefrom,  and 
in  ease  of  injvry,  la  guilty  of  contributory  negligence,  wUok  will  dofeat 
a  recovery. 

Adams  and  BucJcner,  for  the  appellant. 

Samuel  P.  Sparks,  for  the  respondent. 

Macfarlane,  J.  This  is  an  action  for  damage!  on  account 
of  serious  personal  injuries  received  by  plaintiff  by  reason  of 
alleged  negligence  on  the  part  of  defendant  in  furnishing  a 
defective  car  which  plaintiff  was  required  to  handle. 
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The  petition  charges  and  the  evidence  shows  lliat  the  main 
line  of  defendant's  road,  between  St.  Louis  and  Kansas  City, 
passes  through  the  town  of  Warrensburg,  in  Johnson  County; 
that  about  three  miles  northwest  of  the  town  of  Warrensburg 
are  extensive  stone  quarries,  owned  and  operated  by  one 
Pickle.  Defendant  owns  and  operates  a  branch  railroad  run- 
ning out  from  Warrensburg  to  these  quarries,  which  is  used 
for  transporting  the  stone  taken  from  the  quarries.  From 
this  branch  road,  at  a  point  near  the  quarry,  was  a  switch 
which  connected  the  road  with  another  railroad  track  run- 
ning into  the  quarry.  This  latter  track  was  owned  by  Pickle, 
and  was  used  for  loading  stone  upon  the  cars.  Cars  intended 
for  transportation  of  coal  were  brought  out  on  this  branch 
road,  and  were  left  standing  on  this  quarry-track,  or  conve- 
nient thereto,  by  defendant,  and  were  then  handled  by  Pickle 
until  loaded,  when  they  were  carried  out  by  defendant. 

Plaintiff,  at  the  time  of  his  injury,  was  in  the  employ  of 
Pickle,  working  in  the  quarry,  and  had  been  so  employed  for 
about  thirteen  years.  At  the  time  of  his  injury  a  part  of  his 
duty  was  to  load  stone  into  the  cars  by  means  of  a  derrick 
erected  near  the  quarry  and  quarry-track.  After  the  empty 
cars  had  been  placed  on  the  quarry-track  they  were  man- 
aged, controlled,  and  when  necessary  moved  to  proper  position 
for  loading  by  Pickle  and  the  men  in  his  employ.  This  duty 
of  moving  cars  frequently  devolved  upon  plaintiff.  The  grade 
to  the  quarry  from  the  branch  road  was  descending,  and 
brakes  were  required  to  hold  cars  in  position. 

The  plaintiff  testified,  in  substance,  that  on  the  eighteenth 
day  of  June,  Antoine  Pickle,  manager  of  the  quarry,  directed 
him  to  load  a  car  with  stone.  Two  flat-cars  stood  upon  the 
quarry-track,  fifty  or  sixty  feet  from  the  derrick.  He  got 
upon  the  north  car,  nearest  the  derrick,  and  found  the  brakes 
set.  He  walked  on  top  of  the  cars  to  the  back  end  of  the 
south  car,  and,  as  he  supposed,  set  the  brake  tight  on  that 
one.  He  then  uncoupled  the  cars,  let  the  brake  off  the  north 
one,  sat  on  the  end  of  the  other,  and  with  his  feet  put  the 
north  car  in  motion.  He  then  got  down  on  the  ground  be- 
tween the  cars,  and  with  his  hands,  one  on  the  draw-head  and 
the  other  on  the  end  of  the  car,  con)menced  pushing  the  car 
to  the  derrick.  He  had  moved  but  a  short  distance  when  tlie 
south  car  struck  him,  crusliing  his  arm  and  causing  per- 
manent injury.  It  appeared  from  other  evidence  tliat  while 
the   brake,  from  what  could  be  seen  from   the  lup  of  tlie  car. 
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and  from  what  could  be  known  from  turning  it,  appeared  to 
be  in  good  condition,  it  was  found  that  the  rod  connecting  the 
brakes  beneath  the  car  was  down,  and  the  brake-shoe  was  in 
consequence  too  low  to  touch  the  wheel,  and  turning  the 
brakes  in  the  usual  way  did  not  set  the  shoe  against  the 
wheel.  The  brake  was,  in  that  condition,  wholly  useless. 
When  the  first  car  was  moved  out  of  the  way,  the  second  was 
pet  in  motion  by  its  own  weight,  and  followed  the  first  on  the 
descending  grade,  and  struck  plaintiff  as  stated. 

The  evidence  showed  further  that  the  defect  in  this  break 
could  have  been  easily  detected  by  an  examination  beneath 
the  car.  Cars  were  frequently  sent  out  with  defective  brakes. 
Plaintiff  testified  himself  that  "half  the  time  they  had  no 
brakes  on  them."  Pickle  kept  chains  which  were  used  in 
making  temporary  repairs  of  the  brakes,  and  this  one  could 
have  been  easily  repaired  with  such  a  chain.  The  superin- 
tendent of  the  quarry  usually  examined  the  cars  and  notified 
the  employees  if  any  were  defective. 

The  contract  between  Pickle  and  the  railroad  company, 
if  in  writing,  was  not  offered  in  evidence.  From  the  testi- 
mony of  Pickle,  the  superintender>t,  the  arrangement  between 
them  was,  that  defendant  should  furnish  cars  at  the  quarry 
when  requested.  The  cars  were  left  on  the  track,  near  the 
quarry,  and  were  handled  at  the  quarry  and  loaded  by  the 
men  employed  and  paid  by  Pickle.  Defendant  had  no  con- 
trol over  Pickle's  men.  After  the  cars  were  loaded  they  were 
billed  from  the  quarry  tc  their  destination,  and  charges  for 
transportation  were  paid  from  the  quarry.  Defendant,  when 
notified,  received  at  the  quarry  and  carried  off  the  loaded 
cars. 

Defendant's  answfer  was  a  general  denial,  and  plea  of  con- 
tributory negligence.  Defendant  offered  no  evidence,  and 
asked  no  instructions,  except  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  refused. 

At  the  request  of  plaintiff  the  court  gave  the  jury  the  fol- 
lowing instructions:  — 

"  1.  The  court  instructs  the  jury  that  if  you  should  find 
and  believe  from  all  the  evidence  in  the  case  that  at  the  time 
of  the  injury  complained  of  by  plaintiff  he  was  engaged  at 
work  in  the  employment  of  one  Pickle  and  in  his  interest, 
and  that  defendant  had  furnished  cars  to  said  Pickle  to  be 
loaded  by  him  with  stone  belonging  to  said  Pickle  for  trans- 
portation by  the  defendant  over  its  road  for  pay,  on  or  about 
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the  18tb  of  June,  1886;  that  of  the  cars  so  furnished  by  de- 
fendant there  was  one  the  brake  of  which  needed  repairing 
at  the  time  the  same  was  furnished,  and  for  the  want  of  such 
repairing  was  insuflicient,  with  proper  use  and  management, 
to  fasten,  manage,  and  control  said  car;  and  that  defendant 
knew  of  the  condition  of  the  brake,  or  by  the  exercise  of 
reasonable  diligence  could  have  known  of  its  condition;  and 
that  plaintiff  did  not  know  the  condition  of  said  brake  until 
the  happening  of  the  injury  complained  of,  and  the  defect  in 
said  brake  was  not  patent  to  plaintiff,  or  such  as  would  have 
been  disclosed  to  him  had  he  been  ordinarily  observant;  and 
that  plaintiff,  while  so  engaged  in  the  service  of  said  Pickle, 
loading  another  of  defendant's  cars,  the  car  to  which  was 
fixed  the  brake,  being  out  of  repair,  ran  down  and  against 
plaintiff,  whereby  he  was  hurt,  injured,  and  damaged;  and 
that  the  injury  occurred  without  the  fault  or  negligence  of 
plaintiff  contributing  thereto, — then  your  findings  should  be 
for  plaintiff. 

"2.  The  court  instructs  the  jury  that  if  you  should  find 
and  believe  from  all  the  evidence  in  the  case  that  the  de- 
fendant furnished  cars  to  said  Pickle,  to  be  by  him  loaded 
with  stone  at  his  quarries  for  transportation  over  its  railroad, 
then  it  became  and  was  the  duty  of  the  defendant  to  have 
furnished  cars  provided  with  appliances  in  such  a  state  of 
repair  as  that  the  said  Pickle  and  his  employees  could,  with 
proper  management  and  reasonable  care  and  prudence,  safely 
manage  and  control  same  while  so  engaged  in  said  work. 
And  if  you  should  find  that  plaintiff,  before  the  time  of  the 
alleged  injury,  did  not  know  that  defendant's  cars  were  not 
in  such  condition  or  repair,  he  had  a  right  to  presume  that 
defendant  had  done  its  duty,  and  that  the  appliances  to  said 
car  were  in  such  state  of  repair  and  condition  as  to  safely 
manage  and  control  said  cars,  with  proper  use  and  manage- 
ment, to  do  the  work  for  which  such  appliances  were  de- 
signed, and  to  rely  and  act  upon  such  presumption." 

"4.  The  court  further  instructs  the  jury,  if  you  should 
find  and  believe  from  the  evi'Liice  in  the  case  that  the 
plaintiff  did  not  know  of  the  alleged  condition  of  the  brake 
referred  to  in  the  testimony  until  after  the  happening  to  him 
of  the  injury  referred  to  in  testimony,  and  that  the  condition 
of  said  brake  would  not  have  been  observed  by  him  by  the 
exercise  of  ordinary  care  and  reasonable  prudence  and  ob- 
servation on  his  part,  it  was  not  incumbent  on  plaintiff  to 
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search  for  and  examine  for  defects  in  its  condition  not  so 
observable,  but  that  he  had  the  right  to  assume  that  such 
brake  was  in  a  suitable  and  safe  condition  as  to  its  being  re- 
paired that  it  would,  with  proper  management,  do  the  work 
for  which  it  was  designed." 

The  jury  found  for  plaintiff,  and  assessed  his  damages  at 
six  thousand  dollars.     Defendant  appealed. 

1.  The  action  is  for  negligence.  It  is  charged  in  the  peti- 
tion ''that  it  was  the  duty  of  said  defendant  to  furnish  cars 
to  said  Pickle  properly  constructed,  and  provided  with  suit- 
able and  safe  brakes,  properly  constructed  and  sufficiently 
repaired,  and  in  condition  to  manage,  hold,  control,  and  stop 
its  said  cars;  but  plaintiff  charges  that  the  said  defendant, 
by  its  carelessness  and  negligence,  failed  to  furnish  cars  so 
properly  constructed,  and  with  suitable  and  safe  brakes,  con- 
structed and  sufficiently  repaired  to  manage,  hold,  and  con- 
trol the  same." 

Definitions  of  actionable  negligence  have  been  given  in 
great  variety  of  forms  by  courts  and  text-writers;  but  what- 
ever the  form  of  simple  definition,  there  is  unanimity  of 
expression  and  opinion  that  it  consists  in  the  breach  or  non- 
performance of  some  duty  which  the  party  charged  with  the 
negligent  act  or  omission  owed  to  the  one  suffering  loss  or 
damage  thereby. 

Brett,  M.  R.,  in  Heaven  v.  Pender,  17  Rep.  611,  defines 
actionable  negligence  "to  consist  in  the  failure  to  exercise 
ordinary  care  or  skill  towards  a  person  to  whom  the  defend- 
ant owes  the  duty  of  observing  ordinary  care,  by  which  fail- 
ure, the  plaintiff,  without  contributory  negligence  on  his  part, 
has  suffered  injury  to  his  person  or  property."  This  defini- 
tion is  cited  and  approved  by  counsel  for  plaintiff,  and  may 
be  accepted  for  the  purposes  of  this  case. 

The  question,  then,  is,  Did  defendant  owe  plaintiff  the  duty 
of  using  ordinary  care  to  furnish  cars,  in  which  to  load  stone, 
which  were  properly  constructed  and  provided  with  suitable 
brakes?  It  is  insisted  that  the  duty  arose  either  out  of  the 
contract  between  defendant  and  Pickle,  or  by  virtue  of  the 
relationship  between  plaintiff  and  defendant,  arising  out  of 
their  respective  duties  under  the  contract. 

Assuming  that  the  contract  between  defendant  and  Pickle, 
either  expressly  or  by  implication,  imposed  upon  the  former 
the  duty  to  supply  the  latter  with  cars  provided  with  suit- 
able brakes,  and   that  there  was  a  breach  of  that  duty, 

▲h.  St.  Kef.,  Vol.  XXIV.  -22 
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whereby  plaintiff  was  injured,  does  the  contract  afford  him 
indemnity  for  his  injuries?  The  right  of  a  third  party  to 
maintain  an  action  for  injuries  resuUing  from  a  breach  of  a 
contract  between  two  contracting  parties  has  been  denied  by 
the  overwhelming  weight  of  authority  of  the  state  and  federal 
courts  of  this  country  and  the  courts  of  England.  To  hold 
that  Buch  actions  could  be  maintained  would  not  only  lead 
to  endless  complications,  in  following  out  cause  and  effect, 
but  would  restrict  and  embarrass  the  right  to  niake  con- 
tracts by  burdening  them  with  obligations  and  liabilities  to 
others,  which  parties  would  not  vohnitarily  assume:  Winter- 
bottom  V.  Wright,  10  Mees.  &  W.  109;  Burdick  v.  Cheadle,  26 
Ohio  St.  393;  20  Am.  Rep.  767;  Maguire  v.  Magee  (Penn., 
April  23,  1888),  13  Atl.  Rep.  551;  Necker  v.  Harvey,  49  Mich. 
518;  Savings  Bank  v.  Ward,  100  U.  S.  195;  Deford  v.  State, 
30  Md.  195;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19;  Sproul 
V.  Hemviingwny,  14  Pick.  1;  25  Am.  Dec.  350;  Mann  v.  Chi' 
cago  etc.  R'y  Co.,  86  Mo.  347;  Lawpert  v.  Laclede  Gaslight  Co., 
14  Mo.  App.  376;  Gordon  v.  Livingston,  12  Mo.  App.  267. 

The  rule  is  put  upon  two  grounds,  either  of  which  is  un- 
questionably sound.  One  ground  is  given  by  the  court  in 
the  opinion  in  Winterhottom  v.  Wright,  10  Mees.  &  W.  109,  as 
follows:  "  If  we  were  to  hold  that  plaintiff  could  sue  in  such 
a  case,  there  is  no  point  at  which  such  actions  would  stop, 
The  only  safe  rule  is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract;  if  we  go  one  step  beyond  that, 
there  is  no  reason  why  we  should  not  go  fifty."  The  other 
ground  is  thus  stated  in  the  New  Jersey  case  above  cited: 
**  The  ol>ject  of  parties  in  inserting  in  their  contracts  specific 
undertakings  with  respect  to  the  work  to  be  done  is  to  create 
an  obligation  inter  sese.  These  engagements  and  undertak- 
ings must  necessarily  be  subject  to  modifications  and  waiver 
by  the  contracting  parties.  If  third  persons  can  acquire  a 
riglit  in  a  contract,  in  the  nature  of  a  duty  to  have  it  per- 
formed as  contracted  for,  the  parties  will  be  deprived  of  con- 
trol over  their  own  contracts." 

Plaintiff,  not  being  a  party  to  the  contract,  cannot  maintain 
this  action  on  account  of  injuries  resulting  from  any  breach 
of  duty  defendant  owed  Pickle,  arising  purely  out  of  the  terms 
of  the  contract  between  them. 

2.  It  is  clear  from  the  evidence  that  plaintiff  was  in  no 
penpo  the  servant  or  em{)loyee  of  defendant.  lie  was  em- 
ployed and  paid  by  Pickle,  and  was  sui  ject  only  to  his  control 


April,  1891.]     Roddy  v.  Missouri  Pacific  R'y  Co,  339 

and  direction.  Defendant  had  no  authority  over  him;  had 
no  power  to  discharge  him  for  any  cause,  and  had  no  contract 
with  him.  The  relation  between  plaintiff  and  defendant  was 
not  that  of  master  and  servant,  and  the  rules  of  law  pecu- 
liarly applicable  to  the  duties  and  liabilties  of  one  to  the 
other  have  no  application.  PlaintiflF  shows  no  cause  of  action 
growing  out  of  any  duty  defendant  owed  him,  arising  from  the 
relationship  of  master  and  servant:  Wood  on  Master  and  Ser- 
vant, sees.  1,  281;  Speed  v.  Atlantic  etc,  JR.  R.  Co.,  71  Mo.  308. 

3.  There  is  a  class  of  cases  in  which  one  has  been  held  lia- 
ble to  another,  in  the  absence  of  any  contractual  or  other  re- 
lationship between  them.  The  rule  in  such  cases  in  laid 
down  in  2  Sutherland  on  Damages,  435,  as  follows:  "Where 
an  act  of  negligence  is  imminently  dangerous  to  the  lives 
of  others,  the  guilty  party  is  liable  to  the  one  injured  by  the 
negligence,  whether  there  be  a  contract  between  them  violated 
by  that  negligence  or  not."  The  principle  is  illustrated  by 
the  case  of  Thomas  v.  Winchester,  6  N.  Y.  397;  57  Am.  Dec. 
455.  That  was  a  case  in  which  a  dealer  in  drugs  had  care- 
lessly labeled  a  poison  as  harmless  medicine,  and  Bent  it  so 
labeled  into  the  market.  It  was  held  that  the  dealer  was 
liable  to  any  person  who  might  be  injured  by  the  use  of  the 
drug.  In  considering  what  articles  can  be  regarded  immi- 
nently dangerous,  the  same  court,  in  Loop  v.  Litchfield,  42 
N.  Y.  357,  1  Am.  Rep.  543,  says:  "They  are  instruments  and 
articles  in  their  nature  calculated  to  do  injury  to  mankind, 
and  generally  intended  to  accomplish  that  purpose.  They 
are  essentially  and  in  their  elements  instruments  of  danger." 
It  cannot  reasonably  be  contended  that.a  railroad  car,  though 
supplied  with  defective  brakes,  is  an  imminently  dangerous 
instrument.  Unless  put  in  motion,  it  is  perfectly  haruiless, 
and  when  in  motion,  it  is  not  essentially  dangerous.  We  do 
not  think  defendant  incurred  any  liability  to  plaintiff  by  the 
simple  act  of  leaving  a  defective  car  upon  the  track:  Chicago 
etc.  R.  R.  Co.  V.  McLaughlin,  47  111.  265;  Gurley  v.  Missouri 
Pac.  R'y  Co.,  93  Mo.  445. 

4.  What,  then,  was  the  true  relationship  between  these  par- 
ties? and  what,  if  any,  duty  did  defendant  owe  to  plaintiflf  as 
the  employee  of  Picl^le? 

Defendant  was  engaged  in  the  general  business  of  a  com- 
mon carrier.  It  operated  a  railroad  between  St.  Louis  and 
Kansas  City.  Pickle  was  the  owner  of  large  and  valuable 
stone  quarries,  situated  some  distance  from  defendant's  road. 
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The  stone  taken  from  these  quarries  was  merchantable,  and 
was  a  subject  of  commerce.  The  stone  was  of  value  only 
when  it  could  be  transported  to  market.  It  thus  became  a 
matter  of  mutual  interest  and  profit  to  defendant  and  Pickle 
to  provide  means  for  the  transportation  of  this  merchandise 
from  the  quarry  to  points  at  which  it  could  be  sold.  A  con- 
tract was  entered  into  between  them,  by  which  defendant 
built  a  branch  or  spur  road  from  its  main  line  to  the  quarries, 
and  also  tracks  from  this  spur  into  the  quarries.  These  were 
paid  for  by  Pickle.  In  order  to  facilitate  the  transportation 
of  stone,  which  was  beneficial  to  both  parties,  it  was  agreed 
that  defendant  should,  when  cars  were  needed,  place  them 
on  the  quarry-tracks,  or  conveniently  near  to  them,  and  that 
Pickle  should  move  them,  when  needed,  into  position  for  load- 
ing, and  when  loaded,  defendant  should  take  them  out,  and 
transport  them  to  their  destination.  Plaintiff  was  employed 
by  Pickle,  a  part  of  his  duty  consisting  in  moving  and  han- 
dling these  cars.  It  did  not  appear  from  the  evidence  what, 
if  any,  compensation  Pickle  received  for  loading  the  cars. 

The  manner  of  conducting  the  business  is  thus  detailed  by 
Pickle,  superintendent:  "The  Missouri  Pacific  railway  built 
that  track  on  the  west  side  of  the  quarry;  Pickle  paid  for  it. 
The  company  claims  it;  they  simply  constructed  it  for  Pickle. 
About  shipping  stone,  the  bill  reads  from  Warrensburg,  of 
course,  but  the  freight  commences  from  the  quarry.  The 
person  to  whom  these  cars  are  sent  pays  the  freight.  As  to 
rates,  they  allowed  us  a  certain  amount  off  from  Warrensburg 
to  the  quarry;  I  believe  it  is  $2.50  or  $5.  The  freight  is  in- 
cluded from  the  quarry,  not  from  town.  We  don't  charter 
these  cars  to  haul  stone  to  the  main  line,  but  charter  the  cars 
to  wherever  the  cars  are  consigned.  We  don't  simply  charter 
the  cars  to  haul  the  stone  from  the  quarry  to  Warrensburg. 
If  we  have  orders  to  Warrensburg,  we  bill  Warrensburg.  All 
that  the  railroad  company  had  to  do  with  the  movement  of 
these  cars  is  simply  to  haul  the  empties  out  there,  and  when 
we  have  loaded  them,  the  engine  comes  out  and  takes  them 
away;  that  is  all  they  have  to  do  with  it.  That  is  not  the 
first  car  that  they  sent  out  there  that  was  out  of  fix.  I  have 
seen  as  many  as  ten  cars  standing  there  with  only  two  brakes 
on  them." 

Under  this  evidence,  it  is  clear  that  what  was  to  be  done  by 
the  respective  parties,  under  the  contract,  was  for  their  mu- 
tual profit,  and  each  was  a  contractor  with  the  other,  to  per- 
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form  a  particular  part  of  the  work  necessary  to  carry  ont  the 
common  purpose.  It  is  now  well  established  that  the  em- 
ployer of  a  contractor  is  not  responsible  for  the  negligence  of 
the  contractor  or  his  servants  in  case  the  contractor  is  given 
entire  freedom  in  the  use  of  means  to  accomplish  the  result. 
Where  the  employer,  however,  reserves  the  right  to  direct  the 
manner  of  the  performance  in  any  particular,  or  where  he 
undertakes  to  provide  any  of  the  instrumentalities,  he  owes 
to  the  contractor  and  his  employees  the  duty  of  care  in  re- 
spect to  such  matters  over  which  he  retains  control  or  under- 
takes to  perform:  Whittaker's  Smith  on  Negligence,  172-174; 
Wood  on  Master  and  Servant,  sec.  337;  Stewart  v.  Harvard  Col- 
lege, 12  Allen,  58;  Lancaster  v.  Connecticut  Mut.  L.  Ins.  Co.,  92 
Mo.  460;  1  Am.  St.  Rep.  739;  Horner  v.  Nicholson,  56  Mo.  220; 
Devlin  v.  Smith,  89  N.  Y.  470;  42  Am.  Rep.  311;  Caughtry  v. 
Woolen  Co.,  56  N.  Y.  124;  15  Am.  Rep.  387;  Deford  v.  State, 
30  Md.  179;  Lalce  Superior  Iron  Co.  v.  Erickson,  39  Mich.  492; 
33  Am.  Rep.  423;  Smith  v.  New  York  etc.  R.  R.  Co.,  19  N.  Y. 
127;  75  Am.  Dec.  305;  Hanna  v.  Chattanooga  etc.  R'y  Co.,  88 
Tenn.  310;  Killian  v.  Augusta  etc.  R.  R.  Co.,  79  Ga.  241;  11 
Am.  St.  Rep.  410;  Conlon  v.  Railroad,  15  Am.  &  Eng.  R.  R. 
Cas.  99. 

We  think  each  of  these  contracting  parties  owed  to  the 
other  and  his  employees  the  duty  of  properly  discharging 
his  part  of  the  joint  undertaking,  in  respect  to  any  matter 
exclusively  devolving  upon  him.  Pickle  had  nothing  to  do 
with  selecting  or  providing  the  cars.  That  duty  was  intrusted 
entirely  to  defendant.  They  were  intended  for  the  use  of 
Pickle  and  his  servants  in  discharging  his  part  of  the  con- 
tract, and  we  think  the  obligation  rested  upon  defendant  to 
use  ordinary  care  to  provide  such  as  would  be  reasonably  safe 
for  such  use. 

5.  The  evidence  does  not  show  conclusively  such  contribu- 
tory negligence  on  the  part  of  the  plaintiff  as  should,  as  a 
matter  of  law,  preclude  a  recovery.  Plaintiff,  in  testifying  as 
a  witness,  it  is  true,  admitted  that  one  half  the  cars  furnished 
Pickle  by  defendant  were  without  brakes.  On  the  other  hand, 
Pickle's  superintendent  testified  that  he  generally  examined 
the  cars  himself,  and  if  any  were  found  defective,  he  gave 
notice  of  such  defects  to  those  who  handled  them.  Whether 
under  these  circumstances,  and  the  fact  that  the  brakes  ap- 
peared, from  plaintiff's  position  on  top  of  the  car,  and  from 
his  efforts  to  set  them,  to  be  in  good  condition,  plaintiff  used 
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such  precautions  as  ordinary  care  and  prudence  required  of 
him,  was  a  question  for  the  jury. 

It  is  not  every  case  in  which  there  is  no  conflict  in  the 
facts  that  the  court  will  declare,  as  a  matter  of  law,  the  legal 
effect  of  the  evidence.  If,  upon  all  the  facts  and  circum- 
stances, there  is  room  for  fair  and  sensible  men  to  differ  in 
their  conclusions,  the  jury  should  decide:  Petty  v.  Hannibal 
etc.  R.  R.  Co.,  88  Mo.  306;  Buesching  v.  St.  Louis  Oaslight  Co.^ 
73  Mo.  219;  39  Am.  Rep.  503;  Reilly  v.  Hannibal  etc.  R.  R. 
Co.,  94  Mo.  609;  Thorpe  v.  Missouri  Pac.  R'y  Co.,  89  Mo.  651; 
58  Am.  Rep.  120;  Wood's  Railroad  Law,  1460;  Wood  on 
Master  and  Servant,  761. 

6.  The  instruction,  in  directing  the  jury  that  plaintiff  had 
the  right  to  assume  that  defendant  would  furnish  Pickle  with 
cars  properly  supplied  with  brakes  in  good  repair  and  condi- 
tion, properly  declared  the  law  as  applied  to  the  duty  a  mas- 
ter owes  to  his  servant.  But  if  the  servant  was  informed  by 
the  master,  or  had  learned  by  observation  or  from  any  other 
source,  that  some  of  the  instrumentalities  furnished  him  were 
defective  and  dangerous,  and  without  promise  that  they  would 
be  repaired  he  continued  in  the  master's  service,  then  the 
risk  of  injury  from  such  defective  instrumentalities  would  be- 
come an  incident  to  such  service  which  he  would  assume: 
Price  V.  Hannibal  etc.  R.  R.  Co.,  11  Mo.  508;  Porter  v.  Hanni- 
bal etc.  R.  R.  Co.,  71  Mo.  66;  36  Am.  Rep.  454;  Devitt  v. 
Pacific  R.  R.  Co.,  .50  Mo.  302;  Thorpe  v.  Missouri  Pac.  R'y 
Co.,  89  Mo.  650;  58  Am.  Rep.  120. 

While  the  relation  of  master  and  servant  did  not  exist  be- 
tween these  parties,  defendant  owed  to  plaintiff  the  observ- 
ance of  reasonable  care  in  the  selection  of  its  cars  for  his 
use,  which  is  the  same  degree  of  care  the  master  is  required 
to  observe  in  providing  his  servant  with  the  instrumentalities 
for  carrying  on  his  business.  No  reason  can  be  seen  why,  if 
plaintiff  knew  that  defective  and  dangerous  cars  were  fre- 
quently left  for  his  use,  he  would  not  assume  the  risk  of  injuries 
from  such  defects  as  could  have  been  ascertained  by  reasonable 
inspection  on  his  part.  While  defendant  may  have  been 
negligent  in  the  discharge  of  the  duties  it  owed  to  plaintiff, 
if  plaintiff  neglected  such  precautions  as  common  prudence 
demanded,  under  all  the  circumstances,  he  was  guilty  of  con- 
tril)utory  negligence,  which  should  have  defeated  a  recovery. 

In  view  of  the  fact  that  plaintiff  himself  testified  that  one 
half  Ihe   cars   wire    without  brakes,  it  was  not  proper  to  in- 
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struct  the  jury  that  he  had  the  right  to  rely  on  defendant's 
performance  of  its  duty  in  furnishing  such  as  were  properly 
supplied  with  brakes.  The  knowledge  plaintiff  had  of  the 
common  neglect  of  defendant  imposed  upon  him,  for  his  owa 
protection  and  safety,  the  duty  of  reasonable  care  in  ascertain- 
ing for  himself  the  condition  of  the  cars  before  he  attempted 
to  handle  them,  and  a  failure  to  do  so  would  constitute  con- 
tributory negligence  on  his  part.  Whether  such  care  wa« 
used  on  the  occasion  of  his  injury  should  have  been  submitted 
to  the  jury. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and 
cause  remanded.  

NsoLiOKNOB,  DsnMinov  of.  —  To  maintain  an  action  for  negligence,  it 
must  appear  that  there  existed  some  duty  on  the  part  of  the  defendant 
towartls  the  plaintiff  which  was  not  performed,  in  consequence  of  which  th» 
latter  was  caused  to  suffer:  Smithwick  v.  Hall  etc.  Co.,  59  Conn.  261;  21  Am- 
St.  Rep.  104,  and  note;  Ellis  v.  Lake  Shore  etc.  R.  R.  Co.,  138  Pa.  St.  506;  2i 
Am.  St.  Rep.  914;  Phillips  v.  Craft,  139  Pa.  St.  125;  Lake  Shore  etc.  R.  R. 
Co.  v.  Parker,  131  111.  557;  Tucker  v.  Illinois  C.  R.  R.  Co.,  42  La.  Ann.  114; 
Van  Winkle  v.  American  etc.  Co.,  52  N.  J.  L.  240;  Larson  v.  St.  Paul  etc 
R.  R.  Co.,  43  Minu.  488.  In  the  absence  of  any  legal  duty  which  has  beea 
violated,  there  can  be  no  actionable  negligence:  Fletcher  v.  Scotlen,  74 
Micii.  212,  Actionable  negligence  must  have  been  the  proximate  cause  of 
the  injury:  Cumberland  etc.  R.  R.  Co.  v.  State,  73  Md.  74. 

Contracts,  Breach  of,  Who  may  Maintain  Actions  for.  — The  rule 
is,  that  no  one  maintain  an  action  upon  a  contract  to  which  he  is  not  a  partyt 
Cocks  V.  Varney,  45  N.  J.  Eq.  72;  De  Wit  v.  Lander,  72  Wis.  120;  Kee  v. 
Davidson,  73  Cal.  522;  Fowler  v.  Athens  etc.  Co.,  83  Ga.  219;  20  Am.  St, 
Rep.  313,  and  note;  but  an  exception  to  such  rule  exists  where  the  contract 
was  entered  into  for  the  benefit  of  a  third  party,  though  he  is  not  namedi 
StcUe  V.  Laclede  Gaslight  Co.,  102  Mo.  472;  22  Am.  St.  Rep.  789,  and  note; 
Adams  v.  Kuehn,  119  Pa.  St.  76;  Piano  Mfg.  Co.  v.  Burrows,  40  Kan.  361; 
Grant  v.  Diehold  etc.  Co.,  77  Wis.  72. 

Neglioenck  —  Independen't  Contractor.  —  One  who  employs  a  fit  and 
proper  person  as  an  independent  contractor  to  do  work  not  in  itself  un- 
lawful, or  a  nuisance,  or  necessarily  attended  with  danger  to  others,  is  not 
responsible  to  third  persons  for  the  contractor's  negligence,  nor  for  that  of 
his  subcontractors  or  agents:  Poivell  v.  Construction  Co.,  88  Tenn.  692;  17 
Am.  St.  Rep.  925,  and  note;  Mumlyv.  Bowden,  25  Fla.  455;  Flemings.  Pfnn- 
sylvania  R.  R.  Co.,  134  Pa.  St.  477;  State  v.  Swayze,  52  N.  J.  L.  i29;  Har- 
rison V.  Riser,  79  Ga.  589;  St.  Louis  etc.  R'y  Co.  v.  Yonley,  53  Ark.  503; 
Smith  V.  Belshaw,  89  Cal.  428;  but  this  rule  does  not  apply  where  the  em- 
ployer still  reserves  in  himself  the  control  and  direction  of  the  work: 
McDonell  v.  Rifle  Boom  Co.,  71  Mich.  61;  Mumhy  v.  Bowden,  25  Fla.  455; 
Vincennes  etc.  Co.  v.   White,  124  Ind.  376. 

Negligence  —  Question  for  Whom,  when  the  Facts  arb  Undis- 
puted. —  When  the  facts  are  undisputed,  and  two  reasonable  persona  might 
draw  inferences  from  them  so  difi'erent  that,  according  to  the  conclusion  of 
fact  reached   by    one  there  would  be  negligence,   while   that  deduced   by 
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another  wn\M  show  the  exercise  of  ordinary  care,  the  issue  should  be  sub- 
mitted to  the  jury:  Deans  r.  WilmingUm  etc.  Ji.  B.  Co.,  107  N.  C.  686;  22 
Am.  St  Rep.  902,  and  note. 

Mastkr  and  Servant  —  Assumption  o»  Risks.  — As  to  the  effect  of  a 
promiye  on  the  part  of  the  master  to  repair  defective  machinery  upon  the 
servant's  right  to  recover  for  injuries  received  by  him  by  reason  of  a  failure 
to  perform  such  promise,  see  note  to  Oulfete.  R'y  Co.  v.  Brentford,  23  Am. 
St.  Rep.  385-388;  Rogera  v.  Leyden,  127  Ind.  50;  Ehmcke  v.  Porter,  45  Minn. 
838.  A  servant  voluntarily  undertaking  the  risk  of  an  obvious  danger  can- 
not  recover  for  injuries  occasioned  therefrom,  even  though  he  exercised  due 
care:  Note  to  SmUhcick  v.  Hall  etc.  Co.,  21  Am.  St.  Rep.  110.  Continuing 
to  use  defective  machinery  after  discovery  of  the  defects  constitutes  con- 
tributory negligence  on  the  part  of  a  servant,  where  tlie  master  has  not 
promised  to  repair:  Titua  v.  Bradford  etc  R.  R.  Co.,  136  Pa.  St.  618;  20  Am. 
St.  B«p.  944,  and  note. 

COHPABM  THi  CASK  ot  Mooti  V.  Northern  P.  R'y  Co.,  46  Minn.  106,  ante, 
p.  194,  the  facts  underlying  which  are  somewhat  analogous  to  those  of  the 
principal  oas«b 
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[104  Missouri,  441.] 

Criminal  Law  —  Assault  to  Rape. — Actual  Violence,  or  Touchino 
THE  Pkkson  of  the  one  assaulted,  is  not  essential  to  the  crime  of  assault 
to  rape.  If  the  intent,  with  the  present  means  of  carrying  it  into  effect, 
exists,  and  preparation  therefor  has  been  made,  the  crime  is  complete. 

Criminal  Law  —  Assault  to  Rape.  —  In  order  to  constitute  the  crime  of 
an  assault  with  intent  to  rape,  it  is  immaterial  whether  or  not  the  sex- 
ual connection  was  accomplished  by  actual  physical  force  to  the  intended 
victim,  or  while  she  was  asleep. 

Criminal  Law  —  Assault  to  Rape — Evidence  of  Reputation  for 
Virtue  and  Chastity.  — In  discrediting  a  witness,  the  inquiry  may 
extend  to  his  general  character  for  virtue,  sobriety,  and  chastity.  This 
rule  applies  to  one  testifying  on  his  trial  for  an  assault  with  intent  to 
commit  rape. 

Practice  —  Right  to  Reopen  Case. — The  right  of  defendant  in  a  crimi- 
nal  trial  to  reopen  the  case  for  the  purpose  of  introducing  additional 
proof  of  his  reputation  for  truth  and  morality  is  entirely  within  the 
discretion  of  the  court.  Its  refu.sal  to  so  reopen  the  case  is  not  a  ground 
for  reversal,  unless  such  discret.on  has  been  abused  or  unfairly  exer- 
cised. 

T.  C.  Dungan,  for  the  appellant. 

John  M.  Wood,  attorney-general,  for  the  respondent. 

M.\CFARLANE,  J.  Defendant  was  indicted,  tried,  and  con- 
victed of  an  assault  with  intent  to  commit  a  rape  upon  Arminta 
Murphy. 

The  circumstances  of  the  assault,  as  gathered  from  the 
evidence,  were  in  substance  as  follows:  The  house  of  Patrick 
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Murphy  consisted  of  two  rooms,  the  one  on  the  south  fronting 
the  road,  and  the  other  north  of  it.  At  the  time  of  the  assault 
Patrick  Murphy  was  absent  from  home.  His  children,  Cath- 
erine, the  eldest,  Arminta,  about  fourteen  years  of  age,  and 
two  sisters  and  a  brother,  all  younger  than  Arminta,  were  at 
home.  On  the  night  of  August  23,  1876,  these  children  all 
slept  in  the  south  room  of  the  house.  This  room  had  a  door 
in  the  south,  and  a  window  on  each  side  of  the  door.  The 
night  being  very  warm,  all  the  children  except  Catherine 
slept  on  the  floor.  Catherine  was  upon  the  bed.  The  door 
was  left  open. 

Catherine,  the  only  witness  who  saw  the  alleged  assault, 
testified:  *'  I  first  heard  a  noise,  heard  the  door-sill  creak,  but 
thought  it  was  the  dog.  I  looked  round  and  saw  the  defend- 
ant —  saw  Shroyer  —  on  his  hands  and  knees  in  the  door;  he 
crawled  to  brother,  laid  his  hand  on  him,  and  then  crawled 
round  about  their  feet  to  Alice,  who  was  lying  in  the  middle, 
and  touched  her,  then  crawled  over  to  Arminta, —  crawled  up 
by  the  side  of  her,  and  put  his  hand  on  her  arm;  none  of 
them  moved.  Arminta  was  lying  on  her  left  side,  with  her 
face  towards  the  east;  he  was  lying  close  to  her,  on  the  east  side, 
with  his  face  towards  her  face,  when  he  was  lying  down, — 
lying  just  up  against  her.  He  lay  that  way  for  a  minute, 
then  he  kind  of  raised  partly  up  and  looked  round  the  room. 
Then  he  took  his  left  hand  and  begun  to  unfasten  his  pants. 
The  moon  was  shining  outdoors,  and  he  was  almost  between 
me  and  the  door.  I  could  see  that  he  was  unbuttoning  his 
pants.  I  hallooed,  and  he  lay  down  again  as  if  to  hide,  and 
was  still  a  moment.  I  hallooed  again;  he  then  partly  rose, 
crawled  towards  the  door  quickly  on  his  hands  and  knees;  as 
he  got  about  the  door,  he  rose  up  on  his  feet  and  went  out." 

1.  Defendant  insists  that  the  evidence  did  not  sustain 
the  charge  of  the  indictment,  and  does  not  justify  the  verdict. 
It  was  not  necessary,  in  order  to  constitute  an  assault,  that 
actual  violence  should  have  been  used.  To  sustain  such  an 
indictment,  it  is  not  even  necessary  that  the  person  of  the  one 
upon  whom  the  attempt  is  intended  should  be  touched.  If 
the  intent,  with  the  present  means  of  carrying  it  into  effect, 
exists,  and  preparations  therefor  have  been  made,  the  assault 
is  complete:  State  v.  Smith,  80  Mo.  518;  State  v.  Montgomery^ 
63  Mo.  296;  State  v.  Eddings,  71  Mo.  545;  36  Am.  Rep.  496; 
1  Wharton's  Crim.  Law,  sec.  576. 

It  was  the  evident  intention  of  defendant  to  have  connection 
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with  the  girl  without  her  consent,  and  whether  it  was  to  be 
by  actual  physical  force,  or  during  the  unconsciousness  of 
Bleep,  is  wholly  immaterial.  There  could  have  been  no  con- 
sent while  the  intended  victim  slept:  State  v.  Eddinys,  71  Ma 
545;  36  Am.  Rep.  496;  Queen  v.  Dee,  31  Alb.  L.  J.  43;  Reg. 
V.  Meyers,  12  Cox  C.  C.  311;  Harvey  v.  State,  53  Ark.  425;  22 
Am.  St.  Rep.  229;  State  v.  Smith,  80  Mo.  518,  and  authorities 
cited.  The  acts  and  conduct  of  defendant  left  no  doubt  of  hia 
criminal  intent. 

2.  Defendant  testified  as  a  witness  upon  the  trial  in  hit 
own  behalf,  and  in  rebuttal  the  state  introduced  evidence  to 
discredit  his  testimony.  The  impeaching  witaesees  were  per- 
mitted, over  defendant's  objection,  to  testify  as  to  defendant's 
general  reputation  for  virtue  and  chastity.  Defendant  claims 
that  error  was  committed  in  doing  so. 

The  authorities  are  not  harmonious  on  this  question.  It  is 
held  in  some  states  that  the  impeaching  testimony  must  be 
confined  to  the  reputation  of  the  witness  for  truth  and  veracity, 
and  in  others  that  it  may  be  properly  extended  to  general 
moral  character,  and  in  others,  again,  to  moral  character  in 
particular  respects.  A  collection  of  the  authorities  may  be 
found  in  30  Cent.  L.  J.  241.  This  court  has  followed  the  rule 
that  in  discrediting  a  witness  the  inquiry  may  not  only  be 
extended  to  his  general  character,  but  to  his  character  in  re- 
spect to  particular  matters,  as  sobriety  and  chastity:  State  v. 
Shields,  13  Mo.  236;  53  Am.  Dec.  147;  State  v.  Grant,  76  Mo. 
236;  State  v.  Rider,  95  Mo.  486.  This  rule  seems  to  be  in 
conflict  with  the  current  of  authority,  but  no  reason  can  be 
seen  why  it  should  be  changed.  The  Rider  case,  above  cited, 
allows  the  reputation  for  chastity  to  be  shown  to  discredit  a 
male  as  well  as  a  female  witness,  contrary  to  an  intimation  of 
this  court  in  the  Grant  case  (76  Mo.  236).  That  there  should 
be  a  distinction  made  between  the  sexes  in  this  respect  can- 
not be  justified  on  the  grounds  usually  given.  If  it  be  true 
that  the  general  character  of  a  man  is  not  aflfected  by  hii 
reputation  for  unchastity,  the  evidence  of  such  reputation 
will  do  him  no  injury. 

3.  The  day  after  both  parties  had  closed  their  case,  defend- 
ant asked  the  privilege  of  introducing  other  testimony  in 
support  of  the  reputation  of  defendant  for  truth  and  morality. 
This  the  court  refused,  and  its  action  is  assigned  as  error. 
This  was  a  matter  almost  entirely  within  the  discretion  of 
the  court,  and  it  does  not  appear  that  the  discretion  was  un- 
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fairly  or  unsoundly  exercised,  and  its  action  is  not  cause  for 
reversal:  Harvey  v.  Brooke^  36  Mo.  493;  Van  Studdiford  v. 
Hazlett,  56  Mo.  322.  The  reputation  of  a  witness  is  always 
open  to  attack,  without  notice  to  the  opposite  party.  A  party 
should  come  prepared  to  meet  such  attacks.  Particularly 
should  this  be  the  case  where  a  party  to  a  suit  or  prosecu- 
tion intends  to  testify  in  his  own  interest. 

4.  The  instructions  given  the  jury  by  the  court  are  fair,  and 
properly  declare  the  law.  The  only  objection  specially  urged 
to  them  is  in  the  fact  that  they  authorized  the  jury  to  find  an 
assault  under  the  facts  detailed  in  the  evidence.  This  raises 
the  same  question  already  disposed  of  in  considering  whether 
the  verdict  was  justified  under  the  evidence,  and  need  not  be 
considered  further. 

5.  Complaint  is  made  that  the  court  did  not  instruct  the 
jury  "on  the  effect  of  the  evidence  tending  to  prove  an  alibi." 
Without  going  into  a  consideration  of  the  scope  of  that  pro- 
vision of  the  statute  imposing  upon  trial  courts  the  duty  of 
instructing  the  jury  upon  all  questions  of  law  "  which  are 
necessary  for  their  information  in  giving  their  verdict,"  we 
deem  it  sufficient  to  say  that  the  jury  needed  no  information, 
and  it  was  not  necessary  to  instruct  them  that  if  defendant 
was  not  present  at  Murphy's  house  on  the  occasion  of  the  as- 
sault, he  was  not  guilty  of  making  the  assault.  The  general 
instruction  given  to  the  jury,  that  if  they  had  a  reasonable 
doubt  of  defendant's  guilt,  they  should  acquit  him,  sufficiently 
covered  the  law  arising  on  the  "effect  of  the  evidence  tending 
to  prove  an  alibi." 

No  error  being  found  in  the  record,  the  judgment  is  af- 
firmed.   

Criminal  Law  —  Assaplt  to  Commit  Rape  —  Violence  to  ob  Touch* 
INO  OF  Pkrson  Unnecessary  to  Constitute.  —  A  negro,  seeing  a  white 
woman  passing  through  a  piece  of  woods,  chased  her,  and  called  on  her  to 
stop.  He  did  not  overtake  her,  but  did  not  cease  his  chase  until  in  sight  of 
a  dwelling.  He  was  convicted  of  assault  with  intent  to  rape:  Sfatev.  Neely, 
74  N.  C  425;  21  Am.  Rep.  496.  A  man  entered  a  woman's  room  dur- 
ing the  night  while  she  was  asleep  and  grasped  her  ankle,  and  hastily  re- 
treated when  she  screamed.  This  was  held  sufficient  evidence  to  go  to  the 
jury  on  a  trial  for  an  assault  to  commit  rape:  State  v.  Boon,  57  Am.  Dec. 
555.  Penetration  is  not  an  essential  element  of  the  crime  of  auanlt  with 
intent  to  commit  rape:  People  v.  Courier,  79  Mich.  366. 
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Gates  v.  Union  Pacipio  Railway  Company. 

[104  MiSBOOKI,  614.] 

Btatuts  Giving  Causi  of  Action  —  Extratkbjutorial  Effect  —  Par* 
TIBS.  —  Where  a  statute  of  one  state  givesacaase  of  action  to  the  "  per> 
lonal  representative  "  of  a  person  killed  by  a  wrongful  act,  the  widow 
of  one  BO  killed  in  that  state  cannot  maintain  an  action  in  her  private 
capacity  under  such  statute  iu  another  state,  although  tinder  the  laws  of 
the  latter  she  could  have  maintained  an  action  if  the  accident  had  hap- 
pened there,  and  although  no  administrator  could  be  appointed  in  the 
state  where  the  deceased  was  killed,  because  he  left  no  estate  there. 

Statutk  Giving  Causb  of  Action — Parties. —  Where  a  statute  gives  a 
cause  of  action  and  designates  the  persons  who  may  sue,  and  the  time 
within  which  their  action  must  be  brought,  none  but  the  parties  so 
designated  can  sne,  and  their  action  must  be  brought  within  the  time 
prescribed  by  the  statute. 

Sherry  and  Hughes,  for  the  appellant. 

John  W.  Beebe,  for  the  respondent. 

Black,  J.  The  petition  discloses  these  facts:  The  defend- 
ant, the  Union  Pacific  Railway  Company,  owns  and  operates 
a  railroad  in  the  state  of  Kansas,  which  extends  into  this 
state.  The  defendant's  servants  carelessly  and  negligently 
ran  a  train  of  cars  upon  J.  M.  Oates  at  a  point  in  the  state  of 
Kansas,  inflicting  injuries  upon  him,  from  which  he  died  the 
next  day,  namely,  June  9, 1885.  Oates  was  not  in  the  employ 
of  the  defendant  at  the  time  he  was  injured,  but  he  was  in 
the  employ  of  another  railroad  company.  At  and  prior  to 
his  death  he  resided  in  this  state,  and  he  left  surviving  a 
widow  and  three  minor  children.  Plaintiff,  who  is  the  widow 
of  deceased,  brought  this  suit  in  the  courts  of  this  state 
for  the  death  of  her  husband,  laying  her  damages  at  the  sum 
of  ten  thousand  dollars,  and  founding  her  cause  of  action 
upon  the  statute  laws  of  the  state  of  Kansas,  which  are  set 
out  in  the  petition. 

The  circuit  court  sustained  a  dumurrer  to  the  petition,  and 
the  sole  question  before  us  is,  whether  the  plaintiff  can  main- 
tain this  suit  in  the  courts  of  this  state. 

As  the  plaintiff  founds  her  cause  of  action  upon  the  statute 
laws  of  the  state  of  Kansas,  and  she  is  also  forced  to  rely 
somewhat  upon  the  statute  laws  of  this  state,  we  shall  first 
set  out,  in  words  or  substance,  the  statute  laws  of  the  two 
states. 

The  statute  of  the  state  of  Kansas,  set  out  in  the  petition, 
is  in  these  words:  "When  the  death  of  one  is  caused  by  the 


April,  1891.]    Gates  v.  Union  Pacific  Railway  Ca      349 

wrongful  act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against 
the  latter  if  the  former  might  have  maintained  an  action,  had 
he  lived,  against  the  latter  for  the  same  act  or  omission.  The 
action  must  be  commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars,  and  must  inure  to  the 
exclusive  benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased."  It  is  conceded  that  the  words 
"personal  representatives"  mean  the  executor  or  administra- 
tor, and  that  under  the  rulings  of  the  supreme  court  of  Kan- 
sas .the  suit  cannot  be  maintained  by  the  widow  and  children, 
or  by  either,  but  must  be  brought  by  the  executor  or  admin- 
istrator, he  to  make  distribution  to  the  widow  and  children,  or 
next  of  kin. 

Had  Gates  received  the  injuries  causing  his  death  in  this 
state,  then,  under  the  circumstances  set  out  in  the  petition, 
the  cause  of  action  would  come  under  the  second  section  of 
our  damage  act,  which  fixes  the  amount  of  the  forfeiture  or 
damage  at  the  sum  of  five  thousand  dollars,  to  "  be  sued  for 
and  recovered,  —  1.  By  the  husband  or  wife  of  deceased;  or 
2.  If  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue 
within  six  months  after  such  death,  by  the  minor  child  or 
children  of  the  deceased;  or  3.  If  such  deceased  be  a  minor 
and  unmarried,  then  by  the  father  and  mother,  who  may  join 
in  the  suit,  and  each  shall  have  an  equal  interest  in  the  judg- 
ment; or  if  either  of  them  be  dead,  then  by  the  survivor." 

We  have  pressed  upon  our  attention  in  this  case,  as  we  did 
in  the  case  of  Vaioter  v.  Missouri  Pac.  R'y  Co.^  84  Mo.  679, 
54  Am.  Rep.  105,  a  class  of  cases  to  the  general  effect  that  a 
right  of  action  created  by  the  statute  of  one  state  may  be 
prosecuted  in  another  state,  where  the  two  st^ites  have  stat- 
utes relating  to  the  same  subject  which  are  alike  or  similar  in 
substance  and  effect.  We  were  of  the  opinion  that  these  cases 
then  cited  did  not  rule  that  case,  and  we  are  of  the  opinion 
they  have  little  or  no  application  to  the  case  in  hand.  In 
that  case  the  plaintiff  was  the  administrator  of  the  estate  of 
the  person  who  died  from  injuries  received  in  the  state  of 
Kansas.  The  plaintiff  received  her  appointment  as  adminis- 
tratrix in  this  state,  and  then  commenced  suit  in  tliis  state, 
founding  her  cause  of  action  upon  the  before-quoted  statute 
of  the  state  of  Kansas.  Having  been  appointed  administra- 
trix in  this  state,  she  of  course  possessed  the  powers,  and  the 
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powers  only,  conferred  upon  her  by  the  laws  of  this  state. 
Tlie  hiws  of  this  state  gave  her  no  authority  to  prosecute 
such  a  suit.  They  not  only  gave  her  no  such  authority,  but 
they  denied  an  executor  or  administrator  the  right  to  prose- 
cute an  action  on  the  case  for  injuries  to  the  person  of  the  tes- 
tator or  intestate:  Rev.  Stats.  1879,  sees.  96,  97.  We  therefore 
held  that  the  administratrix  could  not  maintain  the  action, 
and  from  that  ruling  we  make  no  de})arture.  The  conclusion 
reached  in  that  case  has  the  support  not  only  of  the  cases 
there  cited,  but  also  of  the  court  of  appeals  of  Maryland  in 
Ash  V.  Baltimore  etc.  R.  R.  Co.,  72  Md.  144;  20  Am.  St.  Rep. 
461.  The  Vawter  case  is,  of  course,  not  decisive  of  this  one; 
for  here  the  suit  is  brought  by  the  widow,  not  by  an  adminis- 
trator having  no  power  to  prosecute  such  a  suit. 

As  we  have  said,  the  plaintiff  founds  her  cause  of  action 
upon  the  statute  of  the  state  of  Kansas.  According  to  that 
statute  the  cause  of  action  accrued  to  the  executor  or  ad- 
ministrator of  the  deceased  person.  It  is  true,  the  damages, 
not  to  exceed  ten  thousand  dollars,  inure  to  the  benefit  of  the 
widow  and  children,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased  is  dis- 
tributed in  that  state.  But  the  executor  or  administrator  is 
the  only  person  who  can  sue  for  and  recover  the  damages. 
The  plaintiff  in  this  case  could  not  maintain  the  suit  in  that 
state.  Though  the  cause  of  action  is  based  upon  a  statute  of 
that  state,  and  though  the  present  plaintiff  could  not  prose- 
cute the  suit  in  that  state,  yet  we  are  asked  to  say  she  may 
prosecute  it  in  this  state.  This  we  cannot  do.  Says  Mr. 
Wood:  "It  is  needless  to  say  that  actions  under  these  stat- 
utes must  be  brought  by  the  persons  designated  therein,  and 
within  the  time  and  in  the  manner  therein  provided.  If  the 
statute  provides  that  the  action  shall  be  brought  by  the  ex- 
ecutor or  administrator  of  the  deceased,  no  other  person  can 
maintain  an  action":  3  Wood's  Railroad  Law,  sec.  413.  The 
statute  gives  the  cause  of  action,  and  points  out  the  persons 
who  may  sue,  and  they,  and  they  alone,  can  sue,  and  they 
must  sue  within  the  time  prescribed  by  the  statute:  Barker 
V.  Hannibal  etc.  R.  R.  Co.,  91  Mo.  86,  The  fact  that  by  the 
statute  of  this  state  the  widow,  under  the  circumstances  de- 
tailed in  the  petition,  could  sue  for  and  recover  the  fixed  sum 
of  five  thousand  dollars  does  not  aid  the  plaintiff,  for  our 
statute  has  no  extraterritorial  operation.  As  the  plaintiff 
could  not  prosecute  this  suit  in  that  state,  she  cannot  prose- 
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cute  it  in  this  state.  This  we  think  too  clear  to  admit  of  any 
douht.  If  by  the  law?  of  that  state  she  could  prosecute  the 
suit,  then  a  diflerent  question  would  be  presented  for  our  con- 
Bideration. 

On  behalf  of  the  plaintiff  it  was  argued  at  the  bar  of  this 
court  that  an  administrator  appointed  in  this  state  cannot 
prosecu.te  this  suit  in  the  courts  of  Kansas,  and  so  it  has 
been  held  in  Limekiller  v.  Hannibal  etc.  R.  R.  Co.,  33  Kan.  83, 
52  Am.  Rep.  523,  that  no  administration  can  be  granted  upon 
the  estate  of  the  deceased  in  the  state  of  Kansas,  because  he 
had  no  property  in  that  state;  that  plaintiff  cannot  maintain 
this  suit  in  that  state;  and  that  she  is  therefore  without  rem- 
edy, unless  she  is  allowed  to  prosecute  the  present  action  in 
her  own  name  in  this  state.  The  answer  to  all  this  is,  that 
any  omission  in  the  statute  laws  of  the  two  states  must  be 
supplied  by  the  legislatures  thereof.  While  it  is  suggested 
there  has  been  some  such  legislation  of  late,  it  is  not  claimed 
that  it  can  or  does  affect  this  suit.  The  judgment  is  there- 
fore affirmed.  

Actions  m  Onr  State  to  Enforob  Cau.ses  of  Action  Created  by  the 
Statutes  of  Another:  See  Wooden  v.  IVentern  etc.  R.  R.  Co.,  126  N.  Y. 
10;  22  Am.  St.  Rep.  803,  and  note;  note  to  Attrill  r.  Bunti/igtOH,  14  Am.  St. 
Rep.  350-355. 
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Corporations  —  Power  of  President  to  Contract.  —  The  president  of  a 
business  corporation  may,  without  any  special  authority  from  the  board 
of  directors,  perform  all  acts  of  an  ordinary  nature  which  by  usage  or 
necessity  are  incidental  to  bis  ofSce,  and  may  bind  the  corporation  by 
contracts  in  matters  arising  in  the  usual  course  of  business.  The  rule 
is  here  applied  to  notes  given  in  the  name  of  the  corporation  by  its  pres- 
ident for  the  purchase  price  of  mules. 

Corporations  —  Liability  on  Note  Signed  by  President  in  his  Name 
Alone. — When  the  president  of  a  corporation  signs  a  negotiable  note 
in  his  own  name  alone,  with  nothing  on  the  instrument  to  indicate  that 
he  is  acting  as  the  agent  of  the  corporation,  parol  evidence  is  not  ad- 
missible to  establish  such  agency. 

CoNTRAcr  —  Estoppel  —  Signing  Instrument  in  Another's  Name.  —  A 
party  may  bind  himself  by  another  than  his  true  name,  when  he  signs 
any  instrument  with  intent  to  bind  himself,  or  signs  any  name  under 
whicii  he  is  shown  to  liave  held  himself  out  to  the  world  and  carried  on 
business. 

Lathrop,  Smith,  and  Morrow,  for  the  appellant. 

Peak,  Yeayer,  and  Ball,  for  the  respondents. 
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Gantt,  p.  J.  The  notes  sued  on  in  this  case  were  all  exe- 
cuted by  Stewart  Jackson,  who  was  at  the  time  of  their  execu- 
tion the  president  of  the  defendant  helow,  appellant  here. 
The  first  two  were  signed  in  the  name  of  the  Dispatch  Trans- 
fer Company,  by  Jackson  as  president;  the  other  three  by 
Jackson,  without  any  reference  to  the  corporation,  or  any 
words  indicating  that  he  intended  to  bind  any  one  but  him- 
self. The  appellant  seeks  to  avoid  liability  for  any  of  these 
notes,  but  its  defense  differs,  as  to  the  first  two,  from  its  de- 
fense to  the  remaining  three.  Counsel  for  appellant  argues 
that  the  evidence  did  not  justify  the  instructions  given  for 
respondents,  by  which  appellant  was  held  liable  on  the  two 
notes  signed  with  the  corporate  name.  Those  instructions,  in 
substance,  declared  the  law  to  be,  that  if  the  jury  should  find 
that  Jackson  was  the  president  of  the  defendant,  and  that 
defendant  allowed  him  to  act  as  their  purchasing  agent  in 
buying  stock  in  the  name  of  the  company,  and  recognized  big 
act  as  such  by  paying  his  orders  given  on  the  company,  or  by 
paying  his  notes  given  by  him  for  stock  so  purchased  by  him 
of  plaintiffs,  then  defetidant  was  bound  by  his  acts  in  pur- 
chasing the  mules  of  plaintiffs,  and  for  the  notes  sued  on  in 
the  first  two  counts,  unless  plaintiffs  knew,  or  had  reasonable 
means  of  knowing,  that  Jackson  was,  buying  these  mules  on 
his  individual  account. 

The  power  of  Jackson  to  bind  the  defendant  is  governed  by 
the  law  of  agency.  The  principle  underlying  is  the  same, 
whether  the  principal  be  a  corporation  or  an  individual.  It 
is  now  well  settled  that  when,  in  the  usual  course  of  the  busi- 
ness of  a  corporation,  an  officer  has  been  allowed  to  manage 
its  affairs,  his  authority  to  represent  the  corporation  may  be 
implied  from  the  manner  in  which  he  has  been  permitted  by 
the  directors  to  transact  its  business.  This  is  only  the  appli- 
cation of  the  principle  that  usual  employment  is  evidence  of 
the  powers  of  an  agent,  and  the  principal  is  held  responsible 
for  the  acts  of  his  agent  within  the  apparent  authority'  con- 
ferred on  the  agent:  First  Nat.  Bank  v.  North  Missouri  etc.  Co., 
86  Mo.  125;  Washington  Mut.  Fire  Ins.  Co.  v.  St.  Mary's  Semi- 
nary, 52  Mo.  480;  Kiley  v.  Forsee,  57  Mo.  390;  Martin  v.  Webb, 
110  U.  S.  7;  Mining  Co.  v.  Anglo-California  Bank,  104  U.  S. 
192.  The  president  of  a  business  corporation  is  its  chief  ex- 
ecutive officer.  He  may,  without  any  special  authority  from 
the  board  of  directors,  perform  all  acts  of  an  ordinary  nature 
which  by  usage  or  necessity  are  incident  to  his  office,  and 
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may  bind  the  corporation  by  contracts  in  matters  arising  in 
the  usual  course  of  business:  Boone  on  Corporations,  sec.  144; 
Stokes  V.  New  Jersey  Pottery  Co.,  46  N.  J.  L.  237. 

In  the  case  at  bar  Stewart  Jackson  was  president  of  defend- 
ant. He  purchased  every  mule  that  defendant  owned  from 
its  organization  until  after  the  execution  of  the  notes  sued  on 
in  this  case.  He  had  repeatedly  signed  notes  in  the  name  of 
the  corporation,  and  the  corporation  had  honored  his  orders 
and  paid  his  notes  so  drawn.  Plaintiffs  had  thirteen  diflfereut 
transactions  with  him  as  the  president  and  purchasing  agent 
of  the  defendant  prior  to  the  giving  of  the  notes  herein,  and 
his  acts  had  always  been  ratified.  The  defendant  was  engaged 
in  a  transfer  business  in  which  the  motive  power  was  mules, 
and  it  was  its  written  charter  privilege  to  buy  mules  and  exe- 
cute its  notes  therefor.  Jackson  had  purchased  mules  for  the 
defeiuhmt  of  the  plaintiffs;  and  on  this  occasion  he  informed 
them  he  was  purchasii .4  the  mules  for  which  these  two  notes 
were  given  for  the  defendant.  His  transaction,  under  the  evi- 
dence, was  within  both  his  actual  and  apparent  authority  to 
bind  the  defendant.  The  evidence  is  amply  sufficient  to  bind 
defendant  on  those  two  notes;  and  there  was  no  error  in  the 
instructions  given  for  plaintiffs  on  these  two  notes,  and  cer- 
tainly defendant  ought  not  be  heard  to  complain. 

The  action  of  the  court  in  admitting  parol  evidence  to 
show  that  the  defendant  was  liable  on  the  three  notes  sued 
on  in  third,  fourth,  and  fifth  counts,  notwithstanding  its  name 
nowhere  appeared  on  the  notes,  and  in  instructing  the  jury, 
as  it  did  in  the  eighth  instruction,  for  the  plaintiffs,  presents 
for  our  consideration  a  question  of  great  practical  importance, 
and  much  depends  upon  its  right  decision.  The  exact  ques- 
tion here  presented  has  not  been  passed  on  by  this  court  in 
any  case  that  we  have  1  een  able  to  find,  but  it  has  been  long 
settled  in  many  of  our  sister  states.  In  Massachusetts  as 
early  as  1814,  in  the  case  of  Siackpole  v.  Arnold,  11  Mass.  27, 
6  Am.  Dec.  150,  it  was  held  that  "  where  one  makes  a  written 
contract,  intending  to  act  therein  as  the  agent  of  another,  and 
to  bind  his  principal,  it  is  necessary  that  it  should  appear  in 
the  contract  itself  that  he  acts  as  such  agent";  and  oral  testi- 
mony was  held  inadmissible  to  contradict,  vary,  or  materially 
afifect  the  written  contract.  The  same  question  came  before 
the  same  court  again  in  1863,  in  Brown  v.  Parker,  7  Allen, 
337.  In  that  case  one  N.  H.  Streeter  had  signed  two  negotia- 
ble notes,  and  it  was  sought  to  hold  defendant  Parker,  on  the 
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ground  that  Streeter  was  his  agent,  and  intended  to  bind  de- 
fendant. The  court  says:  "  But  in  suits  on  promissory  notes 
or  bills  of  exchange  no  evidence  is  admissible  to  charge  any 
person  as  principal  whose  name  is  not  in  some  way  disclosed 
on  the  face  of  tlie  note  or  draft.  This  point  has  been  often 
decided  in  this  commonwealth,  and  the  reasons  on  which  the 
rule  rests  have  been  fully  stated  in  very  recent  decisions"; 
citing  SlaiDson  v.  Looring,  5  Allen,  340,  81  Am.  Dec.  750,  and 
cases  cited,  in  which  it  was  said  by  Chief  Justice  Bigelow: 
"  Being  negiotable  paper,  all  evidence  dehors  the  draft  is  to  be 
excluded.  It  is  wholly  immaterial,  therefore,  that  the  de- 
fendant was  in  fact  the  agent  of  the  company  named  on  the 
face  of  the  draft;  that  the  plaintiff  knew  that  he  was  so,  and 
that  the  defendant  had  no  personal  interest  in  the  company." 

In  New  York,  in  Pentz  v.  Stanton,  10  Wend.  271,  25  Am. 
Dec.  558,  the  cases,  both  in  England  and  in  the  different 
states  of  the  Union,  were  reviewed,  and  the  conclusion  reached 
"  that  no  person  can  be  considered  a  party  to  a  bill,  unless 
his  name,  or  the  name  of  the  firm  of  which  he  is  a  partner, 
appear  on  some  part  of  it";  citing  Chitty  on  Bills,  22;  Fenn  v. 
Harrison,  3  Term  Rep.  757;  Emly  v.  Lye,  15  East,  6.  And 
this  rule  is  universally  accepted  as  the  law  by  the  recent 
text-writers  on  commercial  paper:  Tiedeman  on  Commercial 
Paper,  sec.  87;  Randolph  on  Commercial  Paper,  sec.  131. 
*'  The  reason  of  the  rule  is,  that  each  party  who  takes  a  ne- 
gotiable instrument  makes  his  contracts  with  the  parties  who 
appear  on  its  face  to  be  bound  for  its  payment.  It  is  '  a  cour- 
ier without  luggage,'  whose  countenance  is  its  passport;  and 
in  suits  upon  negotiable  instruments,  no  evidence  is  admis- 
sible to  charge  any  person  as  a  principal  thereto,  unless  his 
name  in  some  way  is  disclosed  upon  the  instrument  itself": 
1  Daniel  on  Negotiable  Instruments,  sec.  303;  Mecheui  on 
Agency,  285-287;  Heaton  v.  Meyers,  4  Col.  59.  And  another 
good  reason  for  the  rule  is,  that  every  part  of  commercial 
paper  must  be  definite  and  certain  and  contained  in  the  body 
of  the  paper  itself,  so  that  every  taker  and  holder  understands 
exactly  what  his  rights  in  and  to  it  are,  and  with  whom  he  is 
contracting. 

Counsel  for  respondents  claim  that  this  doctrine  has  been 
repudiated  by  this  court  in  a  numl)er  of  decisions,  and  the 
importajice  of  the  question,  and  the  earnestness  with  wliich 
this  is  urged,  demand  that  we  pliould  state  our  reasons  for 
declining  to  take  that  view  of  the  case.     The  leading  case 
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relied  upon  by  respondents  is  Washington  etc.  Ins.  Co.  v.  St. 
Mary^s  Seminary,  52  Mo.  480.     The  note  which  was  the  basis 
of  the  action  in  that  case  was  as  follows:  — 
"  $750. 

"  For  value  received  in  policy  No.  2969,  dated  the  four- 
teenth day  of  March,  1866,  issued  by  the  Washington  Mutual 
Fire  Insurance  Company  of  St.  Louis,  I  promise  to  pay  said 
company  (or  their  secretary  for  the  time  being)  the  sum  of 
$750,  in  such  portions  and  at  such  time  or  times  as  the  direc- 
tors of  said  company  may,  agreeably  to  their  acts  of  incor- 
poration, require.  "  Daniel  McCarthy,  President. 

"  Per  Thomas  Burke." 

This  court  held  that  it  was  competent  to  explain  the  am- 
biguity on  the  face  of  the  note  itself.  Speaking  for  the  court. 
Judge  Sherwood  said  in  that  case:  "  In  the  present  case,  the 
note  sued  on  is  signed  '  Daniel  McCarthy,  President.'  But 
president  of  what?  Just  here,  under  the  rules  laid  down  in 
the  above  cases,  parol  evidence  steps  in  and  affords  a  ready 
and  satisfactory  explanation.  The  word  '  president,'  attached 
to  the  name  of  Daniel  McCarthy,  is  an  ear-mark  of  the  official 
capacity  in  which  the  note  was  signed,  —  not  evidence,  it  is 
true,  that  the  note  was  signed  in  that  capacity,  but  a  suffi- 
cient basis  for  the  introduction  of  testimony  tending  to  es- 
tablish that  fact." 

Moreover,  in  that  case  the  note  on  its  face  referred  to 
policy  No.  2969,  which  insured  the  seminary  building  and 
church  building  belonging  to  St.  Mary's  Seminary.  It  will 
be  observed,  —  1.  That  the  above  note  is  not  negotiable;  and 
2.  That  the  ambiguity  appears  on  its  face,  growing  out  of  the 
word  "  president,"  affixed  to  McCarthy's  name.  In  the  case 
at  bar,  the  notes  are,  by  their  terms,  negotiable,  and  contain 
nothing  but  Jackson's  name  as  maker;  so  that  this  case  is  not 
authority,  because  the  facts  are  entirely  difierent.  It  is  true, 
however,  that  in  this  case  Judge  Sherwood  quotes  from  the 
decision  in  Mechanics^  Bank  of  Alexandria  v.  Bank,  5  Wheat. 
327,  in  which  the  supreme  court  of  the  United  States  says: 
"  It  is  by  no  means  true,  as  was  contended  in  argument,  that 
the  acts  of  agents  derive  their  validity  from  professing  on  the 
face  of  them  to  have  been  done  in  the  exercise  of  their 
agency."  If  this  were  all,  it  must  be  conceded  that  respond- 
ents are  juPtlCn^d  in  claiming  that  this  decision  is  broad 
enough  to  purniit  parol  evidence  in  any  case  to  explain  who 
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was  the  principal,  notwithstanding  there  is  no  intimation  on 
the  face  of  the  paper  that  any  one  but  the  agent  is  a  party  to 
it.  But  the  supreme  court  of  the  United  States  did  not  put 
their  decision  on  that  ground;  but  on  the  contrary,  Johnson, 
J.,  who  delivered  tlie  opinion ,  expressly  says:  "But  the  fact 
that  this  appeared  on  its  face  to  be  a  private  check  is  by  no 
means  to  be  conceded;  on  the  contrary,  the  appearance  of  the 
corporate  name  of  the  institution  on  the  face  of  the  paper  at 
once  leads  to  the  belief  that  it  is  a  corporate,  and  not  an  individ- 
ual, transaction;  to  which  must  be  added  that  the  cashier  is 
the  drawer,  and  the  teller  the  payee,  and  the  form  of  ordinary 
checks  deviated  from  by  the  substitution  of  *to  order'  for  'to 
bearer.'  The  evidence,  therefore,  on  the  face  of  the  bill  pre- 
dominates in  favor  of  its  being  a  bank  transaction.  But  it  is 
enough  for  the  purposes  of  a  defendant  to  establish  that  there 
existed  on  the  face  of  the  paper  circumstances  from  which  it 
might  reasonably  be  inferred  that  it  was  either  one  or  the 
other,  and  in  such  a  case  to  resort  to  extrinsic  evidence  to 
remove  the  doubt."  So  that  it  seems  clear  that  the  supreme 
court  placed  its  decision  upon  the  fact  that  upon  the  face  of 
the  paper  the  ambiguity  appeared.  That  court  would  never 
have  held  that  there  was  any  ambiguity  on  the  face  of  the 
notes  sued  on  in  the  third,  fourth,  and  fifth  counts  in  the  case 
at  bar:  Falk  v.  Moeba,  127  U.  S.  597. 

In  Smith  v.  Alexander,  31  Mo.  193,  the  action  waa  on  the 
following  note:  — 
♦'  $500.  St.  Louis,  Mo.,  July  22,  1866. 

"  Ninety  days  after  date,  I  promise  to  pay  to  the  order  of 
Messrs.  Smith  &  Co.  five  hundred  dollars,  for  value  received, 
negotiable  and  payable  without  defalcation  or  discount. 

"J.  H.  Alexander, 
"  Treasurer  Ohio  and  Mississippi  R.  R.  Co." 

In  that  case  Alexander,  having  been  sued  on  this  note,  wai 
allowed  to  show  that  he  was  treasurer  of  the  said  railroad, 
and  that  he  gave  the  note  simply  as  agent  of  said  company, 
Ewing,  J.,  saying:  "A  mere  addition  to  the  name  of  the  party 
signing  the  contract  cannot  be  regarded  as  a  certain  indicium 
that  it  was  made  on  behalf  of  another.  When,  however,  it  is 
doubtful  from  the  face  of  the  contract  whether  it  was  intended 
to  operate  as  a  personal  engagement  of  the  party  signing  it  or 
to  impose  an  obligation  on  some  third  person  as  principal, 
evidence  is  admissible  to  show  the  character  of  the  transac- 
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tion."  So  we  see  that  Judge  Ewing  places  his  ruling  on  the 
doubt  appearing  on  the  face  of  the  note,  whether  it  was  the 
obligation  of  Alexander  or  the  railroad  company. 

Shuetze  v.  Bailey,  40  Mo.  69,  was  an  action  on  a  contract 
for  half  the  value  of  a  partition  wall.  It  was  not  a  negotiable 
instrument  at  all,  and  in  that  case  the  contract  was  signed, 
"  Kenneth  McKenzie,  Agent  for  Volney  Stevenson,  on  the  first 
part";  so  that  case  is  not  similar  in  any  legal  feature  to  the 
one  at  bar.  In  Mxisser  v.  Johnson,  42  Mo.  74,  97  Am.  Dec. 
316,  action  was  brought  on  a  written  assignment  of  a  certain 
claim  against  Johnson  and  others  by  Isaac  H.  Sturgeon, 
President  North  Missouri  Railroad  Company,  "  attested  with 
the  seal  of  the  company,  and  countersigned  by  George  H. 
Blood,  Secretary  North  Missouri  Railroad  Company."  It 
was  held  to  be  the  act  of  the  company.  The  instrument  was 
not  negotiable,  and  the  paper  on  its  face  clearly  showed  it  was 
the  intention  to  assign  the  railroad  company's  right. 

The  next  case  we  are  cited  to  is  Ferris  v.  ThaWy  72  Mo.  446. 
In  that  case  the  note  or  instrument  read:  — 
"  $4,000.  St.  Louis,  Mo.,  October  3,  1870. 

''Twelve  months  after  date,  I  promise  to  pay  to  the  order  of 
John  W.  Luke,  treasurer,  four  thousand  dollars,  without  defal- 
cation or  discount,  for  value  received,  negotiable  and  payable 
at  the  third  National  Bank  of  St.  Louis,  with  ten  per  cent  in- 
terest from  date,  payable  semi-annually. 

"  Charlie  Thaw, 
"W.  M.  Polar  Star  Lodge  No.  79. 

[Indorsed]  "John  W.  Luke,  Treasurer." 

In  that  case  the  defendants  were  sued  as  members  of  Polar 
Star  Lodge  No.  79  of  Ancient  Free  and  Accepted  Masons. 
Defendant  Thaw  was  its  chief  officer,  with  the  title  of  wor- 
shipful master.  In  that  case  it  was  shown  that  the  lodge  was 
an  unincorporated  body;  that  it  had  borrowed  this  four  thou- 
sand dollars  for  lodge  purposes.  The  loan  was  reported  to 
the  lodge,  and  was  approved  at  its  meeting,  all  the  defendants 
voting  therefor.  It  will  be  observed  that  in  this  case  the 
ambiguity  appears  on  the  face  of  the  paper,  and  the  court 
properly  permitted  evidence  to  show  who  were  the  real  prin- 
cipals, and  the  members  of  the  lodge  which  received  the 
money  were  held  on  it.  It  is  true,  the  learned  judge  quotes 
from  Story  on  Agency,  and  uses  language  that  might  be  con- 
strued to  include  any  undisclosed  principal;  but  it  is  not  prac- 
ticable in  every  case  to  go  over  the  entire  law,  and  point  out 
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all  the  qualifications  that  miglit  be  mentioned,  and  when  the 
law  as  quoted  applies  to  the  controlling  facts  in  the  case,  it 
must  be  understood  as  referring  to  those  facts.  It  is  clear  to 
us  that  the  learned  judge  who  delivered  that  opinion  had  no 
intention  of  discussing  the  proposition  now  under  considera- 
tion. The  case  was  placed  upon  the  ground  that  the  lodge 
having  failed  to  become  a  corporation,  its  members  were  lia- 
able  as  copartners;  and  they  were  all  shown  to  have  ratified 
the  act  of  the  worshipful  master,  and  his  agency  appeared  on 
the  paper  itself,  so  that  it  was  unnecessary  to  discuss  the  ques- 
tion as  to  the  liability  of  a  person  on  an  instrument  to  which 
he  was  not  a  party:  Martin  v.  Fewell,  79  Mo.  401;  Richardion 
V.  Pitts,  71  Mo.  128. 

It  remains  only  to  notice  Franklin  Avenue  German  Sav. 
Inst.  V.  Board  of  Education,  75  Mo.  408.  That  was  an  action 
on  a  school  bond,  as  follows:  — 

"  It  is  hereby  certified  that  the  special  school  district  of  the 
town  of  Roscoe,  county  of  St.  Clair,  state  of  Missouri,  is  in- 
debted to ,  or  bearer,  in  the  sum  of  five  hundred  dollars, 

payable This  bond  is  issued  under  and  by  virtue  of  an 

act  of  the  legislature  of  Missouri  entitled  'An  act  to  authorize 
cities,  towns,  and  villages  to  organize  for  schools  with  special 
privileges.'  "Jas.  Smanger,  Presidejit. 

"Henry  Swann,  Secretary." 

Of  course,  on  the  face  of  this  bond,  it  was  the  bond  of  the 
school  district,  and  no  such  question  as  the  one  at  bar  was 
before  the  court. 

In  Snider  v.  Adams  Exp.  Co.,  77  Mo.  525,  Snider  was  the 
consignor  of  the  lost  package,  and  this  court  held  that 
although  the  package  was  the  property  of  his  sister  Louisa, 
that  Snider  was  the  trustee  of  an  express  trust,  and  author- 
ized to  sue.  No  question  of  negotiable  paper  was  involved  in 
the  case,  so  that  it  will  appear  from  an  examination  of  each 
of  the  cases  relied  on  by  respondents  as  sustaining  the  action 
of  the  court  in  admitting  parol  evidence  to  show  that  Jackson 
was  in  fact  the  president  and  purchasing  agent  of  appellant, 
and  executed  the  three  notes  described  in  third,  fourth,  and 
fifth  counts  in  behalf  of  said  company,  they  are  all  unlike  this 
case,  in  that  in  each  of  them  there  was  some  addition,  such 
as  "president,"  "worshipful  master,"  "  treasurer,"  or  some 
title  dt'si<:iiating  an  agency  on  the  face  of  the  paper  itself,  and 
in  such  ca.sris  the  law  permits  the  ambiguity  to  be  explained; 
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and  indeed,  in  all  other  contracts  except  bills  of  exchange  and 
negotiable  promissory  notes,  it  is  always  permissible  to  show 
by  parol  evidence  who  is  the  real  principal:  Tiedeman  on 
Commercipal  Paper,  sec.  87,  and  authorities  cited.  But 
wherever  the  cases  have  been  reviewed  we  think  it  will  be 
found  that,  although  the  rule  has  been  relaxed  in  those  cases 
where  the  maker  or  drawer  adds  the  word  "  agent,"  or  "  presi- 
dent," or  the  like,  after  his  name,  yet  in  negotiable  instru- 
ments, when  the  principal's  name  does  not  appear,  he  is  not 
liable  on  the  bill  or  note  as  a  party  to  the  instrument:  Dev- 
endorf  Y.  West  Virginia  Oil  etc.  Co.,  17  W.  Va.  135;  Fuller  v. 
Hooper^  3  Gray,  341;  Williams  v.  Bobbins,  16  Gray,  77;  77 
Am.  Dec.  396;  Pease  v.  Pease,  35  Conn.  181;  95  Am.  Dec.  225; 
Keck  v.  Sedalia  Brewing  Co.,  22  Mo.  App.  187;  Bartlett  v. 
Tucker,  104  Mass.  389;  6  Am.  Rep.  240. 

What  we  have  here  said  is  not  in  conflict  with  another 
equally  well-settled  rule,  that  a  party  may  bind  himself  by 
another  than  his  true  name,  where  he  signs  any  instrument 
with  intent  to  bind  himself,  or  signs  any  name  under  which 
he  is  shown  to  have  held  himself  out  to  the  world  and  carried 
on  business.  In  these  cases  he  is  as  much  liable  as  if  he 
had  signed  his  true  name:  Bartlett  v.  Tucker,  104  Mass.  839; 
6  Am.  Rep.  240. 

With  this  view  of  the  law,  then,  we  hold  the  court  erred  in 
the  admission  of  parol  evidence  to  show  that  Jackson  exe- 
cuted the  three  notes  sued  on  in  third,  fourth,  and  fifth  counts, 
and  in  giving  instruction  numbered  8,  as  prayed  by  plain- 
tiffs. In  regard  to  the  refusal  to  give  the  twenty-third  in- 
struction, asked  by  defendant,  we  think  the  court  committed 
no  error.  We  do  not  think  any  such  issue  was  properly 
tendered  the  plaintiffs,  nor  do  we  think  there  was  sufficient 
evi<]ence  to  justify  it,  if  properly  pleaded.  We  are  driven  by 
our  views  of  the  law  to  affirm  the  judgment  of  the  circuit  court 
on  the  first  and  second  counts,  and  reverse  the  judgment  on 
the  third,  fourth,  and  fifth  counts:  Hunt  v.  Missouri  E.  R,  Co.y 
89  Mo.  607,  and  cases  cited. 


Corporations  —  Powers  of  Pkesident. — The  president  may,  without 

express  authority,  perforin  all  act^  which  are  incident  to  the  execution  of 
the  trust  reposed  in  him,  and  which  custom  or  necessity  imposes  upon  the 
office:  Mitchell  v.  Dpeds,  49  111.  41G;  95  Am.  Dec.  G21;  Chkago  etc.  R.  R. 
Co.  V.  Coleman,  18  111.  297;  68  Am.  Dec.  544. 

Parol  Evidence  —  Contkacts. — A  note  siL'ned  by  "S.  G-.  D.,  Agent," 
must  be  treated  as  the  note  of  S.  G.  D.;  and  parol  evidence  is  inadmissible  to 
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prove  that  it  is  the  note  of  another  person,  unless  such  person  earried  on  busi- 
ness under  the  name  of  his  agent,  in  which  case  the  name  of  the  agent  will  be 
regarded  as  the  business  name  of  the  principal:  Tarver  v.  Oarlington,  27  S.  C. 
107;  13  Am.  St.  Rep.  628,  and  note  631,  632.  In  an  action  against  A.  J.  B  , 
treasurer,  who  indorsed  a  promissory  note,  extrinsic  evidence  is  admissible 
to  show  that  he  imlorcsed  only  in  his  official  capacity  as  treasurer  of  a  corpo- 
ration: Souheg<in  Nut.  Bank  v.  Boardman,  46  Minn.  293.  Compare  Rendell 
T.  Harriman,  76  Me.  497;  46  Am.  Rep.  421;  Pease  v.  Pease,  35  Conn.  131} 
95  Am.  Dec.  225;  Traynham  v.  Jackson,  16  Tex.  170;  65  Am.  Dec.  152. 


State  v.  Hayes. 

[106  Missouri,  76.] 

CRiBnKiiL  Law  —  Assisting  ni  thk  Commission  of  What  Onk  BsLntyis  to 
Bx  A  Crihb. — Though  one  assists,  with  felonious  intent,  in  the  com- 
mission of  what  he  believes  to  be  a  burglary,  yet  if  the  person  whom 
he  so  assists  has  no  such  intent,  and  is  merely  seeking  to  give  others  an 
opportunity  to  catch  his  assistant  while  committing  the  crime,  such 
assistant  ia  not  guilty  of  burglary,  unless  in  the  assistance  which  he  ren- 
dered he  committed  every  overt  act  necessary  to  constitute  that  crime. 

Criminal  Law  — Decoys  and  Criminals. — When  one  who  is  willing  to 
commit  a  crime  acts  in  concert  with  another,  who  is  seeking  to  decoy  him 
and  to  secure  his  appreiieusion  and  punishment,  if  each  of  the  acts  essen- 
tial to  the  perpetration  of  the  crime  is  done  by  the  defendant  with 
criminal  intent  his  guilt  is  complete,  no  matter  what  motives  may 
prompt  or  what  acts  may  be  done  by  the  party  who  is  apparently  assist- 
ing him,  but  the  defendant,  though  present  with  a  criminal  intent,  cannot 
be  charged  with  any  of  the  acts  of  the  decoy,  whose  intent  is  not  crim- 
inal. Hence  the  defendant  can  be  convicted  of  such  crime  only  aa  re- 
suited  from  his  own  overt  acts. 

A.  C.  Eubanks  and  A.  D.  Christy^  for  the  appellant. 
John  M.  Wood,  attorney-general,  for  the  state. 

Thomas,  J.  The  defendant  appeals  from  a  sentence  of  five 
years'  imprisonment  in  the  penitentiary  for  burglary  and  lar- 
ceny, by  the  circuit  court  of  Sullivan  County,  November  23, 
1887. 

The  evidence  shows  that  A.  Payne  and  Son  kept  a  general 
store  in  Boynton,  Sullivan  County,  in  1886,  and  that  on  the 
night  of  June  1,  1886,  Addison  Payne,  Jr.,  one  of  the  mem- 
bers of  the  firm  of  A.  Payne  and  Son,  and  Enoch  Van  Wye, 
Frank  Van  Wye,  James  Yardley,  Sherman  Van  Wye,  and 
John  E.  Senate  secreted  themselves  in  and  near  the  store- 
house of  said  Payne  and  Son  for  the  purpose  of  capturing 
defendant  and  one  William  Hill,  if  they  should  break  into 
the  store.     About  eleven  or  twelve  o'clock  of  that  night  de- 
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fend  ant  and  Hill  came,  sat  down  on  the  well-curb  and  talked 
a  short  time,  and  then  went  to  a  window  of  the  ware- 
house attached  to  the  store.  Defendant  raised  the  window 
about  six  inches,  when  Hill  helped  him  break  the  catch,  and 
raised  the  window  so  a  man  could  go  in.  Defendant  assisted 
Hill  in  through  the  window.  The  latter  handed  out  to  the 
former  a  piece  of  bacon  (side  meat),  weighing  forty-five 
pounds.  Defendant  asked  that  more  meat  be  handed  out, 
but  this  was  all  that  was  taken.  Defendant  then  assisted 
Hill  out  of  the  window  and  picked  up  the  meat,  which  was 
in  a  gunny-sack,  and  they  both  started  off.  When  they  got 
fifteen  or  twenty  steps  away,  they  were  halted  and  some  shots 
were  fired.  They  both  ran,  and  the  defendant  threw  the  meat 
down,  and  was  captured  a  short  distance  from  the  store.  He 
denied  being  at  the  store.  Hill  was  not  arrested  at  all.  Hill 
was  the  step-son  of  A.  Payne,  Sen.,  and  the  half-brother  of 
A.  Payne,  Jr. 

It  further  appears  that  defendant,  about  a  week  before  the 
alleged  burglary,  proposed  to  Hill  to  go  with  him  and  break 
into  and  rob  Payne's  store.  Hill  notified  "  Enoch  Van  Wye  and 
John  E.  Senate,  of  the  anti-horse-thief  association  of  Boy  nton, 
Missouri,  of  Hayes's  proposition."  On  the  night  of  June  1, 
1886,  Hill  met  defendant  about  half  a  mile  from  the  store, 
whence  they  went  and  broke  in,  as  above  stated.  A.  Payne 
was  not  sworn  as  a  witness,  but  A.  Payne,  Jr.,  one  of  the  pro- 
prietors of  the  store,  testified  that  he  watched  the  store  that 
night,  expecting  that  defendant  and  Hill  would  come,  break 
into  it,  and  steal,  but  that  he  gave  no  consent  for  them  to 
enter  the  store.  He  had  been  informed  by  Van  Wye  that 
these  parties  were  expected  there  that  night,  and  he,  with 
others,  watched  to  capture  them  if  they  did  come.  Frank 
Van  Wye  and  James  Yardley  testified  that  they  had  been  in- 
formed by  Enoch  Van  Wye  and  John  E.  Senate  that  defend- 
ant and  Hill  were  expected  there  that  night,  and  they  guarded 
the  store  to  capture  them  if  they  did  come. 

The  defendant  called  Enoch  Van  Wye  and  Senate  as  wit- 
nesses, who  corroborated  the  state's  witnesses  in  all  essential 
particulars.  Defendant  also  read  the  deposition  of  William 
Hill,  who  had  moved  to  Kansas  in  the  mean  time.  Hill  stated, 
in  substance,  that  defendant  proposed  to  him  to  rob  the  store 
in  question  about  a  week  before  June  1,  and  he  met  defeiKlant, 
and  they  went  and  broke  into  it  as  stated  above.  He  informed 
Enoch  Van  Wye  and  Senate  of  defendant's  proposition.     He 
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Baid  the  Paynes  did  not  consent  for  him  to  enter  the  store. 
He  testified  as  follows:  — 

*'  Q.  Who  first  proposed  to  go  and  roh  the  store  in  ques- 
tion?   A.  Defendant. 

"  Q.  What  was  your  object  in  going  to  the  store  in  question 
with  defendant,  Hayes?  A.  My  object  was  to  let  the  anti- 
horse-thief  association  catch  him  burglarizing  and  robbing 
the  store,  as  he  had  the  reputation  of  being  a  desperate  char- 
acter." 

The  only  question  of  importance  before  us  grows  out  of 
the  instructions  of  the  court  to  the  jury.  The  court  gave  a 
lengthy  charge  to  the  jury,  and  refused  several  declarations 
of  law  asked  by  defendant.  It  will  not  be  necessary,  how- 
ever, to  present  the  question  involved,  to  do  more  than  copy 
the  following  instruction  given  by  the  court:  "  The  jury  are 
further  instructed  that  William  Hill  is  not  on  trial  in  this 
case,  and  that  although  the  jury  may  believe  from  the  evi- 
dence that  said  Hill  did  not  break  and  enter  the  storehouse 
of  A.  Payne  and  Son  with  the  felonious  intent  to  steal  there- 
from, yet  if  they  further  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  was  present  and  assisted 
said  Hill  in  breaking  and  entering  said  store,  and  taking 
therefrom  a  side  of  meat,  of  any  value  whatever,  with  the 
felonious  intent  to  convert  said  meat  to  his  own  use,  then,  in 
that  case,  the  defendant  is  guilty  of  burglary,  and  the  jury 
ought  to  so  find." 

It  will  be  seen  the  trial  court  told  the  jury  in  this  instruc- 
tion that  defiiiidant  was  guilty  of  burglary  if  he,  with  a  felo- 
nious intent,  assisted  and  aided  Hill  to  enter  the  building, 
notwithstanding  Hill  himself  may  have  had  no  such  intent. 
In  this  we  think  the  court  erred.  One  cannot  read  this  record 
without  being  convinced  beyond  a  reasonable  doubt  that  Hill 
did  not  enter  the  Avarehouse  with  intent  to  steal.  He  was 
the  Bte})-son  of  the  senior  and  the  half-brother  of  the  junior 
member  of  the  firm  of  A.  Payne  and  Son,  and  all  the  evi- 
dence shows  that  he  engaged  in  the  enterprise  for  the  sole 
purpose  of  enabling  the  parties  on  guard  to  capture  the  de- 
fendant, and  that  this  purpose  on  his  part  was  well  known  to 
the  owners  of  the  store.  We  may  assume,  then,  for  the  sake 
of  the  argument,  that  Hill  committed  no  crime  in  entering 
the  wareroom. 

The  act  of  Hill,  however,  was  by  the  instruction  of  the  court 
imputed   to  defendant.     This  act,  according  to  the  theory  of 
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the  instructions,  so  far  as  Hill  was  concerned,  was  not  a 
criminal  act,  but  when  it  was  imputed  to  defendant  it  became 
criminal,  because  of  the  latter's  felonious  intent.  This  would 
probably  be  true  if  Hill  had  acted  under  the  control  and  com- 
pulsion of  defendant,  and  as  his  passive  and  submissive  agent. 

But  he  was  not  a  passive  agent  in  tliis  transaction.  He  was 
an  active  one.  He  acted  of  his  own  volition.  He  did  not  raise 
the  window  and  enter  the  building  with  intent  to  commit 
crime,  but  simply  to  entrap  defendant  in  the  commission  of 
crime,  and  have  him  captured.  Judge  Brewer  sets  this  idea  in 
a  very  clear  light  in  State  v.  Jansen,  22  Kan.  498.  He  says: 
"  The  act  of  a  detective  may,  perhaps,  be  not  imputable  to  the 
defendant,  as  there  is  a  want  of  community  of  motive.  The 
one  has  a  criminal  intent,  while  the  other  is  seeking  the  dis- 
covery and  punishment  of  crime."  Where  the  owner  learns 
that  his  property  is  to  be  stolen,  he  may  employ  detectives  and 
decoys  to  catch  the  thief.  And  we  can  do  no  better  than  to 
quote  again  from  Judge  Brewer,  in  the  case  above  cited,  as  to 
the  relation  of  the  acts  of  detectives  and  the  thief,  when  a 
crime  is  alleged  to  have  been  committed  by  the  two.  He  says: 
"  Where  each  of  the  overt  acts  going  to  make  up  the  crime 
charged  is  personally  done  by  the  defendant,  and  with  crimi- 
nal intent,  his  guilt  is  complete,  no  matter  what  motives  may 
prompt,  or  what  acts  done  by  the  party  who  is  with  him,  and 
apparently  assisting  him.  Counsel  have  cited  and  com- 
■"mented  upon  several  cases  in  which  detectives  figured,  and 
in  which  defendants  were  adjudged  guiltless  of  the  crimes 
charged.  But  this  feature  distinguishes  them,  that  some  act 
essential  to  the  crime  charged  was  in  fact  done  by  the  de- 
tective, and  not  by  the  defendant;  and  this  act  not  being  im- 
putable to  the  defendant,  the  latter's  guilt  was  not  made  out. 
The  intent  and  act  must  combine;  and  all  the  elements  of  the 
act  must  exist,  and  be  imputable  to  the  defendant." 

Applying  the  principle  here  announced  to  the  case  at  bar, 
we  find  that  defendant  did  not  commit  every  overt  act  that 
went  to  make  up  the  crime.  He  did  not  enter  the  warehouse, 
either  actually  or  constructively,  and  hence  he  did  not  com- 
mit the  crime  of  burglary,  no  matter  what  his  intent  was,  it 
clearly  appearing  that  Hill  was  guilty  of  no  crime.  To  make 
defendant  responsible  for  the  acts  of  Hill,  they  must  have 
had  a  common  motive  and  common  design.  The  design  and 
the  motives  of  the  two  men  were  not  only  distinct,  but  dissimi- 
lar, even  autagonistic.    In  support  of  the  doctrine  announced  in 
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State  V.  Jansen,  22  Kan.  498,  which  seems  eminently  just  and 
humane,  and  in  support  of  the  rule  we  have  applied  in  this 
case  we  cite  Speiden  v.  State,  3  Tex.  App.  156;  30  Am.  Rep. 
126;  and  cases  cited  in  principal  case  and  note;  1  Bishop's 
Crim.  Law,  sec.  262,  and  cases  cited;  1  Wharton's  Grim. 
Law,  sees.  149,  766,  770,  919,  and  cases  cited;  article  in  25 
Alb.  L.  J.  184,  and  cases  cited. 

These  citations  suflBciently  show  the  relation  a  detective 
or  decoy  bears  to  the  alleged  criminal  and  the  criminal  act. 
There  is  a  feeling  in  society,  and  indeed  inheres  in  our  very 
nature,  against  detective  methods  in  the  discovery  and  pun- 
ishment of  crime.  These  methods  may  be  often  necessary, 
and  in  extreme  cases  commendable,  but  yet  the  sentiment  of 
mankind  is  against  them.  And  why  should  it  not  be?  Hill 
testified  in  this  case  that  a  long  time  prior  to  the  alleged 
burglary,  defendant  requested  him  to  join  him  in  a  general 
scheme  to  steal,  and  about  a  week  prior  thereto  he  suggested  the' 
crime  with  which  he  was  charged  and  of  which  he  was  con- 
victed. What  was  Hill's  plain  duty,  under  the  circumstances, 
as  a  citizen  and  neighbor?  It  was  to  condemn  the  project,  and 
in  the  strongest  and  most  emphatic  terms  possible.  A  cour- 
ageous and  indignant  denunciation  of  the  suggestion  at  the 
time  might  have  turned  defendant  into  the  path  of  honesty, 
and  it  is  almost  certain  this  case  would  never  have  been  in 
court.  He  betrayed  the  defendant.  He  made  the  defendant 
believe  he  was  engaging  in  the  burglary  and  theft,  whereas 
he  was  simply  engaged  in  it  to  capture  and  convict  the  de- 
fendant. The  fact  that  defendant  may  have  been  regarded 
as  an  old  offender  can  be  no  excuse,  much  less  a  justification, 
for  Hill's  conduct.  If  he  was  an  old  offender,  the  greater  the 
reason  there  would  seem  to  be  why  he  should  not  be  actively 
assisted  and  encouraged  in  the  com  mission  of  a  new  crime, 
which  could  in  no  way  throw  light  on  his  past  offenses. 
*'  Human  nature  is  frail  enough  at  best,  and  requires  no  en- 
couragement in  wrong-doing.  If  we  cannot  assist  another, 
and  prevent  him  from  violating  the  laws  of  the  land,  we  at 
least  should  abstain  from  any  active  eflforts  in  the  way  of 
leading  l.im  into  temptation.  Desire  to  commit  crime,  and 
opportunities  for  the  commission  thereof,  would  seem  suffi- 
ciently general  and  numerous,  and  no  special  efforts  would 
seem  necessary  in  the  way  of  encouragement  or  assistance  in 
that  direction":  Saunders  v.  People,  38  Mich.  218. 

Hill  committed  no  crime,  and  intended  to  commit  none,  but 
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he  played  a  false  part.  He  seemed  to  be  what  he  was  not  in 
fact.  And  deep  down  in  the  hearts  of  all  right-thinking  men 
and  women  there  is  a  feeling  against  such  conduct  as  his. 
These  remarks  are  made  to  show  the  injustice  of  imputing  to 
defendant  the  acts  of  Hill,  done  under  such  circumstances 
and  actuated  by  such  motives.  Bishop,  in  his  work  on  crim- 
inal law,  section  262,  says:  "If  a  man  suspects  that  an  oflFense 
is  to  be  committed,  and  instead  of  taking  precautions  against 
it,  sets  a  watch,  and  detects  and  arrests  the  offenders,  he  does 
not  thereby  consent  to  their  conduct  or  furnish  them  any  ex- 
cuse. In  such  case  he  remains  passive,  and  the  offenders  do 
every  overt  act  necessary  to  constitute  the  crime.  That  is  not 
like  this  case.  Here  Hill  met  defendant  a  half-mile  from  the 
store.  They  proceeded  to  the  place,  and  sat  down  on  the 
well-curb  and  talked  a  while.  They  then  went  to  the  win- 
dow, and  Hill  entered  the  house  while  defendant  stood  on  the 
outside.  He  did  not  commit  the  overt  act  of  entering  the 
wareroom  and  stealing,  and  Hill's  act,  not  being  criminal, 
cannot  be  imputed  to  defendant  as  a  criminal  act  on  the 
ground  that  he  supposed  Hill  was  in  fact  stealing. 

Our  ruling  is,  that  defendant  cannot  be  convicted  of  bur- 
glary and  larceny,  unless  he  committed  the  crimes  himself, 
or  was  present,  aiding  and  abetting  another  in  their  commis- 
sion, that  other  acting  with  a  felonious  intent.  The  coart 
should  instruct  the  jury  that  if  Hill  broke  into  and  entered 
the  wareroom  with  a  felonious  intent,  and  defendant  was 
present,  aiding  him,  with  the  same  intent,  then  he  is  guilty; 
but  if  Hill  entered  the  room  with  no  design  to  steal,  but  sim- 
ply to  entrap  defendant,  and  capture  him  in  the  commission 
of  crime,  and  defendant  did  not  enter  the  room  himself,  then 
he  is  not  guilty  of  burglary  and  larceny  as  charged.  He  may 
be  found  guilty,  however,  of  petit  larceny,  in  taking  and  re- 
moving the  bacon  after  it  was  handed  to  him.  This  overt  act 
he  did  in  fact  commit.  And  while  he  may  not  be  guilty  of 
the  burglary  or  grand  larceny  accompanying  a  burglary,  yet 
he  may  be  convicted  of  that  which  he  does  commit:  Regina  v. 
Johnson,  41  Com.  B.  123;  Rex  v.  Eggington,  2  Bos.  &  P.  508; 
2  East  P.  C.  666,  667. 

Indeed,  we  think  this  is  the  only  crime  he  did  commit. 
But  it  is  a  question  of  fact  whether  Hill  entered  the  store  with 
a  felonious  intent  or  not,  to  be  submitted  to  and  determined 
by  the  jury;  and  while  the  court  should  submit  this  question 
to  the  jury,  it  should  also  submit  the  other  hypothesis,  and 
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that  is.  If  Hill  committed  no  crime,  and  defendant  did  not 
enter  the  room,  then,  whether  defendant  was  guilty  of  petit 
larceny  in  taking  and  removing  the  meat,  with  intent  to  steal 
it,  after  it  was  handed  out  to  him.  As  this  case  will  have  to 
be  retried,  we  will  remark  that  if  the  court  should  use  the 
word  "  felonious  "  in  the  instructions,  it  should  define  it. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new 
trial.  

Criminal  Law  —  Burolart  —  Decoys. — A  banker,  raspecting  defend- 
ant ot  the  intention  to  rob  his  bank,  employed  detectives  to  act  as  decoys, 
and  induce  him  to  enter  the  bank.  The  deieadant  could  not  be  convicted  of 
burglary,  siuce  the  consent  of  the  detectives  waa  the  consent  of  their  em- 
ployer: Speiden  v.  Slate,  3  Tex.  App.  156;  30  Am.  Rep.  126,  and  axtendsd 
note. 


Hope  v.  Blair. 

[106  Missouri,  85.] 

JvsOMVirr,  WHEir  Void.  —  When  it  appears  from  the  whol«  record  that  a 
court  has  no  jurisdiction  over  the  person  or  subject-matter,  the  judg- 
ment is  void,  and  will  be  so  treated  in  collateral  proceedings. 

JlTDOMEMT  — JuRiSDicTiOK.  —  The  Subject-matteb  OF  A  SvTT,  when  refer- 
ence ia  made  to  matters  of  jurisdiction,  means  the  nature  of  the  cause 
of  action  and  the  relief  sought. 

JUBISDICTIOK  MAY  BE  DEFINED  to  be  the  right  to  adjudicate  concerning 
a  subject-matter  in  a  given  cause.  To  constitute  this,  there  are  three 
essentials:  1.  The  court  must  have  cognizance  of  the  class  of  cases  to 
which  the  one  adjudged  belongs;  2.  The  proper  parties  must  be  present; 
and  3.  The  point  decided  must  be  in  substance  and  effect  within  the 
issoea. 

JcBisniCTiON  OF  THE  SuBJECT-MATTiR  OT  A  SiTiT  ExiSTS  when  the  eourt 
has  the  right  to  proceed  and  determine  the  controversy  or  qneation  in 
issue  between  the  parties,  and  to  grant  the  relief  prayed,  and  what  that 
controversy  or  issue  is  must  be  determined  by  the  pleailings. 

JVDOHENT  AQAINST  A  MARRIED  WoHAM  and  her  husband,  establishing 
and  enforcing  her  alleged  liability  against  her  separate  estate,  when 
the  record  shows  that  she  held  lands  as  such  estate,  is  conclusive  in  a 
collateral  action,  and  precludes  any  inquiry  in  such  action  as  to  whether 
the  court  erred  in  law  or  in  fact. 

Lis  Penukns.  — The  filing  of  a  notice  of  the  pendency  of  an  action  gives 
constructive  notice  from  the  date  of  such  filing,  and  one  who  thereafter 
purchases  property  which  is  subject  to  the  action  cannot  be  regarded  as 
an  luuoceut  purchaser. 

PbIORIIY  BETWIiEN  ArfAOilMENTS  AND  UnRECORDEU  CONVEYANCES.  — Un- 
til a  sale  has  been  male  under  a  jml  ;inetit  or  ;it"achMieiir,  the  lien 
acquired  by  it  is  subject  to  all  pr:<ir  iini  i^cordeil  dee  Is  and  equities  exist- 
inu'  a,' vinat  the  land.  Tliu  lien  of  ati  attaclinipnt  or  ju<lirineut  does  tiot 
extend  heyoai  the  actual  interest  uf  tiio  <i''l)t<)r  at  the  tiaie  of  the  ren- 
•ditiou  of  tiie  juilgiueat  or  iho  levy  of  tho  attachiiieut. 
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A  PrncHASRR  by  a  Quitclaim  \)v.?,r>  fok  Value  acquires  title  as  against 
every  prior  unrecorded  deed  and  every  instrument  in  writing  which 
may  be  recorded  whereby  tlie  real  estate  conveyed  may  be  afifected  in 
law  or  in  equity;  but  equities  which  arise  from  transactions  or  a  state 
of  facta  noC  required  to  l)e  iu  writing  or  recorded  are  not  cut  off  by  a 
qnitclaim  deed. 

ESTOPPKL   TO   OBJKCr   TO   THB    ADMISSION    OF   EVIDENCE.  — Though    the  1  OSS 

of  an  original  deed  is  not  so  proved  a**  to  warrant  the  admission  of  evi- 
dence of  a  copy,  yet  if  the  party  assigning  as  error  the  reception  of  such 
copy  in  evidence  himself  claims  a  right  of  possession  uecessai  ily  based  on 
the  original  deed,  this  is  a  sufficient  acceptance  of  the  ruling  of  the  court 
to  estop  him  from  denying  that  it  was  properly  iu  evidence  before  the 
court. 
Damages  in  an  AtmoN  oy  Ejectment  mat  Include  the  Rents  and 
Profits  Accrdino  afi'eb  the  Commencement  of  the  Action,  down 
to  the  time  when  the  assessment  of  damages  is  made. 

W.  0.  L.  Jewett  and  C.  M.  King,  for  the  appellants. 
R.  P.  Giles,  for  the  respondent 

Macparlane,  J.  Ejectment  to  recover  possession  of  the  east 
half  of  lot  9,  in  Taylor  and  Towson's  addition  to  Shelbina. 
Answer,  general  denial. 

It  was  admitted  on  the  trial  that  Julia  A.  Wilson,  wife  of 
Newton  Wilson,  was  the  common  source  of  title,  and  that  de- 
fendant was,  at  the  commencement  of  the  suit  and  at  the 
trial,  in  the  possession  of  the  property. 

Plaintiff  offered  in  evidence  the  records  and  proceedings 
of  the  circuit  court  of  Shelby  County,  in  a  suit  by  plaintiff 
herein  as  guardian  of  some  minor  children  against  Julia  A. 
Wilson  and  her  husband,  commenced  on  the  fourth  day  of 
February,  1885.  This  record  shows  that  on  the  seventeenth 
day  of  August,  1883,  Julia  A.  Wilson  was  the  owner  of  the 
land  as  her  separate  estate  in  equity,  and  on  said  day  she  exe- 
cuted and  delivered  to  plaintiff,  as  guardian,  her  note  for  five 
hundred  dollars,  intending  to  charge,  and  thereby  charging, 
said  land  for  the  payment  thereof.  Personal  service  was 
had  on  defendant  Julia  A.,  and  notice  by  publication  on  her 
husband.  Notice  of  lis  pendens  was  filed  on  the  day  the  suit 
was  commenced,  and  was  duly  recorded.  The  court  found 
the  facts  to  be  as  charged  in  the  petition,  and  a  decree  was 
entered  accordingly.  Under  a  sale  on  execution  upon  this 
deoree,  plaintiff  purchased  the  land,  and  claims  title  under 
the  sheriff's  deed,  which  was  read  in  evidence.  PlaintiflT 
offered  evidence  of  damages,  rents  and  profits,  and  rested. 

Defendant  then  read  in  evidence  a  deed  from  Newton  Wil- 
son and  wife,  conveying  the  lot  in  controversy  to  John  T. 
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Hopkins,  dated  August  28,  1884,  filed  August  28,  1884.  Also 
note  and  all  the  papers  in  an  attachment  suit  brought  January 
7, 1885,  by  defendant  Bei  )lzheimer  against  John  T.  Hopkins, 
in  which  the  lot  in  controversy  was  attached,  judgment  ob- 
tained, and  sale  of  lot  under  same.  Sheriflf's  deed  also  read 
conveying  lot  to  Berolzheimer;  sale  under  this  attachment 
regular;  deed  dated  April  7,  1886.  Defendant  next  read  the 
record  of  a  deed  from  S.  C.  Gunby  and  wife  to  Julia  A.  Wil- 
son, dated  July  27,  1883,  and  filed  August  20,  1883.  This  is 
a  warranty  deed  in  usual  form,  conveying  simply  a  legal  title, 
with  no  statement  in  reference  to  a  separate  estate. 

Then  defendant  read  a  deed  from  Julia  Wilson  and  hus- 
band to  Samuel  Kennerly,  dated  January  3,  1885;  filed  April 
9,  1885.  This  was  a  quitclaim  deed,  and  contained  the  fol- 
lowing recital:  "It  is  hereby  understood  by  and  between  the 
parties  hereto  that  this  deed  is  made  subject  to  a  certain  deed 
of  trust  in  favor  of  George  Hope,  given  by  Julia  A.  Wilson  in 
August,  1883,  to  secure  the  payment  of  five  hundred  dol- 
lars." 

Then  defendant  read  deed  from  Samuel  Kennerly  and  wife 
to  Berolzheimer,  dated  April  7,  1886;  filed  April  12,  1886. 

In  rebuttal,  plaintiff  offered  to  read  the  record  of  a  deed 
from  J.  T.  Hopkins  and  wife  to  Julia  A.  Wilson,  dated 
December  25,  1885,  and  filed  the  same  day.  This  record  was 
objected  to  as  evidence,  for  the  reason  that  the  deed  did  not 
appear  to  have  been  acknowledged.  To  prove  the  execution 
of  the  deed,  plaintiff  called  L.  A.  Hay  ward,  who  testified  that 
he  was  deputy  recorder,  and  knew  the  handwriting  of  J.  T. 
Hopkins.  When  asked  if  he  knew  of  the  filing  of  a  deed 
by  liim  on  December  25,  1884,  from  him  and  wife  to  Julia  A. 
Wilson,  he  answered:  *'  I  think  the  deed  came  by  mail.  I  re- 
corded the  deed.  My  recollection  is,  it  was  his  handwriting 
and  signed  by  him;  that  he  had  made  search  for  the  original 
deed  and  could  not  find  it;  might  have  sent  it  to  Shelbina  to 
a  man  named  Jordon.  In  my  judgment,  this  is  the  deed. 
Signature  to  deed  my  recollection  is  was  '  Hopkins.'  " 

Upon  this  proof  the  court  permitted  the  record  to  be  read 
as  a  copy  of  a  lost  deed.  This  deed  contained  the  same 
recital  as  the  deed  to  Kennerly.  Plaintiff  proved  that  at  the 
date  of  the  note,  August  19,  1883,  Julia  A.  Wilson  was  in 
possession  of  the  property, 

1.  Defendant  contends  that  the  only  title  to  the  lot  shown  to 
have  been  held  by  Julia  A.  Wilson  at  the  time  the  note  sued 
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upon  was  executed  by  her  was  a  simple  legal  estate,  which 
could  not  be  charged  for  debts  contracted  by  her,  and  for  th^it 
reason  the  note  was  void,  and  the  court  never  had  jurisdiction 
over  the  subject-matter  of  the  suit,  and  the  decree,  sale,  and 
deed  were  all  void,  and  no  title  to  the  lot  passed  to  plaintifl 
thereunder. 

There  can  be  no  doubt  that  whei.  it  appears  from  the 
whole  record  that  the  court  had  no  jurisdiction  over  the  per- 
son or  subject-matter,  the  judgment  is  void,  and  will  be  so 
treated  in  a  collateral  proceeding:  Adorns  v.  Cowles,  95  Mo. 
507;  6  Am.  St.  Rep.  74;  Brown  v.  Woody,  64  Mo.  548;  Higgins 
V.  Peltzer,  49  Mo.  155.  It  is  not  contended  in  this  case  that 
the  court  had  no  jurisdiction  of  the  person  of  Mrs.  Wilson  or 
her  husband.  The  record  shows  that  the  former  was  person- 
ally served  and  the  latter  was  notified  by  publication.  The 
inquiry  is  therefore  narrowed  down  to  the  question  whether 
the  court  had  jurisdiction  of  the  subject-matter  of  the  suit 
and  to  decree  a  sale  of  the  property. 

The  circuit  courts  of  this  state  have  all  general  common- 
law  jurisdiction,  which  is  not  conferred  upon  another  court  or 
tribunal.  It  has,  therefore,  jurisdiction  to  hear  and  determine 
all  questions  which  affect  the  rights  and  liabilities  of  married 
women  with  respect  to  charging  their  separate  estate  upon 
their  contracts.  The  general  equity  jurisdiction  in  such  suits 
is  not  questioned,  but  the  contention  is,  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  this  particular  suit,  for 
the  reason,  as  stated,  that  the  estate  which  the  decree  at- 
tempted to  charge  was  not  the  separate  estate  in  equity  of 
the  married  woman. 

The  subject-matter  of  a  suit,  when  reference  is  made  to 
questions  of  jurisdiction,  is  defined  to  mean  "  the  nature  of 
the  cause  of  action  and  of  the  relief  sought":  Cooper  v.  Rey- 
nolds, 10  Wall.  316.  "Jurisdiction  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject-matter  in  a  given 
case.  To  constitute  this  there  are  three  essentials:  1.  The 
court  must  have  cognizance  of  the  class  of  cases  to  wliich 
the  one  adjudged  belongs;  2.  The  proper  parties  must  be 
present;  and  3.  The  point  decided  must  be,  in  substance 
and  effect,  within  the  itsue ":  Munday  v.  Vail,  34  N.  J.  L. 
422. 

A  court  may  be  said  to  have  jurisdiction  of  the  subject- 
matter  of  a  suit  when  it  has  the  right  to  proceed  to  deter- 
mine the  controversy  or  question  in  issue  between  the  parties 
Am.  St.  Kkp..  Vol.  XXIV.  — 24 
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or  grant  the  relief  prayed.  What  the  controversy  or  issue 
in  any  case  is  can  only  be  determined  from  the  pleadings. 
When  the  court  has  cognizance  of  the  controversy  as  it  ap- 
pears from  the  pleadings,  and  has  the  parties  before  it,  then 
the  judgment  or  order  which  is  authorized  by  the  pleadings, 
however  erroneous,  irregular,  or  informal  it  may  be,  is  valid 
until  set  aside  or  reversed  upon  appeal  or  writ  of  error.  This 
doctrine  is  founded  upon  reason  and  the  "  soundest  princi- 
ples of  public  policy."  "  It  is  one,"  says  the  court  of  Vir- 
ginia, "  which  has  been  adopted  in  the  interest  of  the  peace 
of  society  and  the  permanent  security  of  titles.  If,  after  the 
rendition  of  a  judgment  by  a  court  of  competent  jurisdiction, 
and  after  the  period  has  elapsed  when  it  becomes  irreversible 
for  error,  another  court  may,  in  another  suit,  inquire  into  the 
irregularities  or  errors  in  such  judgment,  there  would  be  no 
end  to  litigation,  and  no  jSxed  established  rights  ":  Lancas- 
ter V.  Wilson,  27  Gratt.  624.  See  also  Adams  v.  Cowles,  95 
Mo.  506;  6  Am.  St.  Rep.  74;  Rosenheim  v.  Hartsock,  90  Mo. 
365;  Morris  v.  Gentry,  89  N.  C.  248;  Porter  v.  Gile,  47  Vt. 
620;  Paul  v.  Smith,  82  Ky.  451;  1  Black  on  Judgments,  sec. 
245. 

As  is  said  in  Adams  v.  Coivles,  95  Mo.  506,  6  Am.  St.  Rep. 
74,  "the  question  of  jurisdiction  must  be  tried  by  the  whole 
record."  An  examination  of  this  record  sbows  that  Mrs. 
Wilson  held  the  land  as  her  separate  estate  when  she  exe- 
cuted the  note.  Such  was  also  the  finding  of  the  court. 
The  decree  was  in  accordance  with  the  pleadings.  The  court 
unquestionably  had  jurisdiction  of  the  subject-matter.  In- 
quiry cannot  be  made  in  this  collateral  proceeding  whether 
the  court  committed  error,  either  in  law  or  fact;  the  judg- 
ment is  conclusive.  There  is  not  a  suggestion  found  in  the 
record  that  raises  a  suspicion  that  the  property  to  be  affected 
was  other  than  the  separate  estate  of  Mrs.  Wilson. 

2.  The  next  inquiry  is,  whether  defendant  was  an  inno- 
cent purchaser  without  notice  of  plaintiff's  equitable  right  or 
charge  upon  thig  land.  The  notice  of  lis  pendens,  which  was 
duly  filed  and  recorded,  gave  constructive  notice  from  the 
day  of  its  filing,  which  was  the  day  the  suit  was  commenced: 
Rosenheim  v.  Hartsock,  90  Mo.  357. 

On  the  question  of  notice,  the  court,  in  substance,  declared 
the  law  to  be,  that  if  deftDilant  Bcrolzhoimer,  prior  to  his 
jnircbase  under  the  attacbnicnt  })roc'co(linps  and  the  deed 
from  Kennerly,  both  dated  April  7,  lSv>6,  had  notice  of  the 
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deed  from  Hopkins  to  Mrs.  Wilson,  then  he  was  a  purchaser 
with  notice  of  plaintiff's  equity,  and  the  title  acquired  was 
subject  thereto.  The  court  found  that  defendant  had  such 
notice  of  the  prior  deed  from  Hopkins  to  Mrs.  Wilson.  The 
correctness  of  the  instruction  depends  upon  whether  the 
rights  defendant  acquired  under  the  attachment  deed  and 
the  deed  from  Kennerly  dates  from  the  levy  of  the  attach- 
ment  and  the  date  of  the  deed  from  Mrs.  Wilson  to  Ken- 
nerly, or  from  the  date  of  the  sheriff's  deed  under  the 
attachment  and  the  deed  from  Kennerly  to  himself,  viz., 
April  7,  1886;  if  the  latter,  then  the  instruction  is  correct. 

There  is  no  doubt  the  instruction  correctly  declared  the 
law  as  applied  to  the  sale  under  the  attachment  proceedings. 
Until  a  sale  has  been  made  under  a  judgment  or  attachment, 
the  lien  acquired  under  them  is  subject  to  all  prior  unre- 
corded deeds  and  equities  existing  against  the  land:  Maupiti 
V.  Emmons,  47  Mo.  305;  Black  v.  Long,  60  Mo.  182;  Martin  v. 
Nixon,  92  Mo.  30. 

The  principle  established  by  these  cases,  and  many  others 
in  this  state,  and  upon  which  they  rest,  is,  that  the  lien  of  a 
judgment  or  attachment  does  not  exceed  the  actual  interest 
the  debtor  had  in  the  land  at  the  time  of  the  rendition  of  the 
judgment  or  levy  of  the  attachment:  Davis  v.  Ownsby,  14  Mo. 
171;  55  Am.  Dec.  105.  The  recorded  notice  of  Us  pendens 
was  constructive  notice  to  defendant  of  the  equitable  claim 
on  the  land,  and  his  purchase  was  subject  thereto. 

3.  Whether  the  instruction  correctly  applied  the  law  to  the 
purchase  of  Kennerly  is  more  in  doubt,  but  ue  are  of  the  opin- 
ion it  does.  A  purchaser  by  quitclaim  deed  for  value  will  ac- 
quire the  title  as  against  a  prior  unrecorded  deed,  and  every 
instrument  in  writing  which  may  be  recorded  whereby  the 
real  estate  conveyed  may  be  affected  in  law  or  equity.  This 
rule  results  from  the  operation  of  sections  692  and  693  (Rev. 
Stats.  1879)  of  the  registry  act,  which  invalidates  the  ])rior 
deed  if  not  recorded:  Munson  v.  Ensor,  94  Mo.  506,  and  au- 
thorities cited. 

Equities  which  arise  from  transactions  or  a  state  of  facts 
which  may  not  be  required  to  be  in  writing  or  recorded,  if  in 
writing,  are  not  to  be  cut  off  by  a  quitclaim  deed.  As  to 
them  it  only  has  an  operation,  co-extensive  with  its  terms,  of 
releasing  such  rights  and  ititerests  as  the  grantor  has  at  the 
time  of  the  conveyance.  The  land  in  the  hands  of  the  pur- 
chaser remains  subject  to  such  equities:  Eidyeway  v.  Ilulli- 
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day,  59  Mo.  444;  Munson  v.  Ensor,  94  Mo.  506;  Mann  v.  Best, 
62  Mo.  497;  Sloffel  v.  Schroeder,  62  Mo.  147.  Kennerly  then 
took  his  title  from  Mrs.  Wilson,  subject  to  plaintifif 's  equities. 
The  instruction  was  correct,  and  the  finding  that  defendant 
had  notice  when  he  purchased  was  authorized  by  the  evi- 
dence. 

4.  It  was  objected  that  a  proper  foundation  was  not  laid 
for  the  introduction  in  evidence  of  the  copy  of  the  deed  from 
Hopkins  to  Mrs.  Wilson.  Sufficient  proof  was  made  of  an  ex- 
ecuted original  and  that  the  record  read  was  a  true  copy;  but 
before  the  copy  was  admissible,  it  was  necessary  to  account 
for  the  non-production  of  the  original:  Hardin  v.  Lee,  51  Mo. 
241 ;  Attwell  v.  Lynch,  39  Mo.  519;  Perry  v.  Roberts,  17  Mo.  36. 

Loss  of  the  original  deed  was  not  sufficiently  proved  to  au- 
thorize the  reading  of  the  copy,  but  we  do  not  think  defend- 
ant can  now  avail  himself  of  the  omission.  Defendant 
offered  and  read  in  support  of  his  own  title  the  deed  from  Mrs. 
Wilson  to  Kennerly,  and  from  Kennerly  to  himself.  Under 
this  chain  of  title  he  claimed  the  right  of  possession,  not  only 
in  the  circuit  court,  but  again  in  his  brief  and  argument  here. 
This  we  think  a  sufficient  recognition  and  acceptance  of  the 
ruling  of  the  court  to  estop  him  to  deny  that  the  deed  was 
properly  in  evidence  before  the  court.  This  deed  was  neces- 
sary to  complete  the  title  asserted  through  the  conveyance 
from  Kennerly,  and  defendant  cannot  claim  title  under  it  and 
deny  it  at  the  same  time:  Brown  v.  Bowen,  90  Mo.  190;  Bige- 
low  on  Estoppel,  c.  26,  p.  717;  Orrick  v.  Durham,  79  Mo.  178. 

5.  It  is  also  urged  that  the  damages  assessed  are  in  excess 
of  the  amount  claimed  in  the  petition.  Plaintiff  claimed  in 
his  petition  damages  to  the  amount  of  one  hundred  dollars 
and  accruing  monthly  rents  and  profits  at  ten  dollars.  The 
judgment  for  damage  was  $160.  The  suit  was  commenced 
in  September,  1886,  and  the  judgment  was  rendered  in  Octo- 
ber, 1888.  The  evidence  tended  to  prove  the  monthly  value 
of  the  rents  to  be  from  seven  to  nine  dollars.  The  statute 
(sec.  4638)  allows  a  recovery,  '*  by  way  of  damages,  the  rents 
and  profits  down  to  the  time  of  assessing  the  same."  It  was 
sufficient  under  the  statute  to  state  in  the  petition  the  value 
of  the  rents  and  profits. 

Under  such  statement,  the  rents  and  profits  should  be  as- 
sessed from  the  commencement  of  the  suit  to  the  trial,  and 
the  amount  found  would  be  a  part  of  the  damnces  claimed  in 
the  petition.     This  amount,  added  to  the  damage  which  ac- 
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crued  prior  to  the  institution  of  the  suit,  would  constitute  the 
whole  damages  "claimed  in  the  petition":  Cape  Girardeau 
etc.  Road  Co.  v.  Renfro,  58  Mo.  266. 

No  error  being  found  that  could  affect  the  merits  of  the 
case,  the  judgment  is  aflBrmed. 

JrTDaitfENT  Void  fob  Want  of  Jurisdiction.  —  A  judgment  !b  roid,  and 
will  be  so  treated  in  a  collateral  proceeding,  when  from  an  inspection  of  the 
record  it  appears  that  the  court  had  no  jurisdiction  over  the  person  or  of 
the  subject-matter:  Arthur  v.  Israel,  15  Col.  147;  22  Am.  St.  Rep.  381,  and 
note;  Freeman  on  Judgments,  sees.  117,  120;  Willce7-8on  t,  Schoonwaker,  Tl 
Tex.  615;  19  Am.  St.  Rep.  803;  WiUiama  v.  Haynea,  77  Tex.  283;  19  Am. 
St.  Rep.  752;  Lyons  v.  Roach,  84  Cal.  28;  Paxton  v.  Daniell,  1  Waah.  19. 

JoRiSDiCTioN  —  Definitiok.  — Jurisdiction  "is  authority  or  power  which 
a  man  hath  to  do  justice  in  causes  of  complaint  brought  befor*  him":  Bor- 
den V.  Slate,  11  Ark.  519;  64  Am.  Dec.  218. 

Lis  Pendens  —  Bona  Fide  Purchaser.^,  —  A  purchaser  pendente  lite  is  al- 
ways treated  as  a  purchaser  with  notice:  Keller  v.  Stanley,  86  Ky.  240;  Powell 
V.  Campbell,  20  Nev.  232;  19  Am.  St.  Rep.  350,  and  note;  Dwyer  y.  Rippe- 
toe,  72  Tex.  520;  Stevenson  v.  Edwards,  98  Mo.  622;  HaH  ▼.  Steedman,  98  Mo. 
452;  Cassidy  v.  Kluge,  73  Tex.  154;  Spencer  v.  Credle,  102  N.  C.  68;  Col- 
linrjivood  V.  Brown,  106  N.  C.  362;  Wallace  v.  Marquette,  88  Ky.  131;  Drink- 
house  V.  Spring  Valley  Water  Works,  87  Cal.  253;  Uovey  v.  Elliott,  118  N.  Y. 
125.  Notice  of  lis  pendens  commences  to  run  from  the  date  of  the  service 
ot  process  upon  the  defendant:  Staples  v.  Wlute,  88  Tenn.  30;  or  from  the 
date  of  his  appearance,  when  no  process  has  been  served:  Franklin  8av,  Bank 
V.  Taylor,  131  111.  37G.  Notice  by  lis  pendens  may  be  actual:  Wisconsin  etc. 
R'y  Co.  V.  Wisco)isin  etc.  Land  Co.,  71  Wis.  94;  or  constructive:  Staples  v. 
White,  88  Tenn.  30.  Personal  notice  by  lis  pendens  may  be  proved  against  a 
purchaser  of  mortgaged  property  after  the  commencement  of  a  foreclosure 
suit:  Wise  v.  Griffith,  78  Cal.  152.  The  rule  of  notice  by  lis  pendens  can 
never  apply  with  reference  to  a  suit  in  which  the  court  has  no  jurisdiction 
of  the  subject-matter:  Benton  v.  Shafer,  47  Ohio  St.  117.  See  extended  note 
to  Newman  v.  Chapman,  14  Am.  Dec.  774-779. 

Attachment  —  Lien.  —  The  lien  of  an  attachment  does  not  extend  be- 
yond the  iuterest  of  the  debtor  in  the  land:  Shirk  v.  Thomas,  121  Ind. 
147;  16  Am.  St.  Rep.  381.  As  to  the  origin  and  general  natore  of  an  at- 
tachment lien,  gee  note  to  Franklin  Bank  v.  Bachelder,  39  Am.  Dec  606-611. 
An  unrecorded  deed  has  been  held  to  be  effectual  as  against  a  subsequent 
attachment  of  the  land  aa  the  property  of  the  grantor:  Momno  y.  Qrave»,  11 
Cal.  218. 

Quitclaim  Deeds  —  Riacrrs  or  Orantees  ukdks.  —  A  quitclaim  deed, 
duly  recorded,  to  a  purchaser  in  good  faith  for  a  valuable  consideration, 
without  notice,  and  after  an  examination  of  the  records  and  the  exercise  of 
reasonable  diligence  to  discover  outstanding  interests,  will  prevail  over  a 
prior  unrecorded  deed:  Merrill  v.  Hutchinson,  45  Kan.  59;  23  Am.  St.  Rep. 
713,  and  note;  Ebersole  v.  Rankin,  102  Mo.  488;  tea  also  note  to  Johnson  y. 
Williams,  1  Am.  St.  Rep.  247,  248. 

Ejkctment  —  Pi.ENTS  AND  PROFITS.  —  In  real  actions,  damages  may  be  re- 
eovered  up  to  the  time  of  the  verdict:  Note  to  Cooke  v.  England,  92  Am. 
Dec.  631,  632.     One  recoveriug  land  by  an  action  of  ejectment  is  entitled  t« 
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th«  crops  planted  aftor  th«  eommenoement  of  the  action:  McLfa'i  v.  Bovetf 
24  WU.  295}  1  Am.  Rep.  185.  But  see  Page  v.  Fowler,  89  Cal.  412;  2  Am. 
Rep.  462.  From  the  time  of  demise  till  plaintiff  is  pat  into  possession,  de« 
feudant,  in  an  action  of  ejectment,  must  account  for  the  rents  and  protits  of 
the  land:  Wut  v.  Hughes,  1  Harr.  &  J.  574;  2  Am.  Rep.  539.  Compare 
Hare  v.  Fury,  3  Yeates,  13;  2  Am.  Dec.  358.  Rents  and  profits  are  not  re- 
coverable from  a  bona  fide  holder  of  land,  except  from  judicial  demand,  when 
evicted:  Miller  r.  Bhumaker,  42  La.  Ann.  399.  A  defendant  in  an  action  of 
ejectment  cannot  avoid  responsibility  for  rents  and  profit*  by  showing  that 
he  had  abandoned  possession  to  another,  and  was  not  therefore  himself  in 
pouessioa:   Vick$barg  etc  B.  R.  Co.  v.  Lewis,  68  Mias.  89. 


Dillon  v.  Hunt. 

[105  Missouri,  164.] 

LfTDIPINDKNT  CONTBACTOB,  LIABILITY  FOK  NeQLIOBNCE  OF.  —  If  »  proprie- 
tor undertakes  to  do  npoii  his  lot  that  which  is  dangerous  in  its  nature 
to  adjacent  proprietors,  he  must  use  reasonable  care  to  prevent  the  do- 
ing of  an  injury  to  tliem,  whether  he  does  the  work  himself  or  procures 
it  to  be  done  by  au  independent  contractor. 

Lot-owner's  LiABiLrrv  for  Wall  Falling,  through  Neglioemox. — If 
the  owner  of  a  lot  procures  a  contractor  to  enter  thereon  for  the  pur- 
pose of  removing  a  wall,  which  through  the  negligence  of  the  contrac- 
tor is  caused  to  fall  upon  and  injure  the  adjacent  premises,  the  lot- 
owner  is  liable  for  the  damages  thus  occasioned. 

Evidence  —  Practxcb.  —  Evidence  of  an  agent  of  au  owner  of  a  lot  that  he 
made  uo  contract  for  any  one  to  remove  a  wall  therefrom,  and  did  not 
know  it  was  being  removed,  is  not  admissible  in  an  action  against  the 
lot-owner  for  damages  resulting  from  negligence  in  the  removal,  when 
there  is  evidence  tending  to  show  that  such  removal  was  done  with  the 
previous  knowledge  aud  assent  of  such  owner. 

Damages  Recoverable  for  a  Wrong  are  not  diminished  by  the  fact 
that  tlie  ijarty  injured  has  been  partly  indemnified  for  his  loss  by  in- 
surance effected  by  him,  and  to  the  procurement  of  which  the  wrong- 
doer did  not  contribute. 

Plaintiffs  were  merchants  occupying  a  building  in  St. 
Louis,  adjacent  to  which  was  another  building  belonging  to 
Charles  L,  Hunt.  Tliis  latter  building  took  fire,  and  the 
combustible  parts  of  it  were  destroyed  thereby.  Its  owner 
was  notified  that  the  walls,  which  remained  standing,  were 
dangerous,  and  must  be  removed.  He  afterwards  permitted 
persona  to  attempt  the  removal,  and  through  their  negligent 
management,  parts  of  the  wall  were  thrown  upon  the  build- 
ing occupied  by  plaintiffs,  and  thereby  it  was  crushed  and 
their  goods  damaged.  These  goods  were  insured  against 
damage  by  fire  and  water,  and  the  plaintiffs  received  some 
indemnity  from  the  insurance  thus  efi'ected.     They  brought 


April,  1891.]  Dillon  v.  Hunt.  375 

this  action  against  the  owner  of  the  lot,  who  died  during  its 
pendency.  The  court,  with  respect  to  the  questions  arising 
out  of  the  insurance  of  the  property,  declared  the  law  to  be  as 
follows:  "2.  The  jury  are  instructed,  if  they  find  from  the 
evidence  that  the  plaintifls,  under  the  name  of  T.  E.  Dillon, 
had  insured  the  stock  of  goods  injured  by  the  falling  of  the 
walls  of  Hunt's  building,  and  claimed  and  collected  from  the 
insurance  companies,  or  any  of  them,  damages  to  such  stock 
caused  by  the  falling  of  the  walls  as  a  result  of  the  fire,  then 
the  jury  are  authorized  and  directed  to  deduct  from  the 
gross  damages,  if  any,  which  the  jury  may  believe  the  plain- 
tiflfs  have  sustained  in  consequence  oi  the  falling  of  the  wall, 
the  amount  of  such  damages  as  plaintififs  are  shown  to  have 
collected  from  said  insurance  companies  occasioned  by  the 
falling  of  the  wall."  The  jury  returned  a  verdict  for  the  de- 
fendant. ' 

G.  P.  and  J.  D.  Johnson,  for  the  plaintiffs. 

Noble  and  Orrick,  for  the  defendant. 

Gantt,  p.  J.  When  this  cause  was  here  on  the  former  ap- 
peal, this  court  afiirmed  the  judgment  of  the  St.  Louis  court 
of  appeals  in  reversing  the  judgment  of  the  St.  Louis  circuit 
court.  Without  repeating  at  length  the  grounds  upon  which 
the  court  of  appeals  held  plaintiff  would  be  entitled  to  re- 
cover, it  is  sufficient  to  state  that  it  was  then  held  and  sup- 
ported by  the  authorities  that  where  a  proprietor  undertakes 
to  do  that  upon  his  land  which  is  in  its  nature  dangerous  to 
adjoining  proprietors,  he  must  use  reasonable  care  to  work  no 
trespass  upon  their  po-session,  and  it  is  immaterial  in  such 
a  case  whether  the  work  be  none  by  the  proprietor  or  by  an 
independent  contractor:  Dillon  v.  Hunt,  11  Mo.  App.  246. 

So  on  the  trial  of  this  cause,  the  court  instructed  the  jury 
that  if  plaintiffs'  goods  were  destroyed  by  the  falling  of  a  brick 
wall  then  standing  on  the  adjoining  lot  of  Charles  L.  Plunt, 
the  present  defendant's  testator,  that  said  wall  was  caused  to 
fall  upon  the  storeroom  in  which  plaintiffs'  goods  were  by  and 
through  the  negligence  of  certain  persons  who  went  upon  said 
premises  for  the  purpose  of  taking  down  said  wall  by  and 
with  the  knowledge  and  consent  of  said  Hunt,  and  that  said 
Hunt  then  and  there  had  the  custody  rnd  control  of  the  prem- 
ises upon  which  said  wall  stood,  then  plaintiffs  were  entitled 
to  recover  of  said  Hunt's  estate. 
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It  mil  be  seen  at  once  that  one  of  the  most  material  facta 
necessary  to  plaintiffs'  recovery  was  the  privity  of  Hunt  with 
the  parties  who  were  pulling  down  the  wall;  and  plaintiffs 
oflfered  the  direct  evidence  of  Mr.  Sexton,  the  chief  of  the  fire 
department,  tending  to  siiovv  his  official  notice  to  Mr.  Hunt 
of  the  dangerous  condition  of  the  wall,  and  directing  him  to 
have  it  taken  down,  and  of  Mr.  Fruin  of  Mr.  Hunt's  desire  to 
have  him  bid  on  the  work  of  removing  the  wall,  and  his  recol- 
lections of  the  men  who  did  the  work. 

On  the  part  of  the  defendant  the  court  permitted  Fred  Zie- 
big  to  testify  that  he  was  Hunt's  agent  for  the  collecting  of 
the  rents,  etc.,  of  this  building,  and  that  he,  Ziebig,  made  no 
contract  with  anybody  to  remove  the  wall;  and  that  he  did 
not  know  the  walls  were  being  taken  down.  To  this  evidence 
plaintiffs  objected  at  the  time,  and  saved  their  exceptions.  It 
was  clearly  incompetent. 

It  was  wholly  irrelevant  whether  Ziebig  knew  anything 
about  the  matter.  Mr.  Hunt  was  the  owner.  It  was  shown 
beyond  a  perad venture  that  he  was  in  the  city  the  day  after 
the  fire;  talked  with  Sexton  in  the  immediate  view  of  the 
wall;  was  notified  then  by  Sexton  at  the  time  to  have  it  re- 
moved on  account  of  its  danger.  In  Hunt's  absence,  notice 
to  Ziebig  might,  under  some  circumstances,  have  become  no- 
tice to  Hunt,  but  notice  to  Hunt  need  never  have  become 
notice  to  Ziebig,  as,  under  the  facts,  it  was  wholly  immaterial 
whether  Ziebig  had  notice. 

Again,  the  court,  over  the  objection  of  plaintiffs,  permitted 
Munson,  the  insurance  agent,  to  testify  that  he  told  Hunt  not 
to  pull  down  the  wall.  This  conversation,  as  to  plaintiffs, 
was  rea  inter  alios  acta.  It  had  nothing  to  do  with  plaintiffs* 
rights,  nor  could  it  in  the  least  affect  Hunt's  responsibility. 
The  admission  of  this  evidence  of  Ziebig  and  Munson,  tending 
to  show  want  of  notice  in  Hunt,  was  clearly  erroneous. 

But  the  most  serious  error  committed  on  the  trial  was  the 
giving  of  the  second  instruction  on  behalf  of  defendant,  set 
forth  in  full  in  the  statement  of  this  cause,  and  the  sub- 
sequent instruction  reiterating  the  same  idea  given  by  the 
court  of  its  own  motion.  That  instruction  permitted  the  jury, 
in  assessing  plaintiffs'  damages,  to  reduce  the  same  by  the 
amount  of  any  insurance  money  they  might  believe  from 
the  evidence  plaintiffs  had  received  for  losses  occasioned  by 
the  falling  of  the  wall  on  their  goods.  If  plaintiffs'  goods  were 
damaged  by  the  negligence  of  Hunt  or  his  eujployees,  it  was 
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no  concern  of  theirs  that  plaintiffs  were  insured,  and  all  the 
evidence  of  his  insurance  was  irrelevant  and  incompetent, 
and  the  instruction  allowing  this  insurance  as  mitigating  the 
damages  of  plaintiffs  was  erroneous. 

Few  propositions  have  been  so  universally  accepted  and 
settled  as  this. 

Sutherland  on  Damages  lays  down  the  rule  as  follows: 
"There  can  be  no  abatement  of  damages  on  the  principle  of 
partial  compensation  received  for  the  injury,  where  it  comes 
from  a  collateral  source,  wholly  independent  of  the  defend- 
ant, and  is  as  to  him  res  inter  alios  acta.  A  man  who  was 
working  for  a  salary  was  injured  on  a  railroad  by  the  negli- 
gence of  the  carrier;  the  fact  that  the  employer  did  not  stop 
the  salary  of  the  injured  party  during  the  time  he  was  dis- 
abled was  held  not  available  to  the  defendant,  sued  for  such 
injary,  in  mitigation.  Nor  will  proof  of  money  paid  to  the  in- 
jured party  by  an  insurer  or  other  third  person,  by  reason  of 
the  loss  or  injury,  be  admissible  to  reduce  damages  in  favor 
of  the  party  by  whose  fault  such  injury  was  done.  The  pay- 
ment of  such  moneys  not  being  procured  by  the  defendant, 
and  they  not  having  been  either  paid  or  received  to  satisfy  in 
whole  or  in  part  his  liability,  he  can  derive  no  advantage 
therefrom  in  mitigation  of  damages  for  which  he  is  liable. 
As  has  been  said  by  another,  to  permit  a  reduction  of  dam- 
ages on  such  a  ground  would  be  to  allow  a  wrong-doer  to  pay 
nothing,  and  take  all  the  benefit  of  a  policy  of  insurance 
without  paying  the  premium":  1  Sutherland  on  Damages 
(1882),  p.  242.  And  he  is  sustained  by  the  following  author- 
ities: Cunningham  v.  Evansville  etc.  R.  R.  Co.,  102  Ind.  478; 
52  Am.  Rep.  683;  Weber  v.  Morris  etc.  R.  R.  Co.,  35  N.  J.  L. 
412;  10  Am.  Rep.  253;  Connecticut  Mut.  L.  Ins.  Co.  v.  New 
York  etc.  R.  R.  Co.,  25  Conn.  265;  65  Am.  Dec.  571;  Hayward 
V.  Cain,  105  Mass.  213;  Briggs  v.  New  York  etc.  R.  R.  Co.,  72 
N.  Y.  26;  Rockingham  Mut.  F.  Ins.  Co.  v.  Bosher,  39  Me.  255; 
63  Am.  Dec.  618;  and  many  other  cases. 

That  these  errors  contributed  largely  to  the  verdict  for  the 
defendant  is  almost  self-evident.  And  to  the  end  that  they 
may  be  remedied  in  another  trial,  the  judgment  is  reversed 
and  the  cause  remanded. 

Mastkr  AND  Servant  —  Independent  Contractor  —  Liabilttt  of  Em- 
PLOYBR  FOR  Neolioence  OF:  See  note  to  Powell  v.  Construction  Co.,  17  Am. 
St.  Rep.  925.  A  street-railroad  company  is  liable  to  one  who  is  injured 
through  the  negligence  of  an  indepeutleut  contractor  who  left  materials  in  ft 
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dangerous  position:  Woodnmnw  Metropolitan  R.  R.  Co.,  140  Mass.  335;  14  Am. 
St.  Rep.  427;  see  note  to  Faren  v.  SellerH,  4  Am.  St.  Rep.  264.  Employers 
•re  liable  for  an  independent  contractor's  negligence,  if  they  had  anything  to 
do  with  the  work:  Linnehan  v.  RoUim,  137  Mass.  123;  50  Am.  Rep.  2b7.  A 
laud-owuer  is  liable  to  an  adjacent  proprietor  for  injuries  suffered  from  blast- 
ing  done  upon  the  premises  of  the  former  by  an  independent  contractor  at 
hia  instance:  City  <^  Tiffin  v.  McCormnck,  34  Ohio  St.  638;  32  Am.  Rep.  408. 
Employers  of  contractors  are  liable  for  injnries  received  through  insufficiency 
of  structure:  BoavoeU  ▼.  Laird,  8  Cal.  4G9;  68  Am.  Dec.  345,  and  note.  A 
corporation  is  liable  for  the  negligence  of  its  contractors:  8tont  v,  Cheshire 
B.  B.  Co.,  19  N.  H.  427;  51  Am.  Dec.  192.  and  extended  note. 


Sears  v.  Stonb  County. 

[105  MiBSOUBi,  236.) 
CouBTB,  WHIN  DO  NOT  AcT  JuDioiALLT.  —Each  county  oourt  in  Missouri  i« 
given  power  to  transact  all  county  and  such  other  business  as  may  be 
prescribed  by  law,  and  to  audit,  adjust,  and  settle  all  accounts  to  which 
the  county  shall  be  a  party,  and  an  appeal  is  allowed  in  any  case  in 
which  an  account,  or  any  part  thereof,  is  rejected;  but  the  action  of  the 
court  is  not  judicial,  and  its  allowance  of  an  account  has  not  the  effect 
of  a  judgment,  and  does  not  preclude  the  county  from  resisting  an  action 
npon  an  account  after  its  allowance. 

A.  M.  Hough  and  W.  S.  Pope,  for  the  appellant. 

Oideon  and  Gideon,  T.  L.  Viles,  and  A.  Hodges,  prosecuting  at- 
tomey,  for  the  respondent. 

Macfarlane,  J.  This  is  an  action  on  a  warrant  issued  by 
order  of  the  county  court  of  defendant  county  for  $450,  dated 
November  15,  1876,  payable  to  F.  S.  Heffernan,  and  assigned 
to  plaintiff  July  16,  1877.  The  answer  set  up  want  of  con- 
sideration. The  records  of  the  county  court  of  the  date  of  June 
5, 1876,  showed  an  order  by  which  Heffernan  was  employed  as 
an  attorney  to  prosecute  suits  against  tlie  Atlantic  and  Pacific 
Railroad  Company  for  the  collection  of  delinquent  taxes,  and 
for  his  services  he  was  to  be  paid  a  per  cent  of  the  taxes  col- 
lected. 

The  records  also  show  the  following  order  under  date  of 
November  15,  1876:  "Now  comes  F.  S.  Heffernan  and  pre- 
sents his  account  against  the  county,  for  legal  services  ren- 
dered, of  $450,  which  is  allowed  by  the  court,  and  ordered  that 
a  warrant  be  issued  for  the  amount." 

The  records  of  the  court  show  no  other  employment  of  Hef- 
fernan as  attorney  in  any  matter  for  said  county.  No  written 
contract  by  the  county  with  Pleffernan  was  made  and  filed. 
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Evidence  was  oflFered  by  defendant,  tending  to  prove  that  Hef- 
fernan  collected  no  taxes  and  performed  no  services  under  his 
emyloyment,  and  that  there  was  no  consideration  for  the  war- 
rant; this  evidence  was  admitted,  over  plaintiflF's  objection. 
Plaintiff  was  a  purchaser  of  the  warrant  for  value  without 
notice  of  the  want  of  consideration. 

Instructions  were  asked  by  plaintiff,  to  the  effect  that  the 
order  of  the  county  court  auditing  and  allowing  the  claim  of 
Heffernan  for  legal  services  rendered  was  a  judicial  act  of  the 
court,  and  that  the  warrant  sued  upon  cannot,  under  the  plead, 
ings,  be  questioned.  This  instruction  was  refused.  At  request 
of  defendant  the  court  gave  an  instruction  to  the  effect  that 
if  the  warrant  was  without  consideration  plaintiff  could  not 
recover. 

The  proper  determination  of  this  case  depends  upon  whether 
county  courts  in  auditing  claims  and  ordering  warrants 
against  the  counties  act  in  a  judicial  capacity,  thus  giving  to 
their  orders  the  verity  and  conclusiveness  of  judgments,  or 
whether  they  act  merely  in  the  character  of  financial  or  ad- 
ministrative agents  of  the  counties  by  which  their  acts  entered 
of  record  have  simply  the  force  and  effect  of  contracts  which 
are  subject  to  impeachment  for  want  of  consideration. 

The  question  was  directly  passed  upon  in  the  case  of  Reppy 
V.  Jefferson  Co.,  47  Mo.  68.  In  that  case  the  suit  was  against 
the  county,  upon  a  claim  which  had  been  previously  presented 
to  the  county  court  for  allowance,  and  had  been  rejected.  It 
was  contended  that  the  action  of  the  county  court  in  rejecting 
the  claim  was  an  adjudication  of  the  matter  and  an  estoppel 
to  the  pending  suit.  Bliss,  J.,  in  passing  upon  the  question, 
said  that  the  defense  was  wholly  untenable.  "The  county 
court  in  auditing  claims  against  the  county  is  but  its  finan- 
cial agent,  and  not  a  judicial  body.  It  represents  the  county, 
and  in  the  numerous  prosecutions  against  it,  from  the  earliest 
times,  it  has  never  been  held  that  a  rejected  claim  was  res 
adjiidicata."  See  also  Marion  Co.  v.  Phillips,  45  Mo.  76; 
Phelps  Co.  V.  Bishop,  46  Mo.  69. 

Our  attention  has  not  been  called  to  another  case  in  which 
the  question  has  been  directly  passed  upon  by  this  court,  nor 
have  we  been  able  to  find  one,  though  expressions  are  found 
in  decisions  incidentally  bearing  on  the  subject  which  do  not 
appear  to  be  entirely  in  harmony  with  the  foregoing  cases. 
Thus  in  International  Bank  v.  Franliin  Co.,  65  Mo.  112,  27 
Am.  Rep.  261,  it  is  said:    "In  consequence  of  these  provisions 
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of  the  statute,  it  follows  that  each  warrant,  whether  drawn  on  a 
general  or  special  fund, —  for  the  statute  makes  no  distinction, 
—  is  both  a  judicial  ascertainment  and  a  written  acknowledg- 
ment of  indebtedness  by  the  county."  Also,  in  State  ex  rel.  Wat' 
kins  V.  Macon  County  Courts  68  Mo.  49,  Norton,  J.,  says:  "We 
therefore  think  that  in  the  ascertainment  of  what  is  due  from 
a  county  and  the  fund  out  of  which  it  is  to  be  paid  (both  of 
which  must  be  determined  before  a  warrant  can  be  drawn) 
the  court  is  acting  judicially";  citing  the  ease  against  Frank- 
lin County,  supra,  in  which  he  says  the  principle  is  fully 
enunciated.  In  the  case  first  cited  the  court  adds  to  what  is 
quoted  the  significant  language  that  the  warrant,  when  issued, 
"is  to  all  intents  and  purposes  the  promissory  note  of  the 
county." 

The  judgments,  even  of  inferior  courts,  when  the  jurisdic- 
tional facts  appear  upon  the  face  of  the  proceedings,  are  not 
subject  to  collateral  impeachment  for  want  of  consideration 
of  the  matter  adjudicated.  The  judgment  is  conclusive  on 
that  question:  Jeffries  v.  Wright,  51  Mo.  220;  Smith  v.  Sims, 
77  Mo.  269.  On  tlie  other  hand,  a  non-negotiable  proniissory 
note  is  merely  a  contract  between  the  parties,  and  when  sued 
upon,  is  subject  to  any  defense  that  may  be  interposed  in  a 
suit  on  any  other  contract  or  pronjise:  Smith  v.  Sims,  77  Mo. 
2G9.  So  it  is  evident  that  when  the  court  says,  in  the  Frank- 
lin County  case,  that  the  order  for  the  issuance  of  a  warrant 
is  a  judicial  ascertainment  of  the  amount  owing  by  the  county, 
it  is  not  meant  that  the  order  of  the  county  court  has  the 
effect  and  conclusiveness  of  a  judgment. 

Again,  in  the  case  of  Gammon  v.  La  Fayette  Co.,  79  Mo. 
225,  Henry,  J.,  says:  "It  [referring  to  section  5388]  consti- 
tutes the  county  court  the  agent  of  the  county  to  audit  and 
settle  demands  against  the  county,  and  although  an  appeal  is 
allowed  to  the  circuit  court  from  the  rejection  by  the  county 
court  of  a  demand  against  the  county,  yet  in  the  first  in- 
stance it  is  not,  strictly  speaking,  a  suit  in  the  county  court." 
In  St.  Louis  etc.  R^y  Co.  v.  St.  Louis,  92  Mo.  165,  it  is  said: 
"These  [county]  courts  are  but  the  agents  of  the  counties  in 
the  allowance  of  accounts." 

The  ju:  isdiction,  powers,  and  duties  of  county  courts  must 
be  limited  to  those  granted  and  defined  by  the  law:  State  v. 
Harris,  96  Mo.  37.  The  constitution  gives  them  jurisdiction 
"to  transact  all  county  and  such  other  business  as  may  be 
prescribed  by  law":  Sec.  36,  art.  6.     The  business  matters 
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intrusted  to  those  courts  are  numerous  and  of  great  variety. 
In  some  matters  their  duties  are  undoubtedly  judicial,  but  in 
most  of  them  their  duties  cannot  be  so  classed.  In  matters 
in  which  they  act  judicially,  appeals  may  be  taken  from  theii 
final  determination  of  any  case:  Rev.  Stats.  1879,  sec.  1210. 

Among  the  others,  power  is  given  them  "  to  audit,  adjust, 
and  settle  all  accounts  to  which  the  county  shall  be  a  party." 
The  words  used  in  conferring  this  power,  "audit,  adjust,  and 
settle,"  are  words  commonly  used  in  reference  to  settlement 
of  accounts  in  simple  business  matters,  and  do  not  imply 
in  any  respect  an  adjudication  of  a  controversy  between  the 
county  and  a  citizen. 

In  auditing  accounts  there  is  no  part  of  the  proceeding 
which  takes  the  form  of  a  judicial  proceeding.  "No  petition 
is  filed,  no  parties  are  summoned  to  answer  the  demand,  and 
no  issues  are  triable  by  a  jury,  except  in  the  court's  discre- 
tion ":  Oammon  v.  La  Fayette  Co.,  79  Mo.  225.  It  is  true,  in 
a  certain  sense,  they  act  judicially,  when  tliey  decide  upon 
claims  against  the  counties,  but  not  more  so  than  the  auditor 
or  financial  agent  of  a  corporation  or  firm  when  he  passes 
upon  an  account  presented.  It  is  true,  also,  that  the  right  of 
appeal  is  given  in  case  the  account  presented  against  the 
county,  or  any  part  thereof,  be  rejected:  Rev.  Stats.,  sec.  1216. 
This  appeal  is  specially  provided,  and  would  be  altogether 
unnecessary  if  the  rejection  of  an  account  constituted  a  judg- 
ment. Appeals  from  judicial  determination  of  cases  are  pro- 
vided for  by  another  section:  State  v.  Bollinger  Co.,  48  Mo. 
478;  St.  Louis  etc.  R'y  Co.  v.  St.  Louis,  92  Mo.  163.  The 
statute  allowing  appeals  from  their  action  in  rejecting  ac- 
counts could  only  have  been  intended  to  provide  a  convenient 
and  inexpensive  method  for  having  a  judicial  determination 
of  a  matter  about  which  the  parties  are  unable  to  agree. 
That  could  hardly  be  called  a  judicial  proceeding  in  which 
the  agent  of  one  party  sits  in  judgment  upon  the  rights  of 
the  others. 

It  has  been  held  by  this  court  through  an  unbroken  line  of 
decisions  since  the  case  of  Marion  Co.  v.  Phillipa,  45  Mo.  75, 
that  the  action  of  the  county  court  in  making  settlements 
with  county  officials  is  not  judicial,  but  that  in  such  cases 
tlie  judges  act  merely  as  the  fiscal  or  adnjinistrative  agents 
of  the  counties:  State  v.  Roberts,  60  Mo.  402;  State  v.  Roberts, 
62  Mo.  388;  Cole  Co.  v.  Dallmeyer,  101  Mo.  57;  State  v.  Mc- 
Gonigle,  101  Mo.  353;  20  Am.  St.  Rep.  609.     The  action  of 
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county  courts  in  auditing  accounts  is  given  no  more  sanctity 
by  the  law  than  that  exercised  in  making  settlements  with 
county  officers,  a'.^d  their  orders  are  not  entitled  to  be  clothed 
with  superior  verity. 

We  are  not  unmindful  of  the  fact  that  the  courts  of  several 
states  have  held  that  the  acts  of  county  and  town  boards,  to 
which  is  committed  the  duty  of  auditing  accounts,  are  judi- 
cial in  their  nature,  and  when  within  their  jurisdiction  have 
the  conclusiveness  of  judgments:  2  Black  on  Judgments,  sec. 
532,  and  authorities  cited.  As  all  such  boards  obtain  their 
power  and  jurisdiction  from  the  laws  of  the  states  creating 
them,  the  decisions  in  each  state  must  necessarily  depend 
upon  the  peculiarities  of  such  laws,  and  the  policy  of  the  state 
in  making  them. 

We  are  well  satisfied  that  the  protection  of  the  public  from 
the  mistakes,  carelessness,  incompetency,  or  misconduct  of 
public  auditing  boards  is  best  subserved  by  an  adherence  to 
the  rule  which  has  been  adopted  in  this  state,  and  followed 
€10  many  years.  We  do  not  think  by  the  decision  in  the  Ma- 
con County  case,  68  Mo.  49,  that  a  change  of  the  rule  was 
intended.  No  reference  to  former  contrary  decisions  was 
made;  the  decision  was  not  necessary  to  the  conclusion 
readied,  and  the  authority  upon  which  it  was  made  was  en- 
tirely consistent  with  former  rulings,  and  was,  we  think, 
wholly  misconstrued.  Our  conclusion  is,  that  the  judges  of 
the  county  court,  in  ordering  the  warrant  sued  upon,  were 
simply  acting  as  the  financial  agents  of  the  county,  and  the 
warrant  has  no  more  force  or  efiect  than  the  promissory  note 
of  the  county,  if  authorized,  would  have,  and  was  subject  to 
the  defense  of  a  want  of  consideration. 

Judgment  affirmed.  

CJocRTS  —  CotTNTT  C0URT8 — MINISTERIAL  AcTS.  —  Conntj  conrts,  in  ap- 
proving official  bonda,  act  ia  a  ministerial,  and  not  in  a  judicial,  capacity,  m 
that  parol  evidence  may  be  admitted  to  show  that  the  court  bad  full  knowl* 
edge  that  the  name  of  one  of  Uie  sureties  on  an  official  bond  had  been  er<iaed 
\v  itliout  the  knowledge  or  consent  of  the  other  sureties:  SUUc  v.  McOonigle, 
101  Mo.  353;  20  Am.  St.  Rep.  GOO.  A  county  court  cannot,  even  by  order 
entered  of  record,  ratify  the  void  acts  of  one  of  its  officers:  Hf'uMhttrg  ▼.  8t. 
FranroU  Co.,  100  Mo.  69.  In  the  exercise  of  its  original  jurisdiction,  th* 
county  court  has  supervision  of  county  roads,  but  tiie  circuit  court  may 
correct  its  errors:  JJtipie  v.  Clackamaii  Co.,  20  Or.   1-17. 
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Finch  v.  Ullman. 

[106  MiSBOUBl,  256.] 

CloBPOBAiTOira. — Thx  Rightful  Existknob  of  a  Oorporatioh  vm  Faoio 
CANNOT  B«  Called  in  Question  in  a  collateral  proceeding. 

OORFORATIONS.  —  A  TRANSFER  OF  PROPERTY  TO  OB  BT  A  CORPORATION  DB 

Faoto  'will  be  held  valid  and  binding  against  all  penona  except  the 

state. 
Parol  Evidence   is  Admissible  to   Show  that  Both   Parties  to  an 

Action  Claim  through  a  Common  Sourob  of  Title. 
Ejectment  —  Common  Source  of  Title. — If  both  parties  to  an  action 

claim  to  have  derived  title  from  the  same  person,  neither  is  required  to 

show  title  in  him. 
Adverse  Possession   Founded   upon  Mistake.  —  The  possession  of  oo- 

terminons  proprietors  under  a  mistake  or  ignorance  of  the  tme  line,  and 

without  intending  to  claim  beyond  it,  will  not  work  a  disseisin  in  favor 

of  either. 

£.  U.  Massey  and  Ethelbert  Ward,  for  the  appellants. 
Ooode  and  Cravens,  and  H.  E.  Howell,  for  the  respondent. 

Thomas,  J.  This  is  an  action  in  ejectment  for  a  strip  of 
land  in  lots  31  and  34,  block  2,  of  the  city  of  Springfield, 
fronting  18|  inches  on  College  Street,  and  running  back  235 
feet.  The  petition  is  in  the  usual  form,  and  the  answer  is  a 
general  denial.  Judgment  went  against  plaintiffs,  and  they 
appeal. 

Plaintiffs  read  in  evidence  deeds  as  follows:  1.  A  deed 
from  D.  C.  Dade  to  the  Springfield  Hotel  Company,  dated 
March  26,  1870,  conveying  to  it  a  strip  of  land  Cff  the  west 
side  of  said  lots  31  and  34,  fronting  120  feet  on  said  College 
Street,  and  running  back  to  the  south  line  of  said  lot  34; 
2.  A  deed  of  trust  executed  by  the  Springfield  Hotel  Com- 
pany, dated  September  6,  1871,  conveying  the  same  property 
to  Charles  Sheppard,  trustee,  to  secure  the  payment  of  the 
sum  of  eighteen  thousand  dollars  to  the  cestui  que  trust 
named  therein;  3.  A  deed  from  Sheppard,  trustee,  under  said 
deed  of  trust,  dated  September  9,  1872,  conveying  the  same 
property  to  Crenshaw,  Keet,  Doling,  Robertson,  and  Jones; 
4.  Intermediate  deeds  from  these  parties  down  to  plaintiffs. 

Plaintiffs  also  read  in  evidence  articles  of  incorporation  of 
the  Springfield  Hotel  Company,  dated  March  4,  1870,  which 
conformed  in  every  particular  to  the  requirements  of  sec- 
tions 1  and  2  of  article  8  of  chapter  37,  Wagner's  Statutes  of 
Missouri,  but  no  certificate  from  tlie  secretary  of  state  declar- 
ing this  company  a  corporation  was  shown.     By  these  articles 
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of  incorporation  a  board  of  directors  of  the  company  was  ap- 
pointed to  manage  its  concems. 

The  evidence  tended  to  show  further  that  a  hotel  known  as 
the  Metropolitan  was  erected  on  this  property,  the  eastern 
wall  of  which  was  built  18|  inches  west  from  the  eastern  line 
thereof. 

On  April  6, 1870,  said  Dade  conveyed  to  Jones,  UUman,  and 
Robertson  a  strip  of  land  in  said  lots  fronting  twenty  feet  on 
said  College  Street,  and  running  back  to  the  south  line  of  said 
lot  34,  and  adjoining  the  property  conveyed  to  the  hotel  com- 
pany on  the  east.  In  1877,  this  strip  of  twenty  feet  was  sold 
in  partition  to  Ludwig  Ullnian,  one  of  the  defendants  in  this 
case.  This  constituted  the  title  of  defendants.  The  convey- 
ance of  Dade  to  Jones,  Ullman,  and  Robertson,  and  the  parti- 
tion sale  to  Ullman,  were  proved  by  parol  without  objection. 
It  appears  from  the  evidence  that  Dade,  and  those  under 
whom  he  claimed  title,  had  had  possession  of  said  lots  31  and 
34  from  1 853  to  the  time  of  the  conveyances  of  1870  to  the 
hotel  company,  and  to  Jones,  Ullman,  and  Robertson;  that 
the  hotel  company  and  its  grantees  have  had  possession  of  the 
property  conveyed  by  Dade  to  said  company  ever  since  1870. 

As  to  the  possession  of  the  strip  of  twenty  feet,  Ullman, 
being  called  as  a  witness  by  plaintiffs,  testified  as  follows:  — 

By  defendants:  "Q.  I  will  ask  you  if  you  were  not  in  pos- 
session of  that  same  ground  that  Mr.  Massey  asked  you  about 
more  than  ten  years  before  the  commencement  of  this  suit  in 
March  28,  1887?     A.   O,  yes;  I  was. 

"  Q.  If  you  were  in  possession  of  that  ground  continuously 
from  March  1,  18877    A.    I  was  in  possession. 

"Q.  And  claiming  it  as  your  own?  A.  Mv  own;  yes, 
sir." 

By  plaintiffs:  "Q.  How  were  you  in  possession?  A.  I 
owned  the  house  and  lot.  I  bought  it.  We  bought  it  from 
Mr.  Dade,  and  I  controlled  it  for  the  others, — for  Mr.  Jones,  who 
owned  one  third,  and  Mr.  Robertson,  who  owned  one  third, 
and  I  controlled  it  for  them,  and  a  sale  took  place  by  parti- 
tion, and  I  bought  it  under  that  sale. 

"Q.  How  many  feet  did  you  buy?  A.  Twenty  feet.  I 
bought  between  the  hotel  and  Mr.  Dade's  lot,  where  Mr.  Ford 
is  now. 

"Q.  How  many  feet  is  there  between  the  hotel  and  Mr. 
Dade's  lot?     A.    I  believe  there  is  twenty-one  feet. 

"  Q.    At  the  time  you  bought  that  lot  at  the  partition  sale, 
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what  was  there  on  the  lot?  A.  There  was  a  sign-board  across 
the  whole  lot. 

''  Q.  Was  there  anything  else  on  the  lot?  A.  There  were 
some  boxes  there,  and  some  old  wagons,  and  some  salt-bar- 
rels against  the  hotel  side.  There  was  a  house  on  the  back 
part  of  the  alley,  235  feet  from  the  front.  The  bill-board 
reached  from  the  wall  of  Dade's  building  to  the  hotel  wall, 
and  remained  there  continuously  till  I  began  to  build  in  1882 
or  1883. 

"Q.  Have  you  lived  here  continuously  since  1877?  A. 
No,  I  moved  to  Cleveland,  Ohio,  in  1881,  and  lived  there  six 
years. 

'*  Q.  How  do  you  know  that  bill-board  was  up  there  all  khe 
time?  A.  I  came  here  once  or  twice,  sometimes  twi*  or 
three  times  a  year,  and  I  saw  it  there. 

'*  Q.  Are  you  positive  now  that  that  bill-board  stood  tl  lere 
all  the  time?    A.   Yes." 

By  defendants:  "Q.  Did  Mr.  Dorsey  build  a  platform 
across  there  in  the  spring  of  1882  for  agricultural  implements? 
A.   Yes. 

"  Q.  Ain't  you  mistaken  about  it  remaining  there  until 
you  commenced  to  build?  Wasn't  it  torn  down  when  the 
platform  was  put  there?    A.   Yes,  sir." 

It  is  not  proven  in  so  many  words,  but  the  inferenee  from 
the  evidence  is,  that  defendant  (Jllman  took  actual  posses- 
sion  of  the  strip  of  18|  inches  of  land  in  1882  or  1883,  when 
he  commenced  to  build  on  his  property.  Defendant  Ull- 
man also  testified  that  he  never  heard  of  plaintiff's  claim 
to  the  disputed  strip  till  he  built  his  house.  This  is  sub- 
stantially the  evidence  as  presented  by  the  plaintiffs,  and 
upon  that  the  court  instructed  the  jury  that,  under  the  plead- 
ings and  evidence,  the  plaintiffs  could  not  recover,  and  this 
presents  the  only  question  for  decision. 

In  support  of  the  ruling  of  the  trial  court,  defendants  urged 
that  plaintiffs  failed  to  show  title  to  the  strip  of  land  in  dis- 
pute,—  1.  By  failing  to  show  title  in  Dade;  2.  By  failing  to 
show  that  the  Springfield  Hotel  Company  was  a  duly  incor- 
porated company;  and  3.  By  showing  that  defendants  had 
acquired  the  title  to  it  by  adverse  possession. 

Per  contra,  the  plaintiffs  contend  that  the  corporate  exist- 
ence of  the  hotel  company  and  the  deeds  to  and  from  it  can- 
not be  called  in  question  in  this  collateral  proceeding;  that 
as  both  parties  claim  title  to  the  land  from  Dade,  —  a  common 
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source, — they  were  not  required  to  show  title  in  him,  and  the 
evidence  does  not  show  that  defendants  had  acquired  the  title 
by  adverse  possession. 

1.  Section  1  of  article  8,  chapter  37,  Wagner's  Statutes  of 
Miesouri,  authorized  the  incorporation  of  a  hotel  company, 
and  the  company  in  question  having  been  formed  de  facto, 
and  having  assumed  to  act,  and  having  acted  as  a  corpora- 
tion de  facto,  its  corporate  existence  cannot  be  called  in 
question  or  tested  in  a  collateral  proceeding  like  this:  2  Mora- 
wetz  on  Private  Corporations,  sees.  776-778;  Granby  M.  &  S.  Co. 
V.  Richards,  95  Mo.  106.  And  it  is  well  settled  that  a  transfer 
of  property  to  or  by  a  corporation  de  facto  will  be  held  bind- 
ing and  valid  as  against  all  parties  except  the  state:  2  Mora- 
wetz  on  Private  Corporations,  sec.  753;  Thompson  v.  Candor, 
60  111.  244;  Hudson  v.  Green  Hill  etc.  Corporation,  113  111.  618, 
Wait  on  Insolvent  Corporations,  sec.  22. 

2.  The  contention  of  defendants  that  plaintiffs  were  re- 
quired to  sliovv  title  in  Dade,  in  order  to  recover  in  this  case, 
is  not  tenable.  Defendant  Ullinan  testified  that  he  claimed 
title  to  tlie  property  by  and  through  Dade.  It  is  true,  the 
fact  that  he  claimed  through  Dade  was  shown  by  parol;  but 
in  the  first  place,  there  was  no  objection  to  this  mode  of  proof; 
and  in  the  second  place,  if  there  had  been,  it  ought  to  have 
been  overruled;  for  it  was  expressly  ruled  in  the  case  of 
Smith  V.  Lindsey,  89  Mo.  76,  that  a  common  source  of  title 
may  be  shown  by  parol.  It  being  shown  that  both  parties 
derived  title  from  the  same  person,  plaintiffs  were  not  re- 
quired to  sliow  title  in  him. 

3.  This  brings  us  to  the  question  of  the  statute  of  limita- 
tions. This  is  evidently  a  contest  between  coterminous  pro- 
prietors as  to  the  boundary  line  between  them.  Plaintiffs' 
evidence  tended  to  show  that  tlie  conveyance  by  Dade  to  the 
liotel  comi)any  in  March,  1870,  covered  the  disputed  strip  of 
]  I'ld,  and  that  while  defendant  Ullnian  did  not  pretend  he 
luid  bought  more  than  twenty  feet  frontage  on  College  Street, 
he  had  at  the  time  of  trial  pos>:t'ssion  of  and  claimed  title  to 
at  least  twenty-one  feet.  The  evidence  is  indefinite  in  regard 
to  his  possession  of  the  disputed  strip.  We  take  it,  however, 
that  there  was  evidence  that,  prior  to  18S2,  there  were  bill- 
boards on  defendants'  land  extending  to  the  hotel  building^ 
Whether  these  bill-hoards  were  there  ten  years  prior  to  the 
iristitution  of  tViis  action  does  not  clearly  aj)p('ar.  In  1882, 
Dorsey,  by  perniis.siun  of  defendants,  built  a  platforMi  for  agri- 
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cultural  implements.  This  "platform  extended  up  against 
the  hotel  building."  When  this  was  put  up  the  bill-boards 
were  taken  down.  In  1882  or  1883,  defendant  Ullman  built 
a  house  on  his  property,  and  then  unquestionably  took  actual 
possession  of  the  disputed  strip  of  land.  If  the  trial  court 
sustained  the  demurrer  to  tbe  evidence  because  it  was  proved 
that  defendants  had  acquired  title  to  the  property  in  contro- 
versy by  adverse  possession,  it  committed  error. 

We  deem  the  evidence  of  defendants'  possession  of  the  dis- 
puted strip  very  weak  indeed,  and,  beyond  any  controversy, 
it  was  not  so  cogent  that  the  court  could,  as  a  matter  of  law, 
declare  to  the  jury  defendants  had  acquired  the  title  by 
adverse  possession;  for  if  the  demurrer  to  the  evidence  was 
sustained  on  this  ground,  that  is  what  the  court  had  to  do. 
And  again,  there  was  no  evidence  that  defendants  intended  to 
claim,  or  did  claim,  beyond  their  true  line.  "The  possession 
of  coterminous  proprietors  under  a  mistake  or  ignorance  of 
the  true  line,  and  without  intending  to  claim  beyond  the  true 
line,  will  not  work  a  disseisin  in  favor  of  either":  Crawford 
V.  Ahrnes,  103  Mo.  88.  Plaintiffs'  evidence  showed  a  prima 
facie  right  of  recovery,  and  the  court  erred  in  sustaining  a 
demurrer  to  it. 

The  judgment  is  reversed  and  the  cause  remanded. 


Corporations  —  Lboalitt  of  Existknob  —  Collatbbal  Attack.  —  The 
legality  of  the  organization  of  a  railroad  corporation  cannot  be  attacked  ia  a 
collateral  proceeding:  Goodrich  v.  Reynolds,  31  111.  490;  83  Am.  Dec.  240, 
and  note.  One  who  executes  a  note  payable  to  a  corporation  cannot  deny 
its  existence  at  that  time:  Jones  v.  Bank  of  Tenn.,  8  B.  Mon.  122;  46  Am. 
Dec.  640,  and  note.  See  extended  note  to  Hildreth  t.  Mclntire,  19  Am.  Dec. 
67.  The  legality  of  the  organization  and  existence  of  a  corporation  de  facto, 
and  its  power  to  hold  and  convey  property,  cannot  be  collaterally  drawn  in 
question:  Saunders  v.  Farmer,  62  N.  H.  572;  Ontario  etc.  Bank  v.  Tihhetts, 
80  Cal.  68:  Booske  r.  Gulf  etc.  Co.,  24  Fla.  550. 

CoBPORATiONS  —  PowEK  TO  Takb  AND  Tkansfer  PROPERTY. — A  Corpo- 
ration can  make  a  valid  sale  of  its  real  and  personal  property:  State  v.  West- 
ern etc.  Canal  Co.,  40  Kan.  96;  10  Am.  St.  Rep.  166,  and  note;  Warfeld  t, 
Marshall  Co.  etc  Co.,  72  Iowa,  6G6;  2  Am.  St.  Rep.  263,  and  note.  At  com- 
mon law,  corporations  have  a  legal  capacity  to  take  the  fee  to  realty:  Page  v. 
Heineherg,  40  Vt.  81;  94  Am.  Dec.  37«,  and  note;  In  re  McGrim\  111  N.  Y. 
66;  Kendall  v.  Bislvop,  76  Mich.  G34.  Wliether  a  corporation  lias  exceeded 
its  powers  in  accepting  a  deed  to  real  estate  can  only  be  raised  by  the  state: 
Ray.m  v.  McElroy,  98  Mo.  349. 

Legal  Title  to  T>and  cannot  be  Provep  by  Parol  Evidence  in  an 
action  of  ejectment:  Kiikpatrkk  v.  Clark,  132  111.  3i2;  21  Am.  St.  Rep.  531, 
and  note. 
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Ejectmknt  —  Common  Source  of  Titlk.  —  If  both  parties  in  ejectment 
claim  nnder  ooininou  title,  it  is  sufficient  to  show  a  derivative  title  from  the 
common  grantor  without  proving  his  title:  Merchants'  Bank  v.  Haii-ison,  39 
Mo.  433;  93  Am.  Dec.  285,  and  note;  Doe  v.  Jhufan,  8  Ohio,  87;  31  Am.  Dec 
432,  and  note;  Bishop  v.  Truelt,  85  Ala.  37(>;  Glover  v.  Thonuu,  76  Tex.  506. 

Possession  Taken  and  Held  through  Ignorance  or  Mistake.  —  Not 
only  are  the  autliorities  couflicling  iu  respect  to  tlie  efiFect  of  a  possession  of 
real  property  taken  and  held  througli  a  mistake  as  to  the  true  location  of 
the  boundary  line,  but  the  decisions  made  in  the  same  state  are  sometimes, 
if  not  in  conflict  in  their  statement  of  the  legal  principles  to  be  applied, 
difficult  to  reconcile  when  they  apply  such  principles  to  the  existing  facts. 
In  truth,  the  statement  of  the  rule,  as  expiessel  in  the  principal  case  and 
others,  necessarily  leads  to  doubt  and  difficulty  in  its  application.  It  is 
there  said  that  possession  under  a  mistake  or  ignorance  of  the  trne  line, 
without  intending  to  claim  beyond  it,  will  not  work  a  disseisin.  But, 
because  of  his  mistake  and  ignorance,  the  party  taking  possestiion  has  no 
intent,  unless  it  is  an  intent  to  take  and  hold  his  own  laml.  He  does  not 
know  that  there  is  any  question  about  the  line,  and  therefore  he  never  con- 
siders.  or  forms  any  intent  whatever  respecting,  what  he  will  do  when  he 
finds  ont  that  he  has  taken  possession  beyond  that  line.  Such  intent  as  he 
has  is,  undoubtedly,  to  hold  the  land  of  which  he  possesses  himself;  but  it 
is  &Q  intent  arising  from  mistake  and  ignorance,  and  when  they  are  subse- 
quently discovered,  the  true  question  is,  whether  the  intent  arising  from 
liis  belief  in  one  state  of  facts  shall  be  applied  when  an  entirely  different 
state  of  facts  is  made  to  appear. 

The  first  American  case  in  which  this  question  arose  was  a  writ  of  entry 
for  a  certain  lot  4,  of  part  of  which  the  defendant  had  taken  possession 
under  a  conveyance  to  him  of  the  adjacent  lot.  No.  3.  After  this  taking  * 
of  possession,  a  conveyance  of  lot  4,  under  which  plaintiff  claimed,  was 
made,  and  the  defendant  insisted  that  because  of  his  adverse  possessioa 
when  SQch  conveyance  was  made,  it  must  be  regarded  as  void,  and  as  rest- 
ing no  title  in  the  plaintiff,  who  claimed  under  it;  bat  the  eonrt,  in  dis- 
posing of  this  question,  said:  "  It  is  further  contended  that  as  to  the 
premises  for  which  a  verdict  has  been  returned  for  the  demandant,  he  haa 
made  ont  by  the  evidence  no  title  thereto;  inasmuch  as  his  grantor,  as  it  ia 
insisted,  at  the  time  of  the  execution  of  the  deed  by  him,  was  disseised  of 
this  part  of  the  land  by  the  tenant,  and  that  therefore  nothing  passed  by 
the  deed.  The  tenant  has  no  title  to  any  part  of  lot  No.  4,  nor  does  he 
pretend  to  have  any.  He  is  the  owner  of  No.  3;  and  he  claims  and  de- 
fends the  premises  in  dispute  as  part  of  that  lot.  If  they  are  no  part  of 
that  lot,  his  claim  is  plainly  founded  in  mistake.  If  the  owner  of  a  parcel 
of  land,  through  inadvertency  or  ignorance  of  the  dividing  line,  includes  a 
part  of  an  adjacent  tract  within  his  inclosure,  this  does  not  operate  a  dis- 
seisin, so  as  to  prevent  the  true  owner  from  conveying  and  passing  the 
same  by  deed":  Brown  v.  Oay,  3  Greenl.  126.  See  also  Rov  v.  Oould,  8 
Greenl.  212. 

In  the  cases  just  cited,  the  possession  had  not  been  continued  a  sufficient 
length  of  time  to  create  a  prescriptive  title;  but  in  subsequent  cases  deter- 
mine'! in  the  s;ime  state,  the  defendants  had  been  in  possession  more  than 
twenty  years,  hur,  less  than  twenty  years  after  they  knew  that  the  line  to 
wliicl)  their  ]>nsse3sion  extended  waa  beyou'l  the  true  boundary  of  their 
land;  l)nt  as  in  each  instance  tlie  possession  taken  was  under  a  deed,  and 
as  there  wiis  no  evdcnce  tiiat  either  ciaim«;d  wueu  he  lock  pu^se-siou   any 
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land  not  included  in  his  deed,  his  possession  waa  held  not  to  \f  adTersa, 
and  therefore  not  to  support  a  claim  of  title  by  prescription:  Woreeater  r. 
Lord,  56  Me,  265;  96  Am.  Dec.  456;  Dow  v.  McKenney,  64  Me.  118. 

In  several  other  cases  in  which  the  question  has  arisen  conclusions  wer* 
reached  in  harmony  with  those  sustained  by  the  cases  last  cited.  It  ap« 
pears  to  be  a  fair  result  of  the  decisions  upon  this  side  of  the  question  to 
say  that  whenever  a  person  proceeds  to  take  possession  of  a  tract  of  land 
which  has  been  conveyed  to  him,  and  in  so  doing  he  includes  within  his 
possession  and  subsequently  holds  a  portion  of  the  adjacent  tract,  and  it 
appears  probable  that  his  taking  possession  of  the  strip  not  belonging  to 
him  arose  through  his  ignorance  or  mistake  with  respect  to  his  boundary, 
then  that  though  he  believes  and  claims  that  all  the  land  of  which  he  is 
possessed  is  his,  and  intends  to  exclude  all  persons  therefrom,  yet  that  his 
[H.ssession  is  not  adverse,  as  against  the  owner  of  the  strip  of  which  he  has 
taken  possession,  until  the  true  boundary  line  is  ascertained,  and  he  for 
the  first  time  has  an  opportunity  of  determining  whether  he  will  hold  and 
adversely  possess  land  which  he  knows  not  to  be  included  within  the  boun- 
daries of  the  conveyance  under  which  his  entry  was  originally  mtule:  Orube 
v.  Wells,  .34  Iowa,  148;  Gates  v.  Butler,  3  Humph.  447;  Howard  v.  Reedy, 
2'J  Ga.  152;  74  Am.  Dec.  58;  Gilcrist  v.  McLawjhlin,  7  Ired.  310;  Bromn  v. 
Codrrell,  33  Ala.  38;  Buniell  v.  JRussell,  39  Vt.  579;  Wood  v.  Willard,  37 
Vt.  377;  86  Am.  Dec.  716;  Skinner  v.  C7-aivford,  54  Iowa,  119;  Mills  v. 
Pe»ni/,  74  Iowa,  J72;  7  Am.  St.  Rep.  474;  McDonald  v.  Fox,  20  Nev.  364; 
Sartain  v.  Hamilton,  12  Tex.  719;  62  Am.  Dec.  524.  SheiU  v.  Haley,  61 
Cal.  157,  is  apparently  in  accord  with  the  foregoing  authorities,  but  is  diffi- 
cult to  reconcile  with  Oriinm  v.  Gurley,  43  Cal.  250,  nowhere  directly  over- 
ruled. 

The  major  portion  of  the  decisions  in  Missouri,  including  that  in  the  prin- 
cipal case,  appear  to  us  to  be  in  harmony  with  the  rule  just  stated:  Grawford 
V.  Akrnes,  103  Mo.  88;  St.  Louis  Univ.  v.  McGune,  28  Mo.  481;  Knowlton  v. 
Smith,  36  Mo.  507;  88  Am.  Dec.  152;  Hotix  v.  Batteen,  68  Mo.  84;  Keen  v. 
Schnedler,  92  Mo.  516;  Tammv.  Kellogg,  49  Mo.  118;  Schad  v.  Sharp,  95  Mo. 
578;  Krider  v.  Milner,  99  Mo.  145;  17  Am,  St.  Rep.  549;  but  there  is  one  de- 
cision in  that  state  which  we  know  not  how  to  harmonize  with  the  others: 
Cole  V.  Parker,  70  Mo.  372.  It  apparently  proceeds  upon  the  principle  that, 
thougli  the  possession  was  taken  by  mistake  and  held  in  the  belief  that  the 
land  of  which  it  was  taken  was  all  within  the  boundaries  described  in  the  con- 
veyance under  which  the  entry  was  made,  yet  that  it  must  be  deemed  adverse, 
unless  it  further  appears  that  there  was  an  intention,  should  any  mistake 
be  discovered,  to  surrender  whatever  had  been  held  under  such  mistake.  Of 
course  this  exception,  if  sustained,  must  destroy  the  rule,  or  at  least  render 
it  inapplicable  to  all  cases  likely  to  arise,  for  it  cannot  be  expected  that  one 
who  has  held  under  a  mistake,  and  who,  upon  the  mistake  being  discovered, 
Btill  endeavors  to  hold  under  a  claim  that  he  has  in  the  mean  time  acquired  a 
prescriptive  title,  will  admit  that  wlien  he  took  possession,  believing  he  was 
taking  only  his  own,  he  formed  an  intention  to  afterwards  give  up  such 
parts  as  should  he  found  to  belong  to  another.  This  decision  also  seems 
not  to  accord  with  the  presumption  usually  indulged  in  respect  to  the  hold- 
ing of  lands.  Tlie  presumption  to  which  we  refer  is  one  incorporated  in 
many  of  the  statutes  of  limitation,  and  which  we  think  is  generally  im- 
plied, whether  stated  in  direct  terms  or  not,  and  is  to  the  effect  that  posses- 
sion is  always  presumed  to  be  held  in  subordination  to  the  legal  title.  By 
reason  of  tliis  presumption,  the  mere  holding  of  the  lands  of  another,  how- 
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ever  long  eontlnaecl,  is  not  anffioient  evidence  of  title  by  prescription,  Init 
mast  be  aided  by  other  testimony,  from  which  the  inference  may  reasonably 
be  drawn  that  such  possession  was  maintained  in  hostility  to  the  title  of  the 
trae  owner.  The  presumption  ought  to  apply  with  special  force  when  it 
appears  probable  that  possession  of  lands  adjacent  to  a  boundary  line  was 
taken  through  ignorance  or  inadvertence,  and  maintained  without  thought 
of  disseising  the  owner. 

Of  course  the  decisions  asserting  that  possession  taken  and  held  un- 
der a  mistake  of  the  boundary  line  is  not  adverse  must  proceed  upon  the 
ground  that  before  the  possession  can  be  adverse  there  must  exist  an  intent 
to  disseise  the  owner;  that  whatever  is  done  accidentally  or  ignorantly 
cannot  be  accompanied  with  such  an  intent,  and  finally,  that  when  an  entry 
is  made  under  a  deed,  and  in  attempted  conformity  to  it,  it  cannot  be  pre- 
sumed that  he  who  enters  under  it  intends  to  defend  and  maintain  his  entry 
when  shown  not  to  be  supported  by  his  deed.  If  these  grounds  or  assump- 
tions can  be  maintained,  it  is  difficult  to  escape  the  conclusions  which  have 
been  drawn  from  them.  But  their  soundness  is  by  no  means  conceded. 
It  may  well  be  held  that  it  is  not  the  intent  to  disseise  another,  but  the  in- 
tent to  possess  for  himself  and  as  bis  own,  which  makes  the  entry  on  the 
lands  of  another  a  disseisin;  that  the  reasons  which  influence  the  entry  are 
not  material,  provided  it  was  made  under  a  claim  of  ownership  and  continued 
in  a  belief  in  its  riglitfulness,  or  with  the  intention,  whether  it  is  rightful  or 
not,  to  maintain  it  against  all  persons.  Hence  the  decisions  which  affirm 
that  the  possession  beyond  a  boundary  line,  though  it  was  taken  through 
mistake  or  ignorance,  will  support  a  plea  of  the  statute  of  limitations  and 
create  a  title  by  prescription  are  not  less  numerous  nor  reasonable  than 
those  sustaining  the  contrary  conclusion:  French  v.  Pearce,  8  Conn.  439;  21 
Am.  Dec.  680;  Metcal/ev.  McCutchen,  60  Miss.  145;  Seymour  v.  Carli,  31  Minn. 
81;  Sxoettenham  v.  Leary,  18  Hun,  287;  Mode  v.  Long,  64  N.  C.  433;  Yetzer 
V.  T/ioman,  17  Ohio  St.  130;  91  Am.  Dec.  122;  Ramsey  v.  Glenny,  45  Minn. 
401;  22  Ain.  St.  Rep.  736:  Smith  v.  McKay,  30  Ohio  St.  418;  Levy  v.  Yerga, 
25  Neb.  764;  13  Am.  St.  Rep.  525;  Tex  v.  PJlug,  24  Neb.  666;  8  Am.  St. 
Rep.  231;  Caufield  v.  Clark,  17  Or.  473;  11  Am.  St.  Rep.  845.  Still  the  rule 
in  many  of  these  decisions  is  stated  in  terms  so  qualified  as  to  make  its  ap- 
plication difficult  in  many  instances.  This  qualification  appears  to  require 
some  special  showing  that  the  holding  beyond  the  boundary  line  was  with 
intent  to  disseise  the  owner,  and  not  a  mere  holding  for  convenience  until 
the  boundary  could  be  more  accurately  ascertained.  In  many  cases,  from 
the  death  of  one  who  first  took  possession  beyond  the  boundary,  or  from 
some  other  cause,  it  is  impossible  to  furnish  any  direct  evidence  of  the  in- 
tent with  which  such  possession  was  originally  taken  or  subsequently  held. 
When  such  is  the  fact,  it  is  impossible  to  affirm  with  confidence  whetlier,  in 
the  courts  whose  decisions  have  last  been  cited  above,  the  intent  to  hold  ad- 
versely will  be  inferred  or  not  from  the  mere  fact  that  a  strip  adjacent  to 
the  boundary  line  has  been  possessed  and  used  in  the  same  manner  as  the 
possessor  used  the  contiguous  tract,  the  title  to  which  was  vested  in  him 
beyond  controversy. 
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JvDoniiTS  —  JumsBicnoN.  —  When  Sbrtiok  o»  Proobss  is  CJoHBraucr. 
lYB,  It  must  Confobu,  at  least  substaatially,  to  the  requirements  of 
the  statute. 

JVSOMENTS — JuEISDICnON. — In    DETERMINING    WHETHER    A    CJOCBT    HAD 

Jurisdiction  to  Render  a  Judgment,  the  whole  record  must  be  in- 
spected; and  if  the  judgment  itself  declares  that  the  defendant,  though 
duly  served  with  process  of  summons,  comes  not,  but  makes  default,  but 
the  return  found  in  the  record  shows  a  service  which  is  insufficient  and 
nnauthorized  by  law,  the  judgment  must  be  disregarded  as  void. 
JuDOHBNTS  —  Jurisdiction. — Recitals  in  a  Judouent  of  the  Skbvice 
or  Process  are  deemed  to  refer  to  the  kind  of  servioe  shown  by  other 
parts  of  the  record. 

Gideon  and  Oideon,  for  the  appellants. 

James  R.  Vaughan,  for  the  respondent. 

Macfarlane,  J.  Ejectment  to  recover  a  tract  of  land  in 
Christian  County.  The  answer  admitted  the  possession,  and 
denied  all  other  facts. 

The  land  was  entered  by  plaintiff,  which  he  showed,  and 
rested.  Defendants  introduced  in  evidence,  in  support  of 
their  title,  a  deed  from  the  sheriff  of  the  county,  conveying 
the  land  to  one  W.  R.  Jones,  and  a  deed  from  Jones  to  de- 
fendant Wilkinson.  The  other  defendants  were  tenants  of 
Wilkinson.  The  sheriff's  deed  was  under  an  execution  sale 
upon  a  judgment  of  the  circuit  court  of  Christian  County 
against  plaintiff  for  delinquent  taxes  on  the  land  for  the 
years  1881,  1882,  1883. 

The  tax  suit  was  brought  to  the  September  term,  1885,  of 
said  circuit  court.  At  tliat  terra,  a  final  judgment  by  default 
was  rendered  for  $37.35,  the  amount  of  unpaid  taxes;  an  or- 
der enforcing  the  lien  of  the  state  on  the  land  in  controversy, 
with  other  lands,  was  made,  and  special  execution  ordered. 
This  judgment,  which  is  the  basis  of  defendants'  title,  is  at- 
tacked by  plaintiff  for  want  of  jurisdiction  of  the  person  of 
John  Laney,  defendant  therein. 

The  judgment  contains  the  following  recital:  "  Now,  at  this 
day  comes  on  to  be  heard  this  cause,  and  the  plaintiff  ap- 
pearing by  attorney,  and  the  defendant,  though  duly  served 
with  process  of  summons  more  than  fifteen  days  before  the 
first  day  of  this  term  of  court,  comes  not,  but  makes  default." 

To  overcome  this  recital,  plaintiff  offered  in  evidence  the 
original  summons  in  the  case,  and  the  return  of  the  sheriff 
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thereto.  The  summons  was  in  the  usual  form,  and  the  re- 
turn was  as  follows:  "  Executed  the  within  writ,  in  the  county 
of  Christian,  on  the  fourth  day  of  August,  A.  D.  1885,  by  de- 
livering a  certified  copy  of  this  writ  and  the  petition  to  a 
member  of  John  Laney's  family  over  the  age  of  fifteen  years." 
It  was  also  shown  that,  during  the  years  1884  and  1885,  John 
Laney  was  a  resident  of  Greene  County. 

Defendants  objected  to  this  evidence,  on  the  ground  that  the 
recitals  of  the  judgment  were  conclusive,  and  could  not  be 
contradicted  or  impeached  collaterally.  The  objection  was 
overruled.  The  court,  trying  the  facts  as  a  jury,  declared 
the  law  to  be,  that,  under  the  evidence,  the  finding  should  be 
for  plaintifi",  and  so  judgment  was  entered.  Defendant  ap- 
pealed. 

The  service,  as  shown  by  the  return  of  the  sheriff,  was  not 
according  to  any  method  known  to  the  law,  and  was  equiv- 
alent to  no  service  at  all.  The  third  clause  of  section  3689, 
Revised  Statutes  of  1879,  under  which,  doubtless,  tlie  service 
was  attempted,  required  a  copy  of  the  petition  and  writ  to  be 
left  "  at  the  usual  place  of  abode"  of  defendant,  "with  some 
person  of  his  family  over  the  age  of  fifteen  years."  The  ser- 
vice here  provided  is  constructive,  and  must  conform,  at  least 
substantially,  to  the  requirements  of  the  statute:  Bank  v.  Su- 
vian,  79  I\Io.  530;  Brown  v.  Langlois,  70  Mo.  226;  Blodgelt  v. 
S chaffer,  94  Mo.  669. 

It  is  insisted  that  the  manner  of  service  cannot  be  shown  to 
contradict  the  recitals  of  the  judgment.  If  the  entry  of  the 
judgment  upon  the  books  of  the  court  constituted  all  the  rec- 
ord in  the  case,  the  contention  would  have  weight.  That  is 
not  the  case.  The  return  of  the  sheriff  is  as  much  a  part  of 
the  record  as  the  judgment  entry.  The  recitals  of  the  service, 
contained  in  the  judgment,  cannot  import  greater  verity  than 
the  return  itself  shows. 

Since  the  decision  in  the  case  of  Cloud  v.  Pierce  City,  86 
Mo.  358,  where  the  question  was  exhaustively  considered,  it 
has  been  held  in  this  state,  even  in  collateral  proceedings, 
that  the  jurisdictional  recitals  of  a  judgment  of  due  service 
of  process  will  be  controlled  by,  and  must  yield  to,  the  service 
as  it  appears  upon  the  whole  record.  The  recitals  of  the 
judgment  will  be  deemed  to  refer  to  the  kind  of  service  shown 
by  other  parts  of  the  record:  MUner  v.  Shipley,  94  Mo.  106; 
Adam»  v.  CowleSf  95  Mo.  506;  6  Am.  St.   Rep.  74;  Crow  t. 
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Meyersieck,  88  Mo.  415;  McClanahan  v.  TTwi,  100  Mo.  321; 
Blodgett  v.  Schaffer,  94  Mo.  671. 

The  service  of  process  in  this  case  was  wholly  InsuflBcient 
and  unauthorized  by  law,  and  in  consequence,  the  court  never 
obtained  jurisdiction  of  the  person  of  defendant  therein,  and 
the  judgment  rendered  was  without  validity,  force,  or  effect, 
and  defendant  acquired  no  title  by  the  sale  and  sheriff's  deed 
thereunder.     Judgment  aflfirmed. 


Process  —  Jurisdiction.  —  When  the  recitals  in  a  judgment  by  default, 
rendered  upon  service  of  process  by  publication,  show  conclusively  that  the 
process  was  never  lawfully  served,  the  judgment  is  a  nullity,  the  court  be- 
ing without  jurisdiction,  although  such  judgment  recites  due  services:  FowUr 
T.  Simpson,  79  Tex.  611;  23  Am.  St.  Rep.  370,  and  note.  A  judgment  re< 
citing  service  of  process,  but  not  stating  the  mode  of  service,  when  there  is 
a  return  upon  such  process,  mast  be  considered  as  referring  to  such  return, 
and  if  such  service  there  shown  is  insufficient,  the  judgment  is  void:  Hobby 
V.  Btinch,  83  Ga.  1;  20  Am.  St.  Rep.  .301.  Compare  Wilson  v.  Hawthorne,  14 
Col.  530;  20  Am.  St.  Rep.  290;  Shenandoah  etc.  R.  R.  Go.  v.  Aahiry,  86  Va. 
232;  19  Am.  St.  Rep.  898.  A  recital  in  a  judgment  that  due  service  of  process 
was  made  upon  defendant  may  be  overcome  by  a  showing  upon  the  face  of 
the  whole  record  that  such  process  was  not  in  fact  duly  served:  Culver  v. 
Phelps,  130  111.  217;  Dickison  v.  Dickison,  124  111.  483.  However,  in  the  case 
of  a  judgment  entered  in  a  cause  at  a  term  subsequent  to  the  return  term, 
reciting  that  defendant  was  duly  served  with  process,  where  the  record 
showed  an  insufficient  service,  it  has  been  held  that,  in  favor  of  such  recital, 
the  court  will  presume  that  a  second  summons  was  issued  and  duly  served 
to  the  subsequent  term:  Hemmer  v.   Wolfer,  124  111.  435. 

Process  —  Constructive  Service.  —  Jurisdiction  over  defendant  is  ac- 
quired in  cases  of  service  of  summons  by  publication  only  when  the  statutory 
requirements  are  successively  and  accurately  taken:  Beckett  v.  Cuenin,  16 
Col.  281;  22  Am.  St.  Rep.  399,  and  note. 

Judgments  when  Void.  —  When  it  appears  from  the  whole  record  that 
a  court  had  no  jurisdiction  over  the  person  or  subject-matter,  the  judgment 
is  void,  and  will  be  so  treated  in  a  collateral  proceeding:  Hope  v.  Blair,  105 
Mo.  85;  ante,  p.  366.  and  note. 
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GoBOOBAN   V.   St.    Louis,    Iroi^    Mountain,    and 
Southern  Railway  Company. 

[105  MlRSODRI,  899.] 

HaauoBiroK,  CJoxtbibutobt. — Thk  Act  of  Climbing  ovkr  Statiowart 
Oabs  or  a  Railway  Track,  without  looking  to  see  whether  they  ar« 
attached  to  an  engine  or  not,  is  sach  contributory  negligence  as  to  pre- 
elude  any  recovery  for  injuries  received  while  so  doing.  The  fact  that 
the  person  injured  is  a  police-officer,  that  his  necessity  for  crosi<ing  th« 
track  is  imperative,  and  that  the  cars  are  obstructing  a  street  in  viola- 
tion of  a  city  ordinance,  does  not  render  the  rule  inapplicable  to  him. 

OoNTRiBUTORY  Neolioenoe,  whek  PRECLUDES  Redress.  —  Notvrlthstand* 
ing  the  negligence  of  the  defendant,  if  the  plaintiff  was  also  negligent, 
which  the  defendant  did  not  know,  or  was  not  required  to  know,  at  the 
time,  and  the  negligence  of  both  concurred  and  co-operated  in  producing 
the  damage,  then  the  proximate  cause  of  the  injury  will  be  attributed 
to  the  plaintiff,  and  there  can  be  no  recovery. 

COKTBIBUTOBY    NeOLIOENCB,    WHEN   A   QnBSTION  FOR    THE    COCRT. — When 

no  other  inference  than  that  of  negligence  can  be  fairly  and  reasonably 
drawn  from  the  evidence,  it  should  be  declared  by  the  oourt  as  a  matter 
of  law. 

Bennett  Pike,  for  the  appellant. 

A.  and  J.  F.  Lee,  for  the  respondent. 

Macfarlane,  J.  The  action  is  for  damages  for  personal 
injuries  caused,  as  is  alleged,  by  the  negligence  of  defendant. 
Plaintiff  had  judgment  in  the  circuit  court  of  St.  Louis  City 
for  seven  thousand  five  hundred  dollars,  and  defendant  ap- 
pealed. 

At  the  close  of  plaintiff's  evidence,  defendant  asked  the 
court  to  instruct  the  jury  that,  upon  the  pleadings  and 
evidence  in  the  case,  the  verdict  should  be  for  defendant; 
this  the  court  refused  to  do.  The  proper  determination  of 
the  case  depends  upon  the  propriety  of  the  court's  ruling  in 
refusing  this  instruction. 

It  becomes  necessary,  tlierefore,  to  set  out,  somewhat  at 
length,  the  pleadings  and  evidence.  The  petition  charges 
that  on  the  twelfth  day  of  October,  188G,  defendant  ob- 
Btructed  Carroll  Street,  a  public  highway  in  the  city  of  St. 
Louis,  by  standing  across  it  for  the  period  of  half  an  hour  a 
long  train  of  coal-cars;  that  plaintiff  was  a  police-officer  in 
said  city,  and  his  duties  as  such  required  him  to  go  west  on 
said  street  to  a  point  beyond  said  obstruction,  which  he  could 
not  do  without  crossing  upon  said  cars;  that  he  attempted  to 
cross  over  said  cars  while  they  were  standing  still,  but  while 
on  top  of  the  cars  defendant  caused  them  "  to  be  moved  sud- 
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denly  and  violently,  and  without  notice,  signal,  or  warning, 
and  thereby  plaintiflf  was  violently  thrown  to  the  ground 
from  one  of  said  cars  upon  which  he  was  standing  in  his 
efforts  to  cross,"  whereby  he  was  severely  injured. 

The  petition  then  charges  that  the  injuries  so  received  were 
caused  by  the  negligence  of  defendant  in  failing  to  observe 
the  requirements  of  certain  ordinances  of  the  city  forbidding 
railroad  companies  to  obstruct  any  street  crossing  by  stand- 
ing cars  thereon  longer  than  five  minutes;  requiring  that 
"  when  moving,  the  bell  on  the  engine  shall  be  constantly 
sounded,"  prohibiting  any  freight  train  to  be  moved  "with- 
out it  be  well  manned  with  experienced  brakemen  at  their 
post,  who  shall  be  so  stationed  as  to  see  the  danger  signals 
and  hear  the  signals  from  the  engine,"  and  requiring  them 
to  "  station  at  each  cross  or  intersecting  improved  street  a 
watchman,  who  shall  display  at  the  crossing  of  cars  in  the 
daytime  a  red  flag,  and  at  night-time  a  red  light." 

Defendant's  answer  was  a  general  denial  and  a  general  plea 
of  contributory  negligence. 

The  evidence  shows  that  defendant's  yards  in  the  city  of 
St.  Louis  extend  north  and  south  adjacent  to  the  levee  on  the 
river  front;  that  twenty-two  or  twenty-three  tracks  extend 
across  the  yards  north  and  south;  that  Carroll  Street  is  a 
public  macadamized  street  running  east  and  west  across  this 
yard  to  the  river,  on  the  east;  that  no  other  public  street 
crosses  the  yard  within  three  blocks  north  or  south  of  Carroll; 
that  on  the  night  of  October  12, 1886,  about  ten  o'clock,  plain- 
tiff and  a  companion,  both  of  whom  were  police-officers  of  the 
city  of  St.  Louis,  in  the  proper  discharge  of  their  duties,  were 
required  to  go  from  the  river  east  of  to  a  part  of  the  city 
west  of  defendant's  yards.  The  most  direct  and  practical 
route  was  over  Carroll  Street.  When  they  came  to  the  east 
side  of  the  yards  they  discovered  that  the  street  was  obstructed 
by  some  box-cars.  They  waited  there  from  fifteen  minutes  to 
half  an  hour,  and  the  cars  were  not  removed.  They  then 
went  west  on  the  street  until  they  came  to  these  cars  and 
walked  to  the  north  around  them,  they  then  found  that  a 
long  line  of  flat  coal-cars,  coupled  together  into  a  train,  also 
stood  across  Carroll  Street. 

The  end  of  this  train  could  not  be  seen  north  or  south  of 
the  street.  The  yard  at  the  time  was  full  of  cars,  and  two  or 
three  engines  were  at  work  switching  cars  on  the  tracks.  No 
engine  was  seen  attached  to  the  train  of  coal-cars,  nor  had 
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they  been  moved  for  half  an  hour.  There  was  an  electrio 
light  on  this  street  crossing,  giving  a  good  light.  On  the  west 
side  of  these  coal-cars  a  platform,  or  running-board  about 
eighteen  inches  wide,  extends  across  the  ends.  Without  stop- 
ping, when  coming  to  this  obstruction,  plaintiff's  companion 
got  upon  this  running-board  and  by  it  passed  over  the  car, 
and  got  down  on  the  opposite  side  safely.  PlaintifiF,  in  order 
to  cross,  got  upon  the  running-board,  walked  over  it  to  the  op- 
posite side  of  the  car,  and  while  in  the  act  of  jumping  to  the 
ground,  "the  slack  of  the  train  came  back  from  the  south 
end  and  came  together,  and  the  end  of  the  car  bounded  "  (as 
plaintiff  testified),  and  he  was  thrown  to  the  ground  and 
his  shoulder  dislocated.  No  flagman  was  stationed  at  this 
crossing,  no  brakeman  was  seen  on  the  coal-cars,  and  no  bell 
on  an  engine  was  heard  to  ring  before  this  car  was  moved. 

Plaintiflf  had  been  on  the  police  force  in  the  city  since 
1872,  and  in  this  particular  locality  eight  or  nine  months, 
and  was  accustomed  daily  to  pass  over  defendant's  yards  by 
day  and  night.  North  of  Carroll  Street  was  a  large  lumber- 
yard fenced  in,  and  south  a  coal-yard,  where  engines  were 
constantly  at  work.  There  were  more  cars  and  obstructions 
there  than  at  Carroll  Street.  It  was  dangerous  to  walk  be- 
tween trains  or  tracks,  on  account  of  moving  cars  and  trains. 

Plaintiff  put  in  evidence  the  ordinances  of  the  city,  which 
are  the  same  as  those  referred  to  in  the  answer.  Defendant 
offered  no  evidence  and  asked  no  instruction,  other  than  the 
demurrer  to  the  evidence.  The  statement  of  facts  is  substan- 
tially as  given  in  plaintiff's  testimony. 

It  has  been  held  by  a  majority  of  this  court  in  a  recent 
case  {Hudson  v.  Wabash  etc.  R'y  Co.,  101  Mo.  31),  very  simi- 
lar in  all  particulars  to  this,  "  that  the  act  of  climbing  over 
stationary  cars,  without  looking  to  see  whether  they  were  at- 
tached to  an  engine  or  not,"  was  such  contributory  negligence 
as  to  preclude  a  recovery  for  injuries  received  while  making 
such  attempt.  A  number  of  text-books  and  reported  cases 
are  cited  in  support  of  the  decision.  The  following  authori- 
ties also  sustain  the  view  taken  in  that  case:  Memphis  etc. 
R.  R.  Co.  V.  Copeland,  61  Ala.  376;  O'Mara  v.  Delaware  etc. 
Canal  Co.,  18  Hun,  193.  None  have  been  found  asserting  the 
contrary. 

It  is  argued  that  the  rule  adopted  in  the  Hudson  case 
should  not  be  held  to  apply  to  the  case  at  bar,  for  the  reason 
that  plaintiff  was  a  police-officer  of  the  city,  and  the  proper 
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discharge  of  his  oflBcial  duties  made  the  necessity  of  his 
crossing  the  track  imperative.  We  can  see  no  force  in  this 
contention.  Indeed,  we  tliink  his  duty  to  observe  care  was 
increased,  rather  than  lessened,  by  the  fact  of  his  oflBcial 
duties,  and  the  information  and  knowledge  he  necessarily  ob- 
tained in  their  performance.  His  duties  for  eight  or  nine 
months  preceding  his  injuries  had  required  hira  to  be  daily 
in  and  about  defendant's  yards.  His  testimony  shows  that 
he  was  fully  aware  of  the  dangers  from  moving  trains  and 
switching  cars.  He  knew  the  obstruction  of  the  track  was  in 
violation  of  the  ordinances  of  the  city,  and  that  it  was  de- 
fendant's duty  to  move  the  cars,  and  that  he  might  expect 
them  to  be  moved  at  any  moment.  Moreover,  he  knew  that 
defendant  was  disregarding  and  violating  the  laws  of  the  city, 
which  it  was  his  duty  as  a  police-oflBcer  to  prevent.  He 
could  not  insist,  as  an  excuse  for  his  negligence,  that  impera- 
tive duty  required  him  to  go  elsewhere,  when  the  law  was 
being  openly  violated  before  his  eyes.  PlaintiflT  did  not  know 
whether  an  engine  was  attached  to  these  cars  or  not,  but  he 
did  know  that  one  ought  to  have  been  attached  to  them  for 
the  purpose  of  taking  them  off  the  crossing;  he  did  know 
that  two  or  three  engines  were  at  work  on  the  yards,  moving 
trains  and  switching  cars,  and  that  these  cars  were  liable  to 
be  struck  or  moved  at  any  moment.  Knowing  these  facts,  it 
was  gross  negligence  to  go  upon  the  cars  when  and  in  the 
manner  he  did,  and  he  thereby  took  upon  himself  the  risk  of 
being  injured. 

It  was  not  pretended  that  any  of  the  employees  of  defend- 
ant knew  the  perilous  situation  in  which  plaintiff  had  placed 
himself,  and  they  were  not  bound  to  look  for  him  where  he 
had  no  right  to  be:  Rine  v.  Chicago  etc.  R.  R.  Co.,  88  Mo.  392; 
Barker  v.  Hannibal  etc.  R.  R.  Co.^  98  Mo.  50;  Hudson  v.  Wa^ 
bash  etc.  Ry  Co.,  101  Mo.  31. 

The  facts  in  this  case  are  undisputed.  No  reasonable  per- 
son can  hesitate  to  pronounce  the  act  of  plaintiff  in  going 
upon  the  car  in  question  one  of  gross  negligence.  He  him- 
self recognized  the  danger  he  would  incur,  which  is  shown 
in  the  fact  that  he  waited  for  fifteen  minutes  to  half  an  hour 
for  the  obstruction  to  be  removed,  and  looked  up  and  down 
the  train  for  an  opening  which  would  allow  him  to  pass  over 
in  safety,  before  he  would  venture  into  the  perilous  situation. 

It  is  well  settled  that  notwithstanding  the  negligence  of  de- 
fendant, if  plaintiff  was  also  negligent,  which  defendant  did 
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not  know,  or  was  not  required  to  know,  at  the  time,  and  the 
negligence  of  both  concurred  and  co-operuted  in  producing  the 
damage,  then  the  proximate  cause  of  the  injury  will  be  at- 
tributed to  the  plaintiff,  and  there  can  be  no  recovery:  Hud- 
son V.  Wabash  etc.  R^y  Co.,  101  Mo.  31;  Murray  v.  Missouri 
Pac.  R'y  Co.,  101  Mo.  237;  20  Am.  St.  Rep.  601;  Stillson  v. 
Hannibal  etc.  R.  R.  Co.,  67  Mo.  671;  Kelhiy  v.  Missouri  Pac. 
IVy  Co.,  101  Mo.  67;  Weber  v.  Kamaa  etc.  R'y  Co.,  100  Mo. 
194;  18  Am.  St.  Hup.  541. 

Whether,  in  any  particular  case,  the  plaintiflf  was  guilty  of 
contributory  negligence,  is  generally  a  question  of  fact  for  the 
determination  of  a  jury;  but  when  no  other  inference  than 
that  of  negligence  can  be  fairly  and  reasonably  drawn  from 
the  evidence,  as  in  this  case,  it  should  be  declared  as  a  mat- 
ter of  law. 

The  demurrer  to  the  evidence  should  have  been  •aitained. 
Judgment  reversed.  

CoNTRTBUTORT  Neot-igbvcb  A  QcKSTioN  FOR  Whom. — When,  from  the 
QiKiisputed  facts,  only  one  conclusion  can  be  drawn,  the  qaestioa  of  contrib- 
utory negligence  ia  for  the  determination  of  the  court:  Bngel  r.  Smith,  82 
Mich.  1;  21  Am.  St.  Rep.  549;  MaUliewa  T.  Cedar  Rapids,  80  Iowa,  469;  20 
Am.  St  R -p.  4X6. 

CoNTP.IBU  lORT  NeOLIGENCE  WHEN  PRECLUDES  ReDRESS.  —  When  Ml 
injury  results  from  the  concurrent  negligence  of  both  the  plaintiff  and  the 
defendant,  the  rule  seems  to  be,  that  the  plaintiff  will  not  be  allowed  to  re- 
cover:  K^llny  v.  Missouri  Fac.  R'y  Co.,  101  Mo.  67;  for  any  degree  of  negli- 
geace  on  the  part  of  the  plaintiff  contributing  pro.ximately  to  the  injury  de- 
feats his  recovery  therefor:  Oil  Citif  etc.  Co.  v.  Boundy,  122  Pa.  St.  449; 
Smithwick  v.  Hall,  59  Conn.  261;  21  Am.  St.  Rep.  104,  and  note;  Robb  r. 
ConnelUville,  137  Pa.  St.  42;  McDonald  v.  Roclchill  etc.  Co.,  135  Pa.  St.  1; 
John<oii  V.  Wilcox,  135  Pa.  St.  217;  Chartiers  Townsliip  v.  Phillip.'*,  122  Pa. 
St.  601;  Pat/vr^on  v.  Central  JR.  R.  eie.  Co.,  85  Ga.  653;  Chicago  et<-.  R.  R.  Co. 
V.  Warner,  123  111.  38;  Evans  v.  Adams  Exp.  Co.,  122  Ind.  302;  Allen  v.  Maine 
etc.  R.  R.  Co.,  82  Me.  Ill;  Williams  v.  Edmunds,  75  Mich.  92;  Karrerv.  De- 
troit etc.  R.  R.  Co.,  76  M'eh.  400;  Kelley  v.  Doody,  116  N.  Y.  575;  McAdoo 
V.  Railroad,  103  N.  C.  U2;  Galce.iion  etc.  R'y  Co.  v.  Chambers,  73  Tex.  297; 
StewaH  t.  N.  N.  <k  M.  V.  Co.,  86  Va.  988;  notwithsUnding  the  fact  th»t 
the  defendant  may  also  have  been  guilty  of  negligence:  Guess  v.  Railtoay  Co.^ 
30  S.  C.  163.  But  it  has  been  held  that  plaintiff  may  recover,  although  hav- 
ing been  himself  negligent,  if  the  defen  laut  might  have  avoided  the  acci- 
dent by  using  reasonable  care  and  prudence:  Deans  v.  Wilmiri'jton  etc  R.  R. 
Co.,  107  N.  C.  686;  22  Am.  St.  Rep.  902,  and  note;  Lay  v.  Rirhviondelc  R.  R. 
Co.,  106  N.  C.  404.  In  Cuiiey  v.  Missouri  Pac  R'y  Co.,  98  Mo.  13,  it  waa 
considered  contributory  negligence  precluding  reilress  for  a  boy  to  enter  an 
empty  oar  standing  upon  a  railroad  track,  which  was  being  made  into  • 
train  bj  the  railroad  employees. 
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Jurisdictions,  Presumptions  of.  —The  Orders  and  Judgments  of  Pro- 
bate CotTBT3,  when  acting  with  their  jurisdiction,  are  entitled  to  the 
same  favorable  presumptions  and  the  same  immunity  from  collateral 
attack  as  are  accorded  those  of  courts  of  general  jurisdiction. 

Pbobate  Sales,  Presumptions  in  Support  of.  — If  the  records  of  a  probata 
court  show  an  order  to  sell  real  property  to  pay  debts,  a  report  of  the  sale 
made  thereunder,  an  order  approving  the  sale  and  directing  the  admin- 
istrator  to  convey  to  the  purchaser,  it  will  be  presumed  that  the  sale  wm 
authorized,  and  that  all  requisite  antecedent  steps  were  duly  and  timely 
taken,  until  the  contrary  appears. 

Equitt  will  Aid  a  Pcbchasee  at  ak  Administrator's  Salv  who  i«  enti« 
tied  to  but  has  not  received  a  conveyance  from  the  administrator,  by 
denying  recovery  in  ejectment  to  the  heirs,  or  by  vesting  him  with  the 
perfect  title,  provided  he  has  on  his  part  complied  with  all  the  terms  of 
the  sale. 

Statutes  or  Limitations.  —  In  a  Suit  m  Equity  aqainst  the  Widow  aes 
Heirs  of  a  Decedent  by  a  purchaser  of  his  real  property  at  a  probate 
sale,  to  whom  the  administrator  has  made  no  conveyance,  to  have  the 
legal  title  vested  in  such  purchaser,  the  statute  of  limitations  applicable 
to  real  actions  should  be  applied,  and  not  that  applicable  to  personal  ac- 
tions. 

Statute  of  Limitations  against  Equitable  Title.  —  One  who  haa  an 
equitable  title  to  realty,  though  he  has  no  right  to  recover  possession  by 
an  action  at  law,  has  a  real  and  substantial  right  to  the  land  and  its  pos- 
session, which  can  be  extinguished  only  by  an  actual,  consecutive,  ad- 
verse possession  for  the  time  required  to  extinguish  legal  title  by  pre- 
scription. 

Adverse  Possession  —  Suit  to  Assign  Dower.  —  The  Possession  of  a 
Widow,  bo  long  as  her  dower  remains  nnassigned,  is  not  adverse  to  the 
heirs,  nor  to  one  who  purchases  under  a  sale  made  by  the  administrator 
of  her  deceased  husband;  and  the  laches  of  such  purchaser  in  not  assert- 
ing his  right  to  have  dower  assigned  cannot  defeat  him  when  he  finally 
does  proceed  for  that  purpose. 

Silshy  and  Buckley,  John  W.  Jump,  and  A.  L.  Drew,  for  the 
appellants. 

Goode  and  Cravens,  for  the  respondent. 

Macfarlane,  J.  The  probate  court  of  Lawrence  County, 
on  the  twenty-third  day  of  February,  1869,  made  an  order 
directing  Daniel  Biddlecome,  public  administrator  of  said 
county,  having  in  charge  the  estate  of  Jonathan  L,  Fare,  de- 
ceased, to  sell  the  real  estate  in  controversy  herein  for  the 
payment  of  debts. 

The  land  was  sold  to  respondent  for  $605,  and  the  sale 
duly  reported  to  the  probate  court  of  said  county  August  2, 
1869.     The  purchase  price  was  "paid   to  the  administrator, 
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and  was  applied  to  the  payment  of  debts.  The  report  of  the 
sale  was  approved,  by  the  order  of  said  court,  October  23, 
1869.  A  deed  was  never  made  to  respondent  by  the  admin- 
istrator. Defendant,  Jemima  Fare,  was  the  widow  of  de- 
ceased. Jonathan  L.  Fare  lived  on  this  property  up  to  the 
time  of  his  death,  and  thereafter  his  widow  continued  to  re- 
side thereon,  with  her  children,  making  no  claim  other  than 
dower,  until  the  trial  of  this  cause  in  the  circuit  court 

This  is  a  suit  in  equity,  commenced  May  27,  1884,  against 
the  widow  and  heirs  of  deceased,  by  which  plaintiff  under- 
took, by  decree  of  court,  to  have  vested  in  himself  the  legal 
title  to  said  real  estate,  by  virtue  of  the  equity  acquired 
through  his  purchase  from  the  administrator,  and  to  hare  an 
assignment  of  the  dower  of  the  widow. 

The  answer  was  a  general  denial;  a  plea  of  the  ten  jears' 
statute  of  limitation,  and  of  ten  years'  adverse  possession. 
Judgment  was  for  plaintiff. 

1.  Several  questions  were  raised  at  the  trial  respecting  the 
admissibility  of  evidence  offered  and  admitted,  to  prove  the 
foregoing  facts,  and  as  to  the  force  and  effect  of  orders  of 
probate  courts. 

It  is  now  well  settled  that  the  orders  and  judgments  of 
probate  courts,  when  acting  within  their  jurisdiction,  are  en- 
titled to  the  same  favorable  presumptions  as  are  accorded 
to  courts  of  general  jurisdiction,  and  are  no  more  subject  to 
collateral  attack:  Price  v.  Springfield  Real  Estate  Ass^n,  101 
Mo.  107;  20  Am.  St.  Rep.  595;  Camden  v.  Plain,  91  Mo.  117; 
Rowden  v.  Browrij  91  Mo.  429. 

2.  The  records  of  the  probate  court  of  Lawrence  County, 
introduced  in  evidence,  showed  an  order  on  Daniel  Biddle- 
come,  public  administrator,  in  charge  of  the  estate  of  Jona- 
than L.  Fare,  to  sell  the  land  in  controversy  for  the  payment 
of  debts;  a  report  of  the  administrator,  showing  a  sale  to 
plaintiff  for  $605;  an  order  approving  the  sale,  and  an  order 
on  the  administrator  to  make  a  deed  conveying  the  land  to 
the  purchaser.  From  these  orders,  it  will  be  presumed  that 
the  sale  was  authorized,  and  that  *'  all  requisite  antecedent 
steps  had  been  duly  and  timely  taken,  until  the  contrary  is 
made  to  appear":  Price  v.  Springfield  Real  Estate  Asa^n,  101 
Mo.  107;  20  Am.  St.  Rep.  595.  The  purchase  of  the  land 
under  these  orders,  the  payment  of  the  purchase-money,  and 
the  approval  of  the  sale  gave  to  the  purchaser  a  clear  right 
to  a  deed  from  the  administrator.     Did  he  acquire  such  an 
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equity  in  the  land  m  can  be  enforced  in  a  suit  against  the 
heirs? 

The  question  whether  a  court  of  equity  would  lend  its  aid 
in  such  cases  was  carefully  and  exhaustively  considered  by 
this  court  in  the  case  of  Henry  v.  McKerlie,  78  Mo.  419,  and 
all  the  decisions  in  this  state  on  the  subject  reviewed,  and  an 
affirmative  answer  to  the  inquiry  was  reached.  In  conclu- 
sion of  this  review,  the  court,  by  Martin,  C,  says:  "When  the 
sale  by  an  administrator  or  curator,  under  an  order  of  the 
court,  has  been  regularly  approved  by  the  court,  this  fact,  of 
itself,  passes  to  the  purchaser  an  equity  for  the  legal  title, 
which  equity,  notwithstanding  an  irregular  deed,  or  the  want 
of  any  deed,  the  court  will  enforce  in  his  favor,  by  denying 
recovery  in  ejectment  by  the  heirs,  or  by  vesting  him  with 
the  perfect  title;  provided,  always,  that  he  has,  on  his  part, 
complied  with  the  terms  of  the  sale."  See  also  Grayson  v. 
Weddle,  63  Mo.  523;  Long  v.  Joplin  M.  &  S.  Co.,  68  Mo.  422; 
Gilbert  v.  Cooksey,  69  Mo.  42.  This  decision  was  approved  in 
the  cases  of  Burden  v.  Johnson^  81  Mo.  323,  and  Moore  y. 
Davis,  85  Mo.  464. 

Upon  the  death  of  their  ancestor,  the  legal  title  to  the  land 
descended  to  and  vested  in  the  heirs,  subject  to  the  rights  of 
the  widow.  The  administrator  took  no  title,  and  only  held 
the  naked  power  to  sell  and  convey  under  the  orders  of  the 
probate  court.  Until  conveyance,  the  legal  title  remained  in 
the  heirs.  The  sale  by  the  administrator  vested  the  equita- 
ble title  in  plaintiff,  and  he  had  the  right  to  proceed  in 
equity,  against  the  heirs,  to  have  the  legal  title  vested  in 
himself. 

3.  The  question  of  most  difficulty  is  the  application  of  the 
statutes  of  limitation.  If  the  statutes  limiting  personal 
actions  govern,  then  the  suit  was  clearly  barred  in  ten  years 
after  plaintiff  acquired  the  equitable  title.  On  the  other 
hand,  if  the  statute  limiting  real  actions  is  to  be  applied, 
there  was  no  bar,  unless  there  had  been  a  possession  adverse 
to  plaintiff  for  ten  consecutive  years  after  his  right  of  entry 
accrued.  The  circuit  court  held,  we  think  correctly,  that  the 
case  was  governed  by  the  law  limiting  real  actions. 

The  distinction  between  these  two  statutes  is,  that  under 
the  former  the  action  is  barred,  while  under  the  latter  the 
title  is  extinguished.  When  real  estate  is  held  adversely,  the 
statute  operates  upon  the  title,  and  when  the  bar  is  complete, 
the  title  of  the  original  owner  is  defeated.     The  title  is  not 
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affected  so  long  as  no  one  holds  adversely:  AUen  v.  Mam- 
field,  82  Mo.  693;  Angell  on  Limitations,  sec.  1;  Buswell  on 
Adverse  Possession,  sec.  4;  3  Washburn  on  Real  Property, 
164;  Sedgwick  and  Wait  on  Trial  of  Titles,  sec.  727;  Wood 
on  Limitations,  p.  498,  sec.  254;  Ridgeway  v.  Hollidayf  59  Ma 
444. 

It  is  thus  seen  that  the  operation  of  the  statute  does  not 
depend  more  on  what  the  claimant  has  omitted  to  do  than 
upon  what  the  adverse  possessor  has  done.  Following  these 
principles,  it  has  been  held  by  this  court  that  a  defendant 
holding  under  an  equitable  title  can  set  it  up  in  defense  of 
an  action  for  possession  by  the  holder  of  the  legal  title,  with- 
out regard  to  the  statutes  of  limitations:  Sebree  v.  Patterson^ 
92  Mo.  457.  Ten  years'  adverse  possession  by  a  mortgagor  is 
necessary  to  bar  an  action  of  foreclosure:  Gardner  v.  Terry, 
99  Mo.  523;  Atchison  v.  Pease,  96  Mo.  566;  BenUm  Co.  v. 
Czarlinsky,  101  Mo.  275.  In  an  action  to  set  aside  a  fraudu- 
lent sale  of  land  and  for  possession,  the  limitations  to  real 
actions  apply:  Rodgers  v.  Brown,  61  Mo.  191;  Hunter  v» 
Hunter,  50  Mo.  451. 

While  the  equitable  title  acquired  by  plaintiff,  through  his 
purchase  from  the  administrator,  did  not  give  him  the  right 
to  recover  possession  by  an  action  at  law,  it  did  invest  him 
with  the  real  and  substantial  right  to  the  land  and  its  posses- 
sion. That  title  and  right  could  only  have  been  extinguished, 
under  the  limitation  law,  by  an  actual  and  consecutive  ad- 
verse possession  for  ten  years. 

When  plaintiff  purchased,  the  widow  was  in  possession  un- 
der her  statutory,  quarantine  right.  Her  continuance  of  the 
possession,  so  long  as  her  dower  remained  unassigned,  was 
not  adverse  to  the  heirs,  or  plaintiff,  who  held  the  title  in- 
herited by  them  from  her  deceased  husband:  Hickman  y. 
Link,  97  Mo.  482;  Brown  v.  Moore,  74  Mo.  633;  Roberts  v.  Nel- 
son, 87  Mo.  229;  Roberts  v.  Nelson,  86  Mo.  21. 

As  to  whether  plaintiff  ought  to  be  barred  by  reason  of 
near  twenty  years'  delay  in  asserting  his  right  to  have  dower 
assigned,  we  will  but  apply  the  language  of  Norton,  J.,  in 
Brown  v.  Moore,  74  Mo.  633,  to  the  facts  in  this  case:  "The 
mere  fact  that  [plaintiff]  was  willing  to  and  did  permit  [the 
widow]  to  enjoy  this  possessory  right,  and  did  not  terminate 
it  by  having  her  dower  assigned,  as  she  might  have  done,  in- 
Ftoad  of  rendering  him  liable  to  the  imputation  of  laches,  is 
rather  to  be  counted  to  his  credit." 
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As  no  question  was  raised  in  the  lower  court  as  to  the 
joinder  of  the  widow  and  heirs  in  the  same  proceeding,  the 
objection  was  waived:  Kellogg  v.  Malin,  62  Mo.  430.  Judg- 
ment aflBrmed.  

Probate  Courts  —  Presumption  of  Jurisdiction.  —  The  orders  and 
judgmeuta  of  the  probate  courts  of  Missouri  are  entitled  to  the  same  favor- 
able presumptions  as  to  jurisdiction  as  are  those  of  other  courts  of  general 
jurisdiction:  Price  v.  SpririQ/ield  etc.  Ass'n,  101  Mo.  107;  20  Am.  St.  Rep. 
695,  and  note  600,  601;  Apel  v.  Kel-ey,  52  Ark.  341;  20  Am.  St.  Rep.  183, 
and  note. 

Adverse  Possession,  What  does  not  Constitute.  —  The  possession  of 
a  widow,  so  long  as  her  dower  remains  unassigued,  is  not  adverse:  Hannon 
V.  Hounthan,  85  Va.  429;  Woodstock  Iron  Co.  v.  Fullenwider,  87  Ala.  684;  13 
Am.  St.  Rep.  73,  and  note. 
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Trusts  —  Statutes  of  Limitation.  —  The  trusts  against  which  the  atatnte 
does  not  run  are  those  technical  and  continuing  trusts  not  cognizable  at 
law,  and  falling  within  the  proper,  peculiar,  and  exclusive  jurisdiction 
of  courts  of  equity;  but  such  other  trusts  as  may  be  the  ground  of  an 
action  at  law  are  subject  to  the  operation  of  the  statute. 

Statutes  of  Limitation. — An  Action  against  the  Former  Secre- 
tary and  Treasurer  of  an  Extinct  Corporation  by  its  surviving 
director  for  an  accounting  and  payment  of  moneys  received  during  its 
existence  is  subject  to  the  operation  of  the  statute  of  limitations,  and 
is  not  protected  from  that  statute  on  the  ground  that  the  action  is  to 
enforce  a  trust.  The  cause  of  action  must  be  regarded  as  arising  upon 
the  dissolution  of  the  corporation. 

Statute  of  Limitations. — Though  a  Demand  is  Necessary  to  Give  a 
Rig  HI'  of  Action,  the  general  rule  is,  that  such  demand  must  be  made 
within  the  period  prescribed  by  the  statute  of  limitations. 

Huston  and  Parrish,  and  B.  R.  Vineyard,  for  the  appellant. 

S.  S.  Brown,  for  the  respondent. 

Sherwood,  P.  J.  This  action  was  brought  in  1887.  By  it 
plaintiflF  seeks  to  recover  from  the  defendant,  as  the  former 
secretary  and  treasurer  of  the  St.  Joseph  Extension  Company, 
organized  in  1855,  and  which  expired  by  the  limitation  of  its 
charter  in  1875,  a  certain  sum  of  money  alleged  to  have  been 
received  by  him  during  his  term  of  office  as  such  secretary 
and  treasurer,  to  wit,  the  sum  of  ten  thousand  dollars. 
Plaintiff  sues  as  the  last  surviving  director,  alleging  that  all 
the  rest,  president  and  members  of  the  board  of  director?,  are 
dead;  that  no  settlement  was  ever  had  with  defendant  for  tlio 
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moneys  received  bj  him  as  aforesaid;  and  that  he  failed  to 
account  for  the  same,  or  to  pay  the  same  over  to  said  corpora- 
tion during  its  existence  or  to  its  trustees,  and  that  it  was  the 
duty  of  defendant,  as  such  secretary  and  treasurer,  concern- 
ing the  moneys  he  received  in  that  capacity,  **  to  hold  and 
pay  out  (such  moneys)  only  on  the  order  of  said  corporation 
during  its  existence,  or  on  the  demand  of  its  trustees  after  its 
dissolution,"  but  that  he  retains  and  still  has  the  same. 
Allegation  is  then  made  that  plaintiff  as  sole  surviving  mem- 
ber of  the  corporation,  on  the  thirtieth  day  of  July,  1887,  made 
demand  on  defendant  for  the  amount  so  received  by  him, 
which  he  refused  to  pay  over,  etc. 

The  defendant  successfully  demurred  to  the  petition,  on  the 
ground  that  the  cause  of  action  did  not  accrue  within  five 
years,  and  judgment  was  entered  accordingly.  This  action 
is  alleged  to  be  based  on  section  2513,  Revised  Statutes  of  1889, 
which  provides  as  follows:  *'  Upon  the  dissolution  of  any  cor- 
poration already  created  or  which  may  hereafter  be  created 
by  the  laws  of  this  state,  the  president  and  directors  or  man- 
agers of  the  affairs  of  said  corporation  at  the  time  of  its  dis- 
solution, by  whatever  name  they  may  be  known  in  law,  shall 
be  trustees  of  such  corporation,  with  full  powers  to  settle  the 
affairs,  collect  the  outstaading  debts,  and  divide  the  moneys 
and  other  property  among  the  stockholders,  after  paying  the 
debts  due  and  owing  by  such  corporation  at  the  time  of  its 
dissolution,  as  far  as  such  money  and  property  will  enable 
them;  to  sue  for  and  recover  such  debts  and  property  by  the 
name  of  the  trustees  of  such  corporation,  describing  it  by  its 
corporate  name,  and  may  be  sued  by  the  same;  and  such 
trustees  shall  be  jointly  and  severally  responsible  to  the  cred- 
itors and  stockholders  of  such  corporation  to  the  extent  of  its 
property  and  effects  that  shall  have  come  into  their  hands." 

1.  Was  the  action  of  the  plaintiff  barred  by  the  statute? 
The  trusts  against  which  the  statute  will  not  run  "  are  those 
technical  and  continuing  trusts  which  are  not  at  all  cognis- 
able at  law,  but  fall  within  the  proper,  peculiar,  and  exclusive 
jurisdiction  "  of  a  court  of  equity;  but  other  trusts  which  are 
the  ground  of  an  action  of  law  are  open  to  the  operation  of 
the  statute:  Kai^e  v.  Bloodgood,  7  Johns.  Ch.  90;  11  Am.  Dec. 
417.  The  kind  of  trusts  which  fall  within  the  exclusive  ju- 
risdiction of  a  court  of  equity  are  direct  trusts  created  by  deed 
or  will,  or  by  appointment  of  law,  —  e.  g,  executorships  or  ad- 
ministrations; but  cases  of  constructive  or  implied  trusts. 
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which  result  from  partnerships,  agencies,  aud  the  like,  are 
subject  to  the  operation  of  the  statute:  Farnam  v.  Brooks^  9 
Pick.  212.  The  crucial  test  in  all  such  cases  is,  Is  there  a 
remedy  at  law?  If  there  is,  that  is  a  conclusive  answer  to 
the  claim  that  a  technical  trust  as  aforesaid  has  been  created: 
Murray  "V.  Coster,  20  Johns.  583;  11  Am.  Dec.  333. 

Referring  to  the  case  in  7  Johnson's  Chancery,  and  20 
Johnson,  supra,  with  approval,  Judge  Story  says,  in  Robin- 
son V.  Hook,  4  Mason,  152:  "  But  as  to  cases  of  merely  con- 
structive trusts,  created  by  courts  of  equity,  or  cases  which 
in  a  sense  are  treated  for  some  purposes  as  implied  trusts,  to 
which,  however,  legal  remedies  are  applicable,  the  doctrine 
cannot  be  admitted  that  the  statute  of  limitations  does  not 
embrace  them.  If  it  were  otherwise,  there  is  scarcely  a  single 
case  of  bailment,  or  of  money  received  to  use,  or  of  factorage 
concerns,  or  of  general  account,  into  whose  service  the  doc- 
trine might  not  be  pressed":  Angell  on  Limitations,  6th  ed., 
174,  175,  and  cases  cited.  As  showing  that  directors  of  a  cor- 
poration are  not  trustees  within  the  technical  rule,  and  that 
they  may  invoke  the  statutory  bar  when  sued,  see  Williams  v. 
Halliard,  38  N.  J.  Eq.  373;  Spering's  Appeal,  71  Pa.  St.  1. 

In  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  11  Am.  Dec.  417, 
under  a  statute  substantially  identical  with  the  one  under 
discussion,  it  was  also  ruled  that  the  directors  of  an  incor- 
porated company  were  not  technical  trustees  within  the  equity 
rule,  and  when  sued  for  dividends  on  shares  could  invoke  the 
statute.  If  the  directors,  who  become  trustees  in  name  upon 
the  dissolution  of  the  company,  can  successfully  invoke  the 
statute,  may  this  not  be  done  by  their  ministerial  agent,  their 
mere  clerk?  1  Morawetz  on  Private  Corporations,  sec.  516. 

2.  Cases  arising  in  regard  to  deposits  in  banks  have  no 
relevancy  to  cases  of  this  sort;  for  there  the  very  purpose  of 
the  bailment  is  safe-keeping,  and  the  duration  of  the  bailment 
is  necessarily  indefinite.  There  some  action  is  requisite  in 
order  to  terminate  the  bailment,  and  to  put  the  bailee  in  the 
wrong,  in  case  he  refuse  to  accede  to  the  demand  for  the  de- 
posit made.  The  same  may  be  said  in  some  respects  of  an 
attorney:  Beardslee  v.  Boyd,  37  Mo.  180. 

3.  Again,  the  cause  of  action  in  this  cause  arose  upon  the 
dissolution  of  the  corporiition;  the  defendant  could  then  have 
been  sued  for  the  sum  then  in  his  hands,  as  it  was  then  his 
duty  to  have  turned  over  to  the  trustees  whatever  sum  he  held 
belonging  to  the  corporation.     "  Where  an  obligation  to  pay 
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is  complete,  a  cause  of  action  at  once  arises,  and  no  demand 
is  necessary":  Watson  v.  Walker,  23  N.  H.  471;  Angell  on 
Limitations,  supra.  The  defendant  is  not  sued  for  a  conver- 
sion of  the  sum  in  his  hands,  but  in  an  ordinary  action  for 
its  recovery,  and  section  2948,  Revised  Statutes,  in  such  cases 
dispenses  with  the  necessity  for  making  a  demand.  Nanson 
V.  Jacob,  93  Mo.  331,  3  Am.  St.  Rep.  531,  recognizes  this  as 
true.  But  if  it  be  conceded  that  a  demand  on  the  defendant 
was  necessary  in  order  to  give  a  right  of  action,  still,  the 
general  rule  is,  that  where  a  right  of  action  is  dependent  on 
this  course,  such  demand  must  be  made  within  the  period 
which  the  statute  prescribes:  Ball  v.  Keokuk  etc.  Ry  Co.,  62 
Iowa,  753;  Palmer  v.  Palmer,  36  Mich.  488;  24  Am.  Rep.  605; 
Codman  v.  Rogers,  10  Pick.  112;  Jameson  v.  Jameson,  72  Mo. 
640;  Atchison  etc.  R.  R.  Co.  v.  Burlingame,  36  Kan.  628;  59 
Am.  Rep.  578;  Morrison  v.  Mullin,  34  Pa.  St.  12. 

As  illustrative  of  the  views  entertained  by  the  courts  on 
this  topic,  we  quote:  "To  give  eflFect  to  the  spirit  of  the  statute, 
the  law  sometimes,  in  the  absence  of  stipulation  by  the  par- 
ties, fixes  the  time  when  the  cause  of  action  shall  be  taken  to 
have  accrued  by  the  duty  of  diligence  required  of  the  party. 
Where  the  time  for  doing  the  act  necessarily  precedent  to 
bringing  the  suit  is  indefinite,  it  allows  a  reasonable  time. 
When  that  reasonable  time  has  elapsed,  the  duty  of  diligence 
begins;  and  if  this  consists  in  the  assertion  of  a  legal  right, 
then  is  the  time  from  whence  the  statute  should  begin  to  run  ": 
Morrison  v.  Mullin,  34  Pa.  St.  12. 

In  Palmer  y.  Palmer,  36  Mich.  488,  24  Am.  Rep.  605,  Camp- 
bell, J.,  said:  "If  a  creditor  has  the  means  at  all  times  of 
making  his  cause  of  action  perfect,  it  would  be  unjust  and 
oppressive  to  hold  that  he  could  postpone  indefinitely  the  time 
for  enforcing  his  claim  by  failing  to  present  it.  He  is  really 
and  in  fact  able  at  any  time  to  bring  an  action,  when  he  can 
by  his  own  act  fix  the  time  of  payment.  It  is  no  stretch  of 
language  to  hold  that  a  cause  of  action  accrues  for  the  pur- 
pose of  setting  the  statute  in  motion  as  soon  as  the  creditor 
by  his  own  act,  and  in  spite  of  the  debtor,  can  make  the  de- 
mand payable." 

Viewing  the  matter  in  this  light,  we  aflBrm  the  judgment. 


Statute  o»  LiMrrATiONS  —  Trusts.  —The  statute  of  limitations  does  not 
apply  to  technical  continuing  trusts:  Pres4ey  v.  Davis,  7  Rich.  Eq.  105;  G2 
Am.  Dec.  396,  and  note.     The  statute  of  limitations  in  equity  is  held  iuap< 
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plioabl*  to  •  elass  of  exprets,  eontinmng,  and  sabsistlng  tnuts:  Oookr.  Rivet, 
18  Smedea  &  M.  328;  53  Am.  Deo.  88;  Kane  t.  Bloodgood,  7  Johns.  Ch.  90; 
11  Am.  Dec.  417,  and  note.  See  also  extended  note  to  ARlet  t.  Thome,  M 
Am.  Dec.  at  pa^^ra  391;  Dole  v.  Wilson,  39  Minn.  330. 

Statuts  or  Limitations  —  Dimand.  —  Where  •  demand  is  aeooMary  t« 
give  the  plaintiff  a  right  of  action,  such  demand  will  be  preanmed,  if  not 
made  within  a  reasonable  time:  Hamilton  v.  Hamilton,  18  Pa.  St.  26|  66  , 
Dm.  585;  OoUard  t.  TuUk,  4  Vt.  491;  24  Am.  Deo.  627. 
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Stillwbll  v.  Stillwbll. 

(47  NKir  JiBBKT  Sqoitt,  275.J 
RxLUF  XV  Egtmr  to  Pboteot  Titlk  Acquired  is  Fraud  ot  Crxditoks.  — 
If  »  hnsband  conveys  property  to  his  wife  for  the  purpose  of  defrauding 
his  ereditors,  and  upon  her  refusal  to  reconvey,  assists  one  of  his  credi- 
ton  to  obtain  a  decree  against  her,  without  her  knowledge  and  without 
service  of  process  upon  her,  setting  aside  the  conveyance,  aud  directing 
the  property  to  be  sold,  and  then  purchases  at  the  sale  made  under  the 
decree,  equity  will,  at  her  instance,  set  aside  the  decree  and  the  sale 
thereunder,  and  will  not  refuse  relief  on  the  ground  that  her  title  was 
acquired  in  fraud  of  the  creditors  of  her  husband.  ■ 

William  8.  Throckmorton^  for  the  appellant. 

Frank  P.  McDermott  and  H.  M.  Nevius,  for  the  respondents. 

Beasley,  C.  J.  The  facts  of  the  case  as  established  by 
the  pleadings  and  the  evidence  are,  in  brief,  these:  That 
Charles  A.  Stillwell,  the  husband  of  the  appellant,  conveyed 
to  her,  as  a  cover  against  his  creditors,  the  lands  in  dispute. 

Subsequently,  being  desirous  of  again  acquiring  a  title  to  the 
property,  and  his  wife  refusing  to  reconvey  it,  the  husband 
assisted  a  creditor,  who  had  obtained  judgment,  and  had  filed 
a  bill  to  set  aside  the  conveyance  to  the  wife,  on  the  ground 
of  its  fraudulent  purpose,  to  obtain  a  decree  and  sale  of  the 
premises.  By  the  contrivance  of  the  husband,  no  process  in 
this  chancery  suit  was  served  on  the  appellant,  and  she  was 
left  in  entire  ignorance  of  the  pendency  of  such  suit.  Nor 
did  she  know  of  the  sale  that  took  place  in  the  procedure.  At 
that  sale  the  husband  became  the  purchaser,  and  obtained  a 
■heriff'i  deed.     The  consideration  was  his  payment  of  his 
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own  debt  to  the  judgment  creditor.  Having  thus  acquired  a 
title  to  the  land  through  the  sheriff,  he  concealed  that  fact 
from  his  wife,  and  in  that  situation  of  affairs  died. 

His  heirs  claiming  the  land,  the  wife  filed  her  bill  for  relief 
against  the  title  thus  derived  from  her  husband. 

The  case  in  the  court  of  chancery  appears  to  have  been  de- 
cided on  the  ground  that  inasmuch  as  the  title  of  the  appel- 
lant was  acquired  in  fraud  of  creditors,  a  court  of  equity 
would  not  help  her,  and  consequently  her  bill  was  dismissed. 

But  this  ground  of  decision  seems  to  be  not  congruous  with 
the  substantial  issue.  Whether  the  appellant's  title  was  fraud- 
ulent or  not  was  of  no  consequence  in  the  present  case.  Ad- 
mitting, as  has  been  admitted,  that  the  appellant's  title,  as 
derived  from  her  husband,  was  void  at  the  instance  of  credi- 
tors, that  fact  did  not  prevent  her  from  setting  up  in  a  court 
of  equity  that  either  her  husband  or  some  one  else  had  by 
fraud  got  the  title  from  her.  To  hold  otherwise  would  be  to 
lay  down  the  doctrine  that  the  holder  of  one  of  these  surrep- 
titious titles  was,  with  respect  to  it,  put  out  of  the  protection 
of  the  law.    There  is  no  such  principle  of  law  or  equity. 

In  this  case  the  appellant  is  not  in  court  attempting  to 
validate  her  title;  what  she  seeks  is,  that  a  decree  and  sale 
to  which  she  was  not  a  party  by  reason  of  the  fraud  of  her 
husband,  and  in  which  he  alone  was  interested,  should  be  va- 
cated. 

This  relief  she  is  plainly  entitled  to. 

Let  there  be  a  reversal,  and  a  decree  revesting  title  in  ap- 
pellant, etc.  

Frattdxtlsnt  Convktanoks  —  Husband  and  Wite.  —  A  /erne  covert  in- 
dnced  by  fraud  to  join  with  her  husband  in  a  conveyance  of  her  land  to 
defraud  hii  creditors,  she  being  no  party  to  the  fraud,  and  the  grantee's  ob- 
ject in  procuring  the  conveyance  being  to  defraud  her,  is  not  bound  by  such 
conveyance:  Stewart  v.  Inglehart,  7  Gill  &  J.  132;  28  Am.  Dec.  202,  and 
note;  see  also  note  to  Drigga  etc  Bank  ▼.  Norwood,  7  Am.  St.  Rep.  78;  Kro- 
Uk  T.  Boot^  63  Mich.  662. 
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LoMERSON  V.  Johnston. 

[47  Nkw  Jerskt  Equity,  S12.J 

FALn  Rkpbxsbktatiom  hat  b>  Madb  bt  Prksentino  That  Which  n 
Thus  so  ab  to  Orbat>  an  Ihpresston  Which  is  Falsk,  and  then 
profiting  by  th«  false  impression  thus  created. 

Falsi  luPBSsaioNs  —  Mobtoaqs  Obtainkd  from  a  Wifb  csdbr  thb 
Bbubt,  on  hbb  Part,  that  its  execution  was  necessary  to  prevent  the 
immediate  arrest  and  imprisonment  of  her  husband  is  inequitable,  and 
the  mortgagee  will  not  be  permitted  to  retain  it,  when  he  procured  it 
by  statements  to  the  wife,  which,  though  not  false  in  themselves,  pro- 
duced, as  he  knew  and  intended  they  should,  a  false  impression  of  dan- 
gar  to  her  husband. 

Bill  in  equity  upon  a  mortgage  made  by  Margaret  John- 
■ton  to  secure  indebtedness  due  from  her  husband.  She  by 
her  answer  insisted  that  the  mortgage  was  procured  by  the 
mortgagee's  stating  to  her  that  the  indebtedness  of  her  hus- 
band arose  from  the  use  of  trust  funds,  and  that  in  their  use 
he  had  been  guilty  of  embezzlement,  and  could  be  put  under 
arrest.  The  trial  court  found  in  favor  of  the  defendant,  and 
declared  the  mortgage  void. 

J.  G.  Shipman,  for  the  appellant 

W.  H.  Morrow  and  George  M.  Robeson,  for  the  respondent 

Garrison,  J.  We  agree  with  the  learned  vice-chancellor 
who  heard  this  cause  in  all  his  conclusions  upon  the  testi- 
mony. The  case  shows  in  the  clearest  manner  that  Lomer- 
son,  the  appellant,  being  involved  with  Mr.  Johnston  as  surety 
and  indorser,  visited  Mrs.  Johnston  for  the  purpose  of  securing 
himself  against  loss  through  the  husband  by  obtaining  from 
the  wife  a  mortgage  upon  the  house  left  to  her  by  her  father. 
The  case  further  shows,  and  the  vice-chancellor  so  finds,  that, 
in  attaining  this  object,  Lomerson  made  to  Mrs.  Johnston  a 
number  of  statements,  all  tending  to  excite  in  her  mind  the 
liveliest  apprehensions  that  her  husband  was  about  to  be 
lodged  in  jail  for  debt.  The  court  of  chancery,  by  its  decree, 
Bet  aside  the  mortgage  thus  obtained,  considering  that  it  was 
executed  under  a  species  of  duress.  With  the  result  reached 
we  agree,  resting  our  decision,  however,  upon  the  ground  that 
it  is  inequitable  to  permit  the  complainant  to  retain  a  security 
for  the  husband's  debt  obtained  by  allowing  a  false  apprehen- 
sion as  to  the  husband's  danger  to  affect  the  mind  of  the  wife. 
That  this  apprehension  was  the  sole  consideration  for  the 
wife's    compliance  is  not  more  clear  than  that  the  efficient 
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element  of  that  apprehension,  namely,  the  belief  in  the  im- 
minence of  the  anticipated  arrest,  was  not  only  false,  but  was 
80  to  the  knowledge  of  Lomerson. 

In  order  to  establish  a  case  of  false  representation,  it  is  not 
necessary  that  something  which  is  false  should  have  been 
stated  as  if  it  were  true.  If  the  presentation  of  that  which  is 
true  creates  an  impression  which  is  false,  it  is,  as  to  him  who 
seeing  the  misapprehension  seeks  to  profit  by  it,  a  case  of 
false  representation.  In  the  present  instance,  Mrs.  Johnston 
naturally  gathered  from  the  statements  made  to  her  by 
Lomerson  that  her  husband  had  committed  crimes  for  which 
he  not  only  could  and  would  be  imprisoned,  but  that  his 
arrest  was  at  hand.  The  imminence  of  the  danger  was  the 
sole  motive  for  the  execution  of  the  mortgage.  In  any  other 
view  of  the  transaction,  her  haste  is  incomprehensible.  Not- 
withstanding the  importance  of  the  demand  made  upon  her, 
she  took  no  time  to  reflect,  held  no  consultation  with  her 
friends,  sought  no  advice.  Her  one  object  was  to  act  quickly, 
—  to  be  beforehand.  And  yet  this  notion  of  the  imminence 
of  her  husband's  arrest  was  just  the  one  part  of  the  impres- 
sion produced  upon  her  mind  by  Lomerson's  statements, 
which  was  false,  and  which  he  knew  to  be  false.  From  this 
time  on  the  case  becomes  one  of  false  representation,  not 
because  falsehoods  were  stated  as  if  they  were  facts,  but 
because  the  state  of  mind  produced  falsely  represented  the 
facts.  To  take  advantage  of  such  a  state  of  mind  is  to  profit 
by  a  false  representation. 

The  decree  below  is  afllrmed,  with  costs. 


Fraud  —  Falsk  Rbfrbskntations.  —  Aa  to  what  representations  are 
deemed  frandulent,  see  note  to  CoUrilly.  Krum,  18  Am.  St.  Rep.  655-563. 
If  a  party  intentionally  produces  a  false  impression  by  words  or  acta,  in 
order  to  mislead  or  obtain  some  undue  advantage)  it  ia  a  case  of  manifest 
fraud:  Mitchell  ▼.  Zimmerman,  i  Tex.  76;  61  Am.  Deo.  717. 
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Collins  v.  Yoorhebs. 

[47  N«w  Jkrsky  Equity,  816.J 

Marbiaob  Contracted  whilb  a  Pbevious  Marriaov  or  thb  Husbaitd 
RutAiNS  Unanncllsd,  though  be  had  previously  obtaiued  a  void  deora* 
of  divorce  in  another  state,  has  no  legal  force  whatever. 

A  Valid  Marriage  will  mot  bs  Frksumbd  to  havb  Takem  Plaob 
BBTWBBN  Parties  Who  Lived  Togethek  as  Husband  and  Wifb 
under  a  ceremony  of  marriage,  when  the  man  intended  to  deceive  the 
the  wife  by  a  pretended  marriage,  and  knew  that  he  was  not  competent 
to  marry,  because  the  decree  purporting  to  divorce  him  from  his  wife 
was  a  nullity,  although  the  parbies  to  the  second  marriage  continued  to 
live  together  as  husband  and  wife  after  the  first  wife  had  procured  a 
valid  divorce  from  the  husband,  and  therefore  after  he  bad  capacity  to 
eontraot  a  valid  marriage. 

When  the  case  was  first  determined  in  the  court  of  appeals 
the  decree  of  the  vice-chancellor  was  aflSrmed,  but  no  opinion 
in  support  of  the  aflSrmance  was  published.  Judge  Garrison 
delivered  a  dissenting  opinion,  in  which  he  insisted  that  the 
matrimonial  conduct  of  the  parties  after  the  impediment  to 
their  marriage  had  been  removed  gave  rise  to  a  presumption 
that  they  thereafter  assented  to  a  valid  marriage.  A  motion 
for  a  reargument  having  been  made,  it  was  denied,  and  the 
following  opinion  thereupon  delivered. 

Cortlandt  Parker,  for  the  motion. 

Beasley,  C.  J.  This  motion  is  refused,  and  the  record  is 
ordered  to  be  remitted. 

Inasmuch  as  it  appears  that  counsel  has  misconceived  the 
ground  on  which  this  case  was  decided  by  this  court,  it  seems 
proper  that  I  should  state  that  ground  as  it  was  understood 
by  me. 

This  court  was  called  upon  to  apply  the  law  to  the  follow- 
ing facts,  viz.:  In  the  year  1867  one  Abraham  Voorhees 
brought  suit  in  the  'superior  court  of  Connecticut  for  divorce 
against  his  wife,  Camilla,  for  desertion.  This  proceeding  was 
a  fraud  from  beginning  to  end,  on  the  part  of  the  plaintiff. 
No  notice  of  it  was  given  to  the  wife,  who  at  the  time  was  a 
resident  of  this  state,  and  consequently,  according  to  the  de- 
cision of  this  court  in  the  case  of  Doughty  v.  Doughty,  28  N.  J. 
Eq.  581,  the  decree  that  ensued  was  in  this  jurisdiction  an 
absolute  nullity. 

This  being  the  situation,  Voorhees  married  a  second  time, 
and  the  question  to  be  decided  was  with  respect  to  the  validity 
of  this  latter  marriage. 
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On  that  subject  this  court  held,  in  the  first  place,  that  in- 
asmuch as  the  divorce  granted  in  Connecticut  was  absolutely 
void  in  this  state,  such  second  marriage  had  no  legal  force 
whatever.  This  was  a  necessary  conclusion,  as  long  as  the 
case  just  cited  remained  unreversed.  But  another  question 
arose.  It  appeared  that  after  this  second  marriage  the  first 
wife  obtained  a  divorce  from  her  husband,  and  that  sub- 
sequently to  that  occurrence  Voorhees  cohabited  with  his  so- 
called  second  wife,  and  treated  her  before  the  world  as  though 
he  were  married  to  her.  And  it  was  urged  that  such  cohabi- 
tation formed  the  basis  of  an  inference  that  there  had  been  an 
interchange  of  consent  to  marriage  after  the  dissolution  of  the 
first  marriage. 

This  inference  was  rejected  by  this  court  on  two  grounds. 

First,  that  an  interchange  of  consent  was  not  to  be  deduced 
from  cohabitation  accompanied  with  matrimonial  habit  and 
repute,  in  a  case  wherein  it  appeared  that  the  parties  had 
been  living  together  as  husband  and  wife  by  force  of  a  cere- 
monious marriage,  to  which  as  a  valid  act  one  of  the  parties 
in  point  of  fact  had  not  assented. 

The  court  found  as  a  fact  in  this  case  that  the  husband, 
Voorhees,  knew  that  he  had  no  legal  power  or  right  to  con- 
tract this  second  marriage;  that  he  was  aware  that  the 
divorce  fraudulently  obtained  by  him  was  a  nullity;  what  he 
did  consent  to  was  to  deceive  the  so-called  second  wife,  and 
to  live  with  her  with  the  appearance  of  being  married  to  her; 
he  did  not  consent  to  marry  her  in  any  legal  sense  whatever. 
Under  these  circumstances,  this  court  decided  that  his  con- 
tinued cohabitation  with  this  woman,  after  the  obstacle  to 
their  marriage  had  been  removed,  did  not  prove  that  he  had 
changed  his  original  intent,  which  was  to  live  with  her  with- 
out being  legally  married  to  her.  It  was  deemed  that 
cohabitation,  with  habit  and  repute  being  accompaniments 
of  the  original  status,  could  not  per  se  be  taken  as  proof  that  a 
new  status  had  been  agreed  to  by  the  parties.  Voorhees,  as 
just  stated,  had  consented  to  an  illegitimate  connection,  at- 
tended with  the  concomitants  of  habit  and  repute.  The 
continuance  of  such  concomitants  could  not,  by  their  unas- 
sisted probative  force,  lead,  with  any  show  of  reasoning,  to  the 
conclusion  that  the  man,  when  he  was  at  liberty  to  form  a 
legal  connection  with  the  woman,  had  embraced  the  oppor- 
tunity. To  treat  evidence  which  was  in  all  respects  and  to 
the  utmost  degree  in  accord  with  the  original  purpose  as 
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proving,  propria  vigore^  a  change  of  such  purpose,  appeared 
to  be  not  only  inadmissible  according  to  legal  rules,  but  as 
being  in  logic  ridiculous. 

This  construction  of  the  evidence,  it  was  believed,  stood 
opposed  to  but  a  single  case,  which  is  that  of  Breadalbane 
Peerage,  reported  in  L.  R.  2  H.  L.  S.  269.  The  doctrine  of 
tliat  case  is  supported  by  nothing  that  preceded  or  that  has  fol- 
lowed it,  and  is  altogether  anomalous,  and,  as  it  seems  to  me, 
it  was  properly  rejected  by  this  court.  In  that  case  the  court 
acted  upon  the  principle  that  if  a  man  and  a  woman  agreed 
to  live  together  adulterously,  with  a  simulation  of  marriage, 
that  there  should  be  an  inference  of  a  subsequent  valid  mar- 
riage, from  the  fact  that  such  simulation  had  been  continued 
after  the  death  of  the  husband  of  the  adulteress.  Why  such 
an  inference  is  to  be  thus  deduced  is  not  apparent,  unless 
it  be  for  the  promotion  of  adultery.  By  its  prevalence  the 
adulterous  purpose  is  converted  into  a  matrimonial  purpose, 
without  a  particle  of  reasonable  evidence  in  support  of  the 
alleged  change  of  intention.  Such  a  course  is  opposed,  as  it 
seems  to  me,  to  morals  and  public  policy.  Lord  Westbury 
read  the  opinion  in  the  case,  and  he  has  no  better  reason  to 
offer  in  favor  of  the  principle  adopted  than  that  he  can  find 
no  ruling  the  other  way.  He  does  not  pretend  that  he  can 
find  anything  in  its  favor,  and  in  hia  remarks  he  strangely 
compares  the  case  before  him  with  those  instances  where 
the  parties  intended  originally  to  marry,  and  not  to  commit 
adultery,  their  intent  being  frustrated  by  the  existence  of 
some  unknown  obstacle.  And  yet  it  is  presumed  that  no  one 
who  will  look  with  any  care  into  the  subject  will  have  the 
slightest  doubt  that  these  two  classes  of  cases,  with  respect 
to  the  methods  of  their  proof,  respectively  rest  upon  entirely 
different  foundations;  for  when  the  parties  have  intended 
marriage,  being  ignorant  of  an  existing  impediment,  all  that 
is  to  be  established  by  cohabition  apparently  matrimonial, 
subsequent  to  the  removal  of  such  impediment,  is  the  carry- 
ing into  effect  by  the  parties  of  their  original  purpose;  but 
when  the  original  purpose  was  to  live  in  adultery,  the  evi- 
dence, under  similar  circumstances,  must  be  sufficient  to 
ehow  an  abandonment  of  such  purpose  and  the  execution  of 
a  new  one.  These  lines  of  cases  can  be  confounded  only  by 
want  of  careful  observation  of  the  principles  upon  wiiich  tiiey 
rest. 

Nor  in  the  present  case  would  the  result  have  been  varied 
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if  the  rule  thus  rejected  had  been  adopted;  for  the  evidence 
before  the  court,  reasonably  construed,  would  have  been 
deemed  to  be  opposed  to  the  contention  of  appellants. 

The  proofs  on  the  subject  amount  to  demonstration.  The 
second  wife  was  one  of  the  witnesses  in  the  cause,  and  she 
testified  that  she  never  knew,  or  had  the  least  intimation,  un- 
til after  the  death  of  her  husband,  that  the  validity  of  their 
marriage  was  in  any  respect  called  in  question;  and  when 
she  was  asked,  "  Was  any  other  marriage  ceremony  ever  per- 
formed in  which  you  and  Abraham  Voorhees  were  the  con- 
tracting parties?"  her  answer  was,  "  There  was  not."  Further 
than  this,  she  was  then  fully  examined  by  her  own  coun- 
sel, and  she  made  no  pretense  of  any  other  interchange  of 
consent  to  marriage  between  herself  and  the  man  she  co- 
habited with  except  such  as  had  been  given  at  the  time  of 
their  ceremonious  nuptials.  Most  certainly  this  evidence,  if 
we  apply  to  it  the  ordinary  legal  tests,  is  entirely  conclusive, 
and  absolutely  proves  that  there  never  was  any  second  mar- 
riage, in  any  form  whatever,  between  these  parties.  It  is  to 
be  borne  in  mind  that  cohabitation,  with  matrimonial  habit 
and  repute,  is,  standing  alone,  nothing  more  than  testimony 
in  proof  of  marriage;  the  conduct  of  the  persons  to  whom  it 
relates  does  not  constitute  marriage,  and  consequently,  from 
its  evidential  nature,  it  is  liable  to  be  rebutted  by  other  proofs. 
This,  as  has  been  already  said,  was  done  in  the  present  in- 
stance.   

Markiaob  and  Divorce.  — Second  Marriaqb,  whbn  Previous  Mab- 
BiAGK  Remains  Unannulled:  See  note  to  Smith  r.  Smith,  46  Am.  Deo. 
1 1)0- 134;  note  to  Oatfungs  v.  Williams,  44  Am.  Deo.  64,  55;  Carttoright  r.  Mc 
Gown,  121  111.  388;  2  Am.  St,  Rep.  105. 

Marriaqb  and  Divorce  —  Evidence.  —  As  to  when  a  marriage  will  be 
presumed  from  cohabitation  of  the  parties,  and  when  not,  see  note  to  Appeal 
of  Reading  Fire  Ins.  etc.  Co.,  57  Am,  Rep.  461-463;  Jmikmt  t.  JtnBiu,  81  0&. 
283;  20  Am.  St.  Rep,  816.  and  note 


416  Be:jnett  v.  Van  Ripeb.  [New  Jersey, 

Bennett  v.  Van  Eipbb. 

[47  New  Jkrsby  Equity,  668.] 

Thr  Word  "Retations."  when  used  in  wills  and  st&tntes,  la  ordinarily 
construed  as  including  relatives  by  consanguinity,  and  exdnding  rela- 
tives by  affinity,  unless  a  contrary  intention  is  manifested. 

Defini'iiun  of  iiiK  Words  "Kklated  to."  —  If  a  statute  permits  a  bene- 
ficiaiy  inember  of  a  society  to  (Icsigniite  a  jjcrsou  "related  to  and  de- 
pendent upon  "  liiin,  who  siiall  be  entitled,  under  certain  conditions,  to 
draw  from  the  society  a  sum  named,  a  relative  by  affinity,  if  selected  by 
the  member,  is  entitled  to  draw  such  sum. 

Samuel  Kalisch,  for  the  appellant. 

Charles  E.  Hill,  for  the  respondents. 

ScuDDEB,  J.  On  the  death  of  Alonzo  Van  Riper,  a  member 
of  Alpha  Council  No.  3,  of  New  York,  a  duly  constituted 
branch  of  the  Supreme  Council  of  the  Order  of  Chosen 
Friendf,  a  benefit  certificate  for  the  sum  of  three  thousand 
dollars  became  payable.  He  had,  in  his  lifetime,  named  as 
the  beneficiaries  under  said  policy  his  grandson,  Raymond 
Van  Riper,  for  one  thousand  dollars,  and  Martha  C.  Bennett 
for  two  thousand  dollars.  She  is  the  wife  of  Lewis  W.  Ben- 
nett, a  grand-nephew,  by  consanguinity,  of  Alonzo  Van  Riper, 
deceased.  After  his  death,  on  claim  made  by  the  children 
and  representatives  of  tlie  deceased,  a  bill  of  interpleader  was 
filed  by  the  council,  and  on  decree  to  interplead,  an  issue  be- 
tween the  parties  defendant  was  formed,  and  a  decree  entered 
against  Martha  C.  Bennett,  who  has  taken  her  appeal  there- 
from to  this  court.  Her  right  is  based  on  the  certificate 
above  mentioned,  which  is  a  duly  authenticated  relief-fund 
certificate  of  the  order.  By  the  Revised  Statutes  of  Indiana 
authorizing  the  incorporation  of  such  societies  (sec.  3850), 
a  certificate  of  membership,  policy,  or  other  evidence  of  inter- 
est shall  be  regarded  as  a  contract,  aiul  the  names  of  payees 
and  beneficiaries  may  be  changed  on  such  terms  and  condi- 
tions as  the  parties  to  the  contract  may  agree.  By  section  3 
of  the  articles  of  association  of  the  supreme  council  of  the 
order,  one  of  the  principal  objects  shall  be  to  establish  a  relief 
fund,  from  which  members  of  this  association  who  have  com- 
plied with  all  its  rules  and  regulations,  or  persons  by  such 
inenibeis  lawfully  designated,  or  the  legal  heirs  of  such  mem- 
bers, may  receive  a  benefit  in  a  sum  not  exceeding  three  thou- 
sand dollars,  on  satisfactory  proof  of  death,  and  conditions 
complied  with.     By  article  1  of  the  relief-fund  law,  "each 
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beneficiary  member,  the  person  or  persons  designated  by  said 
member  related  to  or  dependent  upon  him  or  her,  or  the  legal 
representatives  of  such  person  or  persons,  shall  be  entitled, 
under  the  prescribed  regulations  and  conditions,  to  draw  a 
Bum  not  exceeding  the  amount  named  in  his  or  her  certifi- 
cate, as  thereinafter  specified.'* 

Taking  these  different  parts  of  the  contract  together,  the 
question  to  be  determined  is,  Does  the  intended  beneficiary, 
Martha  C.  Bennett,  come  vvitiiin  its  terms,  so  as  to  entitle  her 
to  the  payment  of  two  thousand  dollars  under  the  certificate? 
It  is  not  claimed  that  she  was  dependent  upon  the  deceased, 
but  her  claim  is,  that  she  was  related  to  him,  within  the 
meaning  of  the  contract.  I  think  there  was  error  in  confin- 
ing the  meaning  of  this  term  "  related  to  "  within  the  narrow 
linjit  which  has  been  adopted  in  the  construction  of  wills  and 
in  some  statutes.  From  the  indefinite  extent  of  the  word  "re- 
lations," it  has  been  found  necessary  to  limit  it  in  these  cases 
by  confining  it  to  the  next  of  kin  under  the  statute  of  dis- 
tributions: Smith  V.  Campbell,  19  Ves.  400;  Bennett  v.  Honey- 
wood,  Amb.  708.  This  includes  relations  by  blood,  and  not 
by  affinity,  and  is  applied,  unless  the  testator  has  subjoined 
to  the  gift  expressions  declaratory  of  an  intention  to  include 
them:  2  Jarman  on  Wills,  666;  Esty  v.  Clarky  101  Mass.  36; 
3  Am.  Rep.  320.  In  Bacon  on  Beneficial  Societies,  sec.  260, 
it  is  said:  "It  has  long  been  settled  that  the  word  'relatives,' 
when  used  in  a  will  or  statute,  includes  those  persons  who  are 
next  of  kin  under  the  statute  of  distributions,  unless  from  the 
nature  of  the  bequest,  or  from  the  testator  having  authorized 
a  power  of  selection,  a  different  construction  is  allowed": 
Mahon  v.  Savage,  1  Schoales  &  L.  Ill;  cases  in  notes  to  Hard- 
ing V.  Glyn,  1  Atk.  469,  3  White  and  Tudor's  Lead.  Cas.  810; 
Drew  V.  Wakefield,  54  Me.  291.  In  this  certificate  there  is  a 
power  of  selection  given,  not  by  will,  but  by  the  contract  be- 
tween the  parties.  There  are,  therefore,  qualification  to  this 
rule  of  construction,  even  in  cases  of  wills,  when  a  contrary 
intention  is  manifested.  There  can  be  no  question  about  the 
intention  of  the  holder  in  this  case  upon  the  face  of  the  certifi- 
cate. In  Craik  v.  Lamb,  1  Coll.  C.  C.  489,  495,  Vice-Chancellor 
Shadwell  says  that  "in  Johnson's  Dictionary,  in  Richardson's 
Dictionary,  and  in  Bailey's  Edition  of  Facciolati,  the  word 
'relations'  is  treated  as  extending  to  affinity;  and  the  expres- 
sions '  a  relative  by  marriage  '  and  '  a  relation  in  the  law,'  af 
denoting  connections  by  affinity,  are  popularly,  whether  oor- 
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rect  or  incorrect,  of  occasional,  if  not  of  frequent,  use."  In  our 
more  modern  dictionaries  we  find  that  a  *'  relation  "  or  "  rela- 
tive "  is  defined  as  a  person  connected  by  blood  or  affinity. 
When  used  in  a  contract,  as  in  this  case,  I  do  not  find  that  it 
has  such  a  fixed  and  definite  meaning  that  we  must  thwart  the 
purpose  of  this  decedent,  who  supposed  that,  by  the  terms  of 
the  article  giving  him  control  of  his  benefit  in  the  relief  fund, 
he  could  bestow  it  on  any  one  of  those  popularly  called  rela- 
tives whom  he  might  select.  It  seems  also  that  a  liberal 
rather  than  a  restricted  meaning  given  to  the  word  "  rela- 
tive," used  in  this  article  of  the  association,  would  better  com- 
port with  its  benevolent  purpose.  The  construction  contested 
for  against  this  certificate  would  exclude  a  member's  wife, 
unless  she  came  within  the  other  part  of  the  phrase  by  being 
dependent  on  him  for  her  support.  The  ties  of  affinity  are 
often  stronger  than  those  between  collateral  or  even  lineal 
kinsmen  by  blood;  and  there  is  nothing  unreasonable  in  say- 
ing that  this  certificate  was  made  payable  to  one  whom  the 
holder  supposed  was  properly  classed  among  his  relatives, 
and  that  the  council  so  intended.  Where  there  is  no  fixed 
legal  or  technical  meaning  which  the  court  must  follow  in  the 
construction  of  a  contract,  then  "  the  best  construction,"  says 
Chief  Justice  Gibson,  "is  that  which  is  made  by  viewing  the 
subject  of  the  contract  as  the  mass  of  mankind  would  view 
it;  for  it  may  be  safely  assumed  that  such  was  the  aspect  in 
which  the  parties  themselves  viewed  it.  A  result  thus  ob- 
tained is  exactly  what  is  obtained  from  the  cardinal  rule  of 
intention  ":  Schuylkill  Navigation  Co.  v.  Moore,  2  Whart.  491. 

It  seems  that  the  objects  of  this  association  will  be  best  at- 
tained by  the  adoption  of  a  common,  tliough  it  may  be  an  in- 
exact, interpretation  of  the  words  "related  to,"  as  used  in  the 
article  above  referred  to,  rather  than  by  a  restricted  meaning 
that  may  not  have  been  known,  and  is  certain  to  defeat  the 
purpose  of  this  deceased  member,  and  that  no  rule  of  legal 
construction  will  be  violated  by  giving  it  such  meaning. 

For  this  reason  the  decree  will  be  reversed. 


Wills,  Coitstbuction  ot  Words  in  —  ••Rf.lations."  — For  the  meaning 
and  significanee  of  the  word  "relations,"  m  used  in  »  will,  see  Cieaver  ▼. 
Cleaver,  »  Wis.  96;  SO  Am.  Rep.  SO. 
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Pennington  v.  Todd. 

[47  Nbw  Jbrsby  Eqcitt,  569.] 
ATFIBMAirCB  OT    AN    InteRLOCUTORT    DecREB  ON  APPEAL  CANNOT   be  Con- 

■traed  as  an  affirmance  as  to  errors  of  which  the  appellants  had  no  cause 
of  complaint,  and  therefore  another  party  prejudiced  by  those  erroni 
may  prosecute  a  subsequent  appeal  based  thereon. 

Appeal  from  a  Final  Decree  in  Chancery  Brings  vr  thb  Wholb 
Case  fob  Reyibw,  with  all  interlocutory  orders  involving  the  merits 
of  the  controversy. 

AooouNTiNO  FOR  PARTNERSHIP  PROFITS  ACQUIRED  BT  JTaAUi).  —  A  mem- 
ber of  a  firm  established  for  the  conduct  of  a  lawful  business  is  not 
entitled  to  withdraw  profits  acquired  by  him  in  partnership  transactions, 
on  the  ground  that  he  acquired  them  by  cheating  customers  of  the  firm, 
when  the  member  calling  on  him  for  an  accounting  is  innocent  of  all 
fraud. 

Eugene  Stevenson  and  Joseph  D.  Bedle,  for  the  appellants. 

John  W.  GriggSf  for  the  respondent. 

Dixon,  J.  Joseph  C.  Todd,  the  complainant,  and  Philip 
RafFerty,  whose  administrators  are  defendants,  formed  a  part- 
nership in  January,  1859,  to  conduct  the  business  of  manu- 
facturing and  sellingmachinery,  and  also  a  general  commission 
and  agency  business  for  the  purchase  and  sale  of  machinery 
and  railroad  supplies.  In  July,  1872,  the  partnership  was 
dissolved  by  Mr.  RafFerty's  death. 

During  the  existence  of  the  partnership  Mr.  Rafferty  car- 
ried on  a  part  of  its  business  secretly,  without  entering  it  on 
the  books  of  the  firm,  and  appropriated  the  profits  thereof  to 
his  own  use. 

In  March,  1876,  the  present  bill  was  filed  to  obtain  an  ac- 
count of  this  secret  business  and  a  share  of  the  profits.  In 
February,  1879,  an  account  was  decreed,  and  a  reference  made 
to  a  master  to  state  the  same.  In  May,  1883,  the  master  re- 
ported the  account,  which,  after  exceptions  by  the  defendaiits, 
was  substantially  cotifirmed  by  final  decree  July  18,  1889. 
Thereupon  the  defendants  appealed  to  this  court,  contending 
that  in  the  account  the  complainant  was  allowed  a  share  of 
gains  unlawfully  made  by  Rafferty,  and  that  this  was  errone- 
ous. 

It  appears  that  the  secret  business  consisted  of  transactions 
with  certain  California  houses,  in  some  of  which  Rafferty, 
while  ostensibly  acting  as  purchasing  agent  for  these  houses 
and  charging  them  commipsions  for  his  services,  billed  the 
purchased  goods  to  his  principals  at  prices  greater  than  the 
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cost,  and  bo  defrauded  them  of  the  difference.  In  decreeing 
an  account,  the  court  of  chancery  refused  to  meddle  with  these 
fraudulent  gains,  and  directed  the  master  to  allow  the  com- 
plainant a  share  of  only  such  profits  as  were  lawfully  made 
by  his  partner:  To'Jd  v,  Rnfferty's  AdmWa,  30  N.  J.  Eq.  254. 
The  administrators  appealed  from  the  interlocutory  decree 
for  an  account,  insisting  that  they  were  not  chargeable  at  all 
with  respect  to  the  secret  business,  but  that  decree  was  af- 
firmed by  this  court  for  the  reasons  given  in  the  court  below: 
Rafferty'8  Adm'rs  v.  Todd,  34  N.  J.  Eq.  552. 

The  affirmance  of  the  interlocutory  decree  on  the  appeal 
of  the  defendants  did  not  finally  decide  any  equitable  ques- 
tions except  such  as  were  then  passed  on  by  this  court.  These 
could  lawfully  be  only  those  features  of  the  decree  which 
might  constitute  a  grievance  to  the  appellants,  and  were 
therefore  complained  of  by  them:  Green  v.  Blackwell,  32  N.  J. 
Eq.  768.  In  fact,  only  those  portions  of  the  decree  were  con- 
sidered. They  did  not  embrace  the  clause  exonerating  the 
administrators  from  any  obligation  to  account  for  gains  un- 
lawfully made  by  Rafferty. 

Nor  does  the  interlocutory  decree  itself  finally  dispose  of 
such  obligation  as  the  case  now  stands.  It  is  a  settled  rule 
in  this  court  tli:U  an  nppcal  from  a  final  decree  in  chancery 
brings  up  for  review  the  whole  case,  with  all  interlocutory 
orders  involving  the  merits  of  the  controversy:  Crane  v.  De 
Camp,  22  N.  J.  Eq.  614;  Decker  v.  Ruckman,  28  N.  J.  Eq.  614; 
Clair  V.  Terhune,  35  N.  J.  Eq.  336. 

When,  therefore,  the  administrators  now  appeal  from  the 
final  decree,  on  the  ground  that  they  are  thereby  improperly 
charged  with  gains  fraudulently  made  by  Rafferty,  we  must 
consider  and  decide  whether  in  equity  they  ought  to  be  so 
charged. 

The  question,  barely  stated  according  to  the  conceded  facts, 
is  this:  When  an  innocent  member  of  a  firm  established  for 
the  conduct  of  a  lawful  and  moral  business  calls  upon  his 
partner  for  a  share  of  profits  made  in  partnership  transactions, 
is  the  partner  absolved  from  the  duty  of  dividing,  if  he  shows 
that  he  realized  the  profits  by  cheating  the  customers  of  the 
firm? 

For  an  aflfirmative  answer  to  this  question  no  support  is 
found  in  the  cases  of  Watson  v.  Murray,  23  N.  J.  Eq.  257, 
and  Gregory  ads.  Wilson,  36  N.  J.  L.  315,  13  Am.  Rep.  448, 
upon  which  alone  the  learned  vice-chancellor  reliea  in  mak- 
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ing  the  interlocutory  degree.  In  the  earlier  case  the  very- 
business  for  the  conduct  of  which  the  partnership  existed 
was  deemed  illegal  or  immoral,  and  in  the  later  case  the 
plaintiff  participated  in  the  unlawful  design  by  which  the 
money  sued  for  was  gained.  And  so  far  as  I  have  discovered, 
whenever  any  court  has  applied  the  maxim,  Ex  turpi  causa, 
noil  oritur  actio,  it  has  based  its  judgment  on  the  turpitude 
of  the  plaintiff.  "  The  objection,"  said  Lord  Mansfield  in 
Holman  v.  Johnson,  Cowp.  343,  "  that  a  contract  is  immoral 
or  illegal  as  between  plaintiff  and  defendant  sounda  at  all 
times  very  ill  in  the  mouth  of  the  defendant.  It  is  not  for 
Ills  sake,  however,  that  the  objection  is  ever  allowed;  but  it  is 
founded  in  general  principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  justice  as  between 
him  and  the  plaintiff,  —  by  accident,  if  I  may  so  say.  The 
principle  of  public  policy  is  this:  Ex  dolo  malo,  non  oritur  actio. 
No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  an  illegal  act.  If,  from  the  plain- 
tiff's own  stating  or  otherwise,  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression  of  a  positive  law  of 
this  country,  there  the  court  says  he  has  no  right  to  be  as- 
sisted. It  is  upon  that  ground  the  court  goes;  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff." 

But  when  the  plaintiff  is  blameless,  and  the  contract  on 
which  he  stands  is  legal  and  moral,  no  court  has  ever  per- 
mitted a  defendant  to  escape  responsibility  because  of  his  own 
misconduct.  "It  is  an  indisputable  proposition,"  says  Mr. 
Broom  (Legal  Maxims,  352),  "that,  as  against  an  innocent 
party,  no  man  shall  set  up  his  own  iniquity  as  a  defense  any 
more  than  as  a  cause  of  action."  The  same  sentiment  was 
put  in  striking  antitheses  by  Rooke,  J.,  in  Farmer  v.  Russell, 
1  Boa.  &  P.  296,  301,  to  this  effect:  the  doctrine  that  if  a  de- 
fendant be  innocent  he  shall  be  answerable,  if  guilty  he  shall 
be  free,  that  his  innocence  shall  work  a  loss  to  him,  his  guilt 
shall  be  his  indemnity,  is  so  monstrous  as  to  be  accounted 
for  only  on  the  ground  of  mutual  privity  in  a  foul  transac- 
tion. 

An  examination  of  the  authorities  will  show  that  while 
courts  have  uniformly  admitted  the  impolicy  of  aiding  plain- 
tiffs in  furtherance  of  their  tainted  schemes,  yet  they  have  not 
been  unmindful  of  the  added  immorality  of  defendants  in 
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seeking  to  wrong  plaiiitifls  also  because  of  tlieir  own  turpi- 
tude, and  hence  they  have  been  souietiujes  perhaps  too  ready 
to  perceive  distinctions  between  the  plaintiff's  claim  and  his 
improper  nets  in  which  it  originated,  so  that  a  base  defense 
might  be  defeated.  This  tendency  received  some  adverse 
criticism  in  the  New  Jersey  decisions  above  mentioned,  on  the 
ground  that  courts  ougiit  to  proclaim  the  outlawry  of  such 
affairs  from  the  first  step  to  the  last,  not  for  the  sake  of  the 
defendant  who  would  cheat  his  associate  in  guilt,  but  in  order 
to  render  the  transactions  as  precarious  and  difficult  as  pos- 
sible to  those  who  might  be  inclined  to  enter  upon  them. 
This,  undoubtedly,  is  the  ultimate  reason  on  which  courts 
act  when  they  refuse  to  aid  plaintifi's  engaged  in  forbidden  or 
nefarious  enterprises. 

But  a  denial  of  assistance  to  the  present  complainant  can 
rest  on  no  such  basis.  The  law  has  no  desire  to  deter  parties 
from  doing  anything  which  the  complainant  has  done.  On 
the  other  hand,  a  refusal  to  aid  him  would  furnish  an  incen- 
tive to  such  frauds  as  the  defendants'  intestate  perpetrated; 
for  if  a  partner,  by  showing  that  he  has  cheated  the  customers 
of  the  partnership  in  all  his  dealings  with  them,  can  retain 
all  the  profits  instead  of  only  half,  his  temptations  to  iniquity 
are  doubled. 

Tliere  exists,  then,  no  just  reason  for  discharging  the  defend- 
ants from  the  duty  of  accounting  to  the  complainant  for  all 
gains  made  by  their  intestate  in  the  firm's  business,  according 
to  the  contract  of  partnership.  That  such  contract  embraced 
gains  unlawfully  realized  is  manifest  from  the  incontrover- 
tible proposition  that  on  the  receipt  of  such  gains  the  com- 
plainant, as  well  as  his  delinquent  partner,  became  responsible 
for  them  to  their  defrauded  customers.  Not  that  the  parties 
in  making  the  contract  actually  contemplated  the  sharing  of 
unlawful  gains,  but  they  did  not  expressly  exclude  such  par- 
ticipation; and  because  the  law  implies  in  the  contract  the 
duty  of  sharing  the  burdens  which  such  gains  impose,  it  im- 
plies also  mutuality  in  the  benefits  conferred, — qui  sentit  onus 
tentire  debet  et  covimodum. 

The  decree  appealed  from  should  be  aflBrmed. 


Partkrwership  —  AococNTiKO.  —  It  the  duty  of  a  partner  to  acooont  to 
hiB  copartner*  for  all  funds  arising  from  the  sale  of  partnership  property 
which  oome  into  his  hands:  Langel  v.  Langel,  17  Or.  221. 

Partnership  —  Agency.  —  In  a  commercial  partnership,  each  partner  ia, 
in  contemplation  of  law,  the  general  and  accredited  agent  of  the  partnership^ 
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and  may  bind  all  the  other  partners  by  his  acta  in  all  matters  within  the 
■cope  and  objects  of  the  partnership:  National  etc.  Rank  v.  Noyes,  62  N.  H, 
S6.  An  agent  receiving  money  nnder  au  illegal  contract  must  account  there- 
lot:  Lemon  ▼.  Oi-oaskopf,  22  Wis.  447;  99  Am.  Dec.  58,  and  extended  note; 
Flond  T.  Patteraon,  72  Tex.  202;  13  Am.  St  Pvep  787,  and  note.  Agents  or 
partners  cannot  make  money  ont  of  their  priucipals  or  copartners,  for  whom 
they  have  ondertak«ii  to  act:  Simom  t.  Vulcan  etc  Co.,  61  Pa.  St.  202;  100 
Am.  Deo.  8291  and  note. 
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Consideration,  Pkomissoby  Xote,  wiietiikr  Negotiable  ob  not,  Im- 
ports.—  A  promissory  note,  whether  it  is  negotiable  or  not,  imports 
a  consideration.  It  is  not  necessary,  therefore,  to  express  a  con- 
sideration therein,  nor  is  it  necessary,  in  an  action  thereon,  to  allege 
or  prove  a  consideration.  The  burden  of  showing  a  want  of  con- 
sideration is  upon  the  defendant. 

Promissory  Note  Payable  after  Death  of  Maker  is  Valid  Instru- 
ment.—  A  promissory  note,  although  by  its  terms  payable  after  the 
death  of  the  maker,  is  a  valid  instrument,  where  it  contains  a  prom- 
ise to  pay  a  sum  certain  at  a  specified  time  after  his  death. 

Action  on  a  promissory  note.     The  instrument  sued  on 
was  in  the  following  words  and  figures : — 

"  QuARRYviLLE,  September  2,  1871. 

"  Thirty  days  after  death,  I  promise  to  pay  to  Cornelius 
Carnwright  fifteen  hundred  dollars,  with  interest. 

"  Samukl  p.  Freligii." 
The  plaintiff  gave  no  evidence  of  the  actual  consideration  of 
the  instrument,  but  having  offered  testimony  tending  to  prove 
the  genuineness  of  the  maker's  signature,  put  the  note  in 
evidence,  and  rested  his  case.  Other  facts  are  stated  in  the 
opinion. 

Peter  Cantine  and  John  J.  Linson,  for  the  appellants. 

F.  L.  Westbrook  and  J.  Newton  Fiero,  for  the  respondent. 

Brown,  J.  When  the  plaintiff  rested  his  case,  and  again  at 
the  close  of  the  testimony,  the  defendant  moved  to  dismiss  the 
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complaint,  upon  the  ground  that  no  proof  had  been  given  that 
the  instrument  sued  upon  had  any  consideration.  These  mo- 
tions were  denied,  and  the  court  instructed  the  jury  that  the 
instrument  was  a  promissory  note  and  imported  a  considera- 
tion, and  that  the  burden  rested  upon  the  defendants  to  show 
that  it  was  withe  it  a  consideration. 

The  exceptions  to  these  rulings  present  the  principal  ques- 
tion argued  upon  this  appeal. 

The  statute  of  this  state  in  reference  to  promissory  notes 
provides  as  follows  (1  Rev.  Stats.  768):  — 

"  Sec,  1.  All  notes  in  writing,  made  and  signed  by  any  per- 
son, whereby  he  shall  promise  to  pay  to  any  other  person  or 
his  order,  or  to  the  order  of  any  other  person,  or  unto  the 
bearer,  any  sum  of  money  therein  mentioned,  shall  be  due 
and  payable  as  therein  expressed,  and  shall  have  the  same 
effect  and  be  negotiable  in  like  manner  as  inland  bills  of  ex- 
change, according  to  the  custom  of  merchants." 

"  Sec.  4.  The  payees  and  indorsees  of  every  such  note  pay- 
able to  them  or  their  order,  and  the  holders  of  every  such  note 
payable  to  bearer,  may  maintain  actions  for  the  sums  of  money 
therein  mentioned,  against  the  makers  and  indorsers  of  the 
same  respectively,  in  like  manner  as  in  cases  of  inland  bills 
of  exchange,  and  not  otherwise." 

Our  statute  is  a  substantial  re-enactment  of  the  statute  of 
Anne  (3  &  4  Anne,  c.  9)  which  provided  that  "  all  notes 
signed  by  a  person,  promising  to  pay  to  another,  his,  her,  or 
their  order,  or  to  bearer,"  should  be  construed  to  be  by  virtue 
thereof  due  and  payable  to  any  such  person  to  whom  the 
same  is  made  payable,  etc. 

This  statute  was  held  by  the  courts  of  England  to  include 
within  its  terms  a  non-negotiable  note:  Smith  v.  Kendall,  6 
Term  Rep.  123;  Burchell  v.  Slocock,  2  Ld.  Raym.  1545;  3 
Kent's  Com.  77. 

In  the  case  first  cited,  Lord  Kenyon  said:  "A  note  maybe 
made  payable  to  A  or  bearer,  A  on  order,  or  to  A  only."  Sim- 
ilar decisions  were  made  by  the  courts  of  this  state  under  our 
own  statute:  Downingy.  Backenstoes, S Ca,mea,lB7 ;  President  v. 
Hurtin,  9  Johns.  217;  6  Am.  Dec.  273;  Kimball  v.  Huntington, 
10  Wend.  675;  25  Am.  Dec.  590;  Hall  v.  Farmer,  5  Denio,  484. 

In  Downing  v.  Backenstoes,  a  non-negotiable  note  was  de- 
clared on  as  within  the  statute,  and  the  defendant  demurred, 
on  the  ground  that  the  declaration  did  not  allege  the  trans- 
action and  consideration  upon  which  the  note  was  given.     The 
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court  gave  judgment  for  the  plaintiff,  saying:  "  The  very  point 
was  settled  in  Green  v.  Long  (April  term,  1798),  in  conform- 
itj  to  the  adjudications  in  Westminster  Hall." 

In  President  v.  Hurtin  it  was  said:  "  The  note  set  forth  is  a 
good  promissory  note  within  the  statute,  though  it  has  no 
words  'bearer  or  order.'  This  is  the  established  English  law, 
and  the  same  rule  is  recognized  by  this  court." 

In  Kimball  v.  Huntington,  the  action  was  upon  a  due-bill  in 
this  form:  ''Due  Kimball  ainl  Kenston  $325,  payable  on  de- 
mand." Judge  Nelson  said:  "The  instrument  is  a  promissory 
note  within  the  statute.  Neither  the  acknowledgment  of  value 
received  or  negotiable  words  are  essential  to  bring  it  within 
the  statute."  See  also  Carver  v.  Hayes,  47  Me.  257;  Franklin 
V.  March,  6  N.  H.  364;  25  Am.  Dec.  462. 

No  authority  is  cited  in  the  courts  of  this  state  or  of  Eng- 
land holding  that  a  non-negotiable  note  is  not  within  the 
terms  of  the  laws  cited,  and  we  are  of  the  opinion  that  the 
language  of  our  statute  includes  a  note  payable  to  a  person 
without  words  of  negotiability. 

The  instrument  sued  upon  being,  therefore,  a  promissory 
note  within  the  statute  of  this  state,  it  follows  that  it  imports 
a  consideration.  By  the  express  terms  of  the  statute  the  sum 
of  money  therein  mentioned  is  declared  to  be  "  due  and  pay- 
able as  therein  expressed."  That  it  is  "due  and  payable" 
according  to  its  terms  is  the  legal  conclusion  which  the  court 
must  draw  from  the  instrument  itself.  A  valid  contract  is 
thus  declared  to  exist,  and  of  course  a  consideration  must  be 
implied.  Hence  "value  received  "  need  not  appear  on  the 
face  of  the  note,  as  those  words  express  only  what  the  law 
implies:  Hatch  v.  TrayeSy  11  Ad.  &  E.  702;  Hall  v.  Farmer,  5 
Denio,  484. 

The  effect  of  laws  which  make  promissory  notes  negotiable, 
or  which  authorize  actions  of  debt  upon  them  though  non- 
negotiable,  is  to  take  them  out  of  the  common-law  rule  which 
requires  that  every  contract  must  be  shown  by  the  party  who 
sues  upon  it  to  be  supported  by  a  consideration,  and  enables 
the  holder  to  maintain  an  action  thereon  without  alleging  or 
proving  a  consideration.  In  other  words,  a  consideration  ii 
implied  from  the  character  of  the  instrument:  Peasley  y. 
Boatwright,  2  Leigh,  195;  Hatch  v.  Trayes,  11  Ad.  &  E.  702. 

The  English  statute  was  enacted  to  settle  the  controversy 
that  prevailed,  whether  under  the  customs  of  merchant* 
promissory  notes  were  negotiable. 


June,  1891.]  Carnwright  v.  Gray.  427 

They  were  thereby  dechired  to  be  assignable  or  indorsable 
over  in  the  same  manner  fts  inland  bills  of  exchange  were 
according  to  the  customs  of  merchants,  and  holders  were  em- 
powered to  maintain  actions  thereon  in  the  same  manner  as 
they  might  do  upon  any  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants. 

Our  statute  contains  similar  provisions.  Promissory  notes 
and  inland  bills  of  exchange  were  by  virtue  of  these  laws 
put  upon  an  equality.  They  were  made  negotiable  if  they 
contained  words  of  negotiability,  but  whether  negotiable  or 
not,  and  whether  they  expressed  value  received  or  not,  it  was 
no  longer  necessary  in  actions  thereon  to  aver  and  prove  con- 
sideration. 

Such  was  and  is  the  rule  as  to  inland  bills  of  exchange: 
1  Daniel  on  Negotiable  Instruments,  sec.  161;  Rauhitschek  y. 
Blank,  80  N.  Y.  479;  AvereWs  Adm'rs  v.  Booker,  15  Gratt.  163; 
76  Am.  Dec.  203;  WelU  v.  Brigham,  6  Gush.  6;  52  Am.  Dec. 
750. 

And  the  same  rule  under  the  statute  was  made  applicable 
to  promissory  notes:  Townsend  v.  Derby,  3  Met.  363;  Dean  v. 
Carruth,  108  Mass.  242;  Bank  of  Troy  v.  Topping,  9  Wend. 
277;  13  Wend.  557;  Chitty  on  Bills,  9th  Am.  ed.,  78-181; 
Paine  v.  Nalke,  57  How.  Pr.  273;  Story  on  Promissory  Notes, 
sec.  51;  3  Kent's  Com.  77,  78;  1  Parsons  on  Contracts,  6th 
ed.,  249;  1  Parsons  on  Bills,  193. 

The  statute  does  not  require  a  note  to  express  value  re- 
ceived upon  its  face,  and  no  definition  of  such  an  instrument 
requires  the  expression  of  that  fact. 

The  note  sued  upon,  although  by  its  terras  payable  after 
the  death  of  the  maker,  was  a  valid  instrument. 

A  promissory  note  is  defined  to  be  a  written  engagement 
by  one  person  to  pay  absolutely  and  unconditionally  to  an- 
other person  therein  named,  or  to  the  bearer,  a  certain  sum 
of  money  at  a  specified  time,  or  on  demand:  Story  on  Prom- 
issory Notes,  sec.  1;  Coolidge  v.  Buggies,  15  Mass.  387. 

It  must  contain  the  positive  engagement  of  the  maker  to 
pay  at  a  certain  definite  time,  and  the  agreement  to  pay 
must  not  depend  on  any  contingency,  but  be  absolute  and  at 
all  events. 

Tried  by  this  standard,  the  instrument  set  out  in  the  com- 
plaint was  a  valid  promissory  note.  The  fact  that  it  was 
payable  after  the  death  of  the  maker  did  not  affect  its  char- 
acter: 8  Kent's  Com.  76. 
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It  folIovvB  from  these  views  that  the  motion  to  dismiss  the 
complaint  was  properly  denied,  and  there  was  no  error  in  the 
charge  of  the  court. 

The  point  made  by  the  appellant,  that  the  court  erred  in 

its  charge  as  to  the  burden  of  proof  on  the  question  of  con- 
eideration,  assuming  that  evidence  pro  and  con  upon  that 
question  was  given,  was  not  raised  at  the  trial.  The  propo- 
sition made  by  the  defendant  at  the  close  of  the  judge's 
charge,  and  the  only  one  to  which  an  exception  appears  in 
tlie  record,  was  as  follows:  "  In  order  that  there  may  be  no 
doubt  about  our  position,  we  ask  the  court  to  charge  the  jury 
that  there  has  been  no  evidence  given  of  consideration,  and 
to  direct  a  verdict  for  the  defendant  upon  that  ground." 

The  defendant,  having  thus  squarely  planted  himself  on 
the  ground  that  there  was  no  evidence  of  consideration,  and 
asked  the  court  to  direct  a  verdict  in  his  favor,  cannot  now 
claim  that  there  was  evidence  for  the  jury,  and  that  he  was 
entitled  to  a  different  instruction  from  that  given. 

The  defendant's  claim  all  through  the  trial  was,  that  the 
note  did  not  import  a  consideration,  and  that  the  plaintiff 
could  not  recover  without  proof  of  that  fact,  and  his  motion 
to  dismiss  the  complaint  and  to  direo.t  a  verdict  in  his  favor, 
and  his  exceptions  to  the  charge,  all  sharply  present  that 
question;  but  he  nowhere  claimed  that  he  had  given  evi- 
dence which,  if  believed  by  the  jury,  overcame  the  presump- 
tion arising  in  favor  of  the  note. 

This  clearly  appears  from  the  statement  I  have  quoted. 

The  exceptions  to  the  admission  of  evidence  present  no 
error,  and  the  judgment  should  be  affirmed. 

Promissory  Note  —  Consideration  —  Necessity  fob  It  to  bb  Kx. 
PRRssED.  —  A  written  promise  to  pay  a  certain  snm  of  money  at  a  certain 
time  is  a  valid  promissory  note,  and  depends  for  ita  validity  upon  the  im* 
plied  promise  of  the  payee  to  furnish  the  stipulated  consideration;  Siegel  v. 
Lkkwjo  etc  Sat.  Bank,  131  IIL  669;  19  Am.  St  Rep.  51.  And  where  no 
coii:jideration  is  recited,  extrinsic  evidence  may  be  admitted  to  show  that 
there  was  consideration:  Martin  v.  Slubbings,  126  111.  387;  9  Am.  St.  Rep 
620.  Pos8essi(Hi  of  a  draft  is  prima  facie  evidence  of  title  and  considera- 
tion: EUicoU  V.  Martin,  6  Md.  609;  61  Am.  Dec.  327,  and  note;  Bubble  v. 
Fogartie,  3  Kich.  413;  45  Am.  Deo.  775.  A  promissory  note  imports  a  con- 
sideration. The  burden  of  proof  is  on  one  alleging  want  of  consideration: 
Tolhert  V.  McBride,  75  Tex,  95;  Flint  v.  PhtTppt,  16  Or.  437;  First  Nat.  Bank 
V.  Anderson,  28  S.  C.  143;  Andrews  v.  Hayden,  88  Ky,  465;  National  U. 
Bank  v.  Todd,  132  Pa.  St.  312;  C/iapnian  v.  Remington,  80  Mich.  652;  County 
Hf  Montgomery  \.  Auchlei/,  92  Mo.  126. 
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In  the  Matter  op  the  Will  op  Booth. 

f]27  Nkw  York,  109.) 
Namk  Written  in  Body  or  Instrument  not  Presumed  to  b«  SiovATcmiL 
—  When  a  testator,  or  the  maker  of  a  contract,  sabsoribes  A  will  or  0(m* 
tract  at  the  end  and  in  the  manner  in  which  instrumenta  art  nraally 
signed,  a  presumption  arises  that  he  affixed  his  name  M  a  aignatar* 
thereto;  but  when  the  name  is  written  in  the  body  of  the  initrament, 
where  a  name  is  usually  inserted  as  descriptive  of  the  person  who  ii  to 
execute  it,  and  rarely  as  a  signature,  no  such  presumption  arises;  and  to 
make  it  a  valid  signature,  it  must  be  shown  that  it  was  written  with  in* 
tent  to  make  it  his  signature.  Where,  therefore,  a  testatrix  writea  her 
name  at  the  beginning  only  of  an  alleged  will,  but  there  ia  no  evidenca 
to  show  that,  directly  or  indirectly,  by  word  or  gesture,  she  referred  to 
her  name  thus  written  as  her  signature,  nor  evidence  of  any  act  on  her 
part  from  which  it  might  be  inferred  that  her  name  there  written  waa 
intended  to  be  in  execution  of  a  completed  will,  a  finding  or  judgment 
that  anch  name  was  there  written  with  intent  that  it  should  have  effect 
as  her  signature  in  final  execution  of  a  will,  cannot  be  sustained,  td* 
though  it  is  proved  that  she  said  to  one  of  the  sabsoribing  witneassat 
"This  is  my  will;  take  it  and  sign  it." 

Cecilia  L.  Booth,  a  resident  of  the  state  of  New  Jersaj  at 
the  time,  wrote  in  her  own  hand  the  following  paper:  — 

*'  If  I,  Cecilia  L.  Booth,  should  die  within  the  year  1884,  I 
leave  to  my  sister,  Geraldine  Josephine  Timoney,  all  money 
due  me  from  my  late  father's,  deceased,  will,  also  my  wearing 
apparel  and  furniture,  and  I  also  leave  to  my  little  nephew, 
Albert  Philip  Timoney,  all  money  deposited  in  the  Emigrant 
Savings  Bank  in  my  maiden  name,  Cecilia  L.  Hatfield. 

"Witnessed  by, — 
"Amelia  Kurrus. 
"Mamie   Clifford. 

«  June  16,  1884." 

On  the  10th  of  August,  1884,  Mrs.  Booth,  then  s  citizen  of 
the  state  of  New  Jersey,  died  in  that  state,  leaving  personal 
property  in  the  city  and  county  of  New  York.  Qeraldine 
Josephine  Timoney  presented  the  instrument  for  probate  in 
the  surrogate's  court  of  the  city  and  county  of  New  York,  and 
the  surrogate  held  that  it  was  well  executed  under  the  laws 
of  New  Jersey,  and  admitted  it  to  probate  as  the  last  will  and 
testament  of  the  deceased.  The  husband  of  Mrs.  Booth,  who 
contested  the  probate,  appealed  to  the  general  term,  where  the 
surrogate's  decision  was  reversed,  and  a  new  trial  by  a  jury 
was  directed.  Eight  questions  were  propounded  to  the  jur}', 
all  of  which  were  answered  in  favor  of  the  validity  of  the 
will.      The   fifth   question    so   propounded    was    as    follows: 
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"  5.  If  the  name  •  Cecilia  L.  Booth  *  was  written  by  Cecilia 
L.  Booth,  deceased,  did  ehe  acknowledge  the  writing  or  mak- 
ing thereof  in  the  presence  of  two  witnesses,  who  were  present 
at  the  same  time,  and  who  subscribed  their  names  to  said 
paper  as  witnesses  in  the  presence  of  said  Cecilia  L.  Booth?" 
The  proponent  applied  for  a  judgment  at  the  general  term, 
which  was  denied,  and  the  contestant  applied  for  a  new  trial, 
which  was  grantea,  on  the  ground  that  the  answer  to  the 
fifth  question  was  nov  ustained  by  the  evidence.  Upon  the 
second  trial  by  jury,  all  he  issues  were  again  found  in  favor 
of  the  proponent,  but  the  general  term  again  denied  pro- 
ponent's motion  for  judgment,  and  directed  a  new  trial  of 
the  fifth  question  only.  Upon  the  third  trial  by  jury,  they 
were  directed  to  answer  the  fifth  question  in  the  negative. 
On  appeal  to  the  general  term,  the  direction  was  sustained, 
and  the  paper  was  held  not  to  be  entitled  to  probate.  Other 
f.xts  are  stated  in  the  opinion. 

J.  Stewart  Rom,  for  the  appellant. 

B.  F.  Watson,  for  the  respondent. 

Follett,  C.  J.  At  common  law,  if  a  person  wrote  his  name 
in  the  body  of  a  will  or  contract  with  intent  to  execute  it  in 
that  manner,  the  signature  so  written  was  as  valid  as  though 
subscribed  at  the  end  of  the  instrument:  Merritt  v.  Clason, 
12  Johns.  102;  7  Am.  Dec.  286;  sub  nom.  Clason  v.  Bailey,  14 
Johns.  484;  People  v.  Murray,  5  Hill,  468;  Catun  v.  Caton,  2 
H.  L.  Gas.  127;  2  Kent's  Com.  511;  1  Dart  on  Vendor  and 
Purchaser,  6th  ed.,  270;  1  Bigelow's  Jarman  on  Wills,  79. 

We  shall  assume,  without  deciding,  that  under  the  laws  of 
New  Jersey  a  will  may  be  legally  executed  if  the  name  of  the 
testator  is  written  by  him  in  the  body  of  the  instrument  with 
aitent  to  so  execute  it.  The  statute  of  that  state  which  pre- 
scribes the  mode  in  which  wills  shall  be  executed  provides: 
"  All  wills  ;uid  testaments  ....  shall  be  in  writing,  and 
shall  be  signed  by  tlie  testator,  which  signature  shall  be  made 
by  the  testator,  or  the  making  thereof  acknowledged  by  him, 
and  such  writing  declared  to  be  his  last  will  in  the  presence 
of  two  witnesses  present  at  the  same  lime,  who  shall  suhscribe 
their  names  thereto  as  witnesses  in  the  presence  of  the  testa- 
tor." Under  this  statute  it  was  held  in  la  re  McElwnine,  18  N. 
J.  E(i.4y'.l,  that  "four  things  are  required:  1.  That  the  will  shall 
h"  in  writing;  2.  Tliat  it  phall  be  signed  by  the  te-t;;t():  ;  3; 
Thai   such   si^n.iture   sliall   be   made  by  the  teslalor.  or  the 
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making  thereof  acknowledged  by  him  in  the  presence  of  two 
witnesses;  4.  That  it  shall  be  declared  to  be  his  last  will  in 
the  presence  of  these  witnesses.  Each  and  every  one  of  these 
requisites  must  exist.  They  are  not  in  the  alternative.  The 
third  requisite  contains  an  alternative,  but  one  of  these  alter- 
natives must  exist.  The  second  requisite,  the  signing  by  the 
testator,  must  exist.  The  second  alternative  of  the  third,  to 
wit,  that  he  acknowledged  '  making  of  the  signature '  will  not 
supply  the  want  of  the  second.  Where  there  is  no  proof  as 
to  the  making  of  the  signature,  such  acknowledgment  is  suf- 
ficient evidence  that  he  made  it,  and  would  prove  compliance 
with  the  requisite  of  signing  by  him.  But  when  it  is  clear 
that  the  testator  did  not  sign  the  will,  this  acknowledgment 
is  not  sufficient.  The  words  of  the  act  are  clear,  and  the  ob- 
ject is  equally  clear,  and  requires  this  construction  to  the 
words."  This  language  was  used  in  respect  to  a  will  to  which 
the  name  of  the  testatrix  was  subscribed  by  one  of  the  sub- 
scribing witnesses  at  her  request,  in  her  presence,  and  in  the 
presence  of  both  subscribing  witnesses.  After  this  was  done, 
the  testatrix  said  "that  was  her  name  and  seal,"  but  did  not 
acknowledge  it  to  be  her  signature,  nor  did  she  then  declare 
that  the  instrument  was  her  will;  and  it  was  held  not  to  have 
been  executed  in  accordance  with  the  statute. 

Wherever  the  name  of  a  testator  appears,  whether  in  the 
body  or  at  the  end  of  a  will,  it  must  have  been  written  with 
intent  to  execute  it,  otherwise  it  is  without  force.  When  a 
testator,  or  the  maker  of  a  contract,  subscribes  it  at  the  end 
and  in  the  manner  in  which  legal  instruments  are  usually 
autlienticated,  a  presumption  arises  that  the  signature  was 
affixed  for  the  purpose  of  creating  a  valid  instrument.  But 
when  the  name  is  written  near  the  beginning  of  the  document, 
where,  as  a  rule,  names  are  inserted  by  way  of  description  of 
the  person  who  is  to  execute  it,  and  rarely  as  signatures,  it 
must,  before  it  can  be  held  to  have  been  inserted  for  the  pur- 
pose of  validating  the  instrument,  be  proved  to  have  been 
written  with  that  intent. 

The  record  contains  no  evidence  tending  to  show  that  ^Irs. 
Booth,  directly  or  indirectly,  by  word  or  gesture,  referred  to 
her  name  in  the  first  line  of  the  paper  as  her  signature,  nor 
is  there  evidence  of  any  act  on  her  part  from  which  it  might 
be  inferred  that  the  name  there  written  was  intended  to  be 
in  execution  of  a  completed  will,  and  her  simple  decl:! ration 
to  Mamie  Clifford,  one  of  the  subscribing  witnesses,  "Tliis  is 
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my  will;  take  it  and  sign  it," — standing  alone,  Ib  insufficient 
to  sustain  a  finding  or  verdict  that  the  name  ^*  Cecilia  L. 
Booth,"  written  by  her  in  the  first  line  of  the  document,  was 
there  written  with  intent  that  it  should  have  effect  as  her 
signature  in  final  execution  of  a  will. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
In  re  Higgins,  94  N.  Y.  554,  In  re  Phillips,  98  N.  Y.  267,  and 
In  re  Hunt,  110  N.  Y.  278,  in  which  it  was  held  that  when  a 
testator  subscribes  a  will  at  the  end,  and  exhibits  it  and  the 
signature  to  the  subscribing  witnesses,  declares  it  to  be  his 
last  will  and  testament,  and  requests  them  to  sign  it  as  wit- 
nesses, it  is  a  sufficient  acknowledgment  of  the  signature. 
Those  cases  are  quite  different  from  the  one  at  bar,  in  this: 
The  signatures  having  been  subscribed  at  the  end,  in  the 
usual  way  in  which  instruments  are  finally  authenticated, 
the  legal  presumption  arose  that  the  signatures  were  written 
for  the  purpose  of  finally  executing  the  documents;  but  as  we 
have  before  shown,  there  is  no  legal  presumption  arising  from 
the  face  of  this  instrument  that  the  name  was  written  as  a 
signature,  nor  is  there  evidence  outside  of  the  paper  from 
which  such  an  inference  can  be  safely  drawn.  It  has  been 
the  object  of  the  statutes  of  the  various  states  prescribing  the 
mode  in  which  wills  must  be  executed  to  throw  such  safe- 
guards around  those  transactions  as  will  prevent  fraud  and 
imposition,  and  it  is  wiser  to  construe  these  statutes  closely, 
rather  than  loosely,  and  so  open  a  door  for  the  perpetration  of 
the  mischiefs  which  the  statutes  were  designed  to  prevent. 

The  judgment  and  orders  appealed  from  should  be  af- 
firmed, with  costs,  payable  out  of  the  estate. 


Wills  —  Sionatubb.  —  The  rule  seems  to  be,  that  the  testator's  signator* 
must  appear  at  the  end  of  a  will,  not  in  the  body  thereof,  in  order  that  th« 
-will  may  be  deemed  properly  signed:  Wtneland'a  Appeal,  118  Pa.  St  37;  4 
Am.  St.  Rep.  671;  Younger  r.  Duffie,  94  N.  Y.  535;  46  Am.  Rep.  156;  Ora. 
biU  T.  Bear,  5  Pa.  St.  441;  47  Am.  Deo.  418;  Chaffee  r.  Boftitt  Muaitm  ^ 
Nob  York,  10  Paiga,  86;  40  Am.  Deo.  226,  and  note. 
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CoLviLLB  V.  Miles. 

[127  Nkw  Yobk,  169.] 
Tttlb  *o  Pbodttots  or  Lkasbd  Farm  in  Lessbs  whbn.  —  Where  a  farm 
is  leased  with  stock  thereon,  in  which  the  landlord  and  the  tenant  have 
a  joint  interest,  the  tenant  agreeing  to  raise  enough  on  the  farm  to  feed 
the  stock,  aud  if  enough  is  not  raised  to  buy  whatever  may  be  neces- 
sary,  the  title  to  hay,  oats,  and  straw  raised  ou  the  farm  is  in  the  tenant, 
and  the  landlord  cannot  recover  in  an  action  of  replevin  brought  by  him 
against  an  officer  who  has  levied  on  such  products  by  virtne  of  attach- 
ments against  the  tenant. 

Replevin  brought  to  recover  a  quantity  of  hay,  oats,  and 
straw  grown  by  a  tenant  on  a  farm  owned  by  the  plaintiff, 
which  was  leased  with  stock  in  which  the  landlord  and  the 
tenant  were  jointly  interested.  The  tenant  left  the  farm  owing 
the  landlord  and  various  other  persons.  The  defendant,  a  con- 
stable, seized  the  property  in  question  under  warrants  of  at- 
tachment issued  by  a  justice  of  the  peace.  The  sheriflF  took 
the  property  under  the  writ  in  this  action,  and  subsequently 
delivered  it  to  the  plaintiff.  On  the  trial  the  value  of  the 
property  was  assessed  at  one  thousand  dollars,  and  the  title 
was  found  to  be  in  the  plaintiff.  Other  facts  are  stated  in  the 
opinion. 

M.  N.  Kane,  for  the  appellant. 

John  Vincent,  for  the  respondent 

FoLLETT,  C.  J.  Frequently  the  title  to  the  products  of 
lands  leased  for  agricultural  purposes  is  reserved  by  the  lessor, 
or  a  lien  is  created  as  security  for  the  payment  of  rent,  but  no 
such  claim  is  put  forward  in  this  case.  It  is  not  asserted  that 
the  landlord  and  tenant  owned  the  products  jointly,  and  title 
was  in  the  one  or  the  other  in  severalty. 

This  action  was  brought  and  maintained  on  the  theory  that 
the  plaintiff  held  the  legal  title  to  the  property  in  question. 
The  only  witness  who  gave  evidence  in  support  of  the  action 
was  the  plaintiff,  who  testified:  "As  near  as  I  can  recollect,  he 
(Kane)  was  to  take  charge  of  the  stock;  he  was  to  raise  enough 
stuff  on  the  place  to  feed  the  stock;  and  if  there  was  not  enough 
to  carry  them  through  the  year,  he  was  to  buy  what  was  neces- 
sary to  carry  it  out,  which  he  has  not  been  doing  for  the  last 
two  years;  the  stuff  was  not  to  be  sold;  there  was  forty  odd 
heads  of  cattle;  you  do  not  raise  stuff  to  sell  when  you  have 
cattle The  hay  and  grain  were  not  to  be  removed;  it 

was  not  raised  to  sell;  it  belonged  to  the  cattle.     Q.  Did  you 
Am.  St  Rkp.,  Vol.  XXIV.  —  28 
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have  any  interest  in  the  farm  after  you  made  the  lease  to  Mr. 
Kane,  or  the  products  of  it  in  any  way?  A.  No,  I  gave  that 
up  with  the  lease  of  the  cows;  I  leased  the  cows  and  I  leased 
everything.  I  gave  him  all  that  the  ground  produced;  I  never 
received  any  of  the  products  for  the  sale  of  young  stock  or 
produce  sold  from  said  farm.  I  never  gave 'any  direction 
about  working  the  farm,  or  made  any  inquiry  of  Kane  as  to 
what  he  was  using  on  the  farm  or  what  he  sold  off  the  farm. 
I  did  not  care,  so  long  as  he  raised  the  milk;  I  told  him  he 
could  use  anything  he  wanted,  except  the  stock.  I  was  en- 
titled to  two  thirds  of  the  stock  when  it  was  sold;  he  sold  it 
all  and  pocketed  it,  and  I  never  got  my  two  thirds;  ....  he 
put  on  seven  cows;  he  kept  sheep  on  the  farm;  I  do  not  know 
what  he  did  with  them;  ....  when  the  farm  was  leased  the 
liay  and  grain  was  not  mentioned  at  all;  he  was  to  raise 
enough  stuff  on  the  farm  to  keep  the  cattle;  if  there  was  not 
enough  raised  on  the  place,  he  was  to  buy  what  was  requisite; 
what  was  raised  on  the  place  was  to  be  fed  to  the  cattle;  .... 
there  was  no  conversation  particularly  in  which  anything  was 
said  about  feeding  the  cattle  from  the  products  raised  on  the 
f  ii;  he  was  to  raise  the  stuflF  and  support  the  cattle;  if  the 
puue  did  not  support  the  cattle,  he  was  to  buy  whatever  was 
necessary;  that  was  the  agreement;  I  cannot  state  what  he 
paid;  I  am  stating  what  I  said;  I  said  it,  and  he  agreed  to  it." 
This  is  all  of  the  testimony  given  in  behalf  of  the  plaintiff 
which  tends  to  show  that  he  reserved  the  title  to  the  products 
of  the  farm.  The  tenant,  and  a  witness  who  heard  the  bar- 
gain, testified  that  it  was  not  agreed  that  the  crops  were  to  be 
fed  on  the  place,  and  that  no  reservation  was  made  in  respect 
to  them. 

The  court  instructed  the  jury,  in  effect,  that  if  the  plain- 
tiff's evidence  was  true,  the  title  to  the  property  was  in  him, 
and  that  he  was  entitled  to  recover,  to  which  the  defendant 
excepted.  The  court  was  also  asked  to  dismiss  the  complaint, 
upon  the  ground  that  the  plaintiff  had  failed  to  establish  title, 
which  was  refused,  and  an  exception  taken. 

In  this  we  think  the  court  erred.  If  the  plaintiff  had  the 
title  lo  this  property,  it  might  have  been  taken  in  execution 
for  his  debts,  or  he  could  have  sold  it  to  a  purchaser  in  good 
faith  and  for  value,  to  the  exclusion  of  the  tenant  and  all 
claiming  undt>r  him.  Such  consequences  do  not  flow  from 
the  contract  testified  to  by  the  plaintiff.  lie  did  not  testify 
that  title   to  the   hay  and  grain   was  reserved  by  him,  but 
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that  the  tenant  agreed  to  feed  enough  of  it  on  the  farm  to  sup- 
port the  stock.  This  did  not  amount  to  a  reservation  of  title, 
but  was  an  executory  contract,  for  a  violation  of  which  the 
landlord  could  have  recovered  damages. 

The  question  involved  in  this  case  has  been  several  times 
considered  by  the  supreme  court  of  this  state.  In  Johnson  v. 
Crofoot,  53  Barb.  574,  37  How.  Pr.  59,  a  farm  was  let  by  a 
written  lease  for  an  annual  money-rent.  The  lease  contained 
a  stipulation  that  the  tenant  "  should  feed  out  the  hay  and 
straw  in  a  careful  and  farmer-like  manner,"  and  it  was  fur- 
ther agreed  that  if  sufficient  hay  and  straw  was  not  raised 
to  keep  the  stock,  the  landlord  was  to  supply  the  deficiency. 
It  was  also  provided:  "The  parties  of  the  first  part  (land- 
lords) are  to  have  full  title,  with  the  privilege  of  taking  pos- 
session at  any  and  all  times,  of  any  and  all  products  of  the 
farm  in  payment  of  the  balance  due  on  the  rent."  A  judg- 
ment was  recovered  against  the  tenant  during  the  existence 
of  the  lease,  and  an  execution  issued  to  the  defendant,  who 
levied  upon  and  sold  about  sixty  tons  of  hay  raised  on  the 
farm  by  the  tenant,  and  then  being  in  his  actual  possession 
on  the  farm.  The  plaintiff  brought  trover,  claiming  that 
under  the  lease  the  title  to  the  hay  never  passed  to  or  vested 
in  the  tenant,  but  that  it  was  to  remain  on  the  farm  for  the 
purpose  of  feeding  the  stock.  Verdict  was  directed  for  the 
defendant  at  the  circuit,  which  direction  was  sustained  at 
general  term,  the  court  saying:  "  But  it  is  argued  b}'  the  coun- 
sel for  the  plaintiff  that  it  (lease)  was  not  a  mortgage,  and 
that  the  title  to  such  hay  as  should  grow  on  the  place  did  not 
pass  to  Tift  (the  tenant),  because  he  stipulated  in  the  lease 
that  he  would  cut  and  get  in  good  order  all  the  hay,  and  that 
he  would  feed  out  the  hay  and  straw  in  a  saving  manner, 
and  because  it  was  further  stipulated  that  he  was  to  have  the 
privilege  of  keeping  a  span  of  horses  all  the  time,  and  a  third 
horse  during  haying,  which,  it  is  claimed,  is  inconsistent  with 
the  idea  that  the  title  to  the  hay  was  to  be  in  him."  In 
answer  to  this  contention  the  court  said:  "  The  covenant  on 
the  part  of  Tift  was  to  save  all  the  hay  and  straw  and  to  care- 
fully feed  it  to  the  stock,  and  to  keep  but  two  horses,  except 
during  haying-time,  was  only  an  agreement  binding  on  him 
at  law;  and  if  he  chose  to  keep  more  horses,  or  to  sell  and 
improvidently  use  the  hay,  it  did  not  authorize  Miller  and 
Rumble,  the  lessors,  to  interfere  with  him,  either  by  taking 
possession  of  it  (for  they  were  entitled  to  possession  only  as 
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security  for  the  unpaid  rent),  or  to  restrain  such  use  of  it  by 
injunction."  In  McComhs  v.  Becker^  3  Hun,  342,  5  Thomp. 
&  C.  550,  the  defendant  leased  his  farm  and  forty  cows  for  a 
money-rent.  It  was  stipulated  that  the  tenant  should  take 
good  care  of  the  cows,  and  in  case  the  hay  raised  on  the  farm 
should  be  insufficient  to  winter  them,  the  landlord  should 
supply  the  deficiency  at  the  rate  of  three  dollars  per  ton,  and 
if  there  should  be  a  surplus,  the  landlord  should  have  it  and 
pay  the  tenant  three  dollars  per  ton  for  it.  A  judgment  was 
recovered  against  the  tenant,  and  an  execution  issued,  under 
which  part  of  the  hay  was  purchased  by  the  plaintiff,  and 
afterwards  the  defendant  (the  landlord)  converted  it  to  his 
own  use.  In  an  action  brought  for  the  conversion,  it  was 
held  that  the  plaintiff  was  entitled  to  recover,  the  court  say- 
ing: "  True,  the  landlord  was  to  have  the  surplus  hay,  and 
pay  three  dollars  per  ton  for  it,  but  this  was  an  executory  con- 
tract for  its  purchase,  the  breach  of  which  would  be  compen- 
sated in  damages.  It  follows  that  the  hay  was  the  tenant's, 
and  subject  to  sale  upon  execution  against  him." 

Hawkins  v.  Giles,  45  Hun,  318,  arose  over  a  lease  of  a  farm 
and  seven  cows  from  April  1,  1883,  to  April  1,  1884,  for  $175 
rent.  The  lessee  agreed  "  to  feed  out  all  the  fodder  on  said 
farm  that  is  raised  on  said  farm,  ....  and  winter  said  stock, 
seven  cows,  through  to  grass  in  the  spring  of  1884  on  hay." 
In  December,  1883,  an  execution  creditor  of  the  lessee  levied 
upon  about  twenty-five  tons  of  hay  grown  upon  the  farm  dur- 
ing that  year,  which  was  sold  to  the  plaintiff  in  the  action. 
The  owner  of  the  farm  prevented  him  from  taking  the  hay, 
claiming,  —  1.  That  the  tenant  left  without  fully  paying  the 
rent;  2.  That  the  hay  was  required  to  keep  the  cows  through 
to  grass  of  1884;  3.  That  he  was  entitled  to  the  manure 
which  would  be  made  by  the  hay  being  fed  on  the  farm.  It 
was  held  that  the  title  to  the  hay  was  in  the  tenant,  and  was 
subject  to  sale  under  the  execution,  and  the  judgment  entered 
in  favor  of  the  plaintiff  was  affirmed. 

Steffin  V.  Steffin,  4  Civ.  Proc.  Rep.  179,  17  Week.  Dig. 
418,  arose  over  an  agreement  to  cultivate  a  farm  on  shares, 
the  occupant  agreeing  to  deliver  "one  half  of  all  the  products 
of  said  farm  to  (the  owner)  Mary  A.  Lockwood."  An  execu- 
tion was  issued  against  the  occupant,  and  levied  upon  grain 
grown  on  the  farm.  It  was  held  that  the  title  to  the  property 
was  in  the  occupant,  the  owner  having  a  lien. 

In   Turner  v,  Batchelder,  17  Me.  257,  a  farm,  with    tools, 
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four  cows,  and  other  stock,  was  leased  for  a  term  of  years,  the 
landlord  to  have  "one  half  of  all  the  corn  and  grain  and 
potatoes  that  shall  grow  on  the  farm,  and  half  of  the  calves 
and  half  of  the  lambs  and  half  of  the  wool.  There  was  a 
clause  in  the  lease  that  the  lessor  was  to  furnish  four  cows, 
one  horse,  and  other  stock  sufficient  to  eat  up  all  the  hay  that 
should  grow  on  said  farm."  The  hay  was  levied  upon  and 
sold  by  a  creditor  of  the  lessee,  who  was  held  to  have  a  levi- 
able interest  in  it,  and  that  the  lessor  had  no  title  to  it. 

In  Symonds  v.  Hall,  37  Me.  854,  59  Am.  Dec.  53,  a  farm 
was  worked  upon  shares.  By  one  of  the  terms  of  the  agree- 
ment, "one  half  of  the  hay  cut  on  the  farm  is  to  be  eat  by  the 
stock  kept  on  the  farm,  and  the  other  half  of  the  hay  is  to  be 
divided  equally  between  the  contracting  parties."  An  execu- 
tion creditor  of  the  occupier  seized  and  sold  the  hay.  The 
owner  of  the  land  brought  trover.  It  was  held  that  the  title 
to  the  hay  before  division  was  in  the  occupier,  and  that  the 
plaintifiF  was  not  entitled  to  recover  for  the  undivided  hay 
sold  under  the  execution. 

In  Orcutt  V.  Moore,  134  Mass.  48,  45  Am.  Rep.  278,  the 
principle  decided  in  the  three  cases  last  cited  was  held  to  be 
the  law  in  Massachusetts. 

The  case  at  bar  was  decided  upon  the  authority  of  Heald 
V.  Builders'  Mutual  Fire  Ins.  Co.,  Ill  Mass.  38,  in  which  it 
was  held  that  a  clause  in  a  lease  similar  in  effect  to  the  agree- 
ment testified  to  by  the  plaintiff  amounted  to  a  reservation 
of  the  title  to  the  owner  of  the  land.  This  case  seems  to  be 
in  conflict  with  the  cases  decided  by  the  supreme  court  of 
this  state;  and  believing  the  rule  declared  by  our  courts  rests 
upon  well-recognized  principles,  we  must  decline  to  follow  the 
supreme  court  of  Massachusetts,  and  overrule  the  judgments 
of  our  own  courts. 

The  judgment  should  be  reversed  and  new  trial  granted, 
cost  to  abide  the  event.  

Landlord  and  Tenant — Lease  —  TrrLK  to  Products  of  Lease,  when 
IN  Tbnant.  —  Under  a  lease  of  a  farm  for  years,  the  rent  payable  in  a  por- 
tion of  the  crops,  the  title  to  the  crops  until  delivery  ia  in  the  tenant:  Chicago 
«te.  ffy  Co.  y.  Linard,  94  Ind.  319;  48  Am.  Rep.  155.  See  also  note  to  Mikt 
r.  Miles,  64  Am.  Dec.  367-370;  Duffus  v.  Bangs,  122  N.  Y.  423. 
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Heath  v.  Hewitt, 

11*27  Nbw  Yoek,  166.] 
WoBD  "Hcnis,**  ni  Dbbd,  Construed  as  Meaning  Ohildrin  when.  — 
Where,  from  the  language  of  a  deed  and  from  the  oironmstancea  sur* 
ronnding  ita  execution,  it  appears  that  the  grantor,  in  using  the  word 
"heirs,"  meant  children,  it  will  be  so  construed,  and  effect  thus  given 
to  the  instrument,  notwitlistanding  the  general  rule  that  a  conveyance 
to  the  heirs  of  a  person  living  is  void  for  uncertainty.  In  this  respect 
there  is  no  distinction  between  grants  and  wills. 

Action  to  recover  one  equal  undivided  eleventh  part  of  cer- 
tain lands  described  in  the  complaint.  The  plaintiff,  who  is 
a  son  of  Warren  Heath,  and  grandson  of  Benjamin  Heath, 
asserted  title  by  virtue  of  a  deed  made  April  28, 1846,  between 
Benjamin  Heath  and  the  heirs  of  Warren  Heath,  to  be  equally 
divided  among  them.  The  recitals  of  the  deed  necessary  to 
an  understanding  of  the  questions  decided  in  the  case  are 
stated  in  the  opinion.  Warren  Heath  had  eight  children,  of 
whom  the  plaintiff  was  one,  at  the  date  of  the  deed,  and  three 
children  were  thereafter  born  to  him.  All  these  children  were 
living  at  the  time  of  the  commencement  of  this  action.  After 
the  death  of  Benjamin  Heath  and  his  widow,  Warren  Heath 
entered  into  possession  of  the  land  in  question,  under  claim 
of  title  as  life  tenant  under  said  deed,  and  so  continued  until 
January  22, 1868.  On  the  day  last  named,  Warren  Heath  and 
his  wife,  for  a  valuable  consideration,  quitclaimed  all  their 
right,  title,  and  interest  in  and  to  said  premises  to  Harvey 
Heath.  On  March  1,  1871,  Harvey  Heath  and  wife,  by  a 
warranty  deed,  conveyed  said  lands  to  Jefferson  S.  Hewitt,  the 
defendant  in  this  action,  who  subsequently  went  into  posses- 
sion under  said  deed,  and  so  continued  up  to  the  time  of  the 
trial.  Warren  Heath  died  in  1886.  The  referee  in  the  case 
found  as  a  conclusion  of  law  that  the  deed  from  Benjamin 
Heath  to  "the  heirs  at  law  of  Warren  Heath,"  who  was  living, 
was  void  for  uncertainty  as  to  who  were  the  grantees,  and 
directed  judgment  to  be  entered  dismissing  the  complaint, 
with  costs.  The  general  term  reversed  this  judgment,  and 
granted  a  new  trial.    Other  facts  are  stated  in  the  opinion. 

S.  Edward  Day  and  H.  Greenfield^  for  the  appellant. 

W.  E.  Hughitt  and  W.  W,  Hare,  for  the  respondent. 

Parker,  J.  Appellant's  contention  is,  that  inasmuch  as 
Warren  Heath  was  living,  a  grant  to  his  heirs  was  void  for 
uncertainty,  as  there  were  no  persons  in  being  who  could  take 
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ander  that  description.  It  is  essential  to  the  validity  of  a 
grant  that  the  parties  be  named  in  the  deed,  or  so  plainly 
designated  as  to  distinguish  them  with  certainty,  and  it  is 
asserted  that  as  there  were  no  heirs  of  Warren  Heath  at 
the  date  of  the  deed,  "because  no  one  can  be  heir  during  the 
life  of  his  ancestor"  (Broom's  Legal  Maxims,  sec.  383),  the 
grantees  were  neither  named  nor  designated.  Our  attention 
is  called  to  the  rule  laid  down  in  Cruise's  Digest,  tit.  29,  c.  3, 
where  it  is  said  to  be  "a  rule  of  the  common  law  that  no  in- 
heritance can  vest  nor  any  person  be  the  actual  complete  heir 
of  another  till  the  ancestor  is  previously  dead, — nemo  est  hsere» 
viventis." 

In  Hall  V.  Leonard,  1  Pick.  27,  a  grant  of  land  to  the  heirs 
of  A  B  was  held  to  be  void,  and  in  a  discussion  of  the  ques- 
tion the  court  said:  "No  case  has  been  found  to  support  a  grant 
to  a  man's  heirs,  he  being  living  at  the  time  of  the  grant." 

So  in  Morris  v.  Stephens,  46  Pa.  St.  200,  a  conveyance  by  a 
grantor  to  "the  heirs  of  his  son  Andrew,"  who  was  then  living, 
was  held  to  be  void  for  uncertainty. 

In  Hubs  v.  Stephens,  51  Pa.  St.  282,  the  grantor  of  the  deed 
under  consideration  was  also  the  grantor  in  the  instrument 
before  the  court  in  Morris  v.  Stephens,  46  Pa.  St.  200. 

In  the  Morris  case  the  deed  described  the  grantees  as  heirs 
of  Andrew  Lantz,  Jr.,  and  the  consideration  expressed  was 
one  dollar  in  money  and  "the  naturallove  and  affection  which 
the  grantor  hath  for  said  heirs";  while  in  the  Hnss  case  the 
grantees  were  described  in  tlie  same  manner,  but  the  consid- 
eration expressed  was  one  dollar  and  "  the  natural  love  at^d 
affection  he  hath  for  his  grandchildren."  The  difference  in  the 
two  cases  being,  that  in  tlie  latter  the  word  "grandchildren," 
in  the  consideration  clause,  appears  in  the  place  of  the  word 
"heirs,"  in  the  former. 

In  the  first  case  the  deed  was  held  to  be  void  for  uncer- 
tainty. But  the  second  was  declared  to  constitute  a  valid 
grant,  because  the  word  "grandchildren"  defined  what  he 
meant  by  the  use  of  the  word  "  heirs  "  in  describing  the  gran- 
tees. It  enabled  the  court  to  ascertain  that  the  word  "  heirs  " 
was  not  used  in  its  technical  sense,  but  that  by  it  the  grantor 
intended  to  describe  the  children  of  Andrew  Lantz,  Jr. 

In  Rivard  v.  Gisenhof,  35  Hun,  247,  the  court  asserted  the 
general  rule  that  a  grant  "  to  the  heirs  "  of  a  living  person  is 
void  for  uncertainty. 

And  in  Umfreville  v.  Keeler,  1  Thomp.  &  C.  486,  the  court 
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recognizes  the  doctrine  of  the  cases  cited,  but  held  that  a  deed 
to  "  E.  U.,  wife  of  A.  U.,  and  her  heirs,  the  children  of  said  A. 
U.,"  was  valid,  and  operated  to  pass  title  to  the  children,  be- 
cause it  was  manifestly  the  intention  of  the  grantor  to  confine 
the  interest  conveyed  to  the  children  of  the  parties  named, 
notwithstanding  the  use  of  the  word  "heirs." 

The  legal  and  well-understood  meaning  of  the  word  "heir  " 
is,  the  one  upon  whom  is  cast  an  estate  of  inheritance  upon 
the  death  of  the  owner,  and  it  follows  that  this  person  is  un- 
certain until  death  occurs;  for  until  that  event  it  can  never 
be  known  to  whom  the  estate  will  fall.  Hence  the  doctrine 
of  the  cases  referred  to,  and  which,  so  far  as  we  have  observed, 
Btand  unquestioned. 

If,  then,  the  word  "  heirs"  in  this  instrument  be  held  to  have 
been  employed  in  its  technical  sense,  it  would  follow  that  the 
deed  should  be  declared  void  for  uncertainty. 

The  courts  of  this  state  do  not  appear  to  have  been  called 
upon  in  the  case  of  a  deed  to  determine  whether,  in  the  light 
of  other  facts  appearing  in  the  deed,  and  the  circumstances 
surrounding  its  execution,  the  word  "heirs"  may  not  be  con- 
strued as  meaning  children  of  such  living  person,  if  it  appears 
that  such  was  manifestly  the  intention  of  the  grantor.  But 
in  the  construction  of  wills  the  question  has  been  consid- 
ered. 

In  Heard  v.  Rorton,  1  Denio,  165,  43  Am.  Dec.  659,  the  tes- 
tator, after  making  sundry  bequests  and  devises,  and  among 
others,  to  his  son  J.  B.  H.  devised  the  residue  of  his  real  es- 
tate, without  words  of  perpetuity,  to  his  son  J.  H..  on  condition 
that  he  should  pay  his  debts;  and  added,  that  if  J.  H.  should 
die  without  issue  at  his  decease,  the  real  estate  should  be 
equally  divided  amongst  the  heirs  of  his  son  J.  B.  H.;  it  was 
held  that  the  words  "heirs  of  J.  B.  H.,"  he  having  children 
living  at  the  time  of  making  the  will,  sufficiently  designated 
these  children  as  the  executory  devisees,  though  J.  B.  H.  was 
himself  then  living,  he  being  referred  to  in  the  will  as  a  living 
person.  Judge  Beardsley,  in  delivering  the  opinion  of  the 
court,  said:  "  Where  the  will  recognizes  the  ancestor  as  living, 
and  makes  a  devise  to  his  heir  eo  nomine,  this  shows  that  the 
term  was  not  used  in  the  strictest  sense,  but  as  meaning  the 
heir  apparent  of  the  ancestor  named." 

Now  in  this  case,  Warren  Heath  was  living  at  the  time 
of  the  making  of  the  deed,  which  fact  pufficiently  appears  in 
the  deed,  because  the  grantor  reserved  to  him  a  life  estate  in 
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the  lands  sought  to  be  conveyed,  and  he  had  children  living, 
among  whom  was  the  plaintiff  in  this  action. 

In  Vannorsdall  v.  Van  Deventer,  51  Barb.  137,  the  devise 
was  to  the  legal  heirs  of  his  (testator's)  brother  A.,  deceased, 
and  to  the  legal  heirs  of  his  sister  M.,  deceased,  and  to  the 
heirs  of  his  brother-in-law  W.  V.  At  testator's  death,  W.  V. 
was  still  living.  It  was  held  that  the  word  "  heirs,"  in  so  far  as 
it  related  to  the  heirs  of  his  brother-in-law  W.  V.  was  used  as 
synonymous  with  the  word  "children,"  for  the  will  assumes  that 
he  was  then  living;  that  the  children  of  \V.  V.  were  entitled 
to  take,  and  that  the  estate  became  vested  in  them  immedi- 
ately upon  the  death  of  the  testator. 

These  cases  were  cited  with  approval  in  Cushman  v.  Horton, 
69  N.  Y.  149,  in  which  the  rule  is  laid  down  that  to  the  word 
"  heirs  "  must  be  given  the  ordinary  legal  meaning,  unless  it 
appears  the  testator  used  the  word  in  other  than  the  primary 
legal  sense,  in  which  event  courts  should  give  effect  to  the  in- 
tention of  the  testator. 

If  it  be  said  that  both  in  England  and  in  this  country  the 
courts  have  more  generally  supported  indefinite  forms  of  trans- 
mission by  will  than  by  grant,  because  in  the  case  of  wills 
they  are  intended  to  go  into  effect  at  a  future  time  and  to  pro- 
vide for  future  and  uncertain  events,  not  only  for  individuals 
named,  but  also  for  described  classes  of  donees  to  be  ascer- 
tained by  evidence  at  the  death  of  the  testator  or  afterwards, 
while  in  the  case  of  the  present  conveyance  the  very  nature 
of  the  act  excludes  the  necessity  of  indefiniteness,  it  may  be 
answered  that  this  difference  is  not  of  moment  in  determining 
whether  the  particular  rule  of  construction  adopted  in  the 
cases  cited  is  applicable  here.  The  determination  made  was, 
that  if  from  the  whole  will  it  was  manifest  that  in  using  the 
word  "  heirs  "  the  testator  meant  children,  the  court  should  so 
construe  it,  and  thus  give  effect  to  the  intention  of  the  testa- 
tor. 

But  the  statute  also  requires  the  court  to  give  effect  to  the 
intent  of  the  grantor  in  making  the  conveyance  before  us,  if 
it  may  be  done  consistently  with  the  rules  of  law.  It  provides 
that,  "  in  the  construction  of  every  instrument  creating  or  con- 
veying, or  authorizing  the  creation  or  conveyance,  of  any  estate 
or  interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to 
carry  into  effect  the  intent  of  the  parties,  so  far  as  such  intent 
can  be  collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law":   1  Rev.  Stats.  699,  Edmonds's  ed.,  sec.  2. 
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As  the  intent  of  the  parties  is  to  govern  in  grants  as  well  as 
wills,  there  seems  to  be  no  basis  on  which  to  found  a  dis- 
tinction between  them  as  to  the  interpretation  to  be  given  to 
the  word  "heirs,"  if  in  the  one  case  as  in  the  other  it  appears 
that  it  was  not  the  intention  of  the  grantor  or  testator  to  use 
it  in  its  ordinary  legal  sense. 

We  are  then  to  ascertain  whether  the  grantor  intended  by 
the  words  "  the  heirs  of  Warren  Heath  "  to  designate  and  de- 
scribe the  children  of  Warren  Heath  as  his  grantees. 

It  has  been  determined  in  many  cases  that  the  word  "heirs," 
notwithstanding  its  primary  and  well-understood  meaning,  is 
Busceptible  of  more  than  one  interpretation:  Heard  v.  Hortorij 
1  Denio,  165;  43  Am.  Dec.  659;  Vannorsdall  v.  Van  Deventer, 
51  Barb.  137;  Cushman  v.  Horton,  59  N.  Y.  149.  And  in 
determining  which  must  be  here  given,  we  may  look  at  the 
surrounding  circumstances  existing  when  the  contract  was 
entered  into,  the  situation  of  the  parties,  and  the  subject-mat- 
ter of  the  instrument:  French  v.  Carhart,  1  N.  Y.  96;  Coleman 
V.  Beach,  97  N.  Y.  545-553. 

At  the  date  of  the  instrument,  Warren  Heath  had  eight 
children,  who  were  also  the  grandchildren  of  Benjamin  Heath, 
the  grantor.  Warren  Heath  was  not  only  living,  but  the  deed 
distinctly  recognizes  that  fact,  in  that, —  1.  It  recites  that  the 
"conveyance  is  made  subject  to  a  certain  judgment  rendered 
in  favor  of  Jonas  Rude  of  $250,  the  amount  of  which  judg- 
ment the  said  Warren  hereby  agrees  to  pay";  and  2.  The 
instrument  undertakes  to  reserve  "the  whole  use  and  absolute 
control  of  the  said  premises  ....  to  my  son  Warren  during 
his  life." 

These  facts  bring  the  question  before  us  within  the  rule  laid 
down  in  Heard  v.  Horton  and  other  cases  cited  svpra,  that 
when  a  will  recognizes  the  ancestor  as  living,  and  makes  a 
devise  to  his  heir  in  that  name,  it  sliows  that  the  term  was 
used  as  meaning  the  heir  apparent  of  the  ancestor  named,  or, 
as  stated  in  the  Vannorsdall  case,  that  the  word  "  heirs  "  was 
used  as  synonymous  with  the  word  "  children." 

That  he  intended  to  describe  the  children  of  his  son  Warren 
as  his  grantees  is  further  supported  by  the  fact  that  the  grant 
is  by  its  terms  immediate,  the  grantor  undertaking  to  reserve 
a  life  estate  in  the  premises  to  himself  and  to  others  for  their 
lives.  The  conveyance  was  not  to  Warren  Heath  for  life,  and 
after  his  death  to  his  heirs,  but  it  constituted  a  present  grant 
to  persons  whom  the  grantor  designated  as  the  heirs  of  War- 
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ren  Heath,  with  an  attempted  reservation  for  the  benefit  of 
Warren,  and  the  only  persons  answering  that  description,  in 
any  sense  in  which  the  word  is  employed,  whether  technically 
or  popularly,  would  be  the  children  of  Warren. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 


"HKiRa"  AND  "Children"  —  Construction  of,  as  Used  tn  Wills 
AHD  Deeds. — The  word  "heirs  "may  be  construed  to  mean  "children," 
when  it  clearly  appears  from  the  other  parts  of  the  instrument  that  it  is  not 
aaed  in  its  purely  legal,  technical  sense:  Chisioold  v.  Hicks,  132  111.  494; 
22  Am.  St.  Rep.  549,  and  note;  Vickars  v.  Leigh,  104  N.  C.  248;  Broliar  v. 
Marquis,  80  Iowa,  49.  The  distinction  between  the  terms  "  children  "  and 
"  heirs,  "  as  used  in  a  will,  is  generally  unimportant:  Loehwood'a  Appeal,  55 
Conn.  157.  No  explanation  appearing  from  the  context,  the  word  "heirs," 
when  used  in  a  legal  instrument  to  designate  the  persons  to  whom  personalty 
devolves,  moans  those  persons  who  under  the  statute  of  distribution  would, 
in  the  event  of  death  or  intestacy,  be  entitled  to  the  property  of  him  by 
whom  they  u«  designated  u  heirs:  Johnson  v.  Knighta  qf  Honor,  53  Ark. 
26S. 
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[127  Nbw  York,  217.] 
TaiTDSB  OT  Past  ot  Mortgaqb  Debt  mot  Availablk  ttkless  Kept 
OooD,  WHEN, — Where  a  mortgagee  covenants  to  release  a  portion  of 
the  mortgaged  premises  upon  payment  of  a  specified  part  of  the  sum 
secured  by  the  mortgage,  a  tender  of  the  amount  specified  is  not  avail- 
able in  a  suit  to  foreclose  the  mortgage,  unless  the  tender  is  kept  good 
and  the  money  paid  into  court.  Where  such  tender  is  made  for  the 
purpose  of  basing  upon  it  a  demand  for  aflSi  niative  relief,  the  principle 
that  he  who  seeks  equity  must  do  equity  compels  the  mortgagor  to  keep 
the  tender  good,  before  it  will  allow  him  to  maintain  a  suit  to  destroy  the 
lien  of  the  mortgage  on  account  of  a  tender  and  refusal. 

Action  to  foreclose  a  mortgage.  The  opinion  states  the 
case. 

Frederick  Collin,  for  the  appellants. 

A.  J.  Simpson,  for  the  respondents. 

Vann,  J.  The  mortgage  in  question,  dated  April  9,  1881, 
was  given  to  the  plaintiffs  by  the  defendants  Tuch  to  secure 
the  payment  of  the  sum  of  $5,260,  being  part  of  the  purchase 
price  of  the  premises  therein  described.  The  principal  was 
payable  May  1,  1891,  and  the  interest  semi-annually  at  the 
rate  of  five  per  cent  per  annum.  There  was  an  interest  clause 
in  the  usual  form,  the  period  of  grace  being  sixty  days.     The 
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premises  embraced  three  adjoining  parcels  of  land  in  the  city 
of  Elmira,  known  as  the  eastern,  the  central,  and  the  western, 
and  also  a  house  and  lot  in  the  village  of  Blossburg,  Pennsyl- 
vania. The  mortgage  provided  that  if  the  mortgagors  should 
sell  either  of  the  parcels,  the  mortgagees  would  release  to  the 
purchaser  the  portion  so  sold  free  and  discharged  from  the  lien 
of  the  mortgage,  upon  receipt  of  the  sum  of  $2,500  for  the 
release  of  the  Blossburg  parcel;  $1,750  for  the  eastern  and 
$850  each  for  the  central  and  western  parcels.  It  was  furtlier 
provided  as  follows:  "The  said  sums  when  paid  shall  be 
credited  on  the  gross  amount  due  hereunder,  and  shall  be  in 
partial  liquidation  and  exoneration  hereof,  but  in  no  event 
shall  the  said  mortgagees  receive  a  greater  sum  than  the  said 
principal  sum  of  $5,260,  with  the  interest  and  accretions  here- 
under. In  case  the  mortgagors  shall  exercise  their  privilege, 
as  next  hereinafter  granted,  of  paying  off  any  part  of  the 
principal  at  any  time  other  than  upon  a  sale  of  the  premises 
herein  described,  then  the  amount  to  be  paid  to  secure  the 
release  of  any  of  the  parcels  upon  a  sale  shall  abate  propor- 
tionately. And  it  is  hereby  further  understood  and  agreed 
that  the  mortgagors  have  the  privilege  of  paying  off  any  part 
of  the  principal  sum  during  the  term  hereof  (provided  they 
shall  not  be  otherwise  in  default),  all  payments  of  principal 
and  interest  to  be  evidenced  by  indorsements  on  the  bond, 
and  not  otherwise."  ihe  mortgage  was  collateral  to  a  bond, 
which,  in  addition  to  the  usual  stipulations,  contained  a  pro- 
vision that  all  the  agreements  mentioned  in  the  mortgage 
*'in  reference  to  releasing  portions  of  the  premises  upon  a 
sale  of  any  of  the  parcels  of  land  therein  described,  and  also 
in  reference  to  any  and  all  payments  to  be  made  on  account 
of  the  principal  or  interest  of  this  bond,  or  otherwise,  shall 
be  considered,  and  shall  be  a  part  of  this  bond  or  obligation 
as  if  incorporated  therein." 

June  11,  1883,  the  defendants  Tuch  paid  to  the  plaintiffs 
the  sum  of  $850,  and  thereupon  the  westerly  parcel  was  duly 
released  from  the  lien  of  the  mortgage.  No  other  part  of  the 
principal  has  been  paid,  and  the  interest  due  May  1,  1887,  is 
still  unpaid.  July  11,  1887,  or  more  than  sixty  days  after 
said  default,  this  action  was  commenced  to  foreclose  said 
mortgage,  and  a  lis  pendens  in  the  usual  form  was  filed,  the 
plaintiffs  having  elected  to  call  the  whole  amount  due.  The 
defendants  Tuch  served  an  answer,  and  in  November,  1887, 
an  amended  answer,  and  in  December  following,  Theresa  L. 
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Hoppe,  their  daughter,  purchased  the  central  and  easterly 
parcels,  and  received  separate  conveyances  of  the  same,  re- 
corded, respectively,  December  3, 1887,  and  February  18, 1888. 

January  3,  1838,  Mrs.  Hoppe  and  the  defendants  Tuch 
tendered  the  plaintiffs  the  sum  of  $2,600  of  principal,  and 
$185  for  interest  and  costs,  and  demanded  the  release  of  the 
central  and  easterly  lots.  Releases,  proper  in  form,  were  at 
the  same  time  presented,  and  a  demand  made  that  the 
plaintiffs  execute  the  same  as  a  condition  of  receiving  the 
money.  Notice  was  also  given  of  the  conveyances  to  Mrs. 
Hoppe.  The  plaintiffs  refused  to  execute  the  releases,  or  to 
receive  the  money,  upon  the  ground  that  they  were  entitled 
to  the  whole  amount  unpaid  upon  the  mortgage.  The  money 
tendered  was  not  subsequently  kept  good,  nor  paid  into  court, 
but  the  same  was  used,  wholly  or  in  part,  by  the  person  to 
whom  it  belonged,  and  by  whom  the  tender  was  made  in  be- 
half of  the  defendants  Tuch  and  Hoppe. 

The  cause  was  tried  in  February,  1888,  and  shortly  before, 
a  supplemental  answer  was  served  in  behalf  of  Mr,  and  Mrs. 
Tuch,  setting  up  said  tender,  and  demanding  "  that  by  the 
judgment  of  the  court,  ....  the  said  two  parcels  of  land 
for  the  release  of  which,  or  to  procure  the  release  of  which, 
the  said  sums  were  and  still  are  tendered  the  said  mortgagees 
be  released  from  the  lien  and  effect  of  the  said  mortgage,  and 
that  any  judgment  of  foreclosure  which  may  be  rendered 
herein  be  limited  to  the  premises  and  parcels  of  land  de- 
scribed in  said  mortgage  other  than  those  hereinbefore  re- 
ferred to  and  described,  and  to  procure  the  release  of  which 
from  the  said  mortgagees  such  tender  of  said  amount  and 
amounts  was  and  were  and  is  made." 

The  trial  court  held  the  tender  insufficient,  and  rendered 
judgment  for  the  plaintiffs.  The  general  term  affirmed,  upon 
the  grounds  that  as  the  mortgagors  were  in  default,  they  were 
not  in  a  situation  to  enforce  a  release;  that  the  tender,  being 
conditional,  was  insufficient,  and  being  made  the  basis  of  an 
affirmative  claim,  should  have  been  kept  good. 

Without  here  considering  the  other  grounds,  we  base  our 
affirmance  of  the  judgment  upon  the  one  last  named. 

Assuming  that  the  conditional  tender,  although  not  suffi- 
cient to  discharge  the  mortgage  debt,  was  sufficient  to  call 
into  action  the  covenant  to  release,  still  we  are  of  the  opinion 
that,  under  the  circumstances,  the  sum  tendered  should  have 
been  kept  good,  and  brought  or  paid  into  court. 
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The  general  rule  is,  as  laid  down  in  the  noted  case  of  Kort- 
right  V.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145,  that  when  the 
entire  sum  secured  by  a  mortgage  is  due,  a  tender  of  the 
amount  unpaid,  at  any  time  before  a  sale  in  foreclosure,  ex- 
tinguishes the  lien,  and  that  as  it  leaves  the  debt  unaffected, 
it  is  not  necessary  to  keep  the  tender  good,  or  pay  the  money 
into  court.  We  do  not  think,  however,  that  the  facts  of  this 
case  bring  it  within  the  general  rule.  The  tender  in  ques- 
tion was  not  made  under  the  covenant  of  the  mortgagors  to 
pay  the  debt,  but  under  the  covenant  of  the  mortgagees 
to  release  the  land,  because  only  the  sum  required  to  procure 
a  release  of  part  of  the  lands  was  tendered,  not  the  amourit 
required  to  pay  the  mortgage.  The  object  was,  not  to  dis- 
charge an  obligation  of  the  defendants,  but  to  compel  the 
performance  of  a  promise  by  the  plaintiffs.  This  was  so 
stated,  in  substance,  by  the  agent  of  the  mortgagors  when 
he  made  the  tender,  was  well  understood  by  all  who  were 
present,  and  is  conceded  by  the  learned  counsel  for  the  de- 
fendants in  his  points.  This  expressed  purpose  was  followed 
by  a  supplemental  answer,  alleging  the  tender  and  demand- 
ing judgment  for  the  release  of  the  two  parcels,  "to  procure 
the  release  of  which  the  said  sums  were  tendered."  In  other 
words,  the  tender  was  made  for  the  purpose  of  basing  a  de- 
mand for  affirmative  relief  upon  it;  and  where  that  is  the 
case,  the  rule  as  stated  above  does  not  apply,  but  a  different 
rule,  founded  on  the  principle  that  he  who  seeks  equity  must 
himself  do  equity,  is  called  into  action,  and  compels  the 
mortgagor  to  keep  the  tender  good,  before  it  will  allow  him 
to  maintain  an  action  to  destroy  the  lien  of  the  mortgage  on 
account  of  a  tender  and  refusal.  As  was  said  by  this  court 
in  Tuthill  v.  Morris,  81  N.  Y.  94,  99:  "Although  the  authori- 
ties cited  sustain  the  proposition  that  when  a  tender  has  been 
duly  made  of  the  full  anjount  due,  it  will  discharge  tlie  lien, 
and  be  a  good  defense  against  its  enforcement,  witliout  the 
tender  being  kept  good,  yet  we  are  clearly  of  the  opinion  that 
it  should  be  kept  good,  in  order  to  entitle  the  mortgagor  to  the 
affirmative  relief  which  he  seeks  in  this  action,  and  which  the 
judgment  awards  him,  viz.,  the  extinguishment  of  the  mort- 
gage." 

Where  the  mortgagors,  although  defendants,  assume  the  po- 
sition of  plaintiffs,  and  demand  in  their  answer  that  part  of  the 
mortgaged  promises  be  released  pursuant  to  an  agreeineut  of 
the  mortgagees  contained  in  the  mortgage,  no  efi'ect  will  be 
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given  to  the  tender,  unless  the  money  is  brought  into  court. 
It  would  be  inequitable  to  extinguish  the  security  in  part, 
without  giving  to  the  holders  of  the  mortgage  the  benefit  of 
the  proportionate  payment  for  which  they  had  contracted. 
A  tender,  in  order  to  become  the  foundation  of  an  action  in 
equity,  must  be  kept  good  or  it  will  be  wholly  ineffectual: 
Breunich  v.  Weselman,  100  N.  Y.  609,  610;  Halpin  v.  Phoenix 
Ins.  Co.,  118  N.  Y.  165,  178;  Day  v.  Strong,  29  Hun,  505. 

The  position  of  the  defendants  that  they  did  not  ask  for 
affirmative  relief  has  no  foundation  in  the  record.  While  they 
did  not  demand  in  their  supplemental  answer  that  the  plain- 
tiffs be  compelled  to  execute  a  release,  they  did  demand  that 
a  release  be  decreed  by  the  court,  as  appears  from  the  quota- 
tion already  made.  At  the  beginning  of  the  trial  their  coun- 
sel announced  "  that  the  only  defense  in  this  case  made  by 
the  defendants  was  under  the  supplemental  answer,  and  that 
they  withdrew  their  amended  answer  and  waived  all  rights 
thereunder."  That  statement  did  not  withdraw  the  counter- 
claim plainly  set  forth  in  the  supplemental  answer,  nor  relieve 
the  defendants  from  the  consequences  of  the  position  that  they 
deliberately  took  when  they  asked  for  affirmative  relief  in  the 
last  of  the  three  answers  served  by  them,  and  the  one  upon 
which  they  stood  when  they  went  to  trial. 

The  judgment  should  be  affirmed,  with  costs. 


Tender  —  What  Necessary  to  Keep  Good.  —  The  tender  of  a  mortgage 
debi  must  be  keep  good  to  release  the  lien  of  the  mortgage:  Moore  v.  Gor- 
man, 43  Min.  428;  19  Am.  St.  Rep.  247,  and  note.  A  tender  of  money  made 
in  the  pleadings  must  be  followed  by  a  payment  into  court,  to  prove  suflBcient: 
Weaver  v.  Nugent,  72  Tex.  272;  13  Am.  St.  Rep.  792;  Warrington  v.  Pollard, 
24  Iowa,  281;  95  Am.  Dec.  727,  and  note;  Clower  v.  Fleming,  81  Ga.  247; 
Halpin  v.  Phoenix  Ins.  Co.,  118  N.  Y.  165;  Sanders  v.  Peck,  131  111.  408; 
Alexander  v.  Oneida  County,  76  Wis.  56;  contra,  see  Loughborough  v.  Mc- 
Nevin,  74  Cal.  250;  5  Am.  St.  Rep.  435.  A  court  of  equity  will  not  inter- 
fere to  relieve  a  mortgagor,  who,  by  his  negligence,  fails  to  perform  his  con- 
tract, whereby  the  whole  debt  becomes  due  and  payable,  unless  he  tenders  or 
pays  th«  whole  debt:  Noyes  v.  Clark,  7  Paige,  179;  32  Am.  Dec.  621. 
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Holmes  and  Griggs  Manupaoturing  Company  v. 
Holmes  and  Wessell  Metal  Company. 

(1-27  Nkw  Yoke,  2fi2.J 

Corporation  mat  Take  Stock  of  Ofher  Corporations  in  Payment  ot 
Debt.  —  Althongh  a  corporation  cannot  parchaae  or  deal  in  the  stock  of 
other  corporations,  unless  it  is  expressly  authorized  by  law  so  to  do,  it 
may  take  title  to  such  stock  in  payment  of  a  debt.  And  a  statute  pro* 
hibiting  a  corporation  organized  under  it  from  using  any  of  its  funds  in 
the  purchase  of  any  stock  in  any  other  corporation  does  Qot  limit  its 
power  to  take  such  stock  in  payment  of  a  debt. 

Power  of  Private  Corporation  to  Sell  its  Plant  and  Reiire  from 
Business. — A  private  manufacturing  corporation  has  the  right,  with 
the  consent  of  all  its  stockholders,  to  sell  its  plant  to  another  corpora- 
tion and  retire  from  business,  taking  in  payment  the  stock  of  such  other 
corporation.  And  the  fact  that  the  stock  so  taken  is  issued  to  and  held 
by  a  trustee  for  it  does  not  render  the  transaction  ultra  vires. 

Ultra  Vires  —  Plea  of,  not  Permitted  to  Pretail  whkrb  It  will 
not  Advance  Justice.  —  A  plea  of  ultra  rnres  is  not  permitted  to  prevail 
where  it  will  not  advance  justice,  but  will  accomplish  a  legal  wrong. 
Where,  therefore,  a  corporation  having,  through  an  executed  contract, 
acquired  title  to  the  stock  of  another  corporation,  sells  it,  the  vendee 
cannot  defeat  an  action  to  recover  the  price  thereof  on  the  plea  that  the 
transaction  by  which  hi«  vendor  acquired  title  was  ultra  vire*,  even  ad- 
mitting that  it  was  so. 

Action  on  a  promissory  note.     The  opinion  states  the  case. 
Adam  C.  Ellis,  for  the  appellants. 
Sidney  S.  Harris,  for  the  respondent. 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
of  a  promissory  note  bearing  date  December  1,  1884,  executed 
by  the  defendant  the  Holmes  and  Wessell  Metal  Company, 
and  indorsed  by  the  defendants  Morse  and  Shonnard.  The 
defenses  were  ultra  vires,  no  consideration,  and  a  non-tender 
of  certain  stock,  for  the  purchase  price  of  which  the  note  was 
given.  The  plaintiff  is  a  manufacturing  corporation,  organ- 
ized under  the  general  act  of  1848,  for  the  purpose  of  manu- 
facturing sheet  and  rolled-brass  wire,  tubing,  and  other  articles 
composed  wholly  or  in  part  of  metal,  in  the  city  of  New 
York.  Its  president  was  Charles  E.  L.  Holmes,  and  its  sec- 
retary and  treasurer  was  George  C.  Edwards.  On  the  twelfth 
day  of  July,  1881,  Holmes  and  Edwards  entered  into  an 
agreement  with  the  defendants  Shonnard,  Morse,  and  one 
Charles  Wessell  to  organize  a  new  company  for  the  manu- 
facture of  brass,  nickeline  alloys,  and  other  composite  metals, 
under  the  corporate  name  of  the  Holmes  and  Wessell  Metal 
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Company,  the  capital  stock  of  such  con)pany  to  be  one 
hundred  thousand  dollars,  the  whole  amount  to  be  issued  and 
paid  up  in  cash;  three  fourths  thereof  to  be  subscribed  and 
paid  by  Holmes  and  Edwards,  and  the  remaining  one  fourth 
by  the  other  parties  to  the  agreement.  The  agreement,  in  its 
preamble,  recites  that  Holmes  and  Edwards  propose  to  trans- 
fer the  rolling-mill  belonging  to  the  plaintiff,  including  all  of 
the  machinery,  tools,  and  appliances  connected  therewith,  to- 
gether with  the  lease  of  the  premises  occupied  by  the  plaintiff, 
for  the  sum  of  fifty  thousand  dollars.  Subsequently,  and  at 
an  annual  meeting  of  the  plaintiff's  stockholders  held  on  the 
twentieth  day  of  July,  1881,  the  president  and  secretary  were 
instructed  to  sell  to  the  Holmes  and  Wessell  Metal  Company 
the  entire  machinery  and  plant  owned  by  the  plaintiff  for 
the  sum  of  fifty  thousand  dollars;  and  also  authorized  them 
to  sell  to  the  same  company  all  the  material  manufactured, 
unmanufactured,  and  in  process  of  manufacture  owned  by 
the  plaintiff,  and  to  also  subscribe  for  three  thousand  shares 
of  the  capital  stock  of  the  company,  and  to  pay  for  the  same 
out  of  the  proceeds  of  the  sale  of  the  mill  and  materials. 

It  further  appears  that  the  Holmes  and  Wessell  Metal 
Company  was  incorporated  on  the  fifteenth  day  of  July,  1881, 
and  that  Charles  E.  L.  Holmes  subscribed  for  two  thousand 
shares  and  George  C.  Edwards  one  thousand  shares  of  the 
capital  stock.  Thereafter,  and  on  the  twenty-third  day  of 
July,  1881,  the  new  company,  at  a  meeting  of  its  stockhold- 
ers, authorized  the  purchase  from  the  plaintiff  of  its  plant 
and  machinery,  and  to  pay  therefor  the  sum  of  $50,000, 
and  for  the  entire  stock  of  materials  manufactured  and  un- 
manufactured owned  by  the  plaintiff  the  sum  of  $31,333.96; 
and  on  the  first  day  of  September  thereafter,  such  sale 
was  completed  by  the  transfer  of  the  plaintiff  company 
to  the  defendant  company  of  its  entire  plant,  machinery, 
etc.,  and  in  payment  therefor  the  defendant  company  issued 
to  George  C.  Edwards,  trustee,  the  stock  subscribed  for  by 
Holmes  and  Edwards,  amounting  to  $75,000,  and  the  bal- 
ance, $6,333.96,  was  paid  in  cash.  After  such  transfer  the 
plaintiff  discontinued  its  business. 

On  the  first  day  of  December,  1884,  the  plaintiff  entered 
into  a  contract  with  the  defendants  Morse,  Shonnard,  and 
said  Charles  Wessell,  in  which  the  plaintiff  agreed  to  sell  to 
the  other  parties  thereto  1,440  shares  of  the  stock  of  the 
defendant  company,  standing  in  the  name  of  Edwards,  aa 
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trustee,  for  the  sum  of  thirty  tliousund  dollars,  payable  five 
thousand  dollars  in  cash,  and  the  bahmce  by  certain  proinis- 
Bory  notes,  of  which  the  note  in  suit  is  one.  The  agreement 
further  provided  that  the  stock  should  remain  in  the  nan)e  of 
Edwards,  or  some  other  officer  of  the  plaintiff,  as  trustee;  that 
it  might  be  voted  upon  by  him  until  delivered  as  specifically 
provided  in  the  contract. 

It  is  doubtless  true  that  a  corporation  cannot  purchase  or 
deal  in  stocks  of  other  corporations,  unless  expressly  author- 
ized by  law  so  to  do:  Talmage  v.  Pell,  7  N.  Y.  328;  Berry  v. 
Yates,  24  Barb.  200;  Milhank  v.  New  York  etc.  R.  R.  Co.,  64 
How.  Pr.  20;  Mechanics*  Mut.  Sav.  Bank  v.  Meriden  Agency 
Co.,  24  Conn.  159;  Central  R.  R.  Co.  v.  Pennsylvania  R.  R. 
Co.,  31  N.  J.  Eq.  475;  Hazlehurst  v.  Sdvannah  etc.  R.  R.  Co., 
43  Ga.  57;  Valley  R'y  Co.  v.  Lake  Erie  Iron  Co.,  46  Ohio  St. 
44;  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268-284;  17  Am. 
St.  Rep.  319;  Franklin  Co.  v.  Lewis'on  Institution  for  Savinris, 
68  Me.  43;  28  Am.  Rep.  9;  Hill  v.  Nisbet,  100  Ind.  341-349. 

It  is  equally  true,  however,  that  it  may  do  whatever  may 
be  necessary  in  the  exercise  of  its  corporate  franchises.  The 
selling  of  property  and  collection  of  debts  is  among  the  powers 
given,  and  hence  it  may  take  title  to  all  kinds  of  property, 
even  the  stock  of  another  company,  in  the  payment  of  a  debt: 
Talmage  v.  Pell,  7  N.  Y.  328,  and  cases  above  cited. 

The  statute  under  which  the  plaintiff  was  incorporated  pro- 
vides that  "it  shall  not  be  lawful  for  such  company  to  use 
any  of  their  funds  in  the  purchase  of  any  stock  in  any  other 
corporation  ":  Laws  1848,  c.  40,  sec.  8.  The  funds  here  spoken 
of  evidently  mean  the  money  of  the  company,  and  the  statute 
was  not  intended  to  limit  the  powers  of  the  corporation  beyond 
that  already  indicated. 

The  plaintiff  was  a  private  manufacturing  corporation.  It 
exercises  no  powers  of  a  public  nature,  and  has  attempted  no 
combination  by  which  the  public  may  in  any  manner  be  preju- 
diced. There  are  consequentl}'  no  questions  affecting  pub- 
lic policy  to  be  considered.  The  purpose  of  the  company  is 
expressed  in  a  preamble  to  the  resolutions  adopted  autlioriz- 
ing  the  sale  of  its  plant  and  stock  of  materials  on  hand  to  the 
defendant  company.  It  was,  in  short,  to  increase  the  busi- 
ness of  the  stockholders,  by  adding  to  the  manufacture  of 
brass  that  of  German  silver  and  nickel  alloys.  The  scheme 
adopted  was  the  organization  of  a  new  corporation,  bringing 
in  some  other  persons  with  additional  capital.     The  stock  in 
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the  new  company  was  subscribed  for  by  Holmes  and  Edwards 
individually,  and  the  stock,  when  finally  issued,  was  issued 
to  Edwards.  It  is  true,  he  takes  it  as  trustee,  and  holds  it 
as  such  for  the  plaintiff,  but  this  we  do  not  regard  as  neces- 
sarily ultra  vires.  The  plaintiff  had  the  right,  with  the  con- 
sent of  its  stockholders,  to  sell  its  plant  and  retire  from  busi- 
ness; and  it  appears  from  the  evidence  in  this  case  that  the 
consent  of  all  the  stockholders  was  given  to  the  sale  that  was 
made. 

In  Kent  ▼.  Quicksilver  Mining  Co.j  78  N.  Y.  159-186,  Fol- 
ger,  J.,  in  delivering  the  opinion  of  the  court,  says  that  "  a 
corporation  may  not  do  acts  which  affect  the  public  to  its 
harm,  inasmuch  as  they  are  per  se  illegal,  or  are  malum  pro- 
hibitum. Then  no  assent  of  stockholders  can  validate  them. 
It  may  do  acts  not  thus  illegal,  though  there  is  want  of  power 
to  do  them,  which  affect  only  the  interests  of  the  stockhold- 
ers. They  may  be  made  good  by  the  assent  of  the  stockhold- 
ers, so  that  strangers  to  the  stockholders,  dealing  in  good 
faith  with  the  corporation,  will  be  protected  in  a  reliance  upon 
those  acts." 

In  the  case  of  Trea dwell  v.  Salisbury  Mfg.  Co.,  7  Gray,  393- 
405,  66  Am.  Dec.  490,  it  was  held  that  the  directors  of  a  manu- 
facturing corporation  may  sell  the  whole  property  of  the  cor- 
poration to  a  new  corporation,  taking  payment  in  shares  of 
stock  of  the  new  company,  to  be  distributed  among  the  stock- 
holders of  the  old  company.  In  Howe  v.  Boston  Carpet  Co., 
16  Gray,  493,  it  was  held  that  one  manufacturing  corporation 
may  take  the  shares  of  another  in  payment  of  a  debt.  Chap- 
man, J.,  in  delivering  the  opinion  of  the  court,  in  commenting 
upon  the  case  Treadwcll  v.  Salislncry  Mfg.  Co.,  7  Gray,  393,  HQ 
Am.  Dec.  490,  says  that  "while  corporations  quasi  public 
may  be  restrained  and  directed  in  the  management  of  their 
affairs,  yet  corporations  established  for  trading  and  manu- 
facturing purposes  may  wind  up  their  affairs  whenever  they 
think  proper  to  do  so,  and  in  the  manner  adopted  in  that  case- 
The  legality  of  the  transaction  could  not  have  depended  on 
the  intention  of  the  corporation  to  wind  up  its  affairs  imme- 
diately. If  it  had  taken  the  stock  in  the  payment  for  goods, 
or  for  the  sale  of  a  building,  or  land,  or  water-power,  which  it 
did  not  want  or  desire  to  sell,  while  it  still  carried  on  its 
business,  the  act  must  have  been  equally  legal." 

In  Hodges  v.  New  England  Screw  Co.,  1  R.  I.  312-347,  53 
Am.  Dec.  624,  the  facts  were,  in  many  respects,  similar  to 
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those  under  consideration.  Greene,  C.  J.,  says:  "Nor  have 
we  any  doubt  that  the  screw  company  might  have  rightfully 
taken  this  stock  in  the  iron  company  in  payment  for  their 
rolling-mill,  if  it  had  been  taken  with  a  view  to  sell  it  again, 
and  not  permanently  hold  it.  Again,  it  is  to  be  observed  the 
directors  were  not  investing  the  funds  of  the  screw  company 
in  the  stock  of  the  iron  company.  They  had  on  hand  an 
unsalable  rolling-nnll,  and  thoy  owed  a  heavy  debt  for  it,  and 
one  great  object  in  taking  the  stock  in  the  iron  company  was 
to  realize  for  the  rolling-mill,  and  in  part  pay  thereby  the 
debt":  State  v.  Western  Irrigating  Canal  Co., 40  Kan.  96;  10  Am. 
St.  Rep.  166;  Leathers  v.Janney,  41  La.  Ann.  1120;  Hibernia 
Ins.  Co.  v.  St.  Louis  etc.  Trans.  Co.,  8  Fed.  Rep.  516;  Taylor  v. 
North  Star  Gold  Mining  Co.,  79  Cal.  285;  Miners*  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543;  99  Am.  Dec.  300;  State  v.  Butler,  86 
Tenn.  614;  Morawetz  on  Private  Corporations,  sec.  212. 

The  plaintiff  has  sold  its  rolling-mill,  machinery,  etc.,  to 
the  defendant.  It  has  taken  stock  in  the  latter  company  in 
payment  therefor.  Inasmuch  as  this  was  done  with  the  con- 
sent of  all  of  the  stockholders,  it  being  the  act  of  a  private 
corporation,  not  in  any  manner  harming  the  public,  we  see  no 
reason  for  condemning  its  title  to  the  stock  so  obtained: 
Palmer  v.  Cypress  Hill  Cemetery,  122  N.  Y.  429-436. 

But  assuming  the  transaction  to  have  been  ultra  viret,  the 
defenses  interposed  would  still  be  unavailable.  The  plaintifif 
has  the  stock  and  has  paid  for  it.  It  cannot  be  recovered 
back  by  the  defendant,  for  the  transaction  is  completed  and 
closed.  Whilst  the  contract  remained  executory,  if  it  was 
unauthorized,  a  stockholder  or  person  interested  might  have 
interfered  by  injunction,  and  prevented  the  transfer  of  the 
property  of  the  plaintiff  to  the  defendant.  But  the  contract 
having  become  executed,  the  title  of  the  stock  now  vests  in 
the  plaintiff,  and  it  has  the  power  to  sell  and  dispose  of  the 
same:  Sistare  v.  Best,  88  N.  Y.  526-543;  Milbanh  v.  New 
York  etc.  R.  R.  Co.,  64  How.  Pr.  20. 

The  contract  under  which  the  note  in  suit  was  given  was 
made  in  December,  1884,  nearly  four  years  after  the  plaintiff 
became  the  owner  of  the  stock.  No  claim  is  made  that  that 
contract  is  for  any  reason  illegal  or  void.  Numerous  cases 
are  found  in  which  the  courts  have  refused  to  execute  con- 
tracts that  were  ultra  vires,  but  this  action  is  not  based  upon 
such  a  contract.  The  courts  will  not  permit  the  plea  of  ultra 
vires  to  prevail,  whether  interposed  for  or  against  a  corpora- 
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tion,  where  it  would  not  advance  justice,  but  would  accom- 
plish a  legal  wrong:  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y. 
378-381;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  20  Am. 
Rep.  504. 

To  hold  that  the  plaintiff  could  not  dispose  of  the  stock 
would  deprive  it  of  the  consideration  received  for  the  transfer 
of  its  rolling-mill  and  material,  thus  accomplising  a  wrong, 
and  not  advancing  justice. 

Our  conclusions  are,  that  it  had  title  to  the  stock,  and  that 
consequently  there  was  a  valuable  consideration  for  the  note 
in  suit. 

The  question  raised  in  reference  to  the  non-tender  of  the 
stock  was  properly  disposed  of  by  the  general  term. 

The  judgment  should  be  affirmed,  with  costs. 

CORPORATIOHB  —  POWKR  OF  OnB   CORPORATION   TO   PcROHAflS  TH«  StOCK 

OF  Another.  —  Corporations  cannot  purchase  the  stock  of  other  corpora- 
tions, unless  expressly  empowered  to  do  so,  bat  they  may  take  the  same  in 
payment  of  a  debt,  or  as  security  for  a  debt:  People  v.  Chicago  Ocu  Trust  Co., 
130  111.  268;  17  Am.  St.  Rep.  319,  and  note;  Pearson  v.  Concord  B.  B.  Coj-p., 
62  N.  H.  537;  13  Am.  St.  Rep.  590. 

Corporations  —  Power  to  Sell  out  Plant. — A  corporation  may  con- 
tract to  sell  its  property  and  surrender  its  stock,  unless  expressly  prohibited 
from  so  doing:  Bollins  v.  Shaver  Wagon  etc,  Co.,  80  Iowa,  380;  20  Am.  St.  Rep. 
427,  and  note;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543;  99  Am.  Dec.  300, 
and  extended  note  discussing  this  subject  thoroughly.  There  is  nothing  to 
prevent  a  corporation  from  selling  all  of  its  property,  if  permitted  to  do  so 
by  its  charter,  and  it  is  the  wish  of  its  stockholders:  Leathers  v,  Janney,  41 
La.  Ann.  1120. 

Corporations  —  Contracts  Ultra  Vires  —  Plea  or,  when  Unavail- 
able. —  The  plea  of  ultra  vires  should  not  prevail  where  it  would  defeat  jus- 
tice or  accomplish  a  legal  wrong:  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y. 
135;  19  Am.  St.  Rep.  482,  and  note.  Where  a  corporation  has  enjoyed  the 
benefit  of  such  a  contract,  it  is  estopped  to  set  up  the  plea  of  ultra  vires:  Sher- 
man Center  etc  Co.  v.  Morris,  43  Kan.  282;  19  Am.  St.  Rep.  134,  and  note; 
BollinB  T.  Commis$wner»t  15  CoL  103;  Chewacia  Lime  Work*  t.  Ditmuke*^  87 
AU.3M. 
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OmKAX.  D>inAL  ik  Answer  Simply  Puts  in  Issuk  All  Matters  Which 
Flaiktiit  is  Bo0ND  to  Provk.  —  In  an  action  on  a  contract,  a  general 
danial  in  tba  answer  puts  iu  issue  all  matters  which  the  plaintiff  ia 
bound  to  prove  to  make  out  his  cause  of  action,  and  nothing  more.  If 
the  defendant  seeks  to  avail  himself  of  facts  not  appearing  upon  the 
fao«  of  the  contract,  in  order  to  establish  its  invalidity  he  must  plead 
them. 

XrocMoa  to  Show  Illboalitt  of  Contract  Sued  on  Inadmihsibli  under 
Oknkral  Dsnial  when.  —  Where,  in  an  action  on  a  contract,  the  com- 
plaint sets  forth  and  the  plaintiff  proves  a  contract  valid  on  its  face,  the 
defendant  eannot,  under  an  answer  which  ia  simply  a  general  denial, 
give  evidence  tending  to  show  that  the  contract  was  against  public  pol> 
ioy,  and  therefore  illegal. 

Action  to  recover  five  thousand  dollars  and  interest  thereon, 
alleged  to  be  held  in  trust  for  the  defendant  under  the  follow- 
ing agreement:  — 

"  Resolved,  that  the  street  commissioner  be  and  he  is  hereby 
authorized  and  directed  to  make  a  contract  for  lighting  all  the 
streets,  avenues,  roads,  squares,  parks,  public  buildings,  and 
places  of  the  city  of  New  York  with  coal  gas.  Such  contract 
to  be  founded  on  sealed  bids  and  proposals,  and  to  be  made 
with  the  company,  giving  adequate  security,  to  be  approved 
by  the  comptroller,  in  the  manner  provided  by  law,  which 
shall  agree  to  do  the  same  for  the  lowest  price  for  each  lamp 
or  light  per  annum,  or  quantity  when  it  can  be  measured, 
according  to  the  existing  regulations,  and  affording  to  such 
company  sufficient  time  to  lay  their  mains  and  introduce  gas 
as  required  by  the  contract.  The  provisions  of  the  contract 
last  made  and  executed  with  the  Manhattan  Gas  Company, 
as  far  as  practicable,  shall  be  embodied  in  the  contract  made 
in  pursuance  of  this  resolution,  and  the  term  during  which 
the  same  is  to  continue  will  be  for  the  same  number  of  years 
as  that  contract.  Any  resolution  or  ordinance  inconsistent 
with  this  resolution  is  hereby  repealed. 

"New  York,  June  14.  1866. 

"  Received  of  R.  W.  Milbank  five  thousand  dollars  (* '.^OOO), 
and  also  certificate  for  two  hundred  and  fifty  (250)  shares  of 
the  stock  of  the  People's  Gas-Light  Company  of  the  city  of 
New  York,  number  seven  (7),  the  said  money  and  stock  to  be 
returned  to  said  Milbank  in  case  the  resolution  above  shall 
not  be  passed  and  take  effect  before  the  10th  of  July  next- 
It  being  understood  and  agreed  that  said  Milbank  shall  have 
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the  right,  at  his  election,  in  case  said  resolution  shall  pass 
and  take  effect  before  the  said  10th  of  July,  to  purchase  back 
the  said  stock  at  any  time  within  sixty  (60)  days  from  the 
time  said  resolution  shall  take  effect,  by  paying  to  me  fifteen 
thousand  dollars  ($15,000)  therefor;  and  that  he  shall  on  his 
part  be  bound  to  purchase  the  same,  and  pay  said  fifteen 
thousand  dollars  ($15,000)  therefor,  within  said  sixty  (60) 
days,  at  my  election.  Morgan  Jones." 

"I  assent  to  and  join  in  the  above  understanding  and 
agreement.  R.  W.  Milbank. 

"New  York,  June  14,  1866." 

Other  facts  are  stated  in  the  opinion. 
Jra  ShafeVf  for  the  appellant. 
Joseph  Fettretch,  for  the  respondent. 

Parker,  J.  On  the  trial  the  plaintiff,  for  the  purpose  of 
establishing  a  cause  of  action,  introduced  in  evidence  the 
agreement  of  the  defendant  to  return  the  five  thousand  dol- 
lars paid  to  him  in  the  event  that  the  resolution  therein  re- 
ferred to  should  not  be  passed  and  take  effect  before  the  lOth 
of  July  following,  a  record  of  the  proceedings  of  the  board  of 
aldermen  and  board  of  councilmen,  and  a  veto  message  by 
the  mayor,  showing  that  the  resolution  did  not  take  effect 
before  July  10th,  together  with  proof  that  a  demand  for  a 
return  of  the  money  was  made  prior  to  the  commencement  of 
the  action,  and  rested.  Tliereupon  the  defendant  made  a 
motion  to  dismiss  the  complaint,  assigning,  among  others,  the 
following  grounds:  1.  A  valid  trust  has  not  been  established; 
2.  The  contract  is  void,  because  on  its  face  it  appears  that  its 
purpose  was  to  improperly  influence  legislation. 

It  appears  from  the  agreement  that  Jones,  at  the  time  of  its 
execution,  received  from  Milbank  five  thousand  dollars,  which 
on  the  happening;  of  a  certain  event  he  agreed  to  return.  It 
did  not  provide  that  Jones  should  pay  to  Milbank  five  thou- 
sand dollars,  but  that  "the  said  money  (the  receipt  of  which 
had  been  acknowledged)  to  be  returned  to  said  Milbank  in 
case  the  resolution  shall  not  be  passed  and  take  effect  before 
the  10th  of  July  next." 

Clearly,  such  a  transaction  contains  every  element  essential 
to  the  creation  of  a  valid  trust:  Day  v.  Roth,  18  N.  Y.  448-453. 

It  is  the  tendency  of  judicial  decision  to  discountenance  all 
attempts  to  influence  the  deliberations  and  determinations  of 
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public  bodies  and  officers,  other  than  by  arguments  which, 
being  openly  made,  bear  directly  upon  the  merits  of  a  pend- 
ing measure  or  application,  because  in  contravention  of  a 
sound  public  policy.  A  contract  founded  on  a  violation  of 
this  wholesome  rule  of  law  is  illegal,  and  the  court  will  not 
lend  its  aid  to  a  party  seeking  its  enforcement,  but  will  declare 
the  contract  void,  leaving  the  parties  to  it  in  the  position  in 
which  they  placed  themselves:  Mills  v.  Millsy  40  N.  Y.  546; 
100  Am.  Dec.  535. 

The  defendant,  in  his  motion  for  a  dismissal  of  the  com- 
plaint, invoked  this  rule  of  law,  but  the  situation  then  pre- 
sented, as  we  think,  did  not  support  his  position.  It  did  not 
appear  that  Jones  was  an  alderman,  a  councilman,  or  mayor. 
There  was  no  evidence  relating  to  the  contract  or  the  object 
sought  to  be  accomplished  by  it  outside  of  the  instrument 
itself,  and  it  does  not  appear  from  an  examination  of  its  pro- 
visions that  it  comes  within  the  condemnation  of  the  law 
I'ccause  against  public  policy.  It  did  not  provide  that  Jones 
should  assist  in  procuring  the  passage  of  the  resolution  therein 
referred  to,  or  that  he  should  render  any  services  whatever. 
It  purports  to  make  Jones  the  depositary  merely  of  the  money, 
to  be  by  him  returned  in  the  event  that  the  resolution  should 
fail  to  pass  and  take  eflfect  before  July  10th.  The  court 
therefore  rightly  denied  the  defendant's  motion  to  dismiss 
the  complaint,  who  at  once  entered  on  the  introduction  of 
testimony  tending  to  show  that  the  contract  was  against  pub- 
lic policy.  Plaintiff's  counsel  seasonably  objected  that  it  was 
immaterial, incompetent,  and  not  admissible  under  the  answer, 
because  not  pleaded.  The  objection  was  overruled,  and  the 
exception  taken  thereto  presents  the  question  assigned  for 
error  by  the  appellant.  The  answer  was  a  general  denial, 
and  the  plaintiff  insisted  on  the  trial,  as  he  does  on  this  ap- 
peal, that,  not  having  been  informed  by  the  answer  that  the 
illegality  of  the  contract  would  be  an  issue  on  the  trial,  he 
could  not  be  expected  to  be  prepared  nor  required  to  meet  it. 
Under  a  general  denial,  the  rule  undoubtedly  is,  that  if  the 
illegality  appears  on  the  face  of  the  complaint,  or  necessarily 
appears  from  plaintiff's  evidence,  advantage  may  be  taken  of 
it  by  defendant,  who  must  also  be  permitted  to  controvert  by 
evidence  everything  which  the  plaintiff  is  bound,  in  the  first 
instance,  to  prove,  in  order  to  make  out  his  cause  of  action. 
And  the  cases  cited  by  the  respondent  in  support  of  the  ruling 
will  be  found  on  analysis  to  come  wilhin  it. 
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In  Russell  v.  Burtoriy  66  Barb.  539,  the  contract,  as  proved 

by  the  plaintiff,  was  for  lobby  services,  and  void. 

In  Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  the  complaint  was 
dismissed  on  the  opening  of  plaintiff's  counsel  because  it  ap- 
peared therefrom  that  the  contract  relied  on  was  illegal. 

In  Cary  v.  Western  U.  Tel.  Co.,  20  Abb.  N.  C.  333,  the  plain- 
tiff, in  making  proof  of  his  contract,  introduced  evidence 
showing  its  invalidity. 

And  in  O'Brien  v.  McCann,  58  N.  Y.  376,  Clifford  v.  Dam, 
81  N.  Y.  52,  and  Griffin  v.  Long  Island  R.  R.  Co.,  101  N.  Y. 
348,  the  court  simply  declared  the  rule,  that  under  a  general 
denial  the  defendant  may  give  evidence  tending  to  disprove 
any  fact  which  the  plaintiff  is  bound  to  prove  in  order  to 
recover.  But  in  this  case  it  neither  appeared  from  the  com- 
plaint or  the  evidence  presented  by  the  plaintiff  that  the  con- 
tract was  illegal;  and,  as  we  have  already  shown,  when  the 
plaintiff  rested  the  evidence  established  a  cause  of  action. 
The  general  denial  put  in  issue  all  matters  which  the  plain- 
tiff was  bound  to  prove:  nothing  more.  He  was  required  to 
prove  the  contract  entered  into  by  defendant,  which  was  on 
its  face  valid.  Having  accomplished  that,  he  could  not  be 
compelled  to  enter  into  a  controversy  over  matters,  not  ap- 
pearing in  the  contract,  involving  the  question  of  its  validity 
or  invalidity,  because  he  had  not  been  notified  by  the  answer 
that  the  defendant  proposed  to  assert  his  own  participation 
in  that  which  was  a  violation  of  law  as  a  shield  against  the 
consequences  of  his  agreement. 

This  rule  has  been  enforced  so  long  that  it  seems  unneces- 
sary to  support  it  at  this  time  by  an  extended  reference  to  the 
decisions,  and  we  shall  therefore  end  the  discussion  by  citing 
a  few  of  the  cases  in  which  the  courts  of  this  state  have  said 
that  a  defendant,  in  order  to  avail  himself  of  facts  not  appear- 
ing on  the  face  of  a  contract  to  establish  its  invalidity,  must 
plead  it:  Dingeldein  v.  Third  Ave.  R,  R.  Co.,  37  N.  Y.  575; 
Goodwin  v.  Massachusetts  Mut.  Life  Ins.  Co.,  73  N.  Y.  480; 
May  V.  Burras,  13  Abb.  N.  C.  384;  Haywood  v.  Jones,  10  Hun, 
500;  Schreyer  v.  Mayor  etc.,  7  Jones  &  S.  1;  Vischer  v.  Bagg, 
21  Week.  Dig.  399;  Honegger  v.  Wettstein,  94  N.  Y.  252. 

The  judgment  should  be  reversed. 

Pleading  —  General  Denial.  — A  general  denial  setting;  forth  no  new 
matter  need  not  be  replied  to:  DreiUing  v.  Fi)-if,  Nat.  Bank,  43  Kan.  197;  19 
Am.  St.  Rep.  TiC.  A  general  denial  adn-.its  proof  of  anything  controvert- 
ing directly  the  allegations  of  the  coiuplaiiit;  Johnson  v.  Oswald,  3S  iliuu. 
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850;  8  Am.  St.  Rep.  698,  and  note.  The  illegality  of  a  contract,  to  be  avail- 
able aa  a  defense,  must  be  pleaded:  Heffton  v.  Pollard,  73  Tex.  96;  15  Am. 
St.  Rep.  764,  and  note.  An  answer  denying  "generally  each  and  every 
allegation  "  of  the  complaint  ia  good  as  a  general  denial,  and  it  ie  error  for 
the  court  to  refuse  to  allow  the  defendant  to  introduce  eTideuoe  competent 
■ndar  auuh  a  plea:  Ptnttr  t.  Staight,  1  Wash.  366. 


Greene  v.  Cousb. 

[127  New  York,  866.] 

TiTLS  TO  Lahd  bt  Adverse  Possession  Effectoal  as  That  Created 
IN  Any  Other  Manner. — Title  to  land  established  by  adverse  pos. 
session  is  as  effectual  for  the  purposes  of  remedy  or  defense  founded 
npon  it  as  that  created  in  any  other  manner. 

Yendbb  in  Possession  as  Owner  Claimino  Title  may  Dispute  his  Ven- 
dor's Title.  —  The  rule  that  where  a  vendee  enters  into  possession  of 
premises  under  a  contract,  he  cannot,  while  he  remains  in  possesiiion, 
dispute  the  title  of  his  vendor,  does  not  apply  in  a  case  where,  at  the 
time  of  the  contract  to  purchase,  the  vendee  is  in  possession  as  owner 
claiming  title,  and  his  entry  was  not  under  his  vendor. 

Party  in  Possession  having  Title  may  Purchase  Outstanding  Title 
WITHOUT  BEING  EsTOPPED.  —  A  person  who  is  in  possession  of  land  as 
owner  claiming  title  may,  for  the  purpose  of  fortifying  and  quieting  his 
title,  purchase  an  outstanding  title,  without  being  estopped  from  dis- 
puting the  title  so  purchased,  in  case  it  becomes  necessary  so  to  do. 

Ejectment.     The  opinion  states  the  case. 

James  R.  Baumes,  for  the  appellant. 

W.  and  0.  W.  Youmnns,  for  the  respondent. 

Potter,  J.  The  action  is  ejectment,  and  was  brought  to 
recover  posses.->ion  of  an  undivided  one-twelfth  part  of  the 
premises  described  in  the  complaint.  The  answer  was  a  de- 
nial of  the  complaint,  also  title  in  the  defendant,  also  title  in 
the  defendant  arising  from  adverse  possession  of  the  premises 
for  more  than  twenty  years,  and  a  counterclaim. 

The  premises  as  claimed  in  the  complaint  consist  of  120 
acres  in  the  northwest  corner  of  the  east  half  of  great  lot 
No.  24,  Evans  patent,  in  Delaware  County. 

It  was  stipulated  by  the  defendant,  for  the  purpose  of  this 
appeal,  that  the  plaintiff  showed  title  in  herself  as  one  of  the 
heirs  at  law  of  Martha  Bradstreet,  deceased,  to  an  undivided 
one  twelfth  of  the  premises  in  question,  except  as  such  title 
may  have  been  defeated  by  the  adverse  holding  of  the  defend- 
ant herein  and  his  predecessors,  or  parted  with  by  force  of 
the  agreement  of  date  March  5,  1875,  hereinafter  set  forth. 
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The  plaintiff  proved  and  read  in  evidence  an  instrument, 
of  which  the  following  is  a  copy: — 

"  Received  from  A.  Couse  his  note  of  four  hundred  dollars, 
for  the  purchase  price,  with  cost  of  suits,  of  an  undivided 
two-thirds  interest  in  one  hundred  acres  in  the  northwest  cor- 
ner of  great  lot  24,  Evans  patent,  known  as  the  wild  lot, 
and  being  the  same  premises  claimed  to  have  been  occupied 
by  the  said  Couse  for  some  years  past;  and  I  agree  to  forward 
to  said  Couse  by  mail,  within  ten  days,  a  deed  therefor. 

"  W.  YouMANS,  Attorney  for  Bradstreet  Heirs. 

"Dated  Delhi,  N.  Y.,  March  5,  1875." 

He  proved  that  the  land  therein  mentioned  was  that  in 
dispute,  also  gave  evidence  that  the  note  had  not  been  paid, 
and  the  recovery  of  a  judgment  upon  the  note  which  had  not 
been  paid. 

The  defendant  examined  his  grantor  at  considerable  length 
to  prove  the  defense  of  adverse  possession  of  the  premises, 
and  that  the  defendant  entered  into  the  possession  under  a 
deed  from  his  father,  Alexander  Couse,  in  1882,  who  entered 
into  the  possession  of  the  premises  in  1849  under  a  deed 
from  his  father,  Peter  Couse,  Sen.,  who,  some  years  before, 
entered  into  possession  under  a  written  title  from  Joseph  Nut- 
ter, and  that  such  occupation  had  been  continuous  for  over 
forty  years,  and  that  none  of  the  occupants  had  entered  into 
possession  under  plaintiff  or  any  one  from  whom  plaintiff 
derived  title,  and  was  proceeding  with  the  examination  of 
other  witnesses  upon  that  subject  when  the  court  ruled  as  fol- 
lows: "The  court:  I  think  I  must  stop  this  evidence;  you 
must  make  some  other  defense  than  the  statute  of  limitatioi.s, 
or  I  must  direct  a  verdict  against  you.  The  more  I  think  of 
this  question,  the  more  I  think  the  statute  of  limitations  can- 
not prevail  here."  Defendant's  counsel  duly  excepted  to  such 
ruling  and  decisions.  "The  court  rules  that  under  the  con- 
tract of  March  5,  1875,  and  the  note  of  four  hundred  dollars 
given  therefor,  and  the  various  stipulations  and  contracts  in 
connection  with  that,  that  this  defendant  has  lost  his  right  to 
avail  himself  of  the  adverse  possession  of  hiniself  and  of  his 
predecessors,  and  declined  to  receive  any  further  evidence  of 
occupation  and  of  adverse  possession  by  the  defendant  and 
his  predecessors."  To  which  ruling  and  decision  the  defend- 
ant's counsel  duly  excepted. 

After  some  additional  evidence  on  the  part  of  the  plaintiff 
in  relation   to  a  subsequent  arrangement  as  to  the  time  and 
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condition  of  delivery  of  the  deed  and  payment  of  the  purchase 
price,  the  court  directed  a  verdict  for  plaintiflF,  to  which  de- 
fendant excepted. 

When  the  defendant  was  thus  precluded  from  giving  further 
evidence  on  the  subject  of  adverse  possession,  that  already 
given  tended  to  prove  title  by  adverse  possession  in  the  de- 
fendant's grantor  at  the  time  such  instrument  of  March  6, 
1875,  was  made,  and  thus  there  was  presented  a  question  of 
fact  for  the  jury  in  that  respect.  And  title  so  established  may 
bo  as  effectual  as  that  created  in  any  other  manner  for  the 
purposes  of  remedy  or  defense  founded  upon  it:  Barnes  v. 
Light,  116  N.  Y.  34,  and  case  there  cited. 

Upon  this  state  of  facts,  the  question  is  presented,  whether 
the  defendant  should  have  been  precluded  or  estopped  from 
proving  the  defense  of  title  to  the  premises  by  adverse  posses- 
sion. 

The  plaintiff  and  Alexander  Couse,  at  the  time  such  con- 
tract was  made,  respectively  claimed  to  be  the  owner  of  the 
premises,  and  for  the  purposes  of  the  question  it  may  here  be 
assumed  that  Alexander  Couse  and  his  grantor  had  been  in 
the  actual  and  continuous  possession  of  the  premises  for  forty 
or  more  years,  and  the  plaintiff  and  those  under  whom  she 
claimed  had  not,  during  that  period,  if  ever,  been  in  the  actual 
possession,  and  that  neither  the  said  defendant  nor  any  of  his 
grantors  had  ever  entered  into  or  retained  possession  of  the 
premises  with  any  permission  of  or  privity  with  the  plaintiff, 
or  her  predecessors  in  title. 

In  the  absence  of  any  of  these  relations,  the  defendant  and 
his  grantors  owed  no  duty  or  obligation  to  the  plaintiff,  and 
was  therefore  at  liberty  to  fortify  his  title,  or  purchase  peace 
at  any  price,  and  of  whomsoever  he  chose. 

If,  however,  the  adverse  possession  of  the  defendant's  grantor 
and  those  under  whom  he  entered  and  claimed  had  not  ripened 
into  a  title  at  the  time  the  contract  of  March,  1875,  was  made, 
and  excluding  the  time  of  the  pendency  of  the  action  which 
was  discontinued,  the  right  to  assert  the  continuance  there- 
after of  such  pos:^ession  to  perfect  and  support  title  as  against 
the  plain tifif  would  have  been  defeated  by  it. 

I  am  aware  of  the  rule  that  where  a  lessee  or  vendee  enters 
into  possession  of  premises  under  a  lease  or  contract,  he  can- 
not, while  he  remains  in  possession,  dispute  the  title  of  the 
lessor  or  vendor,  but  this  case  is  lacking  in  the  essential  ele- 
ment which  creates  such  estoppel.    Neither  the  defendant  nor 
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his  grantors  entered  into  the  possession  by  any  manner  of  con- 
sent or  contractual  relation  with  the  plaintiff,  or  her  ancestors 
or  grantors.  The  rule  in  relation  to  estoppel  does  not  apply 
"  where,  at  the  time  of  the  purchase,  the  vendee  is  in  as  owner 
claiming  title,  and  his  entry  was  not  under  the  vendor  ":  Glen 
V.  Gihsnn,  9  Barb.  634-640.  "Where  a  man  is  in  posses- 
sion of  land  as  owner  having  title,  he  is  at  liberty  to  purchase 
the  land  over  again  as  often  as  claimants  shall  appear,  who 
are  not  in  possession,  and  thus  quiet  such  claims  and  fortify 
his  title,  without  being  estopped  from  disputing  the  title  of 
such  subsequent  vendors,  should  it  afterwards  become  neces- 
sary for  him  to  do  so":  Jackson  v.  Leek,  12  Wend.  105;  Bain 
V.  Mafteson,  54  N.  Y.  666. 

Even  in  a  consummated  purchase,  the  grantee  in  fee  may 
purchase  in  an  outstanding  title  hostile  to  his  grantor  and 
fortify  his  own  defective  title:  Kenada  v.  Gardner^  3  Barb.  589. 

In  Watkins  v.  Holman,  16  Pet.  54,  it  is  said  by  the  court, 
in  discussing  such  relations,  that  "  the  relation  of  landlord 
and  tenant  in  no  sense  exists  between  vendor  and  vendee." 

Judge  Bronson,  in  delivering  the  opinion  of  the  court  in 
Osterhoxit  v.  Shoemaker,  3  Hill,  518-518,  says:  "The  grantee 
takes  the  land  to  hold  for  himself  and  to  dispose  of  it  at  his 
pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor,  and 
he  does  him  no  wrong  when  he  treats  him  as  an  utter  stranger 
to  the  title." 

These  views  lead  to  the  conclusion  that  the  exceptions  above 
mentioned  were  well  taken,  and  require  a  new  trial. 

Judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Haight,  J.,  delivered  a  dissenting  opinion,  of  which  the  following  is  a 
synopsis:  The  question  presented  for  review  is,  whether  or  not  the  defend- 
ant can  avail  himself  of  the  defense  of  adverse  possession.  It  is  not  qaes- 
tioued  that  one  holding  adversely,  and  defending  upon  that  ground,  may 
purchase  of  a  third  person  an  outstanding  title  to  support  his  own,  whether 
he  doubts  the  validity  of  his  previous  title  or  not,  and  that  such  purchase 
will  not  aflFect  his  right  to  defend  under  his  claim  of  adverse  possession;  but 
a  very  different  question  is  presented  by  the  facts  under  consideration.  By 
the  settlemuut  and  agreement  of  March  5,  1875,  the  defendant  in  the  action 
tliereby  settled  not  only  admitted  and  recognized  the  plaiutifF's  title  and 
right  to  recover,  but  also  waived  his  right  or  claim  of  adverse  posses-^iou, 
and  his  subsequent  possession  must  be  deemed  to  be  under  the  contract  to 
purchase.  By  that  agreement  the  plaintiff  was  induced  to  discontinue  her 
action,  and  thus  forego  the  establishing  of  her  title  by  judicial  decree. 

If  the  defendant  is  now  permitted  to  avail  himself  of  the  defense  of  ad- 
verse possession,  he  may  be  permitted  to  establitih  a  defense  in  consequence 
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of  the  agreement,  and  a  breach  thereof,  which  could  not  have  been  main- 
tained  had  the  settlement  and  agreement  not  been  made.  This  shoald  not 
be  allowed  under  the  well-settled  principles  of  estoppel.  The  agreemeot 
debarred  the  plaintiff  from  maintaining  an  action  to  oust  the  defendant's 
grantor  until  be  made  a  breach  in  his  contract  to  purchase.  The  defendant 
gets  no  better  title  than  his  father  had,  and  if  the  defense  was  not  avail- 
able to  the  father,  it  would  not  b«  to  the  son.  It  is  not  claimed  that  there 
was  any  fraud  or  deception  in  making  the  contract.  When  a  person  in  pos- 
session of  land  covenants  to  pay  another  for  it,  ho  thereby  acknowledges  his 
vendor's  title,  and  is  estopped  from  setting  up  a  title  in  himself,  unless  he 
can  show  that  he  was  deceived  or  iiDposed  upon  in  making  the  agreement: 
Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  sec.  317;  Jacluon  v.  Ayer»,  14 
Johns.  224;  Jackson  v.  Britton,  4  Wend.  507;  Coi-ning  v.  Troy  Iron  etc.  Factory, 
34  Barb.  485;  Jackson  v.  Cuerden,  2  Johns.  Cas.  353;  Jackson  v.  Spear,  7  Wend. 
401;  Fosijaie  v.  Herkimer  M.  Je  H.  Co.,  12  Barb.  352;  Tompkins  v.  Snow,  63 
Barb.  525;  Jackson  v.  Walker,  7  Cow.  637;  Saylea  v.  Smith,  12  Wend.  57;  27 
Am.  Dec.  117;  Ingraham  v.  Baldwin,  9  N.  Y.  45;  Smith  v.  Babcock,  36  N.  Y. 
167;  93  Am.  Deo.  498;  McMalh  v.  Teel,  64  Ga.  596;  OarUngton  t.  Copeland, 
32  S.  C.  67;  7  Am.  &  Eng.  Ency.  of  Law,  p.  32,  tit.  Estoppel 

The  settlement  and  discontinuance  of  the  suit  furnished  a  good  considera- 
tion for  the  agreement,  which  thenceforth  became  binding  upon  the  parties. 
Their  rights  were  fixed  by  it,  and  the  party  in  default  cannot  now  go  back 
and  litigate  questions  that  were  disposed  of  in  the  settlement. 

The  judgment  in  the  action  brought  upon  the  note  forever  disposed  of  the 
facts  that  the  contract  of  purchase  was  made,  and  that  there  was  no  breach 
thereof  on  the  part  of  the  plaintiff.  The  judgment,  he  thought,  should  be 
affirmed. 

Parker,  J.,  also  dissented. 

Adverse  Possession  —  What  Titlb  is  Cowfkrrbd.  —  The  title  acquired 
by  adverse  possession  is  as  perfect  for  all  purposes  as  though  derived  by 
deed  from  the  original  proprietor:  Nelson  v.  Brodhack,  44  Ma  696)  100  Am. 
Dec.  328;  Hodges  v.  Eddy,  41  Vt.  486;  98  Am.  Deo.  612. 
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[127  Nbw  York,  408.] 

Jurisdiction  of  Court  of  Another  State  to  Dbcrbb  Costs  and  Ali- 
mony MAY  BE  Inquired  into  when.  —The  jurisdiction  of  a  court  of 
another  state  to  render  a  judgment  against  a  defendant  for  costs  and 
alimony  in  an  action  for  divorce  may  be  inquired  into  by  the  courts  of 
New  York. 

Burr  FOR  Divorce  is,  as  to  Alimony  and  Costs,  Prockedino  in  Pbk- 
80NAM.  —  Although  a  suit  for  a  divorce  is  in  the  nature  of  a  proceeding  tn 
rem,  or  qua«i  in  rem,  in  so  far  as  it  aflfects  the  marital  stains  of  the  par- 
ties, as  to  alimony  and  costs  it  is  a  proceeding  in  peraotiam. 

Dbcrbb  for  Alimony  and  Costs  Rendered  upon  Constructive  Servicb 
OF  Process  not  Binding.  — A  provision  in  a  decree  of  divorce  award- 
ing alimony  and  costs  against  a  non-resident  defendant,  who  was  not 
served  with  process  within  the  jurisdiction,  and  did  not  appear  in  the 
action,  does  not  bind  him,  altlunigh  the  decree,  so  far  as  it  alTecte  the 
marital  status  of  the  plaintiff,  is  valid. 
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Service  of  New  Subpcena  Necessary  upon  Filing  Supplemental  Bill. 
—  Where,  in  a  suit  for  divorce,  the  plaintiff  files  a  supplemental  bill, 
alleging  facts  occurring  after  the  filing  of  her  original  bill,  which,  if  proved, 
would  entitle  her  to  the  relief  prayed  for  in  her  original  bill,  it  is,  under 
the  law  and  practice  of  tlie  court  of  chancery  of  New  Jersey,  an  iudis" 
pensable  prerequisite  to  the  rendition  of  a  personal  judgment  against  the 
defendant  that  a  new  sul)poena  be  served  upon  him  within  the  jurisdic- 
tion, after  the  filing  of  the  supplemental  bill,  or  that  he  appear  in  the 
action,  notwithstanding  he  appeared  and  answered  the  original  bill. 

Defendant  not  Estopped  from  Questioning  Judgment  fob  Alimony 
and  Costs  when,  —  A  defendant  in  a  divorce  suit,  against  whom  a  judg- 
ment for  alimony  and  costs  has  been  rendered  upon  constructive  service 
of  process,  is  not  estopped  by  his  subsequent  marriage,  and  a  motion  on 
his  part  to  modify  the  decree  in  one  particular  not  affecting  the  alimony 
and  costs,  from  questioning  the  right  of  the  court  to  render  the  judgment 
for  alimony  and  costs. 

Action  to  enforce,  as  to  alimony  and  costs,  a  decree  of  the 
court  of  chancery  of  New  Jersey  divorcing  the  parties.  On 
the  23d  of  April,  1883,  plaintiff  filed  a  bill  in  said  court, 
wherein  she  charged  the  defendant  with  adultery,  and  prayed 
for  a  divorce,  the  custody  of  the  children  of  the  marriage,  and 
alimony  and  costs.  On  August  4,  1883,  the  defendant  ap- 
peared in  the  suit  and  filed  an  answer,  denying  the  allegations 
of  adultery,  but  the  issue  thus  joined  was  never  brought  to 
trial.  On  the  21st  of  April,  1886,  the  plaintiff  verified  a  sup- 
plemental bill,  wherein  she  alleged  that  the  defendant  had 
committed  adultery  at  various  times  since  the  commencement 
of  the  suit,  and  prayed  for  the  same  relief  asked  in  the  origi- 
nal bill.  On  May  2,  1887,  the  court  made  an  order  directing 
that  a  certified  copy  of  the  order  and  supplemental  bill  be 
served  on  the  defendant  personally,  or  in  default  of  such 
service,  by  publication,  and  requiring  him  to  plead  on  or  be- 
fore May  18,  1887.  This  order  recited  that  the  defendant 
was  then  a  resident  of  New  York.  On  the  4th  of  May,  1887, 
the  defendant  was  personally  served  with  a  certified  copy 
of  the  supplemental  bill  and  order  at  the  city  of  New  York. 
On  the  18th  of  May,  1887,  the  supplemental  bill  was  filed,  and 
on  the  next  day  the  default  of  the  defendant  was  entered  and 
the  case  referred  to  the  master,  who,  on  tlie  11th  of  June,  1887, 
reported  that  the  defendant  had  committed  adultery  as  al- 
Ipjred  in  the  supplemental  bill,  and  that  all  the  material  alle- 
jjatinns  of  the  bill  and  supplemental  bill  were  true.  On  the 
IStli  of  June,  1887,  a  final  decree  was  entered,  decreeing  a 
divorce,  awarding  the  custody  of  the  children  to  the  mother, 
and  giving  her  alimony  and  costs.     On  the  18th  of  Septem- 
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ber,  18S7,  the  deTendatit  remarried.  On  the  9th  of  September, 
1887,  tlie  defendant's  solicitors  served  upon  the  plaintiff's 
solicitor  a  notice  of  an  application  for  an  order  striking  from 
the  final  decree  certain  words.  No  modification  was  asked 
for  as  to  alimony  or  costs,  and  the  solicitors  limited  their 
appearance  for  the  purpose  of  the  motion  only.  This  action 
was  begun  on  August  4,  1887,  and  a  judgment  in  favor  of  the 
defendant  was  entered  upon  a  decision  of  the  court  on  trial  at 
special  term.  This  judgment  was  reversed  by  the  general 
term,  and  a  new  trial  granted. 

Hamilton  Wallis,  for  the  appellant 
/.  A.  Shoudy,  for  the  respondent. 

FoLLETT,  C.  J.  The  courts  of  this  state  are  commanded 
by  the  constitution  and  statutes  of  the  United  States  to  give 
such  faith  and  credit  to  the  judgment  of  the  court  of  chancery 
of  New  Jersey  as  the  judgment  has  by  law  or  usage  in  the 
courts  of  that  state:  U.  S.  Const.,  art.  4,  sec.  1;  U.  S.  Rev. 
Stats.,  sec.  905.  The  jurisdiction  of  the  court  of  chancery  to 
render  the  judgment  against  this  defendant  for  costs  and  ali- 
mony may  be  inquired  into  by  the  courts  of  this  state,  and 
whether  it  had  or  not  is  the  only  question  presented  by  the 
record. 

A  suit  for  a  divorce,  though  not  strictly  a  proceeding  in 
rem  {Cole  v.  Cunningham,  133  U.  S.  107,  116;  Mankin  v. 
Chandler,  2  Brock.  127;  2  Bishop  on  Marriage  and  Divorce, 
sees.  20;  Drake  on  Attachment,  sec.  5),  is  of  the  nature  of  such 
a  proceeding,  or  quasi  in  rev\,  in  so  far  as  it  affects  the  marital 
ttatus  of  the  parties;  but  as  to  alimony  and  costs  it  is  a  pro- 
ceeding in  'personam:  People  v.  Baker,  76  N.  Y.  78;  32  Am. 
Rep.  274;  2  Bishop  on  Marriage  and  Divorce,  sec.  23;  2  Black 
on  Judgments,  sees.  925,  933.  The  courts  of  the  United  States 
and  those  of  most  of  the  several  states,  including  New  York 
and  New  Jersey,  hold  a  divorce  to  be  valid,  so  far  as  it  affects 
the  marital  status  of  the  plaintiff,  which  is  granted  by  the 
courts  of  a  state  pursuant  to  its  statutes  to  one  of  its  resident 
citizens  in  an  action  brought  by  such  citizen  against  a  resident 
citizen  of  another  state,  though  the  defendant  neither  appears 
in  the  action  nor  is  served  with  process  in  the  state  wherein 
the  divorce  is  granted:  Cheever  v,  Wilson,  9  Wall.  108;  Pen- 
noyer  v.  Neff,  95  U.  S.  714;  People  v.  Baker,  76  N.  Y.  78;  32 
Am.  Rep.  274;  Doughty  v.  Doughty,  28  N.J.  Eq.  581;  Cooley's 
Constitutional  Limitations,  400;  2  Bishop  on  Marriage  and 
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Divorce,  sees.  150  et  seq.  But  tlie  courts  of  this  and  some  of 
the  states  hold  that  the  marital  status  of  such  non-resident 
defendant  is  not  changed  by  a  judgment  so  recovered,  he  or 
she  remaining  a  married  person:  People  v.  Bakery  76  N.  Y.  78; 
32  Am.  Rep.  274;  O'Dea  v.  O'Dea,  101  N.  Y.  23;  Jones  v. 
Jones,  108  N.  Y.  415;  2  Am.  St.  Rep.  447;  Cross  v.  Cross, 
108  N.  Y.  628;  Cook  v.  Cook,  56  Wis.  195;  43  Am.  Rep.  706, 
Doughty  v.  Doughty,  28  N.  J.  Eq.  581;  Flower  ▼.  Flower^  42 
N.  J.  Eq.  152;  2  Bishop  on  Marriage  and  Divorce,  sees.  153 
et  seq.;  2  Black  on  Judgments,  sec.  926.  In  case  a  defendant 
is  a  resident  of  the  state  in  which  the  action  is  brought,  and 
amenable  to  its  substantive  laws  and  its  laws  of  procedure, 
his  marital  relation  may  be  changed  by  an  ex  parte  judgment 
of  divorce,  if  constructive  service  of  the  process  be  duly  made: 
Hunt  V.  Hunt,  72  N.  Y.  217;  28  Am.  Rep.  129;  Hood  y.Hood, 
11  Allen,  196;  87  Am.  Dec.  709;  2  Black  on  Judgments,  sec. 
926;  2  Bishop  on  Marriage  and  Divorce,  sec.  25.  It  has  been 
several  times  held,  and  the  decisions  rest  upon  principle,  that 
a  judgment  which  awards,  —  1.  A  divorce;  2.  Alimony;  3. 
Costs,  —  while  valid  as  affecting  the  marital  status  of  the  plain- 
tiflF,  does  not  bind  the  defendant  as  to  sums  allowed  for  ali- 
mony and  costs  in  case  the  judgment  be  recovered  in  the  state 
in  which  the  wife  is  a  resident  citizen,  against  her  non-resi- 
dent husband,  who  has  not  appeared  in  the  action,  nor  has 
been  served  with  process  in  the  state  in  which  the  action  was 
brought:  Beard  v.  Beard,  21  Ind.  321;  Lytle  v.  Lytle,  48  Ind. 
200;  Middleworth  v.  McDowell,  49  Ind.  386;  Prosser  v.  Warner, 
47  Vt.  667;  19  Am.  Rep.  132;  Harding  v.  Alden,  9  Me.  140; 
23  Am.  Dec.  549;  Garner  v.  Garner,  56  Md.  127;  Van  Starch 
V.  Griffin,  71  Pa.  St.  240;  People  v.  Baker,  76  N.  Y.  78,  87;  32 
Am.  Rep.  274;  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18;  40  Am. 
Rep.  505;  De  Meli  v.  De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep. 
652;  2  Bishop  on  Marriage  and  Divorce,  sees.  35,  36,  79; 
Cooley's  Constitutional  Limitations,  406;  2  Black  on  Judg- 
ments, sec.  983;  Freeman  on  Judgments,  sees.  584, 586;  Brown 
on  Jurisdiction,  556-558  et  seq. 

No  final  process  is  required  to  enforce  that  part  of  the  judg- 
ment which  decrees  the  divorce;  but  the  sums  allowed  for 
costs  and  alimony  can  only  be  collected  in  New  Jersey  by 
a  process  against  the  defendant  or  his  property;  and,  like 
other  money  judgments,  it  is  not  binding  on  a  non-resident 
defendant,  unless  he  is  served  with  process  in  the  state,  or  ap- 
pears in  the  action.    A  judgment  for  a  deficiency  arising  upon 
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the  sale  of  mortgaged  property  is  not  binding  on  a  non-resi- 
dent defendant  who  has  not  been  served  with  process  nor  ap- 
peared in  the  action:  Schwingcr  t.  Hickok,  53  N.  Y.  280;  and 
Buch  is  the  rule  in  respect  to  personal  judgments  rendered 
against  non-resident  defendants  in  actions  begun  by  substi- 
tuted service  in  which  property  is  attached:  Oakley  v.  Aspin- 
wall,  4  N.  Y.  514;  Durant  v.  Abendroth,  97  N.  Y.  132;  Cooper 
V.  Reynolds,  10  Wall.  308;  Drake  on  Attachment,  sec,  6.  A 
judgment  for  alimony  and  costs  cannot  be  supported  on  the 
gi  ound  that  they  are  mere  incidents  of  and  subordinate  to 
the  right  to  a  divorce,  and  the  jurisdiction  which  is  sufficient 
to  support  a  decree  changing  the  marital  itatui  of  the  plain- 
tifif  will  not  necessarily  sustain  a  judgment  for  alimony  and 
costs.  This  brings  us  to  the  question  whether  the  defendant's 
appearance  in  the  court  of  chancery,  in  obedience  to  the 
subpoena  issued  upon  filing  the  original  bill  of  complaint, 
gave  that  court  jurisdiction  to  render  a  personal  judgment 
against  him  on  the  supplemental  bill  which  alleged  the 
commission  of  a  matrimonial  offense  subsequent  to  the 
issue  joined  on  the  original  bill.  This  question  must  be 
determined  by  the  law  of  New  Jersey,  for  no  greater  effect 
can  be  given  the  judgment  in  this  state  than  would  be  given 
to  it  in  the  state  where  rendered:  U.  S.  Rev.  Stats.,  sec. 
905;  Board  of  Public  Works  v.  Columbia  College,  17  Wall. 
521;  Sydam  v.  Barber,  18  N.  Y.  468;  75  Am.  Dec.  254. 
Each  state  has  power  to  regulate  the  procedure  of  its  courts, 
and  prescribe  the  rights  which  plaintiffs  may  acquire  by 
judgments  recovered  in  its  tribunals.  The  practice  and  pro- 
cedure may  be  established  by  statute  or  by  the  rules  and 
decisions  of  the  courts,  and  the  courts  of  a  sister  state  cannot 
give  greater  effect  to  the  procedure  adopted  than  is  given  to 
it  by  the  courts  of  the  state  in  which  the  judgment  was  re- 
covered: Havipton  v.  McConnel,  3  Wheat.  234;  Thompson  v. 
Whitman,  18  Wall.  457;  Mackay  v.  Gordon,  34  N.  J.  L.  286. 

At  the  date  of  the  filing  of  the  supplemental  bill  the  de- 
fendent  had  ceased  to  be  a  resident  of  the  state  of  New  Jersey, 
as  was  found  by  the  trial  court,  and  had  become  a  resident 
of  the  state  of  New  York,  as  was  alleged  in  a  petition  filed 
by  the  plaintiff.  The  trial  court  found,  upon  undisputed 
evidence,  that  under  the  law  of  New  Jersey  and  the  practice 
of  its  court  of  chancery,  jurisdiction  to  render  a  judgment 
for  alimony  and  costs  on  the  supplemental  bill,  enforceable 
in  that  state  against  the  defendant,  could  not  be  acquired 
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without  service  of  a  new  subpoena  in  the  state,  or  by  his  ap- 
pearance in  the  action  subsequent  to  the  filing  of  tlie  supple- 
mental bill.  The  practice  of  the  plaintiff's  solicitor,  and 
sanctioned  by  the  court  of  chancery,  was  strictly  in  accord- 
ance with  this  finding.  The  defendant's  solicitors  resided  in 
the  state  of  New  Jersey,  but  no  notice  was  given  them  of  the 
application  to  file  the  supplemental  bill,  or  any  of  the  pro- 
ceedings taken  after  it  was  filed.  The  plaintiff's  solicitor 
procured  a  new  subpoena  to  be  issued,  and  obtained  an  order 
for  its  service  by  publication,  or  personally  without  the  state. 
It  does  not  appear  that  the  solicitors  for  the  defendant  were 
served  with  the  subpoena  or  with  a  copy  of  the  supplemental 
bill,  or  had  notice  that  one  had  been  filed.  If  the  defendant 
was  deemed  to  be  in  court  for  the  purposes  of  the  supplemental 
bill,  and  the  proceedings  thereunder  by  virtue  of  his  appear- 
ance and  answering  the  original  bill,  his  solicitors  would  have 
been  entitled  to  notice  of  the  proceedings  subsequent  to  the 
filing  of  the  supplemental  bill,  and  the  entry  of  a  pro  confeseo 
judgment  would  not  have  been  authorized. 

It  is  urged  that  the  omission  to  serve  the  defendant  with 
a  subpoena  within  the  state  after  the  supplemental  bill  was 
filed  was  a  mere  irregularity,  and  not  jurisdictional.  The 
difficulty  with  this  position  is  that  it  was  not  so  found.  On 
the  contrary,  service  within  the  state  was  found  to  be,  under 
the  law  and  practice  of  the  court  of  chancery  of  New  Jersey, 
an  indispensable  prerequisite  to  the  rendition  of  a  personal 
judgment.  An  act  or  omission  which  would  be  held  only 
an  irregularity  under  the  laws  of  one  state  may  by  the  laws 
of  another  be  fatal  to  the  right  of  the  court  to  proceed  to 
judgment. 

By  the  rules  and  decisions  of  the  English  court  of  chan- 
cery, which  have  been  generally  adopted  and  followed  by 
the  equity  courts  of  the  United  States  and  of  the  several 
states,  facts  occurring  after  the  filing  of  an  original  bill,  which, 
if  proved,  would  entitle  the  complainant  to  the  relief  prayed 
for  in  the  original  bill,  cannot  be  introduced  therein  by 
amendment,  but  may  be  brought  before  the  court,  if  at  all, 
by  a  supplemental  bill:  Story's  Eq.  PL,  sec.  332;  and  when 
a  supplemental  bill  is  filed,  the  defendant  must  be  brought 
into  court  by  the  service  of  a  new  subpoena  within  the  state, 
unless  he  voluntarily  appears  after  the  supplemental  bill  ii 
filed:  Barber  v.  Beers,  3  Stew.  N.  J.  Dig.  252,  400;  Lawrene* 
V.  Bolton,  3  Paige,  294. 
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It  is  urged  that  the  defendant,  by  his  subsequent  marriage 
and  motion  to  correct  the  judgment,  recognized  its  validity 
in  all  its  parts,  and  is  estopped  from  questioning  the  right  of 
the  court  of  chancery  to  render  a  judgment  for  alimony  and 
costs.  We  fail  to  discover  on  what  principle  these  facts  can 
be  held  to  create  an  estoppel  by  conduct,  as  the  plaintiff 
neither  did  nor  omitted  to  do  anything  by  reason  of  these 
acts. 

This  action  being  for  the  recovery  of  "  a  sum  of  money 
only,"  the  court  has  no  discretion  as  to  costs:  Code  Civ.  Proc., 
sec.  3228. 

The  order  should  be  reversed,  and  the  judgment  of  special 
term  affirmed,  with  costs. 

Marriaos  akd  Divorce  —  Jurisdiction  of  Cottbts  to  Entbk  Dtvoboes 

AGAINST  NoM-RKSiDENT  DEFENDANTS. — A  court  haa  DO  extraterritorial  ja- 
risdictioa,  and  a  person  not  domiciled  in  a  state  cannot  be  charged  tn  per- 
sonam by  adjudication  there,  unless  he  volautarily  submits  himself  to  its 
jurisdiction:  De  Melt  v.  De  MeU,  120  N.  Y.  485;  17  Am.  St.  Rep.  652,  and 
note.  The  marriage  relation  is  not  res  within  the  state  of  a  party  invoking 
the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the  court  to  bind 
the  absent  party,  a  citizen  of  another  state:  Jones  v.  Jones,  108  N.  Y.  415; 
2  Am.  St.  Rep.  447,  aad  note.  While  such  appears  to  be  the  law  in  New 
York,  there  is  no  doubt  that  it  ia  not  the  law  in  the  other  states;  and  that 
the  courts  of  any  state  are  competent  to  entertain  a  snit  for  divorce  by  any 
l)onafide  resident  thereof,  against  his  or  her  non-resident  spouse,  and  to  en- 
ter judgment  binding  on  such  resident,  whether  based  on  constructive  ser- 
vice of  process  or  not:  Freeman  on  Judgments,  sees.  681-586;  CIteely  r. 
Clayton,  110  U.  S.  705;  Estate  of  Neuman,  75  Cal.  213;  7  Am.  St  Rep.  246; 
Jones  T.  Jones,  67  MIm.  195;  19  Am.  St  Rep.  299;  Van  Ondal  r.  Vcm 
Orsdalt  67  Iowa,  86. 
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Pownt  Orvmr  Executor  to  Convert  Realty  into  Monst  flom  Spiomo 
Pdrfosb  Extinouuhed  when  Such  Purpose  is  Aooompluhxd  with. 
OUT  Conversion.  —  When  a  testator  authorizes  his  executor  to  sell  and 
convert  into  money  all  or  a  part  of  his  realty  for  a  apecifio  porpose, 
which  fails,  or  is  accomplished  without  a  conversion,  the  power  is  ex* 
tingnished,  and  the  land  cannot  be  sold  by  virtue  of  it,  or  treated  m 
money,  but  it  descends  to  the  heir,  unless  it  is  devised. 

Personal  Estate  of  Testator  not  Discharoed  from  PATMsn  of  xis 
Debts  without  Clear  Proof  that  He  Intended  It  to  be  So.  — 
The  personal  estate  of  a  testator  will  not  be  discharged  from  the  bnr- 
den  of  paying  his  debts,  unless  it  clearly  appears  that  he  intended  thai 
it  should  be;  and  this  will  not  be  inferred  from  the  fact  that  anthoritj 
is  given  to  sell  all  or  some  part  of  bis  real  estate  for  the  payment  of  hb 
debts,  especially  where  no  disposition  is  made  of  the  personalty. 
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Objects  of  Po.vkh  must  be  Specified  or  Asoertain.^ble  from  Instru- 
ment AiTEMPTiNG  TO  Crkate  It.  — To  Create  a  valid  power,  either 
beneficial  or  in  trust,  it  is  indispensable  that  the  object  or  objects  to  be 
benefited  by  its  execution  shall  be  specified  in  or  be  clearly  ascertain- 
able from  the  instrument  by  which  the  power  ia  attempted  to  be  cre- 
ated. 

Power  Cokferred  upon  Exeoutob  Presumed  to  bs  Givew  to  bk  Exe- 
cuted IN  I.nterest  op  Estate.  —  When  a  power  is  given  to  an  exec- 
utor by  virtue  of  his  office,  and  not  to  him  as  an  individual,  there  be- 
ing no  other  evidence  that  it  was  intended  to  be  benefici*!  to  him,  the 
presumption  is  that  it  was  given  for  the  purpose  of  being  executed  in 
the  interest  of  the  estate,  and  not  for  his  own  benefit. 

Hbtrs  not  Estopped  from  Suing  to  Kecoveb  Land  Sold  bt  Exbct- 
tor  when.  —  Where  an  executor  sells  lands  of  his  testator,  under  a 
supposed  power  in  the  will,  to  the  testator's  widow,  both  parties  know- 
ing at  the  time  that  the  testator's  personal  property  was  more  than  suf- 
ficient to  pay  all  debts  and  the  expenses  of  administration,  the  widow 
not  paying  the  purchase  price,  but  simply  receipting  for  it  M  so  mnoh 
personalty,  and  upon  the  final  settlement  of  the  executor's  accounts  all 
the  heirs  are  cited  to  appear,  and  said  accounts  are  settled,  the  pro- 
ceeds of  said  sale  being  treated  and  disposed  of  as  personalty,  such  heirs 
are  not  estopped  from  maintaining  an  action  against  said  widow  for  the 
recovery  of  the  land  so  conveyed  to  her. 

Ejectment  by  the  heirs  at  law  against  the  widow  of  John 
Sweeney,  deceased.  Pending  the  suit,  Mrs.  Sweeney  died, 
and  her  executors  were  substituted  in  her  stead.  The  pro- 
visions of  the  will  of  John  Sweeney  under  which  the  land  in 
question  was  sold  to  the  widow,  and  other  facts  necessary  to 
an  understanding  of  the  questions  decided,  are  stated  in  the 
opinions.  The  judgment  of  the  general  term  was  in  favor  of 
the  defendants. 

Sherman  S,  Rogers^  for  the  appellants. 

E.  C.  Sprague,  for  the  respondents. 

FoLLETT,  C.  J.  In  considering  the  questions  involved  in 
this  appeal,  it  will  be  convenient  to  examine  separately  the 
two  clauses  which,  it  is  asserted,  gave  the  executor  power  to 
sell  the  lot  sought  to  be  recovered.  The  clause  contained  in 
the  latter  part  of  the  will  provides:  "I  authorize  and  direct 
my  executors  to  sell  and  convey  the  strip  of  land  heretofore 
mentioned  and  described  as  lying  on  the  Niagara  River,  and 
also  that  piece  of  land  on  Sweeney  Street  and  on  the  Tona- 
wanda  Creek,  east  of  the  building  known  as  the  shoe-shop, 
for  the  purpose  of  discharging  all  my  debts."  By  this  provis- 
ion, the  lots  mentioned  are  not  converted  into  money  out  and 
out,  but  the  executors  are  empowered  to  convert  them  for  a 
specific  purpose,  to  wit,  the  payment  of  the  testator's  debts. 
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When  a  testator  authorizes  his  executors  to  sell  and  convert 
into  money  all  or  a  part  of  his  realty  for  a  specific  purpose, 
which  fails,  or  is  accomplished  without  a  conversion,  the 
power  is  extinguished,  and  the  land  cannot  be  sold  by  virtue 
of  it  or  treated  as  money,  but  it  descends  to  the  heir,  unless 
it  is  devised:  Wood  v.  Keyes,  8  Paige,  365;  McCarty  v.  Terry^ 
7  Lans.  236;  Jachon  v.  Jansen,  6  Johns.  73;  Sharpsteen  v.  TiU 
lou,  3  Cow.  651;  Bogert  v.  Hertell,  4  Hill,  492;  Hetzel  v.  Bar- 
ber, 69  N.  Y.  1;  Read  v.  Williams,  125  N.  Y.  560;  21  Am.  St. 
Rep.  748;  Hill  v.  Cook,  1  Ves.  &  B.  175;  Chitty  v.  Parker,  2 
Ves.  271;  Taylor  v.  Taylor,  3  De  Gex,  M.  &  G.  190;  Leigh  and 
Dalzell  on  Conversion,  93;  Lewin  on  Trusts,  8th  ed.,  149,  953. 
When  the  executor  sold  the  lot,  both  he  and  the  purchaser 
knew  that  the  testator's  personal  property  exceeded  by  more 
than  twelve  hundred  dollars  the  testator's  debts  and  the 
expenses  of  administration,  which  defeated  the  power  to  sell 
under  this  clause,  unless,  as  it  is  argued,  the  testator  intended 
that  these  lots  should  be  sold,  and  the  avails  applied  towards 
the  payment  of  his  debts,  for  the  purpose  of  relieving  to  that 
extent  the  personal  estate  from  the  burden  imposed  by  the 
rule  of  the  common  law,  that  it  is  primarily  liable  for  the 
payment  of  debts,  and  must  be  first  exhausted,  unless  there 
is  a  clear  direction  that  the  real  estate,  or  some  part  of  it, 
shall  be  first  so  applied.  Th's  question  was  considered  in 
Heermans  v.  Robertson,  64  N.  Y.  332,  where  it  is  said:  "The 
order  of  marshaling  assets  for  tlie  payment  of  debts  is  to 
apply,  —  1.  The  general  personal  estate;  2.  Estates  specially 
devised  for  the  payment  of  debts;  3.  Estates  descended; 
4.  Estates  devised,  though  generally  charged  with  the  pay- 
ment of  debts:  2  Williams  on  Executors,  1526,  note  2;  Living- 
ston V.  Newkirk,  3  Johns.  Ch.  312;  4  Kent's  Com.  420.  In 
order  to  effect  a  change  in  the  order,  there  must  be  some  ab- 
solute and  positive  direction,  clearly  indicating  an  intent  to 
relieve  the  class  of  assets  primarily  liable,  and  to  charge  some 
other  portion  of  the  estate  in  exoneration  of  the  funds  and 
property  primarily  liable.  A  mere  direction  to  an  executor 
to  sell  real  estate  does  not  make  the  proceeds  necessarily  lia- 
ble as  personal  assets,  but  they  will  be  only  applicable  to  the 
payment  of  debts  when  the  assets  personal  in  their  charac- 
ter shall  have  been  exhausted  ":  Page  344.  Before  the  per- 
sonal estate  of  a  testator  will  be  discharged  from  the  burden 
of  paving  the  deMs,  it  must  clearly  appear  that  he  intended 
that  it  should  be,  which  will  not  be  inferred  from  the  fact  that 
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authority  ie  given  to  sell  all  or  some  part  of  the  real  estate  for 
the  payment  of  debts,  and  especially  in  a  case  where,  as  in 
this,  no  disposition  is  made  of  the  personalty:  Grayy.  Minne- 
thorpe,  3  Ves.  103;  Hartley  v.  Hurle,  5  Ves.  540;  Hancox  v. 
Abbey,  11  Ves.  179.  Under  this  clause,  the  executor  had  no 
power  to  sell  the  lot  in  question. 

It  remains  to  be  considered  whether  the  sale  can  be  sus- 
tained under  the  power  contained  in  the  earlier  part  of  the 
will,  which  provides:  "  I  also  desire  and  authorize  my  execu- 
tors to  sell  and  convey  all  that  part  of  block  F  on  the  Niagara 
River,  running  back  from  said  river  to  a  continuation  of  the 
west  line  (to  the  north)  of  a  projected  canal,  as  laid  down  on 
a  map  made  by  Augustus  Canfield,  on  lot  or  block  G,  being 
nearly  on  a  parallel  line  with  the  said  Niagara  River,  and  it 
is  ray  desire  that  the  said  land  shall  be  sold  in  a  body,  for 
commercial  purposes." 

Powers,  as  they  existed  prior  to  January  1, 1830,  were  abol- 
ished by  article  3  (Of  Powers)  of  title  2  of  chapter  1  of  the 
second  part  of  the  Revised  Statutes,  sec.  73,  which  article  was 
intended  to  be  a  codification  of  the  law  under  which  powers 
were  thereafter  to  be  created,  governed,  and  construed:  Cut- 
ting V.  Cutting,  86  N.  Y.  522;  Button  v.  Benkard,  92  N.  Y.  295, 
305.  As  to  beneficial  powers,  it  is  enacted  by  section  92  that 
none  except  those  enumerated  in  the  article  shall  be  valid. 

"  A  power  is  an  authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein,  or  of  charges  thereon  which 
the  owner,  granting  or  reserving  such  power,  might  him- 
self lawfully  perform  ":  Sec.  74.  All  powers  are  divided  into 
two  general  classes,  beneficial  powers  and  powers  in  trust. 
"  A  .  .  .  .  power  is  beneficial  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its 
execution":  Sec.  79.  "  A  .  .  .  .  power  is  in  trust  when  any 
person  or  class  of  persons  other  than  the  grantee  of  such  power 
is  designated  as  entitled  to  the  proceeds,  or  any  portion  of  the 
proceeds,  or  other  benefits  to  result  from  the  alienation  of  the 
land  according  to  the  power":  Sec.  94.  These  powers  are 
subdivided  into  general  and  special  powers.  "A  power  is  gen- 
eral when  it  authorizes  the  alienation  in  fee  ...  .  of  the 
lands  embraced  in  the  power  to  any  alienee  whatever": 
Sec.  78.  Special  powers  are  defined  in  section  78,  but  it  is 
unnecessary  to  call  attention  to  the  definition,  as  it  is  agreed 
by  counsel  and  is  clear  that  the  power  claimed  to  be  created 
is  a  general  one. 
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To  create  a  valid  power,  either  beneficial  or  in  trust,  it  is 
indispensable  that  the  object  or  objects  to  be  benefited  by  its 
execution  shall  be  specified  in  or  be  clearly  ascertainable  from 
the  instrument  by  which  the  power  is  attempted  to  be  cre- 
ated: Jennings  v.  Conboy,  73  N.  Y.  230;  1  Sugden  on  Powers, 
3d  Am.  ed.,  117,  173;  Farwell  on  Powers,  29,  401;  Abbott's 
Law  Diet.,  tit.  Objects  of  a  Power;  4  Cruise  on  Real  Property, 
c.  19,  sec.  32;  Green's  ed.,  vol.  2,  p.  294,  sec.  32.  For  the  cre- 
ation of  a  valid  power  in  trust,  it  is  essential  that  its  execution 
be  beneficial  to  some  person  or  class  of  persons  other  than  the 
grantee  of  the  power  who  can  compel  the  due  execution  of 
the  trust,  which  person  or  class  of  persons  must  be  designated 
in  or  be  clearly  ascertainable  from  the  instrument  by  which 
the  power  is  created:  1  Rev.  Stats.,  p.  734,  sec.  94;  Bead  v.  Wil- 
liams, 125  N.  Y.  560;  21  Am.  St.  Rep.  748.  As  this  will  dis- 
closes no  purpose  to  be  accomplished,  nor  any  person  or  class 
of  persons  to  be  benefited  by  the  alienation  of  the  land  under 
the  clause  last  quoted,  a  valid  power  in  trust  was  not  created 
by  it. 

Does  the  clause  create  a  beneficial  power?  When  a  power 
is  conferred  upon  an  individual  (not  upon  a  trustee),  and  no 
person  other  than  the  grantee  of  the  power  has  an  interest  in 
its  execution,  it  is  beneficial;  and  so  a  power  is  beneficial 
when  it  is  silent  as  to  the  person  to  be  benefited  by  its  execu- 
tion: Jennings  v.  Conboy y  73  N.  Y.  230.  Undoubtedly  a  power 
may  be  vested  in  executors,  as  such,  to  be  exercised  for  their 
own  benefit  as  individuals,  which  would  be  a  beneficial  one; 
but  when  a  power  is  conferred  upon  executors  by  virtue  of 
their  office,  and  not  on  them  as  individuals,  there  being  no 
other  evidence  that  it  was  intended  to  be  beneficial  to  them, 
the  presumption  is,  that  it  was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the  estate,  and  not  for  their  own 
benefit.  In  this  case  the  power  sought  to  be  conferred  by  this 
clause  runs  to  the  executors  in  their  representative  capacity, 
and  not  to  them  as  individuals,  and  it  is  clear  that  the  testa- 
tor did  not  intend  to  confer  a  power  on  his  executors  for  their 
personal  benefit,  but  for  the  purpose  of  administering  his  es- 
tate, which  purpose  has  failed,  as  before  shown.  No  such 
beneficial  power  as  is  claimed  to  exist  under  this  clause  is 
authorized  or  enumerated  in  the  article  relating  to  powers, 
and  coiipequently  the  clause  in  question  does  not  create  a 
valid  beneficial  power:  1  Rev.  Stats.,  p.  733,  sec.  92.  No  valid 
beneficial  power  or  valid  power  in  trust  being  created  by  this 
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clause,  and  the  purpose  for  which  the  power  was  given  in  the 
clause  1...  t  considered  having  failed  before  the  land  was  con- 
veyed, no  title  was  acquired  under  the  conveyance  executed 
by  the  executors. 

After  paying  the  debts  and  expenses  of  administration,  there 
was  in  the  executor's  hands,  arising  from  the  personal  estate, 
a  surplus  of  $1,292.92,  and  $180  received  from  George  H. 
Bryant  for  the  lot  sold  to  him,  which  sums,  amounting  to 
$1,472.92,  were.  May  25,  1857,  paid  over  to  the  widow,  who 
at  that  time  receipted  therefor,  and  also  for  the  $500  due  from 
her  on  the  purchase  of  the  lot  in  question,  which  three  sums 
amounted  to  $1,972.92.  In  September,  1857,  the  executor  ap- 
plied to  the  surrogate's  court  for  a  final  settlement  of  his  ac- 
counts, and  a  citation  was  duly  issued  and  personally  served 
on  all  the  heirs,  next  of  kin,  and  persons  interested  in  the  es- 
tate, including  these  plaintiffs,  to  attend  such  final  settlement. 
On  the  14th  of  September,  1857,  the  account  as  presented  was 
settled,  the  two  sums  amounting  to  $680,  arising  from  the 
sale  of  real  estate,  was  treated  as  personalty,  and  the  payment 
of  May  25, 1857,  to  the  widow  was  ratified  and  confirmed,  upon 
the  theory  that  the  testator  not  having  bequeathed  his  per- 
sonalty, and  not  having  left  descendants,  his  widow  was  enti- 
tled to  the  residue  of  the  personalty,  unless  it  exceeded  two 
thousand  dollars.  Whether  any  of  the  persons  interested  in 
the  estate  were  present,  or  were  represented  on  the  account- 
ing, does  not  appear. 

It  is  now  insisted,  in  behalf  of  the  defendants,  that  the 
heirs  are  estopped  by  the  proceedings  in  the  surrogate's 
court  from  maintaining  this  action  for  the  recovery  of  the 
land. 

A  surrogate's  court  has  no  jurisdiction  over  realty  left  by  a 
decedent,  or  its  avails,  unless  brought  within  it  by  a  will,  or 
by  a  statute  for  the  purpose  of  being  dealt  with  for  some 
special  purpose, — like  the  payment  of  debts,  in  case  the  per- 
sonalty is  inadequate  for  that  purpose,  —  and  therefore  there 
is  no  judicial  estoppel  by  a  court  having  jurisdiction.  None 
of  the  elements  of  an  equitable  estoppel  or  of  an  estoppel  in 
pais  have  beea  pointed  out  by  the  learned  counsel  for  the 
respondent,  nor  have  we  discovered  any.  The  sale  was  not 
induced  by  the  conduct  of  any  of  the  heirs.  The  widow,  who 
purchased  the  lot,  never  changed  her  position,  nor  have  her 
executors,  the  defendants,  changed  theirs  by  reason  of  any 
act  clone  or  omitted  by  the  heirs.     She  paid  nothing  and 
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parted  with  nothing  in  exchange  for  the  deed  which  she 
took.  It  is  true,  Bhe  agreed  to  pay  five  hundred  dollars;  but 
■he  did  not,  that  sum  being  charged  as  paid  to  her  by  the 
executor  in  his  final  account.  There  is  nothing  in  the  record 
showing  any  expenditure  or  change  made  or  steps  taken  in 
respect  to  the  property  since  the  final  accounting.  The  de- 
fendants are  not  purchasers  of  the  lot  for  value,  nor  are  they 
the  representatives  of  one  who  purchased  for  value,  relying 
upon  the  proceedings  of  the  surrogate's  court,  and  the  acqui- 
eecence  of  the  heirs. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Vank,  J.,  delivered  a  dissenting  opinion,  of  which  the  followinpr  is  a 
■ynopsis:  John  Sweeney's  will  was  made,  in  anticipation  of  bis  death,  three 
days  before  he  died.  He  could  not,  therefore,  have  expected  that  any 
change  in  his  estate  would  take  place  before  his  death,  and  there  was  no 
proof  of  any.  He  was  a  man  of  good  business  ability,  conversant  with 
business  affairs,  and  therefore  presumed  to  know  that  his  personal  property 
was  more  than  sufficient  to  pay  his  debts.  He  is  presumed  to  have  known 
that  his  personal  property  would  be  first  used  to  pay  his  debts,  unless  he 
directed  otherwise.  His  will  should  be  interpreted  in  the  light  of  these 
presumptions,  and  his  intention,  when  thus  ascertained,  carried  into  effect, 
due  regard  being  paid  to  the  rule  that  if  the  will  is  capable  of  two  con- 
structions, one  leading  to  a  legal  and  the  other  to  an  illegal  result,  the 
former  is  to  be  preferred:  Crauer  v.  Bray,  120  N.  Y.  36li;  Du  Bois  v.  Ray, 
35  N.  Y.  162. 

The  paragraphs  of  the  will  requiring  construction  are:  "I  also  desire 
and  authorize  my  executors  to  sell  and  convey"  the  premises  in  question; 
"and  it  is  my  desire  that  the  said  land  shall  be  sob!  in  a  body  for  com- 
mercial purposes."  And  "I  authorize  and  direct  my  executors  to  sell  and 
convey  "  said  premises,  with  another  piece  of  land,  "  for  the  purpose  of  dis- 
charging all  my  debts."  His  desire  that  the  land  should  be  sold  for  com- 
mercial purposes  is  not  inconsistent  with  his  direction  that  it  be  sold  to 
pay  debts,  for  both  desire  and  direction  could  be  satisfied  by  the  same  n-^t, 
and  probably  a  higher  price  be  thereby  realized.  It  will  be  observed  that 
he  directed  his  executors  to  sell  the  real  estate  for  the  purpose  of  paying 
all  his  debts.  The  use  of  the  word  "all  "  indicates  that  no  part  of  his  per- 
sonal property  should  be  used  to  pay  debts,  provided  the  proceeds  of  this 
real  estate  were  sufficient  for  that  purpose.  Adequate  force  can  be  given 
to  that  word  in  no  other  way.  "All,"  as  here  used,  means  the  whole,  and 
not  the  remainder  after  application  of  the  personal  property.  He  directed 
a  certain  act  to  be  done,  and  specifically  stated  the  purpose  of  that  act,  and 
the  act  and  purpose  necessarily  involved  the  exoneration  of  the  pergonal 
property  from  the  payment  of  debt<,  either  absolutely  or  pro  tanto.  This 
was  the  natural  and  necessary  result  of  the  act  directed  with  the  purpose 
indicated.  He  did  not  need  to  state  that  he  gave  that  direction  with  that 
puri'Ode,  for  the  purpose  of  relieving  his  personal  property,  l^ecuuse  if  all 
Lis  debts  were  paid,  his  personal  property  would  necessarily  be  relieved, 
and   the  last  pur[/oso  \va  i,  ther-'fore,  ineiuded   in  tlse  first.     This  construe- 
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tion  prevents  partial  intestacy  {Vernon  v.  Vernon,  68  N.  Y.  351),  prefers 
the  widow  to  collateral  heirs,  gives  effect  to  a  clause  which  otherwise  would 
be  inoperative,  and  is  in  harmony  with  the  practical  construction  of  the 
heirs  themselves,  who  not  only  acquiesced  in  the  settlement  of  the  execu- 
tor's accounts  baaed  upon  the  sale  as  made  under  the  will,  but  even  waited 
nearly  twenty  years  after  the  testator's  death  before  they  brought  this 
action,  claiming  to  have  Inherited  the  land  from  him.  It  is  no  longer 
necessary  to  use  express  words  in  order  to  exempt  personal  property  from 
the  payment  of  debts,  but  it  is  sufQcient  if  there  appears  from  the  will  an 
evident  demonstration,  a  plain  intention,  or  a  necessary  implication:  Hoes 
V.  Van  Hoaen,  1  N.  Y.  120.  The  direction  to  pay  all  the  debts  from  a  cer- 
tain fund,  by  necessary  implication,  prohibits  the  payment  of  any  debt 
from  any  other  fund  until  the  former  is  exhausted.  The  judgment  appealed 
from  should  be  affirmed." 

EsTATXS  OF  Decedents  —  Liability  of  Realty  fob  Debts.  —  The  per- 
sonalty of  the  testator  is  primarily  chargeable  with  the  payment  of  his  debts 
and  legacies,  and  it  will  not  be  discharged  from  this  burden  unless  such 
is  the  intention  of  the  testator,  expressly  declared,  or  fairly  inferable 
from  the  language  of  his  will:  Cooch  v.  Cooch,  5  Houot.  540;  1  Am. 
St.  Rep.  161,  and  note.  Powers  of  sale  to  pay  off  the  debts  of  the  testator 
do  not  indicate  any  intention  to  charge  the  realty  with  the  payment  of  such 
debts:  Clift  v.  Moses,  116  N.  Y.  144. 

Powers  of  Sale.  — When  a  power  is  given  by  the  terms  of  a  will  to  an 
executor  to  sell  the  real  estate  of  the  testator,  such  real  estate  descends  to 
the  heirs  until  their  interests  therein  are  divested  by  a  valid  exercise  of 
the  power:  Perkins  v.  Presnell,  100  N.  C.  220.  Powers  of  sale  given  to  par- 
ticular persons  under  the  terms  of  a  will,  which  indicate  that  the  testator  has 
placed  special  confidence  in  the  donees,  can  be  exercised  only  by  such 
donees:  Brocklin's  Estate,  74  Iowa,  412;  Drummond  v.  Jones,  44  N.  J.  Eq.  63. 
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[127  New  York,  480.] 
AORBEMKMT  TO  DiVULGE   SECRET   PROCESS   TO   VeNDEE,  AKD  KkBP  It   FROH 

All  Others,  Valid.  —  A  person  carrying  on  a  business  founded  on  a 
secret  process  known  only  to  himself  and  his  agents  may  sell  such  busi- 
ness, including  as  an  essential  part  thereof  the  secret  process,  and 
promise  to  divulge  the  secret  to  his  vendee,  and  to  keep  it  from  every 
one  else.  Such  an  agreement  is  not  in  general  restraint  of  trade,  nor 
opposed  to  public  policy,  but  is  a  reasonable  measure  of  mutual  pro- 
tection to  the  parties,  imposing  no  restraint  upon  either  that  is  not  bene- 
ficial to  the  other,  and  is  therefore  valid,  especially  when  the  restriction 
is  limited  as  to  time. 
Party  to  Contract  Liable  for  Breach  of  Covenant  Committed  by  his 
Agents  when.  —  Where  a  party  to  a  contract  covenants  that  neither 
he  nor  his  agents  will,  for  a  limited  time,  do  certain  specified  acts,  the 
doing  of  such  acts  by  said  agents,  or  either  of  thtin,  within  such  time, 
will  coiistitute  a  breach  o!  the  covenant  by  the  covenantor,  although  he 
ImmscU  .Iocs  ho  persfnial  act  in  violiitiou  of  the  covenant.  While  it  is 
his  cNchisive  coven mt,  it  relates  to  the  actions  of  others,  and  if  they  do 
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what  he  agreed  that  they  would  not  do,  it  ia  a  breach  by  him,  althoagh 
not  hia  own  act. 
AoTUAi.  Dahaoks  fob  Brbaoh  or  Cotkhaht  Liquidatbd  bt  NAxnro 
SPBCino  Sum  AS  Stipdlatbd  Damaqbs,  whkn.  —  Where  the  actual 
damages  for  the  breach  of  a  coveuant  will  be  necessarily  wholly  uncer- 
tain and  incapable  of  being  ascertained,  except  by  conjecture,  an  in- 
tention to  liquidate  them  is  shown  by  the  parties  to  the  agreement  by 
their  providing  that  a  sum  named  shall  be  as  stipulated  damages;  and 
the  use  of  the  word  "penalty"  under  such  circumstances,  ia  not  oca- 
trolling. 

Action  to  recover  stipulated  damages  for  a  breach  of  cov- 
enant. The  defendant,  prior  to  October  15,  1884,  had  been 
engaged  with  the  assistance  of  her  husband,  Conrad  Gross, 
her  brother-in-law,  August  Gross,  and  her  father,  John  Hoff- 
man, in  the  business  of  manufacturing  cheeses  at  a  factory 
owned  by  her  in  the  town  of  Monroe.  The  cheeses,  which 
were  made  by  her  by  a  secret  process  known  only  to  herself 
and  her  said  agents,  were  known  as  Fromage  de  Brie,  From- 
age  d'Isigny,  and  Neufchatel.  On  the  day  last  named  she 
entered  into  a  sealed  agreement  with  the  plaintiffs,  whereby 
she  agreed  to  sell  and  transfer  to  them  the  said  factory  and 
all  its  belongings,  together  with  the  good-will,  custom,  trade- 
marks, and  names  used  in  and  belonging  to  the  said  business. 
In  this  instrument  she  covenanted  that,  upon  the  payment  of 
the  consideration  named  therein,  she  would  communicate,  or 
cause  to  be  communicated,  to  plaintiffs  by  her  said  agents  the 
secret  of  the  manufacture  of  the  cheeses  above  named,  and 
the  recipe  therefor,  and  instruct  them,  or  cause  them  to  be 
instructed,  in  the  manufacture  thereof;  that  she  and  her  said 
agents  would  thereafter  refrain  from  communicating  the  secret 
recipe  and  instructions  for  the  manufacture  of  said  cheeses,  or 
either  of  them,  to  any  and  all  persons  other  than  the  plain- 
tiffs; and  that  she  and  her  said  agents  would  thereafter  refrain 
from  engaging  in  the  business  of  making  or  vending  said 
cheeses,  or  either  them,  and  from  the  use  of  the  trade-marks 
or  names,  or  either  of  them,  agreed  to  be  transferred  in  con- 
nection with  said  cheeses,  or  with  any  similar  product,  under 
the  penalty  of  five  thousand  dollars,  named  as  stipulated 
damages,  to  be  paid  by  the  defendant,  or  her  heirs,  executors, 
administ-  ators,  or  assigns,  in  case  of  a  violation  by  her  of  this 
covenant  of  this  contract,  or  any  part  tliereof,  within  five 
years  from  the  date  tliereof.  lloth  parties  apj)eiir  to  have  kept 
and  jx'rforincd  the  agreement,  except  that,  as  the  trial  court 
found,  "  sui)sei|ue!itly  to  the  first  day  of  May,  1885,  Conrad 
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Gross,  the  husband  of  defendant,  went  to  New  York  City  and 
engaged  in  the  business  of  selling  'foreign  and  domestic  fruits, 
and  all  kinds  of  cheese  and  sausages,  etc.,'  ....  and  while  so 
engaged  ....  sold  and  personally  delivered  from  his  place 
of  business  to  one  John  Wassung  three  boxes  of  cheese  marked 
and  named  Fromage  d'Isigny,  and  having  substantially  the 
same  trade-marks  thereon  as  that  sold  by  defendant  to  plain- 
tiffs, and  having  stamped  thereon  the  name 'Fromage  d'Isigny,* 
and  that  said  cheese  so  sold  by  him  to  said  Wassung  was  a  simi- 
lar product  to  that  formerly  manufactured  by  defendant.'' 
Also,  that  "  said  August  Gross,  the  brother-in-law  of  defend- 
ant, subsequently  to  the  first  day  of  May,  1885,  engaged  in  the 
business  of  retailing  fancy  groceries  in  the  city  of  New  York^ 
and  in  and  during  the  fall  of  1887,  and  prior  to  the  commence- 
ment of  this  action,  kept  for  sale  at  his  place  of  business  in 
New  York  City  boxes  of  cheese  marked  or  stamped  '  Fromage 
d'Isigny.' "  The  court  further  found  that  the  cheese  so  sold 
by  said  Conrad  Gross,  under  the  name  of  Fromage  d'Isigny, 
"  was  never  sold  by  plaintiffs,  nor  made  or  manufactured  by 
them,  or  either  of  them,  but  that  the  same  was  a  similar  pro- 
duct." The  court  found  as  conclusions  of  law  that  said 
agreement  was  reasonable,  and  founded  upon  a  good  and  suf- 
ficient consideration;  that  said  sale  by  Conrad  Gross,  and 
said  keeping  for  sale  by  said  August  Gross,  was  a  direct  vio- 
lation of  the  covenant  in  question;  that  the  restriction  imposed 
was  no  more  than  the  interests  of  the  parties  required,  and 
that  it  was  not  in  restraint  of  trade  or  against  public  policy. 
Judgment  was  ordered  for  the  plaintiffs  for  the  sum  of  five 
thousand  dollars  as  stipulated  damages,  and  this  judgment 
was  aflBrmed  at  the  general  term. 

John  Fennelly  for  the  appellant. 

Henry  Bacon^  for  the  respondents. 

Vann,  J.  The  business  carried  on  by  the  defendant  was 
founded  on  a  secret  process  known  only  to  herself  and  her 
agents.  She  had  the  right  to  continue  the  business,  and,  by 
keeping  her  secret,  to  enjoy  its  benefits  to  any  practicable 
extent.  She  also  had  the  right  to  sell  the  business,  including 
as  an  essential  part  thereof  the  secret  process,  and  in  order  to 
place  the  purchasers  in  the  same  position  that  she  occupied, 
to  promise  to  divulge  the  secret  to  them  alone,  and  to  keep  it 
from  every  one  else.  In  no  other  way  could  she  sell  what  she 
had  and  get  what  it  was  worth.     Having  the  right  to  make 
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ibis  promise,  she  also  had  the  right  to  make  it  good  to  her 
vendees,  and  to  protect  them  by  covenants  with  proper  safe- 
guards against  the  consequences  of  any  violation.  Such  a 
contract  simply  left  matters  substantially  as  they  were  before 
the  sale,  except  that  the  seller  of  the  secret  had  agreed  that 
she  would  not  destroy  its  value  after  she  had  received  full 
value  for  it.  The  covenant  was  not  in  general  restraint  of 
trade,  but  was  a  reasonable  measure  of  mutual  protection  to 
the  parties,  as  it  enabled  the  one  to  sell  at  the  highest  price 
and  the  other  to  get  what  they  paid  for.  It  imposed  no 
restriction  upon  either  that  was  not  beneficial  to  the  other  by 
enhancing  the  price  to  the  seller  or  protecting  the  purchaser. 
Recent  cases  make  it  very  clear  that  such  an  agreement  is  not 
opposed  to  public  policy,  even  if  the  restriction  was  unlimited 
as  to  both  time  and  territory:  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473;  60  Am.  Rep.  464;  Hodge  v.  Sloan,  107  N.  Y. 
244;  1  Am.  St.  Rep.  816;  Leslie  v.  Lorillard,  110  N.  Y.  519, 
534;  Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157.  The 
restriction  under  consideration,  however,  was  not  unlimited 
as  to  time. 

The  chief  reliance  of  the  defendant  in  this  court,  where  the 
point  seems  to  have  been  raised  for  the  first  time,  is,  that  the 
covenant,  so  far  as  stipulated  damages  are  concerned,  is  con- 
fined to  the  personal  acts  of  Mrs.  Gross,  and  does  not  embrace 
the  acts  of  her  agents.  A  careful  reading  of  the  agreement, 
however,  in  the  light  of  the  circumstances  surrrounding  the 
parties  when  it  was  made,  shows  that  no  such  result  was  in- 
tended. What  was  the  object  of  the  covenant?  It  was  to 
keep  secret  at  all  hazards  the  process  upon  which  the  success 
of  the  business  depended.  On  no  other  basis  could  the  plain- 
tiff's safely  buy  or  the  defendant  sell  for  what  her  property 
was  worth.  Who  had  the  power  to  keep  the  process  secret? 
Clearly,  the  defendant,  if  any  one.  as  she  had  confided  it  to  no 
one  except  her  trusted  agents,  who  were  nearly  related  to  her 
by  blood  or  marriage.  But  could  she  covenant  against  the 
acts  of  those  over  whom  she  had  no  control  ?  She  had  the 
right  to  so  covenant  by  assuming  the  risk  of  their  actions,  and 
unless  she  had  done  so,  presumptively  slie  could  not  have 
sold  her  factory  for  so  large  a  sum.  It  was  safer  for  lier  to 
sell  with  such  a  covenant  than  it  was  for  tlie  plaintifTs  to  buy 
wit::out  it  She  could  exercise  some  power  over  her  own  hus- 
ban<i  and  h'^r  father  and  her  Inishand's  la-otlier,  all  of  wliotii 
had  been  as.-i> 'iatt'd  witli  her  in  carrying  on  the  lui^iiiess,  and 
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whose  actions  in  certain  other  respects  she  apsumea  to  control 
for  a  limited  time,  whereas  the  plaintiffs  were  powerless,  un- 
less they  had  her  promise  to  keep  the  process  secret  at  the 
peril  of  paying  heavily  if  she  did  not  It  is  not  surprising, 
therefore,  to  find  that  the  restrictive  part  of  the  covenant  ap- 
plies with  the  same  force  to  her  agents  that  it  does  to  herself, 
for  she  undertakes  that  neither  she  nor  they  will  disclose  the 
secret  or  engage  in  making  or  selling  either  kind  of  cheese,  or 
use  the  trade-marks  or  names  connected  with  the  business. 
We  do  not  think  that  a  personal  act  of  the  defendant  is  es- 
sential to  a  violation  of  this  covenant  by  her,  for  if  she  per- 
mits, or  even  does  not  prevent,  her  agents  from  doing  the 
prohibited  acts,  the  promise  is  broken.  While  it  is  her  ex- 
clusive covenant,  it  relates  to  the  action  of  others,  and  if  they 
do  what  she  agreed  that  they  would  not  do,  it  is  a  breach  by 
her,  although  not  her  own  act.  She  violated  her  agreement, 
not  by  selling  herself,  but  by  not  preventing  others  from 
selling.  This  construction  of  the  restrictive  part  of  the  cove- 
nant would  hardly  be  open  to  question  were  it  not  that  in  the 
same  sentence  occurs  the  reparative  or  compensatory  part 
designed  to  make  the  plaintiffs  whole,  if  the  defendant  either 
could  not  or  did  not  keep  her  agreement.  While  this  provides 
that  any  violation  involves  the  penalty  of  of  five  thousand 
dollars,  it  adds,  "  which  sum  is  hereby  named  as  stipulated 
damages  to  be  paid  "  by  the  defendant  in  case  of  a  violation 
by  her  of  the  covenant  in  question.  What  kind  of  violation  is 
thus  referred  to?  The  defendant  says  a  personal  violation  by 
her  only,  but  we  think,  for  the  reasons  already  given,  that  the 
spirit  of  the  agreement  includes  both  a  violation  by  her  own 
act,  and  by  the  act  of  those  whom  she  did  not  prevent  from 
selling,  although  she  had  agreed  that  they  would  not  sell. 
As  no  one  not  a  party  to  a  contract  can  violate  it,  every  act  of 
defendant's  former  agents  contrary  to  her  covenant  was  a  vio- 
lation thereof  by  her,  whether  she  knew  of  it  or  assented  to  it 
or  not.  Whenever  that  was  done  wliich  she  agreed  should  not 
be  done,  it  was  a  breach  of  a  covenant  by  her,  even  if  the  act 
was  contrary  to  her  wii^hes  and  in  spite  of  her  efforts  to  pre- 
vent it.  Her  covenant  was  against  a  certain  act  by  any  one 
of  four  persons,  including  herself.  Two  of  tliose  persons  sepa- 
rately did  the  act  which  she  had  agreed  that  neither  of  them 
should  do,  and  thus  there  was  a  violation  of  the  covenant  by 
her  the  same  as  if  she  had  done  the  act  in  person. 

The  argument  of  the  learned  counsel  for  the  defendant  that 
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the  contract  fixed  a  sum  to  be  paid  in  case  of  a  violation  by 
the  defendant,  but  not  in  case  of  a  violation  '*  by  the  other 
parties,"  while  plausible, is  unsound, for  there  were  no  "other 
parties "  who  could  break  the  covenant.  She  was  the  sole 
covenantor,  and  unless  she  kept  the  covenant  she  broke  it, 
and  she  did  not  keep  it. 

As  the  actual  damages  for  a  breach  of  the  covenant  would 
necessarily  be  "  wholly  uncertain  and  incapable  of  being  as- 
certained, except  by  conjecture,"  we  think  that  the  parties 
intended  to  liquidate  them  when  they  provided  that  the  sum 
named  should  be  "  as  stipulated  damages."  The  use  of  th» 
word  "penalty,"  under  the  circumstances,  is  not  controlling: 
Bagley  v.  Peddie,  16  N.  Y.  469;  69  Am.  Dec.  713;  Dakin  v. 
Williams,  17  Wend.  448;  affirming  Willianu  y.  Dakin,  22 
Wend.  201;  Wooster  v.  Kisch,  26  Hun,  61. 

Ab  there  is  no  other  question  that  requires  discussion,  the 
judgment  should  be  affirmed,  with  costs. 


Contracts  nt  Rbstrairt  or  Trade.  —  For  discnsdons  of  this  labject, 
see  aotea  to  Angier  t.  WMer,  92  Am.  Dec.  751-765;  SmaUey  v.  Qreen^  35 
Am.  Rep.  269-272;  Weatem  Wooden-ware  Au'n  v.  Starkey,  84  Mich.  76;  22 
Am.  St  Rep.  686,  and  note.  For  the  general  rale  as  to  the  validity  of  con- 
tracts of  sale  accompanied  with  agreements  on  the  part  of  the  seller  not  to 
carry  on  the  same  business  in  the  same  territory,  see  National  B.  Co.  ▼. 
Unton  H.  Co.,  45  Minn.  273. 

Damages.  —  As  to  the  Distinction  between  liquidated  damages  and 
penalties,  see  Moore  ▼.  CoU,  127  Pa.  St.  289;  14  Am.  St  Rep.  845,  and  note; 
Carey  r.  Mackey,  82  Me.  516;  17  Am.  St.  Rep.  500.  For  a  discussion  of  what 
damages  are  liquidated,  see  Williamt  v.  Vance,  9  S.  C.  344;  30  Am.  Rep.  26, 
and  particularly  note  28-36.  It  being  in  accord  with  the  clear  intention  of 
the  parties,  a  sum  stipulated  as  damages  for  the  breach  of  a  contract  will  be 
sustained  and  allowed  as  liquidated  damages.  Eakin  v.  ScM,  70  Tex.  442; 
Fa»kr  r.  Beard,  39  Minn.  33;  Wibaux  v.  Grinnell  etc  Co.,  9  Mont.  154. 
Liquidated  damages  stipulated  to  be  paid  on  the  breach  of  a  contract  cannot 
b«  r«ooT«r«d,  except  npon  a  mbstantial  breach:  Hathaway  r.  Lynn,  76  Wis. 
IM. 
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MoOraokbn  V,  Flanagan. 

[127  New  Yobk,  493.] 

AvfiDATfr  flOB  Orbkb  or  Publication  of  Suhmoms  must  Show  "  Dui 
DiuOBNOB."  —  The  simple  averments  in  an  affidavit  for  an  order  of 
publication  of  summons  that  the  defendant  is  a  non-resident  of  and 
cannot  be  found  within  the  state  are  not  alone  sufficient  to  support  an. 
order  for  the  service  of  a  summons  by  publication,  but  such  affidavit 
must  show  that  due  diligence  to  find  the  defendant  has  been  exercised. 
Due  diligence  cannot  be  implied  from  the  statement  that  the  defendant' 
cannot  b«  found  within  the  state. 

Ejectment  to  recover  possession  of  two  lots  of  land.  The 
'answer  alleged  ownership  in  the  defendants.  Upon  the  trial 
the  plaintiff  relied  upon  a  conveyance  from  one  Henry  Kahle, 
who,  on  the  12th  of  December,  1867,  was  the  owner  of  the 
premises,  to  the  plaintiff  and  one  Patrick  McCracken,  by 
deed  executed  March  17,  1869.  Patrick  McCracken  devised 
his  interest  in  the  same  to  the  plaintiflF.  The  defendants 
claimed  title  through  a  deed  from  the  sheriff  made  to  one 
Lawrence  Cartan  on  the  25th  of  January,  1869,  and  by  mesne 
conveyances  from  Cartan  to  one  Edward  Flanagan,  and  from 
the  latter  to  the  defendants.  The  sheriff's  conveyance  was 
made  in  pursuance  of  a  sale  of  said  premises  under  a  judg- 
ment in  favor  of  Lawrence  Cartan  against  said  Henry  Kahle 
in  the  action  in  which  the  affidavit  quoted  in  the  opinion  was 
made.  Kahle  did  not  appear  in  that  action.  Other  facts 
appear  in  the  opinion. 

Eugene  S.  Ives,  for  the  appellant. 

James  W.  Covert  and  ThomaB  J.  McKee,  for  the  respondents. 

Potter,  J.     The  affidavit  upon  which  the  judge  granted 
the  order  for  service  of  the  summons  and  complaint  upon  the 
grantor  of  plaintiff  was  as  follows: — 
*'  City  and  County  of  New  York,  ««. 

"  Minott  M.  Silliman,  being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  for  the  plaintiffs  in  the  above-entitled  action ; 
that  a  summons  has  been  issued  in  this  action  against  the 
defendant  therein;  that  defendant  is  a  non-resident  of  this 
state,  nor  can  be  found  therein,  but  has  a  place  of  residence 
at  Matewan,  in  the  state  of  New  Jersey;  that  this  action  is 
brought  to  recover  the  sum  of  $964.32,  and  the  ground  of  the 
plaintiffs'  claim  in  this  action  is  a  promissory  note  made  by 
said  defendant  for  $727,  and  due  December  18,  1866,  and 
$1.81  for  protest  of  said  note,  and  $2.55  interest  du<>  thereon 
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and  the  further  sum  of  $231.66,  with  $1.30  interest  due 
thereon,  on  a  book-account  for  goods  sold  and  delivered  by 
said  plaintiff  to  said  defendant,  which  said  several  sums  still 
remain  due  and  unpaid;  that  said  defendant  has  property 
consisting  of  real  estate  situated  at  Mount  Vernon,  in  said 
county  of  Westchester  and  state  of  New  York." 

The  affidavit  is  made  by  one  of  plaintiffs'  attorneys,  and 
though  it  embraces  several  quite  diverse  subjects,  it  neverthe- 
less imports  unqualified  knowledge  in  respect  to  all  of  them. 

The  sole  question  sought  to  be  raised  upon  this  appeal  by 
the  appellant  arises  upon  section  135  of  the  Code  of  Proce- 
dure, which  is  in  these  words:  "Where  the  person  on  whom 
the  service  of  the  summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  within  the  state,  and  that  fact  appears  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  or  of  a  county 
judge  of  the  county  where  the  trial  is  to  be  had,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  de- 
fendant in  respect  to  whom  the  service  is  to  be  made,  or  that 
he  is  a  proper  party  to  an  action  relating  to  real  property  in 
this  state,  such  court  or  judge  may  grant  an  order  that  the 
service  be  made  by  the  publication  of  a  summons  in  eitlier  of 
the  following  cases:  ....  Subd.  3.  Where  he  is  not  a  resident 
of  this  state,  but  has  property  therein,  and  the  court  has  juris- 
diction of  the  subject  of  the  action,"  which  precedes  the 
specifications  of  the  class  of  cases  in  which  service  of  the 
summons  other  than  personal  may  be  made. 

It  would  seem  that,  by  a  just  construction  of  that  section, 
certain  facts  are  required  to  be  made  to  appear  to  the  satis- 
faction of  the  court  or  judge  before  granting  the  order  for  this 
exceptional  mode  of  service  of  process  upon  the  defendant  in 
the  action,  viz.,  that  such  person  cannot  after  due  diligence 
be  found  within  this  state,  and  that  a  cause  of  action  exists 
against  such  defendant  in  certain  respects. 

There  is  no  question  that  the  affidavit  in  this  case  makes  it 
appear  that  a  cause  of  action  exists  against  the  defendant, 
and  the  nature  of  it.  But  does  the  affidavit  make  these  facts 
appear,  via.,  that  the  defendant  cannot  after  due  diligence  be 
found  within  the  state?  This  language  fairly  imports  two 
facts,  viz.,  the  exercise  of  due  diligence  to  find  the  defendant 
within  this  state,  and  the  failure  to  find  him  through  the 
exercise  of  such  diligence. 

Assuming  that  it  was  competent  for  the  affiant  to  depose 
that  the  defendant  could  not  be  found  within  the  state,  will 
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such  statement  in  the  affidavit  suffice  for  the  proof  of  the 
exercise  of  due  diligence  to  find  the  defendant?  or  is  due  dili- 
gence necessarily  to  be  imported  into  the  affidavit  or  to  be  in- 
ferred from  the  statement  therein  that  the  defendant  cannot 
be  found  within  the  state?  If  that  was  the  case,  the  legisla- 
ture would  doubtless  have  been  satisfied  to  have  the  affidavit 
state  that  the  defendant  cannot  be  found  within  the  state, 
and  not  have  superadded  thereto  the  phrase  "after  due  dili- 
gence." 

Besides,  it  is  a  fundamental  rule  that  when  facts  are  to  be 
found  by  a  judge  or  jury,  the  evidence  of  the  existence  of  the 
requisite  facts  must  be  presented,  and  not  the  conclusion  or 
inference  of  the  affiant  or  witness  that  the  requisite  facts  exist. 
If  this  were  not  so,  the  judicial  function  of  the  court  or  jury 
would  be  superseded,  and  the  conclusion  of  the  affiant  or  wit- 
ness would  be  substituted  instead  of  the  judgment  of  the 
court  or  jury. 

It  is  plain,  from  a  consideration  of  the  law,  that  jurisdiction 
of  a  court  to  render  a  judgment  against  a  party  to  an  action 
is  ordinarily  acquired  by  the  personal  service  of  process,  as 
well  as  from  the  phraseology  of  section  135,  that  the  order  for 
a  different  mode  of  service  may  only  be  granted  upon  proof 
by  affidavit  of  the  existence  of  certain  facts,  and  hence  the 
fact  and  the  mode  of  establishing  it  is  jurisdictional. 

Now,  the  fact  to  be  proved  is,  that  the  defendant  cannot  be 
found  in  the  state  after  or  through  due  diligence  used  for  the 
purpose  of  finding  the  defendant,  in  order  to  make  personal 
service  of  the  summons  upon  him.  The  order  which  is 
based  upon  the  affidavit,  and  is  in  its  nature  and  office  an 
adjudication  that  due  diligence  has  been  used  to  find  and 
serve  the  defendant  personally,  contains  no  statement  in  re- 
spect to  diligence. 

We  will  now  turn  to  the  decisions  of  the  courts  upon  this 
point,  and  see  whether  they  indicate  any  departure  from  the 
rule  as  above  stated.  In  the  case  of  Kennedy  v.  New  York 
Life  Ins.  etc.  Co.,  101  N.  Y.  487,  cited  in  the  opinion  of  the 
learned  general  term  in  this  case,  and  which  was  an  action  to 
foreclose  a  mortgage  upon  real  estate,  the  affidavit  upon 
which  the  order  of  publication  was  made  stated  that  the 
defendants  "  cannot,  after  due  diligence,  be  found  within  this 
state,"  thev  being  residents  of  other  specified  states,  "that 
the  summons  herein  was  duly  issued  for  said  defendants,  but 
cannot  be  personally  served  upon  them,  by  reason  of  such 
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non-residence.*'  The  affidavit  in  the  case  cited  states,  in  the 
language  of  the  statute,  that  "  the  defendant  cannot,  after  due 
diligence,  be  found  within  this  state,  ....  but  cannot  be 
served  personally  upon  them,  by  reason  of  such  non-resi- 
dence." 

The  affidavit  in  the  case  under  consideration  entirely  omits 
the  words  "  after  due  diligence,"  or  to  state  that  any  degree  of 
diligence  whatever  had  been  used  to  find  the  defendant.  If  it 
were  competent  for  a  party  to  state  that  he  has  used  diligence 
or  due  diligence,  then  the  aSidavit  in  the  case  cited  might  be 
held  sufficient,  especially  in  connection  with  the  further  state- 
ment that  they  "  cannot  be  served  personally  upon  them,  by 
reason  of  such  non-residence." 

In  the  case  of  Carleton  v.  Carleton^  85  N.  Y.  313,  this  court 
held  that  an  affidavit  stating  *'that  the  defendant  has  not 
resided  within  the  state  of  New  York  since  March,  1877,  and 
deponent  is  informed  and  believes  that  the  defendant  is  now  a 
resident  of  San  Francisco,  California,"  was  insufficient  to  con- 
fer jurisdiction.  The  affidavit  in  the  latter  case,  like  the  affi- 
davit in  this  case,  entirely  omits  the  averment  of  due  or  any 
diligence,  and  has  the  like  averment  of  the  non-residence  of 
the  defendant.  The  opinion  in  the  two  cases  (101  New  York 
and  85  New  York,  supra)  was  written  by  the  same  judge,  and 
was  concurred  in  by  all  the  members  of  the  court,  and  more- 
over, the  opinion  in  101  New  York  expressly  reaffirms  the 
opinion  in  85  New  York,  and  maintains  there  is  a  distinction 
between  the  affidavit  in  the  two  cases.  But  the  same  distinc- 
tion exists  between  the  case  at  bar  and  the  case  in  101  New 
York  that  exists  between  the  case  in  85  New  York  and  101 
New  York,  supra.  The  reasons  and  comments  contained  in 
the  opinion  in  85  New  York  are  applicable  to  the  case  at  bar, 
and  need  not  be  here  repeated. 

The  case  of  Jerome  v.  Flagg,  48  Hun,  361,  is  in  line  with  the 
case  of  Kennedy  v.  New  York  Life  etc.  Co.,  101  N.  Y.  487,  and 
the  affidavit  was  held  sufficient,  upon  the  ground  that  the  ex- 
pression in  the  affidavit  "that  said  defendant  cannot,  with  due 
diligence,  be  served  personally  within  the  state,"  must  be  re- 
garded, not  solely  as  a  conclusion  of  law,  but  as  a  statement 
of  fact,  tending  to  show  that  due  diligence  had  been  used. 

To  the  same  effect  is  the  case  of  Seller  v.  Wilson,  43  Hun, 
629,  and  the  distinction  is  made  and  followed  between  the  Ken- 
nedy case  (101  N.  Y.)  and  Carleton  case  (85  N.  Y.),  supra,  and 
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Lockwood  V.  Brantly,  31  Hun,  155,  and  Bixby  v.  Smithy  8  N.  Y. 
60,  and  Esterbrook  v.  Esterhrook,  64  Barb.  621. 

The  question  in  Bizhy  v.  Smith  arose  collaterally  in  an  ap- 
plication to  be  relieved  from  a  contract  to  purchase  a  title  af- 
fected by  this  alleged  defect.  The  affidavit  in  the  case  cited 
stated  that  six  of  the  defendants  resided  at  Selina,  in  the  state 
of  Alabama,  and  one  of  the  defendants  at  Greenville,  in  that 
state.  The  court,  in  the  opinion  in  the  case  last  cited,  uses  the 
following  language:  "There  is  no  statement  in  the  affidavit 
that  these  defendants  could  not  be  found  within  the  state  after 
due  diligence,  nor  is  there  anything  to  show  that  any  effort  had 
been  made  to  find  them.  The  affidavit  rests  upon  the  naked 
assertion  of  non-residence.  The  order  in  form  follows  the  af- 
fidavit. It  recites  that  it  appeared  to  the  satisfactiou  of  the 
court  that  the  defendants  named  are  non-residents  of  the  state, 
and  reside  at  the  places  named  in  the  affidavit.  The  order 
fails  to  recite  that  it  also  appeared  to  the  satisfaction  of  the 
court  that  the  defendants  could  not,  after  due  diligence,  be 
found  in  this  state.  There  is  nothing  to  indicate  in  the  order 
that  the  judge  or  court  passed  upon  that  question,  and  nothing 
was  laid  before  the  judge  calling  for  his  determination  of  that 
question.  The  order,  it  appears,  was  made  by  myself  at  cham- 
bers, in  the  haste  and  pressure  of  business  at  that  court,  rely- 
ing on  the  experience  of  the  attorney  in  this  class  of  actions 
in  the  preparation  of  such  papers  and  orders.  I  am  unable  to 
see  any  ground  upon  which  the  order  can  be  treated  as  valid. 
A  part  of  the  defendants  named  as  non-residents  did  not  ap- 
pear in  the  action,  and  as  to  them  the  judgment  is  inoperative." 

It  is,  from  an  examination  of  this  statute,  and  the  decisions 
in  relation  to  it,  pretty  evident  that  some  degree  of  diligence 
must  be  exercised  to  find  the  party,  and  what  is  a  due  degree 
depends  upon  circumstances  surrounding  each  case,  and  that 
the  simple  averments  in  the  affidavit  that  the  defendant  is  a 
non-resident,  and  cannot  be  found  within  the  state,  are  not  alone 
sufficient  to  support  an  order  for  the  service  of  a  summons  by 
publication.  Those  facts  do  not  imply  that  any  diligence  has 
been  exercised  to  find  and  serve  the  defendant  personally  with 
process.  It  needs  no  argument  to  show  that  the  averment  in 
the  affidavit  that  the  defendant  cannot  be  found  in  the  state 
does  not  tend  to  prove  the  exercise  of  due  diligence  to  find  the 
defendant;  for  tlie  statute  in  question  not  only  requires  that  it 
be  stated  in  the  affidavit  that  the  defendant  cannot  be  found, 
but  expressly  requires  the  averment  that  he  cannot  be  found 
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after  dae  diligence.  Hence  the  statute  forbids  that  due  dili- 
genoe  may  be  implied  from  the  statement  that  the  defendant 
cannot  be  found  within  the  state. 

In  view  of  the  decisions  above  referred  to,  and  the  cases  there- 
in referred  to,  we  are  constrained  to  a  different  conclusion  from 
that  expressed  in  the  opinion  of  the  learned  general  terra  in 
this  case,  "that  the  title  of  the  defendant's  grantor  under  the 
sheriflF's  deed  to  him  in  pursuance  of  the  sale  under  the  judg- 
ment was  valid,  and  that  the  defendant  derived  a  good  title 
from  his  grantor.  The  plaintiflF,  therefore,  took  no  interest  in 
the  property  under  the  devise  in  the  will  of  McCracken,  be- 
cause the  grantor  of  his  devisor  had  been  divested  of  the  title 
by  the  sale  under  the  judgment  against  him  in  the  attach- 
ment suit." 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  eveiit. 


Pbocbss  —  ATFiDAvrr  for  Obdeb  of  Pdbmcation  of  Summons,  What 
MUST  Show.  —  An  affidavit  for  the  service  of  summons  by  publication  is 
sufficient  when  it  shows  a  cause  of  action  against  the  defendant,  and  that  he 
resides  at  a  place  in  another  state,  such  place  and  state  being  designated  in 
the  affidavit.  In  such  circumstances,  no  attempt  to  find  him  in  the  state 
wherein  the  action  ia  pending  need  be  shown:  Anderson  v.  Ooff,  72  Cal.  65; 
1  Am.  81  Rep.  S4. 
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Lines  v.  Lines. 

[142  Pennsylvania  State,  149.] 

Oirr  BT  HnsBAND  during  Coverture  —  Right  of  Wifb  to  Assail,  for 
Fraud.  — A  husband  may  dispose  of  his  personal  property  by  voluntary 
gift,  during  the  coverture,  without  his  wife's  consent,  freed  from  every 
post'mortem  claim  by  her.  She  cannot,  after  her  husband's  death,  assail 
•Qch  gift  as  being  in  fraud  of  her  rights. 

Eqihtt  has  No  Jurisdiction  of  a  Trust  where  the  trust  is  created,  and 
both  the  trustee  and  trust  estate  are  in  another  state. 

Equity — Jurisdiction  over  Personal  Estate  in  Another  State. — A 
court  of  equity  has  no  jurisdiction  to  take  the  personal  property  of  an 
estate  situated  in  another  state  at  the  time  of  the  death  of  the  dece- 
dent, out  of  the  hands  of  its  custodian  there,  and  transfer  it  to  execu- 
tors in  this  state.  It  can  only  be  reached  by  ancillary  administration 
obtained  in  the  state  where  the  property  is  situated. 

Trust  Deed,  when  not  Testamentary.  — A  voluntary  deed,  by  which 
personal  property  is  conveyed  to  a  trustee,  to  be  di.ided  among  ce;-- 
tain  beneficiaries  at  a  time  to  be  selected  by  him,  containing  a  power  of 
revocation,  and  providing  tliat  before  distribution  the  income  shall  he 
paid  to  the  grantor  during  his  life,  creates  a  valid  trust,  and  is  not 
testamentary  in  character. 

Trust  with  Reserve  Power  of  Revocation. — A  reserved  right  of  revo- 
cation is  not  inconsistent  with  the  creation  of  a  valid  trust.  If  the 
right  is  not  exercised  during  the  lifetime  of  the  grantor,  and  acrnrding 
to  the  terms  in  which  it  is  reserved,  the  validity  of  the  trust  roinaina 
as  though  there  had  never  been  a  reserved  right  of  revocation. 

0.  H.  Meyers,  W.  S.  Kirkpatrick,  and  R.  I.  Jones,  for  the  ap- 
pellant. 

Alexander  Farnham,  H.  J.  Steele ^  and  Frederick  Green,  for 
the  appellees. 

Paxson,  C.  J.     This  case  has  heen  so  intelligently  and  ex- 
haustively discussed,   both   by  the  learned  master  and   the 
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court  below,  that  I  fear  anything  I  may  say  will  be  but  a 
repetition  of  what  they  have  perhaps  better  said.  It  cer- 
tainly renders  an  elaboration  of  it  unnecessary. 

The  appellant  objects  to  the  deeds  of  trust  to  the  Union 
Trust  Company  of  New  York,  and  to  William  E.  Lines,  for 
two  reasons:  1.  That  they  are  in  fraud  of  her  rights  as 
widow;  and  2.  That  they  are  testamentary  in  their  char- 
acter. Hence  she  asks  that  the  said  deeds  be  declared  void  as 
against  her,  and  that  the  trustees  may  be  decreed  to  hand  over 
the  securities,  named  in -said  deeds  and  remaining  in  their 
hands,  to  the  executors  of  the  will  of  Jesse  Lines,  deceased. 

The  first  proposition  cannot  be  suBtained.  It  is  the  settled 
law  of  this  state  that  a  man  may  do  what  he  pleases  with 
his  personal  estate  during  his  life.  He  may  even  beggar  him- 
self and  his  family,  if  he  chooses  to  commit  such  an  act  of 
folly.  When  he  dies,  and  then  only,  do  the  rights  of  his  wife 
attach  to  his  personal  estate.  She  then  becomes  entitled  to 
her  distributive  share,  and  of  this  she  cannot  be  deprived  by 
will  or  any  testamentary  paper.  *'  Who  so  ignorant,"  said 
Chief  Justice  Gibson  in  Ellmaker  v.  Ellviaker^  4  Watts,  91, 
"as  not  to  know  that  a  husband  may  dispose  of  his  chattels 
during  the  coverture,  without  his  wife's  consent,  and  freed 
from  every  post-mortem  claim  by  her  ?"  This  point  was  ex- 
pressly decided  and  thoroughly  discussed  by  the  late  Justice 
Sharswood  in  Pringle  v.  Pringle,  59  Pa.  St.  281,  where  it  was 
said  that  "a  man's  wife  and  children  have  no  legal  right  to 
any  part  of  his  goods,  and  no  fraud  can  be  predicated  of  any 
act  of  his  to  deprive  them  of  the  succession."  See  also  Dick- 
erson's  Appeal,  115  Pa.  St.  198;  2  Am.  St.  Rep.  547.  It  is 
■uflScient  to  announce  a  rule  so  firmly  settled,  without  dis- 
cussing it. 

It  remains  to  consider  the  second  objection  in  connection 
with  each  of  the  trust  deeds.  That  it  cannot  be  invoked  in 
this  proceeding,  so  far  as  the  deed  to  the  Union  Trust  Com- 
pany is  concerned,  is  clear,  for  obvious  reasons.  That  deed  is 
a  New  York  contract.  It  was  made  in  New  York;  the  deed 
was  delivered  in  New  York,  and  it  was  intended  to  be  executed 
there.  Moreover,  the  trustee  is  a  New  York  corporation,  and 
the  securities  in  question  were  delivered  there  to  the  said  cor- 
poration. It  is  almost  needless  to  say  that  the  court  of  com- 
mon pleas  of  Northampton  County  has  no  jurisdiction  of  a 
trust  where  both  the  trustee  and  the  trust  estate  are  in  another 
■State.     Moreover,  if  it  be  conceded  that  this  deed  is  of  a  testa- 
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mentary  character,  it  does  not  help  the  matter,  so  far  as  the 
present  proceeding  is  concerned.  If  the  securities  held  by  the 
Union  Trust  Company  are  a  part  of  the  estate  of  Jesse  Lines,  \ 
it  is  nevertheless  an  estate  situated  in  the  state  of  New  York, 
and  a  conrtof  equity  in  this  state  cannot  by  its  decree  take  it 
out  of  the  hands  of  its  custodian  there  and  transfer  it  to  execu-  | 
tors  in  this  state.  It  can  only  be  reached  by  ancillary  letter?  | 
taken  out  in  New  York.  It  would  then  be  subjected  to  the 
payment  of  the  debts  of  the  testator  in  that  jurisdiction,  and 
the  balance  only,  after  satisfying  any  such  demands,  would  be 
forwarded  to  the  executors  of  the  domicile.  This  is  familiar 
law.  I  may  further  add  that  the  learned  master  has  found 
as  a  fact  that  by  the  law  of  the  state  of  New  York  a  married 
woman  has  no  claim  and  possesses  no  title  or  interest  in  her 
husband's  personal  estate  during  his  lifetime,  and  she  has  no 
right  or  privilege  of  taking  his  personal  estate  against  his  last 
will  and  testament. 

It  remains  to  consider  the  deed  to  William  E.  Lines.  It 
was  said  in  Mattocks  v.  Brown,  103  Pa.  St.  16:  "  Many  deeds 
conveying  and  settling  property  contain  provisions  which  be- 
come operative  only  after  the  death  of  the  grantor  or  settlor, 
but  where  a  present  interest  passes  to  a  trustee  or  grantee,  it 
has  never  been  supposed  that  such  instruments  were  of  a  testa- 
mentary character."  I  do  not  propose  to  review  the  numerous 
authorities  cited  and  discussed  by  the  learned  master.  I  will 
add,  however,  that  Dickerson^s  Appeal,  115  Pa.  St.  198,  2  Am. 
St.  Rep.  547,  is  upon  all  fours  with  the  case  in  hand.  There 
the  owner  of  certain  personal  property  imposed  a  trust  upon 
it  in  favor  of  his  children,  naming  himself  as  trustee,  and  the 
trust  was  held  valid,  notwithstanding  the  reservation  of  the 
income  to  himself,  and  a  power  of  revocation. 

When  we  come  to  examine  the  deed  to  William  E.  Lines, 
we  find  an  absolute  conveyance  to  him  of  certain  securities 
specified  therein  upon  the  following  trusts: —  * 

"To  have  and  to  hold  all  of  said  shares  of  stock  unto  the 
said  William  E.  Lines,  his  executors,  administrators,  and 
assigns,  upon  the  following  trusts,  to  wit,  in  trust,  to  divide 
the  same  into  twenty-eight  equal  shares,  of  which  he  shall 
hold  fourteen  shares  for  the  use  of  my  putative  son,  the  said 
William  E.  Lines,  and  of  the  remaining  fourteen  shares  he 
shall  hold  ten,  to  wit,  one  each,  for  tlie  use  of  the  ten  children 
of  my  deceased    sister,    Mary  Fairchild,   named    respeetivelv 

.  .*.  and  the  remaining  four  shares  he  shall  hold  for  the  use 
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of  ray  brother,  John  Lines.  During  my  life  the  said  William 
B.  Lines  shall  pay  over  to  me  and  for  my  use,  at  the  times  he 
may  receive  the  same,  all  the  dividends  or  other  income  which 
he  may  receive  upon  and  from  all  of  the  above-described 
stocks,  and  he  may  deliver  the  shares  thereof  above  mentioned 
unto  the  several  beneficiaries  above  named,  at  such  time  or 
times  as  he,  in  his  unfettered  discretion,  shall  think  fit.  And 
should  he,  in  the  exercise  of  his  discretion,  determine  to  hold 
the  same  during  my  life  and  thereafter,  he  may,  after  my 
death,  pay  the  income  thereof  to  the  said  beneficiaries  respec- 
tively, and  in  their  several  proportions,  until  such  times  as  he 
may  see  fit  to  transfer  the  principal  of  the  said  shares  to  the 
persons  entitled  thereto  respectively,"  etc. 

It  is  idle  to  call  this  a  testamentary  paper.  It  passed  his 
entire  legal  title  to  the  trustee,  with  a  present  interest.  He 
parted  with  the  property  wholly  and  entirely.  Even  the  reser- 
vation of  the  income  to  himself  for  life  was  optional  with  the 
trustee.  The  latter  could  have  distributed  the  corpus  of  the 
estate  to  the  beneficiaries  the  next  day.  The  power  of  revoca- 
tion reserved  in  the  deed,  having  never  been  exercised,  was 
precisely  as  if  it  had  never  existed.  A  reserved  right  of  revo- 
cation is  not  inconsistent  with  the  creation  of  a  valid  trust.  If 
the  right  is  not  exercised  during  the  lifetime  of  the  donor,  and 
according  to  the  terms  in  which  it  is  reserved,  the  validity  of 
the  trust  remains  unaffected,  as  though  there  had  never  been 
a  reserved  right  of  revocation:  Dickerson^s  Appeal,  115  Pa.  St. 
198;  2  Am.  St.  Rep.  547;  Stone  v.  Hackett,  12  Gray,  227. 
There  is  nothing  in  this  deed  to  indicate  an  intention  to  cre- 
ate a  trust  to  take  effect  only  after  the  death  of  the  donor. 
On  the  contrary,  the  intent  is  clear  to  create  a  present  trust 
in  favor  of  the  beneficiaries  named  therein,  to  take  effect 
immediately  with  the  execution  of  the  deed.  The  securities 
passed  into  the  hands  of  the  trustee  along  with  the  trust  deed. 
The  transaction  was  complete,  and  the  donor  was  absolutely 
denuded  of  his  property.  It  is  useless  to  pursue  the  subject 
further.  The  appellant  had  no  case,  and  her  bill  was  properly 
dismissed. 

The  decree  is  affirmed  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant. 

Husband  and  Wife  —  Gift  t<y  Htsband,  whether  Fraudulent  as  to 
Wife.  —  The  rule  is  well  established  by  an  unbroken  line  of  authority,  that 
the  law  places  no  restriction  or  limitation  on  the  power  of. the  husband  to 
make  sucli  disposition  by  gift,  voluntary  conveyance,  or  othcrwiac,  of  Uia 
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personal  property,  during  hia  lifetime,  m  he  may  eleot,  vrm  though  hia 
wife  is  thereby  deprived  of  the  distributive  share  therein,  which  would  oth- 
erwise fall  to  her  upon  his  death.  In  other  words,  no  doubt  exists  of  the 
power  of  »  husband,  by  gift  or  otherwise,  to  dispose  absolutely  of  his  per* 
soual  property  during  his  life,  without  the  concurrence  and  against  the 
protest  of  his  wife,  exonerated  from  all  claim  by  her,  provided  the  transac- 
tion is  not  merely  colorable,  and  is  unattended  with  facts  indicative  of  some 
other  fraud  upon  her  than  that  arising  from  his  absolute  transfer  of  prop- 
erty to  avoid  her  having  an  interest  therein  after  his  death.  Possibly  this 
rule  does  not  apply  when  the  hm^baud  is  in  immediate  expectation  of  death, 
and  attempts  by  a  conveyance  to  accomplish  the  purposes  of  a  will.  Hence, 
if  the  disposition  of  his  property  made  by  a  husband  is  absolute,  reserving 
no  right  to  himself,  it  is  good  as  against  his  wife,  though  made  to  defeat  her 
rights  therein,  after  his  death:  Cameron  v.  Cameron,  10  Smed^  &  M.  394; 
Lightfoot  v.  Colgin,  6  Munf.  42;  Stewart  v.  Stewart,  5  Conn.  317;  Holmes  v. 
Holmes,  3  Paige,  363;  Dunnock  v.  Dunvock,  3  Md.  Ch.  140;  Strant  v.  O'Neil, 
84  Mo.  68;  Poe  v.  Brovmrigrj,  55  Tex.  133;  Cravson  v.  Crarison,  4  Mich.  230; 
Richaidsy.  Richards,  11  Humph.  429;  Pnclfield  v.  Padjield,  78  111.  16;  Salmon 
V.  Samson,  67  Iowa,  253;  Ellmuker  v.  EUma/cer,  4  Watts,  89-91;  Pringk  v. 
Pringle,  59  Pa.  St.  281;  Dicker-son  s  Appeal,  115  Pa.  St.  199. 

Under  the  common-law  ruie,  a  man  who  is  .sni  juris  a.ud  compos  mentis  may 
give  away  all  his  personal  piopert3',  so  as  to  become  himself  and  leave  his 
wife  and  children  penniless.  His  wife  and  children  have  no  legal  right  to 
any  part  of  his  personalty,  and  no  fraud  can  be  predicated  of  any  act  of  his 
to  deprive  them  of  the  succession:  PHngle  v.  Pringle,  59  Pa.  St.  281.  In 
AlcLaiii/Iilin  v.  McLaughlin,  16  Mo.  242,  the  court  said:  "Our  statute  only 
endows  the  widow  of  personalty  belonging  to  the  husband  at  the  time  of  his 
death.  Hence  any  disposition  he  may  make  of  his  chattels  during  his  life  — 
a  gift,  or  any  disposition — to  prevent  the  wife's  dower  attaching,  if  made 
during  his  life,  will  defeat  the  dower." 

A  wile  has  no  vested  interest  in  the  personal  estate  of  her  husband.  There- 
fore, au  absolute  and  irrevocable,  though  voluntary,  deed  thereof,  executed 
by  liim  to  his  children  by  the  present  or  a  former  marriage,  cannot  he  con- 
sidered a  fraud  on  his  wife's  rights,  nor  will  it  be  set  aside  at  her  instance: 
Cameron  v.  Cameron,  10  Smedes  &  M.  394;  Lightfoot  v.  Colgin,  6  Munf.  42; 
Stewart  v.  Stewart,  5  Conn.  315. 

In  discussing  a  deed  of  gift  made  by  a  father  to  hi*  children,  the  court, 
in  Padjield  v.  Padjield,  78  111.  18,  said:  "  Here  there  was  a  final  disposition 
of  the  property.  It  was  irrevocably  distributed  among  his  children  as  an 
advancement,  and  he  reserved  no  interest,  present  or  ultimate,  in  the  prop- 
erty; and  the  common  law  has  always  recognized  the  right  of  a  father  to 
dvance  his  children,  when  and  as  he  might  choose,  without  limit  as  to 
time  or  amount;  and  natural  love  and  aflfection  have  always  been  held  a  suffi- 
cient consideration  to  support  such  gifts  when  executed;  and  this  followed 
from  the  undoubted  right  that  all  men  possessed,  —  the  power  of  selling  or 
disposng  of  their  property  as  they  choose.  It  is  true  that,  where  a  husband 
still  retained  the  right  to  control  the  property,  and  resume  the  same  at 
pleasure,  such  a  gift  was  held  to  be  a  fraud  on  the  rights  of  his  wife.  But 
there  the  transfer  was  only  colorable,  the  title  still  being  in  the  husband, 
and  being  thus  entitled,  the  wife  could  claim  and  recover  her  share  on  the 
death  of  the  husband.  In  such  case  the  husband  still  remained  the  owner, 
notwithstanding  the  apparent  sale,  and  hence  the  wife  was  entitled  to  share 
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in  8uc1)  property,  u  in  any  other.  The  statute  gives  her  a  right  to  one 
third  of  the  personal  estate  owned  by  her  husband  at  the  time  of  his  death, 
after  the  payment  of  his  debts,  in  oas«  be  dies  intestate.  Hence,  when 
the  sale  is  only  colorable,  and  the  property  may  be  resumed  by  the  husband, 
and  he  thus  dies  the  owner,  the  wife  may  participate  in  its  distribution." 

In  the  absence  of  statute  to  tlie  contrary,  the  husband  who  owns  personal 
property  may,  as  against  all  except  creditors,  make  such  disposition  thereof 
as  he  pleases,  either  by  will  or  otherwise,  and  he  cannot  therefore  commit 
a  fraud  upon  his  wife  and  children  by  disposing  of  it,  to  take  eflfeet  after 
his  death,  in  any  manuer  he  may  think  proper:  Holmea  v.  Holmes,  3  Paige, 
302. 

Tt  was  decided  in  Cranson  v.  Crani^on,  4  Mich.  2S0,  that  a  wife  cannot  claim 
her  distributive  share  of  her  deceased  husband's  personal  property,  which  he 
has  transferred  by  bill  of  sale,  and  delivered  shortly  before  his  death;  and 
tiie  reason  given  was,  that  the  delivery,  whether  the  transaction  was  a  gift  or 
a  sale  for  a  consideration,  consummated  the  transaction,  and  rendered  it  valid. 
The  better  rule  would  seem  to  be,  however,  that  where  a  husband  makes 
such  disposition  of  his  personalty  daring  his  last  sickness,  and  in  anticipa- 
tion  of  death,  with  the  purpose  of  defrauding  the  widow  of  her  dower,  she 
is  entitled  in  equity  to  set  aside  such  fraudulent  disposition,  in  so  far  as  it 
affects  her  rights,  and  to  charge  the  grantee  or  donee  with  a  trust  in  her 
favor,  and  to  require  him  to  make  good  to  her  that  which  she  would  have 
received  out  of  the  property  which  the  husband  has  transferred,  as  if  no 
such  transfer  had  been  made:  Straat  v.  O'Neil,  84  Mo.  68;  citing  and  approv- 
Dacis  v.  Davis,  5  Mo.  183;  TucJcer  v.  Tucker,  29  Mo.  350;  32  Mo.  464. 

In  Stone  v.  Stone,  18  Mo.  389,  it  was  said:  "Although  dower  is  given  in 
personal  estate  by  our  statute,  yet  it  was  not  therel)y  intended  to  restrain 
the  husband's  absolute  control  of  it  during  his  life,  — to  give  and  dispose  of 
it  as  he  wills,  —  provided  it  is  not  done  in  expectation  of  death,  with  a  view 
to  defeat  the  widow's  dower.  The  hnsbaud  may  do  as  he  pleases  with  his 
personal  property,  subject  to  this  restriction.  After  the  enjoyment  of  his 
proicrty  in  the  most  absolute  manner  during  almost  his  entire  life,  the  law 
will  not  permit  him,  at  the  approach  of  death,  and  with  a  view  to  defeat  his 
wife's  right  of  dower,  to  give  it  away."  So  if  the  transfer  is  a  mere  device 
or  contrivance  by  which  the  husband,  not  parting  with  the  absolute  control 
and  dominion  over  the  property  daring  his  life,  seeks  at  his  death  to  de- 
prive his  widow  of  her  share  of  his  personalty,  it  will  be  ineffectual  as  against 
her:  Dunnock  v.  Dunnock,  3  Md.  Ch.  140;  McOee  v.  MeOee,  4  Ired,  105; 
Littleton  v.  Littleton,  1  Dev.  St  B.  327.  The  propriety  of  applying  the  prinoi« 
pies  of  the  common  law  hereinbefore  stated  to  conveyances  and  other  trans* 
fers  made,  where  it  does  not  control  the  property  rights  of  hasband  and  wife, 
as  where  the  law  of  common  or  community  property  has  been  adopted,  is 
more  than  questionable.  Theoretically  at  least,  in  California  and  several 
other  states,  all  property  acquired  by  the  spouses,  or  either  of  them,  after 
their  marriage,  unless  by  gift,  devise,  or  descent,  is  their  common  property, 
the  husband,  however,  being  by  law  constituted  the  agent  or  manager,  and 
having,  thai  efore,  power,  without  the  assent  of  his  wife,  to  purchase,  sell, 
and  transfi  I  any  of  the  community  assets.  Very  recently,  in  California,  the 
power  of  husbands  to  make  gifts  of  the  community  property  without  the 
assent  of  their  wi'  es  has  been  denied  by  statute.  Before  the  enactment  of 
this  statute,  the  hush  iiids  power  to  make  transters  in  fraud  of  liis  wife's  in. 
terests  was  cunsulcred  ou  several  occasions.     In  Lord  v.  JJotKjh,  43  Cal.  581- 
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685,  the  court  said  that  "a  deed  of  gift  of  a  portion  of  the  common  property 
by  the  husband  is  not  void  per  ae.  If  the  gift  be  made  with  the  intent  of 
defeating  the  claims  of  the  wife  in  the  common  property,  the  transaotioa 
ivould  be  tainted  with  fraud.  In  the  absence  of  such  fraudulent  intent,  a  voU 
nutary  disposition  of  a  portion  of  the  property,  reasonable  in  reference  to  the 
whole  amount,  is  authorized  by  the  statute,  which  gives  to  the  husband  the 
absolute  power  of  disposition  of  the  common  property  as  of  his  own  separate 
estate.  This  doctrine  was  recognized,  although  not  expressly  decided,  in 
the  cases  of  Smith  v.  Smith,  12  Cal.  225;  73  Am.  Dec.  633;  and  Peck  v.  Brum- 
mayim,  31  Cul.  4i6;  89  Am.  Dec.  195." 

In  the  case  of  Greiner  v.  Oreiner,  58  Cal.  115,  a  wife  sued  her  husband, 
alleging  that  during  their  coverture  they  had  acquired  a  large  amount  of 
common  property,  much  of  which  consisted  of  money;  that  he  had  lent 
portions  thereof,  taking  as  security  therefor  certain  notes  and  mortgages; 
that  with  intent  to  cheat  and  defraud  her  of  her  rights  in  these  notes  and 
mortgages,  he  transferred  them  without  consideration  to  certain  other  per- 
sons, who  were  defendants  in  the  action,  and  who  agreed  to  claim  thent  as 
gifts,  but  nevertheless  to  hold  them  in  secret  trust  for  the  husband,  and  to 
collect  and  pay  to  him  the  proceeds  thereof;  that  the  defendants  to  whom 
these  transfers  were  made  threaten  and  intend  to  dispose  of  the  property 
transferred  for  the  purpose  of  cheating  and  defrauding  the  plaintiff.  When 
the  case  came  up  for  trial,  the  court,  upon  motion  of  the  defendants,  ex- 
cluded all  testimony  in  support  of  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  majority  of  the 
appellate  court  concurred  in  views  of  the  trial  court,  so  far  as  it  applied  to 
the  allegations  of  the  complaint  respecting  the  disposal  of  the  community 
property,  though  the  judgment  was  reversed,  because  the  complaint  con- 
tained some  allegations  respecting  the  disposition  of  some  separate  property 
of  the  wife  under  which  the  court  thought  her  entitled  to  some  relief.  The 
complaint  was  criticised  in  the  opinion  of  the  court  as  not  showing  that  the 
transfers  assailed  were  necessarily  in  fraud  of  the  wife,  yet  it  proceeded 
farther,  and  indicated  that  though  the  complaint  had  been  more  complete 
in  this  respect,  yet  the  wife,  if  at  any  time  entitled  to  maintain  an  action 
on  account  of  transfers  made  to  defraud  her,  could  never  do  so  prior  to 
this  dissolution  of  the  marriage,  by  death  or  otherwise;  but  the  court 
further  said:  "It  maybe  that  the  interest  of  the  wife  is  sufficient  while 
the  coverture  exists,  on  a  complaint  properly  framed,  of  the  character  of  a 
bill  quia  timet  to  procure  an  injunction  to  restrain  the  husband  from  car- 
rying out  a  threatened  fraudulent  transfer  of  such  property  which  would 
result  in  lo«s  to  her,  or  to  compel  the  fraudulent  donee  or  grantee  of  inch 
property  with  notice  of  the  fraudulent  intent  to  give  security  to  satisfy  any 
claim  which  she  may  be  found  to  have  to  it  on  the  settlement  of  the  affairs 
of  the  community  when  the  marriage  tie  has  been  dissolved.  Probably  such 
an  action  woold  be  maintainable  by  the  wife:  Nance  v.  Ooace,  16  Ala.  129; 
Lyde  v.  Taylor,  17  Ala.  275.  But  it  is  nnnecessary  to  decide  this  question 
in  this  case.  We  are  satisfied  that  she  can  maintain  no  such  action  in  re- 
gard to  the  common  property  as  attempted  herein." 

The  better  rule,  however,  it  seems  to  us,  is  that  announced  in  Bister  v. 
Menge,  21  La.  Ann.  216,  where  it  was  decided  that  the  power  of  the  hus- 
band to  dispose  of  the  community  property  is  limited  to  sales  for  valne. 
He  cannot  give  it  away.  And  the  rule  heretofore  announced  in  California 
is  clianged  by  a  statute  enacted  March  31,  1891  (Stats.  1891,  p.  425),  provid- 
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ing  that  the  hnsband  "cannot  make  a  gift  of  such  community  property,  or 
convey  the  same,  without  a  valuable  consideration,  unless  the  wife,  in  writ- 
ing, consents  thereta" 

The  aubjeot  of  transfers  of  property  generally  by  the  husband  in  fraud 
of  the  wife  ia  treated  at  length  in  the  note  appended  to  Thayer  v.  Thayer 
39  Am.  Dec.  218. 


LiNDERMAN  V.  PoMRROT. 
[142  Prnnstlvamia  Statk,  168.] 
Stattttb  ot  Limitations  —  New  Pbomisb  — AoRSEinNT  to  AsBirsATa.  — 
Where  a  debtor  claims  an  over>payment  to  his  creditor  by  mistake,  in  a 
transaction  occurring  eighteen  years  before,  and  declares  that  ho  will 
have  an  ace  mat  stated  between  them  by  a  third  party,  whereupon  tb* 
creditor,  denying  the  over-payment,  states  that  he  would  aa  "liefbart 
such  third  party  examine  the  account  as  any  one,  and  that  if  ha  owed 
the  original  debtor  anything,  he  would  pay  him,  snch  conditional 
promise  by  the  creditor  is  insufficient  as  a  submission  to  arbitration,  or 
as  a  compromise  of  disputed  rights,  or  as  an  acknowledgment  of  is* 
debtedness  sufficient  to  toll  the  bar  of  the  statute  of  limitations. 

William  T.  Davies,  H.  N.  WilliatM,  L.  M.  flott,  if.  B.  Paf 

tons,  and  Albert  Morgan,  for  the  appellant. 

Delo8  Rockwelly  J.  T.  McCollom,  and  A.  O.  Fanning,  for  the 

appellee. 

Mitchell,  J.  We  gather  from  the  opinion  of  the  learned 
judge  below,  on  the  motion  for  a  new  trial,  that  his  matured 
view  was  that  there  was  no  sufficient  evidence  to  toll  the  bar 
of  the  statute,  and  that  the  jury  should  have  been  directed  to 
find  for  the  defendant.  He,  however,  allowed  the  verdict  to 
stand,  on  the  ground  that  the  case,  whichever  way  decided, 
would  probably  come  to  this  court  for  final  determination, 
and  that  if  the  judgment  he  entered  was  wrong,  we  could  set  it 
right  without  the  expense  of  another  trial.  We  can  hardly 
commend  the  practice  of  entering  judgment  against  the 
judge's  own  view  of  the  law,  and  putting  the  additional  labor 
upon  us,  for  the  mere  purpose  of  saving  the  plaintiff' spocket. 
Litigation  is  too  cheap  in  this  commonwealth,  for  courts  to  be 
tender  about  calling  upon  those  who  indulge  in  it  to  pay  for 
it.  But  the  careful  review  by  the  testimony  by  the  learned 
judge  has  greatly  facilitated  our  labor,  and  saves  us  the  ne- 
cessity for  doing  more  than  applying  the  law  to  the  case  as 
stated  by  him. 

The  presumption  was  strongly  against  the  plaintiff.  Ho 
was  the  original  debtor,  and  by  his  version  he  had  overpaid. 
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not  by  one  erroneous  paynaent,  but  by  several.  He  waited 
eighteen  years,  and  then  made  his  claim  upon  the  alleged 
mistake.  According  to  plaintiff 's  own  testimony,  appellant 
denied  that  there  was  any  mistake;  insisted  that  the  plaintiff 
still  owed  him  a  small  balance;  that  he  knew  it  was  right, 
and  there  was  no  necessity  to  refigure  it;  refused  to  name  a 
man  to  go  over  the  calculations;  and  when  finally  told  that 
plaintitf  would  have  it  done  any  way,  and  by  Hoffman,  said 
he  would  as  lief  Hoffman  would  do  it  as  any  one.  Then 
plaintiff,  according  to  his  own  account,  said:  "If  HoflFman 
does  this,  if  I  owe  you  anything,  I  will  pay  you;  and  if  you 
owe  me  anything,  you  will  pay  me.  *Ye8,  sir,'  said  he  (aj^ 
pellant).  *If  you  owe  me  anything,  you  must  pay  me;  and 
if  I  owe  you,  I  will  pay  you.' "  It  is  on  this  promise,  if  at  all, 
that  plaintiflF  must  sustain  his  recovery. 

It  is  clear,  in  the  first  place,  that  this  was  not  an  agreement 
of  submission  to  arbitration,  or  compromise  of  disputed  rights. 
Defendant  did  not  admit  that  plaintiff  had  ever  had  any  claim, 
and  if  he  had  it  was  barred  three  times  over.  There  was  no 
element  of  reference  or  compromise  in  it,  for  Hoffman  was  not 
to  do  anything  for  defendant,  to  hear  any  evidence  on  his  be- 
half, or  to  take  any  action  that  would  bind  him.  The  most 
that  can  be  made  out  of  defendant's  language  is  an  impatient, 
indifferent  acquiescence  that  if  a  recalculation  was  to  be 
made,  he  would  as  lief  Hoffman  should  do  it  as  any  one,  but 
without  the  slightest  assent  to  be  bound  by  the  result. 

As  a  promise  to  pay,  it  was  equally  unavailing,  for  it  was 
clearly  conditional.  There  was  no  acknowledgment  of  a  debt, 
but  on  the  contrary,  a  strenuous  and  reiterated  denial.  Nor 
was  there  any  such  acknowledgment  after  Hoffman's  calcu- 
lation was  submitted  to  defendant.  What  he  then  said  was, 
at  most,  an  assent  to  the  correctness  of  Hoffman's  figures,  but 
coupled  at  the  same  time  with  a  reiteration  of  the  denial  of 
any  debt,  and  an  explanation  that  Hoffman  was  mistaken, 
because  he  had  counted  a  receipt  as  for  cash  when  it  was 
only  for  a  note.  On  plaintiff's  own  account,  there  never  was 
any  admission  by  defendant  of  a  debt,  and  such  promise  as 
there  was  did  not  name  any  certain  amount,  and  was  merely 
a  conditional  promise  to  pay  "  if  I  owe  you."  Under  all  our 
cases,  this  is  not  sufficient.  In  Emerson  v.  Miller,  27  Pa.  St. 
278,  the  promise  was,  "he  would  fix  it,  or  settle  it";  in 
Weaver  V.  Weaver,  54  Pa.  St.  152,  and  McClcIlavd  v.  West,  59 
Pa.  St.  487,  *'  I  agree  to  settle  with  him  for  above  balance," 
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and  "I  agree  to  settle  this  bill";  in  Harhnld  v.  Kuntz,  16  Pa, 
St.  210,  "  would  settle  and  pay  all  he  owed  him  ";  in  Miller  v. 
Bnsrhore,  83  Pa.  St.  356,  24  Am.  Rep.  187,  "After  he  is  paid,  I 
will  pay  you  all  I  owe  you  ";  in  Landia  v.  Roth,  109  Pa.  St.  621, 
58  Am.  Rep.  747,  "We  will  pay  you  every  dollar,"  and,  "Yes, 
we  will  pay  you";  and  in  Lowrey  v.  Robinsony  141  Pa.  St.  189, 
"I  will  pay  him  when  I  get  ready."  In  each  case,  the  words 
used  were  held  insufficient  to  toll  the  bar  of  the  statute,  al- 
though in  several  of  them  the  words  quoted  were  in  writing, 
and  might  therefore  be  considered  as  intended  for  a  more 
formal  and  definite  acknowledgment  than  if  they  had  been 
used  in  mere  conversation.  The  present  case  is  no  stronger 
than  any  of  those  cited,  and  not  nearly  80  strong  ai  loma  of 
them.  It  must  go  into  the  same  class. 
Judgment  reversed.  

Limitations  or  Actions.  —  Aa  to  what  aoknowledgmeBt  on  th«  park  of  a 

debtor  will  remove  the  bar  of  the  statute  of  limitations,  see  not«  to  Landit 
V.  Roth,  58  Am.  Rep.  749-751;  note  to  Shocketf  t.  MilU,  36  Am.  Rep.  197, 
198;  note  to  AlUn  v.  CoUiru,  35  Am.  Rep.  417-420;  note  to  Norton  v.  Shejh 
hard,  40  Am.  Rep.  160-162;  StaU  v.  Finn,  98  Mo.  5.32;  14  Am.  St.  Rep.  654, 
aud  note.  An  unqualified  promise  or  acknowledgment,  adtnitting  a  just  in- 
debtedness, will  remove  the  bar  of  the  statute  of  limitations:  Krueger  v. 
Krueger,  76  Tex.  178;  Pickering  v.  Frink,  62  N.  R.  .342;  QartreU  r.  Linn,  79 
Oa.  701;  and  the  same  ia  true  of  a  conditional  promise,  when  he  who  relies 
upon  such  promise  to  avoid  the  statute  shows  that  the  contingency  contem- 
plated by  the  promise  has  occurred:  Opp  v.  Wack,  52  Ark.  288.  But  in 
School  District  v.  Cromer,  52  Ark.  454,  the  court  decided  that  a  written  ac- 
kuowledgment,  embracing  a  qualification  which  rebuts  the  inference  of  an 
unconditional  promise  to  pay,  is  insufficient  to  fix  a  new  period  of  limita- 
tion. A  letter  written  in  reply  to  a  demand  upon  a  debtor  for  payment, 
stating  that  the  matter  would  receive  the  debtor's  earliest  and  best  atten- 
tion, is  evidence  tending  to  show  an  acknowledgment  of  a  debt  barred  by  the 
statute:  Cole  v.  Putnam,  62  N.  H.  616.  A  debtor's  indorsement  upon  an 
account  presented  to  him  in  these  words:  "  On  my  return  from  New  York, 
I  will  settle  the  above  account  with  P.  Tuggle  personally,"  taken  in  connec- 
tion with  his  subsequent  indorsement,  "This  agreement  renewed  this  day," 
is  sufficient  to  take  the  account  out  of  the  operation  of  the  statute:  Tuggle  v. 
Minor,  76  Cal.  96.  "  Credit  this  on  my  note.  ....  I  will  be  down  soon  to 
pay  the  balance,"  is  good  as  an  acknowledgment,  and  extrinsic  evidence  may 
be  received  to  identify  the  debt  acknowledged:  Hejlin  v.  Kinard,  67  Miss. 
522;  Oj>j>  V.  Wack,  52  Ark.  288.  Alluding,  in  a  letter,  to  "  those  old  notes," 
the  words  "You  shall  have  every  cent  that  is  due  on  them"  is  not  snch  aa 
acknowledgment  of  a  just  indebtedneM  as  will  r«mo7«  th*  bar  «l  tha  stafc* 
Dte:  Stout  V.  MarthaU,  76  Iowa,  498. 
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Farquhar  V.  MoAlevt. 

[142  Pennsylvania  Statb,  233.] 
Conditional  Sale.  —  A  contract  termed  a  "lease,"  by  which  the  owner  of 
chattels  agrees  to  deliver  them  to  one  who  agrees  to  pay  a  gross  sum  as 
"hire,"  the  title  to  remain  in  the  "lessor  "  until  the  entire  "hire"i8 
paid,  but  which  contains  no  express  stipulation  for  the  return  of  the 
property  at  the  end  of  the  term,  is  a  conditional  sale,  and  not  a  bail- 
ment, and  renders  the  property  subject  to  an  execution  in  favor  of  the 
lessee's  creditors. 

Feigned  issue  to  try  the  title  to  chattels  levied  upon  as  the 
property  of  one  Hamer,  upon  an  execution  issued  in  favor  of 
one  McAlevy.  At  the  trial,  the  plaintiff  proved  the  delivery 
of  the  chattels,  consisting  of  a  saw-mill  engine  and  boiler  to 
said  Hamer,  under  a  written  order  duly  signed  by  him. 
Plaintiff  then  introduced  in  evidence  the  following  instru- 
ment, termed  a  lease:  — 

"  LEASE. 

"  This  is  to  certify  that  Solomon  Hamer,  of  Petersburg, 
Pennsylvania,  has  this  day  hired  from  A.  B.  Farquhar,  of 
York,  Pennsylvania,  twenty  to  twenty-five  horse  Ajax  engine, 

on  Cornish  boiler  and  wheels,  No.  2  saw-mill, valued  at 

$1,536,  upon  which have  paid  $ advance  hire,  and 

I  do  hereby  promise  and  agree  to  pay  to  him  the  further  sum 
of  $1,500,  as  follows:  $750  in  six  months,  $750  in  twelve 
months,  all  with  six  per  cent  interest,  as  hire,  in  advance,  for 
the  use  of  said  machinery,  so  long  as  I  shall  retain  it.  Said 
hire  as  aforesaid  to  be  paid  on  the  days  and  times  aforesaid 
until  the  sum  of  $1,536  is  paid.  I  also  agree  that  if  any  in- 
.  stallments  of  hire  as  aforesaid  is  not  paid  when  due,  or  within 
three  days  thereafter,  the  said  A.  B.  Farquhar,  or  his  agents, 
can,  without  notice  or  process  of  law,  take  said  machinery 
as  above  described  away  from  my  premises,  without  commit- 
ting trespass  or  other  violation  of  law,  and  I  to  forfeit  the 
amount  previously  paid  as  hire;  and  I  further  agree  to  take 
good  care  of  said  machinery,  and  not  to  underlet,  remove,  or 
permit  its  removal  from  my  premises  without  the  written  con- 
sent of  said  A.  B.  Farquhar. 

"  In  the  event  of  my  failure  to  comply  with  any  of  the 
above  conditions,  then  the  hire  paid  to  be  forfeited;  but  when 
I  have  fully  complied  with  the  conditions  of  the  above  agree- 
ment, then  I  am  to  have  the  privilege  of  buying  said  ma- 
chinery from  the  said  A.  B.  Farquhar,  upon  my  paying  to 
him  the  sum  of  one  dollar  on  the  first  day  of  December,  1888, 

AM.  St.  Rep.  Vol.  XXIV.— 32 


498  Farquhar  v.  McAlevy.  [Penn. 

otherwise  the  title  to  said  machinery  to  remain  in  the  said 
A.  B.  Farquhar,  as  aforesaid. 

"  Witness  my  hand  and  seal day  of 188-. 

" [Seal] 

" [Seal] 

"Solomon  Hamee."  [Seal] 
The  plaintiff  also  put  in  evidence  two  judgment  exemption 
notes  for  $750  each,  executed  by  Haraer  to  him,  on  which 
$735.58  had  been  paid  under  the  terms  of  the  "  lease."  Plain- 
tiff also  introduced  in  evidence  three  letters  concerning  nego- 
tiations for  the  lease  of  the  property.  These  letters  were 
admitted,  over  the  objection  that  they  were  written  prior  to 
the  execution  of  the  "  lease,"  and  were  merged  therein.  Judg- 
ment for  defendant,  and  plaintiff  appealed. 

H.  H.  Waite,  for  the  appellant. 

W.  McK.  Williamsonj  for  the  appellee. 

Per  Curiam.  We  need  not  discuss  the  admissibility  of 
the  letters  referred  to  in  the  second  assignment  of  error.  If 
we  concede  they  were  improperly  received  in  evidence,  they 
did  the  plaintiff  no  harm.  The  learned  judge  below  ruled 
the  case  upon  the  construction  of  the  article  of  agreement, 
and  not  upon  the  letters.  He  held  that  the  paper  called  a 
lease,  by  which  Solomon  Hamer  agreed  to  hire  the  engine 
and  boiler  from  A.  B.  Farquhar,  the  plaintiff,  was  a  condi- 
tional sale,  and  subjected  them  to  execution  and  sale  on  the 
part  of  Hamer's  creditors.  The  construction  of  this  paper 
was  a  question  of  law  for  the  court,  and  the  learned  judge, 
ruled  it  correctly.  It  is  true,  it  was  claimed  to  be  a  lease,  and 
the  transaction  a  bailment,  but  it  was  not  even  so  in  form. 
It  lacked  the  essential  feature  of  a  bailment,  viz.,  a  stipula- 
tion for  a  return  of  the  property  at  the  end  of  the  term,  in 
which  respect  the  case  differs  from  Rowe  v.  Sharp,  51  Pa.  St. 
26,  where  there  was  an  express  stipulation  for  the  return  to 
the  bailor  of  the  property  at  the  termination  of  the  bailment. 
It  is  of  the  essence  of  a  contract  of  bailment  that  the  article 
bailed  be  returned,  in  its  own  or  some  altered  form,  to  the 
bailor,  so  that  he  may  have  his  own  again:  Benjamin  on 
Sales,  6;  Stephens  v.  Gifford,  137  Pa.  St.  219;  21  Am.  St.  Rep. 
868.  Enlow  v.  Klein,  79  Pa.  St.  488,  stands  upon  its  own  pecu- 
liar facts,  and  to  that  extent  is  authority;  but,  as  remarked 
in  Stadtfeld  v.  Huntsman^  92  Pa.  St.  53,  87  Am.  Rep.  661,  we 
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will  not  go  one  step  beyond  it.  The  case  in  hand  comes  di- 
rectly within  the  ruling  of  Stadtfeld  v.  Huntsman,  and  the 
agreement  was  clearly  a  conditional  sale. 

We  notice  that  many  of  the  Pennsylvania  cases  referred  to 
in  the  paper-book  of  the  appellee  are  cited  by  the  name  of  the 
reporter,  in  violation  of  the  rule  of  court.  Had  this  been  ob- 
served upon  the  argument,  the  book  would  have  been  sup- 
pressed. We  regret  to  be  obliged  to  call  the  attention  of  the 
bar  so  frequently  to  the  persistent  violation  of  our  rules  in  re- 
gard to  the  preparation  of  paper-books. 

Judgment  affirmed.  

Contracts,  Construction  op  —  Conditional  Sales.  — In  detemiiniiif 
the  real  character  of  a  contract,  the  courts  always  look  to  its  purposes,  rather 
than  to  the  name  given  it  by  the  parties;  and  though  the  parties  deaominate 
it  a  lease,  the  court  may  adjudge  it  a  conditional  sale:  Fidelity  etc  Co,  T. 
Shenandoah  etc.  R.  B.  Co.,  86  Va.  1;  19  Am.  St.  Rep.  858;  Baldwin  v.  Crow, 
86  Ky.  679;  Dederick  v.  Wolfe,  68  Miss.  500;  ante,  p.  283.  As  to  when  a  oon> 
tract  will  be  construed  to  be  a  conditional  sale,  and  not  a  lease,  bailment,  or 
mortgage,  see  Latliam  v.  Sumner,  89  111.  233;  31  Am.  Rep.  79,  and  note  81, 
82;  Chickering  v.  Bastress,  130  111.  206;  17  Am.  St.  Rep.  309,  and  note;  note 
to  Brelz  v.  Diehl.  2  Am.  St.  Rep.  711-713;  Peek  v.  Hdm,  127  Pa.  8t  600; 
14  Am.  St.  Rep.  865,  and  note. 
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[142  Pennsylvania  Statb,  882.1 

Insurance  —  Waiver  of  Condition  concerning  ABBiTRATioir. — If  in* 
surance  adjusters,  in  making  up  proofs  of  loss,  without  anthority  in* 
elude  therein  the  amount  of  loss,  this  alone  will  not  constitute  a  waiver 
on  the  part  of  the  insurer  of  a  condition  in  the  policy  that  the  amount 
of  loss  shall  be  ascertained  by  arbitration  before  suit;  but  if  the  in* 
surer  receives  such  proofs  of  loss,  and  retains  them,  without  objection, 
then  the  provision  concerning  arbitration  will  be  deemed  to  hare  b«eii 
waived. 

Insurance  —  Waiver  of  Condition  against  Oveb-insxtranoe. — When 
insurance  adjusters  report  the  total  amount  of  insurance,  and  the  pro* 
portionate  share  of  the  loss  to  be  paid  by  each  of  several  companies  in- 
terested, this  alone  is  not  a  waiver  by  a  company  not  represented  by 
them  of  a  condition  in  the  policy  of  such  company  limiting  the  amount 
of  insurance;  but  if  such  company  receives  such  report  showing  over- 
insurance,  and  that  it  is  expected  to  pay  its  proportionate  share  of  tha 
adjusted  loss,  and  retains  such  report  without  objection,  It  thereby 
waives  the  protection  of  the  condition  limiting  the  amount  of  insurance 
to  be  carried. 

^SURANCE  —  Waiver  of  Condition  concerning  Cohhenckhent  of  A<v 
tion.  —  To  constitute  a  waiver  by  the  company  of  a  condition  in  the 
policy  limiting  the  time  in  which  suit  shall  be  brought  after  lou,  the 
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act  or  declaration  relied  npon  mast  be  done  or  made  daring  the  ran- 
ning  of  the  period  of  limitation. 

Insurance  —  Evidekcb  of  Waiver  of  Condition  Limiting  Time  oi 
Action.  —  Letters  written  by  an  insarance  company  to  its  agent,  deny- 
ing liability  for  a  loss,  bat  informing  him  that,  to  avoid  litigation,  the 
company  would  settle  nnder  certain  conditions,  the  contents  of  which 
were  not  made  known  to  the  insured,  nor  the  conditions  performed, 
are  not  evidence  of  a  waiver  by  the  company  of  a  condition  in  its  policy 
limiting  the  time  within  which  suit  must  be  brought. 

Inhurance  —  Evidence  of  Value  of  Goods  Destroyed.  —  Where  the 
receipt  and  retention  of  proofs  of  loss  are  relied  apon  as  an  acqui- 
escence and  agreement  of  the  amount  thereof,  testimony  as  to  the  value 
of  the  goods  destroyed  is  inadmissible. 

Insurance  —  Evidence  of  Value  of  Goods  Destroyed.  —  Where  a  policy 
of  insurance  provides  a  specific  method  of  ascertaining  the  amount  of 
loss,  parol  evidence  as  to  the  value  of  the  goods  destroyed  is  inadmis- 
•ible. 

C  S.  McCormick,  for  the  appellant. 

Seymour  D.  Ball,  for  the  appellee. 

Mitchell,  J.  The  first  and  second  assignments  of  error 
raise  the  same  question  as  to  the  eflFect  of  the  entry  of  a  judg- 
ment of  non  prosequitur,  under  the  rule  of  court,  and  the  sub- 
sequent action  of  the  court  in  striking  it  off,  that  was  raised 
and  decided  in  Everett  v.  Niagara  Ina.  Co.,  142  Pa.  St.  329; 
and  for  the  reasons  there  given  the  assignments  are  not  sus- 
tained. 

This  case,  like  that,  comes  to  us  as  an  alias  summons,  but  it 
differs  from  that  in  the  fact  that  the  original  on  which  the 
alias  was  based  was  not  issued  within  the  stipulated  period 
of  limitation. 

The  defense  was  the  violation  of  three  separate  conditions 
of  the  policy:  1.  Over-insurance  beyond  the  amount  con- 
sented to  by  the  defendant;  2.  Failure  to  ascertain  the 
amount  of  loss  by  arbitration  before  suit;  and  3.  Failure  to 
bring  suit  within  the  period  limited. 

The  court  below  instructed  the  jury  that,  under  the  evidence, 
the  second  condition  did  not  apply,  and  the  third  and  fourth 
assignments  relate  to  this  instruction.  The  language  of  the 
learned  judge  can  certainly  not  be  sustained.  "  If  this  was 
the  agreement,"  he  says,  "if  plaintiff  proposed  to  accept  five 
thousand  dollars,  and  the  adjusters  agreed  that  that  was  the 
amount  of  damage  sustained,  ....  there  was  no  necessity 
for  having  an  award  of  arbitrators  to  dispose  of  and  fix  that 
which  the  parties  themselves  had  agreed  and  fixed  among 
themselves;  so  that,  in  the  opinion  of  the  court,  that  clause  of 
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the  policy  does  not  stand  in  the  way  of  the  plaintiff's  right 
to  recover."  But  the  evidence  fails  to  show  that  the  adjust- 
ers had  any  authority  to  act  for  this  defendant.  Good,  the 
only  one  examined,  says  distinctly  that  he  did  not  represent 
the  defendant,  and  as  to  Clough,  the  other  adjuster,  "  I  don't 
know  that  he  represented  them  more  than  to  write  up  the 
proofs  of  loss."  Moreover,  the  papers  prepared  by  the  so- 
called  adjusters  were  ordinary  proofs  of  loss,  prepared  for 
presentation  to  the  companies;  and  by  the  testimony  of  Good 
there  was  neither  any  agreement  to  pay  nor  any  authority  to 
make  such  agreeement,  even  for  the  companies  the  adjusters 
represented.  It  was  the  duty  of  the  insured,  not  of  the  in- 
surers, to  prepare  the  proofs  of  loss;  and  without  express  au- 
thority shown,  no  action  in  preparing  them  would  in  any  way 
bind  the  insurers.  As  to  this  defendant,  there  was  no  evidence 
of  any  authority  at  all.  There  were  six  companies  concerned 
in  this  loss,  and  the  adjusters  represented  at  least  four  of 
them,  and  this  fact  probably  led  the  learned  judge  into  the 
error.  It  was  in  evidence,  however,  that  a  copy  of  the  proofs 
of  loss  was  received  by  this  defendant,  and  retained,  so  far  as 
appears,  without  objection.  Such  retention  was  evidence  of 
acceptance  by  the  company,  and  as  the  fact  was  uncontra- 
dicted, the  direction  of  the  learned  judge  that  the  condition 
as  to  arbitration  did  not  apply  might  be  sustained  on  this 
ground.  As  he  well  said,  there  was  no  need  of  arbitration  to 
fix  that  which  the  parties  had  fixed  between  themselves. 

The  fifth,  sixth,  and  seventh  assignments  of  error  are  to 
the  submission  to  the  jury  of  the  question  of  waiver  by  the 
conduct  of  the  company,  of  the  conditions  as  to  over-insur- 
ance, and  as  to  time  of  bringing  suit.  In  regard  to  the  former, 
the  learned  judge  said:  "There  may  not  be  very  great  diffi- 
culty for  the  jury  to  find  that  there  was  a  waiver  of  that  con- 
dition when  the  representatives  of  these  companies  met  for 
the  purpose  of  adjusting  the  loss.  The  agent  of  this  com- 
pany was  aware  that  insurance  had  been  made  to  exceed  the 
four  thousand  five  hundred  dollars."  Unfortunately  for  this 
instruction,  the  evidence,  as  already  noted,  fails  to  show  any 
agency  or  authority  for  this  company  in  either  of  the  adjust- 
ers. It  did  appear,  however,  that  the  proofs  of  loss  received 
by  defendant  contained  a  schedule  of  the  different  companies 
insuring,  the  amounts  of  their  policies,  and  the  proportionate 
payment  due  from  each  on  the  basis  of  an  adjusted  loss  of 
five  thousand  dollars.     On  the  face  of  this  paper,  defendant 
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was  informed  that  the  amount  of  insurance  on  the  goods 
greatly  exceeded  the  limit  allowed  by  its  policy.  The  sched- 
ule was  also  notice  that  plaintiff  was  claiming  only  a  propor- 
tion of  his  insurance  from  the  other  companies,  in  the  expec- 
tation that  defendant  would  also  pay  its  quota.  Silence  as  to 
the  over-insurance,  under  such  circumstances,  might  mislead 
the  plaintiff  into  a  settlement  to  his  disadvantage  with  the 
other  companies,  and  if  it  did  so,  would  justify  the  jury  in 
finding  a  waiver  by  estoppel.  But  the  question  was  not  sub- 
mitted to  the  jury  on  this  basis,  and  the  ground  on  which  it 
was  submitted  cannot  be  sustained,  for  want  of  evidence. 

In  regard  to  the  time  of  bringing  suit,  the  failure  of  the  evi- 
dence of  waiver  is  even  more  marked.  The  policy  stipulated 
that  no  suit  should  be  sustainable  unless  commenced  within 
three  months  next  after  the  loss,  and  the  original  writ  in  this 
action  was  not  issued  until  eleven  months  after.  By  the  terms 
of  the  policy  it  was  too  late,  and  the  judge  correctly  so  in- 
structed the  jury.  But  he  also  instructed  them  that  if  the 
defendant,  after  the  stipulated  time  had  expired,  had  been 
willing  to  pay,  although  denying  its  liability,  they  might  find 
a  waiver.  In  this  there  were  two  serious  errors.  The  acts  to 
constitute  a  waiver  by  implication  must  be  done  during  the 
running  of  the  period  of  limitation,  not  after  it  has  expired 
.and  the  rights  of  the  parties  have  become  fixed.  In  Beatiy 
V.  Lycoming  etc.  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep.  318,  it  was 
said  by  Sharswood,  J.:  "To  constitute  a  waiver,  there  should 
be  shown  some  official  act  or  declaration  by  the  company, 
during  the  currency  of  the  time,  dispensing  with  it, — something 
from  which  the  assured  might  reasonably  infer  that  the  un- 
derwriters did  not  mean  to  insist  upon  it After  the 

thirty  days  had  expired  without  any  statement,  nothing  but 
the  express  agreement  of  the  company  could  renew  or  revivify 
the  contract."  See  also  Gould  v.  Dwelling-house  Ins.  Co.,  134 
Pa.  St.  570;  19  Am.  St.  Rep.  717;  and  Lantz  v.  Vermont  L. 
Ins.  Co.,  139  Pa.  St.  546;  23  Am.  St.  Rep.  202.  In  National 
Ins.  Co.  V.  Brown,  128  Pa.  St.  386,  it  was  said  by  our  brother 
McCollum,  **  that  it  [the  limitation  against  bringing  suit] 
may  be  defeated  by  conduct  which  constitutes  an  estoppel  or 
waiver,  ....  is  not  denied,  but  there  must  be  evidence  of 
conduct  from  which  an  intention  to  waive  it  can  be  fairly 
inferred,  or  of  an  act  which  ought  in  equity  to  estop  the  com- 
pany from  relying  upon  it."  Applying  this  test  to  tlie  present 
case,  the  evidence  submitted  by  the  learned  judge  to  the  jury 
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was,  —  1.  The  agreement  of  the  adjusters;  and  2.  Certain  let- 
ters written  by  the  company  to  its  agent  in  Lock  Haven.  As 
to  the  first,  it  is  disposed  of  by  the  fact  that  no  authority  from 
this  company  to  the  adjusters  was  shown.  At  to  the  second, 
the  letters  were  from  the  company,  giving  instructions  to  its 
own  agent.  They  expressly  denied  liability,  but  informed 
the  agent  that,  to  avoid  litigation,  the  company  would  settle 
under  certain  conditions.  These  letters  were  not  addressed 
to  the  plaintiff;  nor  is  there  any  evidence  that  their  contents 
were  made  known  to  him,  or  that  any  action  of  his  was  based 
on  them.  There  was  no  element  of  estoppel  in  them,  even  if 
they  had  been  written  during  the  three  months  of  the  limita- 
tion, and  the  weight  of  the  evidence,  in  the  opinion  of  the  court 
below,  was  that  they  were  written  after  the  limitation  had 
expired.  As  evidence  of  intention  to  waive  the  limitation, 
they  were  only  conditional,  and  there  is  no  evidence  the 
conditions  were  complied  with,  and  they  were  only  instructions 
to  their  own  agent,  clearly  revocable  at  any  time  prior  to  being 
made  known  to  and  acted  upon  by  the  plaintiflF.  In  any  view, 
they  were  entirely  insufficient  to  permit  the  jury  to  find  a 
waiver  from  them. 

The  eighth  assignment  must  also  be  sustained.  The  evidence 
of  Mary  Sherlock  as  to  the  value  of  the  goods  was  inadmissible. 
If  the  receipt  and  retention  of  the  proofs  of  loss  without  objec- 
tion was  to  be  regarded  as  an  acquiescence  and  agreement  as 
to  the  amount,  then  the  testimony  as  to  the  value  of  the  goods 
was  irrelevant;  and  if  not  to  be  so  regarded,  then  the  policy 
provided  a  specific  way  in  which  the  value  should  be  settled 
before  suit  brought. 

It  seems  to  be  doubtful  if  the  plaintiflF  can  present  evidence 
to  entitle  him  to  go  to  the  jury  on  the  question  of  waiver  of 
the  time  of  bringing  suit,  but  as  one  of  the  so-called  adjusters, 
Clough,  was  not  examined,  it  is  not  clear  that  plaintiff  may 
not  be  able  to  close  the  gap  by  his  testimony. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Insurance  —  Waiver  or  Condition  concerning  Arbitration. —  Where, 
after  loss,  the  insured  demands  arbitration,  which  is  refused,  such  refusal 
constitutes  a  waiver  of  arbitration:  Continental  Ins.  Co.  v.  Wilson,  45  Kan. 
250;  23  Am.  St.  Rep.  720,  and  note.  The  condition  for  arbitration  is  waived 
if  the  company  agrees  with  the  insured  as  to  the  amount  of  the  loss,  and  to 
make  paymeut  at  once:  Snonnlen  v.  Insurance  Co.,  122  Pa.  St.  502. 

Insurance  —  Condition  concerning  Commencement  of  Action. —  The 
absolute  refusal  of  the  insurer  to  pay  the  loss  in  any  event  is  a  waiver  of  the 
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condition  concerning  the  time  within  which  the  action  mast  be  broughtr 
California  Ins.  Co.  v.  Oracey,  15  Col,  70;  22  Am.  St.  Rep.  376.  Any  direct 
act  on  the  part  of  the  company  which  lulls  the  insured  into  security  until 
the  expiration  of  the  time  iu  which  the  action  must  be  brought  is  a  waiver 
of  that  condition:  Bonnert  v.  Pennsylvania  Ins.  Co.,  129  Pa.  St.  558;  15  Am. 
St.  Rep.  739,  and  note;  Insurance  Co.  v.  Brodie,  52  Ark.  11.  A  provision  ia 
a  policy  of  insurance  requiring  suit  to  be  brought  within  a  certain  time  i» 
waived  by  an  adjustment  of  the  loss,  and  a  new  promise  on  the  part  of  the 
company  upon  which  the  insurer  relies:  Farmer*'  etc  Ins.  Co.  t.  Chesnut,  6& 
IU.  Ill;  99  Am.  Deo.  492,  and  note. 


QuiGLEY  V.  Delaware  and   Hudson  Canal  Co. 

[142  Pennstltania  Btatk,  888.] 

Railroads —  Object  or  Warnino  at  Crossings.  — The  purpose  of  giving 
warning  before  a  railroad  train  or  engine  comes  to  a  crossing  is  not  only 
to  prevent  persons  from  driving  on  the  track  in  front  of  the  approach- 
ing train  or  engine,  but  also  to  give  notice  to  travelers  upon  the  high- 
way, so  that  they  may  not  approach  within  dangerous  proximity  to  the 
train. 

Railroads  —  Negliobnoe  —  Failure  to  Give  Warning  at  Crossing  — 
Proximate  Cause.  —  When  the  negligence  of  a  railroad  company  in 
failing  to  give  warning  of  the  approach  of  its  engine  to  a  crossing  causes 
the  driver  of  a  team  on  the  highway,  exercising  due  care,  to  go  upon 
the  track,  where  he  finds  himself  in  seemingly  imminent  peril  from  the 
approaching  engine,  and,  acting  as  an  ordinarily  prudent  man  would 
have  acted,  he  is  justified  in  dropping  the  lines,  jumping  from  the  wagon, 
and  abandoning  the  team;  and  if  it  then  runs  away  and  is  injured,  the 
railroad  company  is  liable  in  damages  for  the  injury,  because  its  negli- 
gent act  in  failing  to  give  warning  is  the  natural,  primary,  and  proxi- 
mate cause  of  the  injury. 

Negligence  —  Liability  fob  Resulting  Injury.  —  One  guilty  of  negli- 
gence is  liable  for  whatever  consequences  result  therefrom  without  the 
intervention  of  some  independent  agency  disconnected  from  the  primary 
fault,  and  self-operating;  and  this  although  in  advance  the  actual  re- 
sult of  the  primary  negligence  may  have  seemed  improbable. 

Action  to  recover  damages  to  a  horse,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's  employees  in 
causing  a  team  to  run  away.  Judgment  for  plaintiff,  and 
defendant  appeals. 

George  R.  Bedford  and  Andrew  H.  McClintock,  for  the  ap- 
pellant. 

John  Lynch,  for  the  appellee. 

Clark,  J.  In  the  general  charge,  the  court  instructed  the 
jury  that,  inasmuch  as  it  clearly  appeared  in  the  testimony 
the  engineer  had  the  locomotive  in  such  control  that  he  was 
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able  to  stop  at  least  twenty  feet  above  the  crossing,  it  could 
not  be  said,  under  the  circumstances  of  this  case,  that  he  was 
running  at  a  negligent  rate  of  speed;  and  that  if  the  usual 
warnings  had  been  given,  the  engineer  would  be  taken  to  have 
performed  his  full  duty  in  stopping  the  engine  before  he  ar- 
rived at  the  crossing. 

But  the  jury  found  that  no  warning  had  been  given;  that 
the  whistle  was  not  blown,  nor  the  bell  rung;  and  whilst  we 
think  the  weight  of  the  testimony  was  perhaps  to  a  different 
effect,  the  court  would  not  have  been  justified  in  withdrawing 
that  question  from  the  consideration  of  the  jury.  The  testi- 
mony on  part  of  the  defendant,  it  is  true,  was  positive.  The 
engineer  and  the  fireman,  and  also  Hopkins,  testified  distinctly 
to  the  fact  that  the  whistle  was  blown,  not  only  at  the  bridge, 
one  thousand  feet,  but  at  the  third  telegraph  pole,  four  hun- 
dred feet,  above  the  crossing.  The  testimony  on  part  of  the 
plaintiff,  however,  was  not  of  a  purely  negative  character. 
Quigley  and  Muench  testify  that  they  did  not  hear  either  the 
whistle  or  the  bell  until  about  the  time  the  lead  horse  was  on 
the  crossing.  They  say  further,  however,  that  as  the  passen- 
ger train  was  about  due,  they  were  giving  particular  attention, 
—  were  listening  for  the  whistle,  —  and  that  if  it  had  been 
blown  they  would  have  heard  it.  Under  these  circumstances, 
their  testimony  is  more  than  merely  negative,  and  therefore 
could  not  be  disregarded.  The  jury  has  found  the  fact,  and 
that  this  failure  to  give  proper  warning,  as  the  engine  ap- 
proached the  crossing,  was  an  act  of  negligence  on  the  part 
of  the  engineer  which  is  to  be  imputed  to  the  company. 

The  jury  has  also  found,  upon  competent  testimony  and 
under  proper  instructions,  that  the  driver  of  the  wagon,  before 
attempting  to  cross  the  railroad  track,  stopped  at  a  proper 
place,  and  looked  and  listened  for  the  approach  of  a  train, 
and  did  not  hear  the  engine;  and  that,  having  started  and 
driven  upon  the  track,  when  he  saw  the  engine  approaching 
as  it  did,  he  acted  as  an  ordinary  prudent  man  would  have 
acted,  in  view  of  all  the  circumstances,  in  jumping  off  the 
wagon  to  avoid  the  peril  which  seemed  imminent,  and  in 
abandoning  the  horses  and  wagon  to  the  probable  conse- 
quences. The  verdict  of  the  jury  involves  the  fact  that  the 
driver  was  not  guilty  of  any  negligence  which  contributed  to 
the  injury.  Assuming  this  to  be  so,  what  was  the  proximate 
cause  of  the  injury?  The  purpose  of  giving  a  warning  before 
a  railroad  train  or  locomotive-engine  comes  to  a  crossing,  as 
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the  learned  judge  very  properly  Baid  in  the  general  charge,  is 
not  only  to  prevent  persons  from  driving  on  the  track  in  front 
of  the  approaching  train  or  engine,  but  also  to  give  notice  to 
travelers  upon  the  highway,  so  that  they  may  not  approach 
within  dangerous  proximity  to  the  train.  The  alleged  neglect 
of  this  duty  caused  the  driver  of  this  wagon  to  go  upon  the 
track,  and  into  the  peril  to  which  he  was  there  seemingly 
exposed.  The  dropping  of  the  lines  and  the  leap  from  the 
wagon,  according  to  the  finding  of  the  jury,  were  such  acts 
as  an  ordinarily  prudent  person  would  have  done  to  extri- 
cate himself  from  the  threatened  danger;  and  they  may 
therefore  be  said  to  have  been  necessitated  by  the  negligent 
conduct  of  the  company.  It  was  the  fright  of  the  horses, 
and  their  abandonment  by  the  driver,  that  caused  the  injury; 
but  these  causes  were  produced  by  the  negligence  of  the  de- 
fendant, who,  without  warning,  ran  the  engine  into  such  dan- 
gerous proximity  to  the  wagon  as  to  produce  this  fright  of  the 
horses,  and  to  oblige  the  defendant,  who  felt  that  he  was  in 
peril,  to  jump  from  the  wagon,  and  let  the  horses  go  without 
control. 

It  might  not,  perhaps,  have  been  foreseen  exactly  how,  or  to 
what  extent,  injury  would  result;  but  the  engineer,  as  we  said 
in  Bunting  v.  Hogsett,  139  Pa.  St.  363,  23  Am.  St.  Rep.  192, 
would  be  held  to  have  foreseen  whatever  consequences  might 
ensue  from  his  negligence  without  the  intervention  of  some 
other  independent  agency;  and  both  his  employer  and  him- 
self would  be  held  for  what  might  in  the  nature  of  things  oc- 
cur in  consequence  of  that  negligence,  although  in  advance 
the  actual  result  might  have  seemed  improbable.  It  is  not 
certainly  known  that  the  lines  were  caught  in  the  wheel.  The 
witnesses  say  that  it  is  "likely"  they  did;  we  do  know  that 
they  were  liable  to  be  caught  in  the  wheels,  and  this  would 
account  for  the  lead  horse  having  been  turned  around,  as 
be  was.  If  the  engineer,  by  his  negligence,  compelled  the 
driver  to  abandon  the  horses,  he  would  be  presumed  to  have 
foreseen  what  was  reasonably  liable  to  occur.  There  was  not 
any  intervening  cause,  disconnected  with  the  primary  fault 
and  self-operating,  shown  to  exist  in  this  case,  to  affect  the 
question  of  the  defendant's  liability.  The  negligent  act  of  the 
engineer  was  the  natural,  primary,  and  proximate  cause  of 
the  injury. 

The  judgment  is  afl&rmed. 
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Railroads  —  Dutt  to  Give  Sionals  at  Crossings  —  Negligence. — A 
train  approaching  a  crossing  is  bound  to  give  due  warning  of  such  approach, 
and  the  company  is  chargeable  with  negligence  if  such  warning  is  not  given 
at  the  distance  from  the  crossing  required  by  its  rules:  Brmon  v.  Texas  etc 
R'y  Co.,  42  La.  Ann.  350;  21  Am.  St,  Rnp.  374,  and  note;  McMarshall  v. 
Clixcago  etc.  R'yCo.,  80  Iowa,  757;  20  Am.  St.  Rep.  445,  and  extended  note; 
Baltimore  etc.  R.  R.  Co.  v.  Walborn,  127  Ind.  142;  Piper  v.  Chicago  etc.  R'y 
Co.,  77  Wis.  247;  Lee  v.  Chicago  etc.  R'y  Co.,  80  Iowa,  173;  Rupard  v.  Chesa- 
peake etc  R.  R.  Co.,  88  Ky.  280;  Sher/ey  v.  EvansvilU  etc.  R.  R.  Co.,  121 
Ind.  427;  Orcuit  v.  Pacific  Coast  R'y  Co.,  85  Cal.  291;  Chicago  etc.  R'y  Co.  v. 
Dunleavy,  129  111.  133;  Petrie  v.  Columbia  etc.  R.  R.  Co.,  29  S.  C.  303; 
Crumpley  v.  Hannibal  R'y  Co.,  98  Mo.  34;  Sivi/i  v.  Staten  Island  etc  R.  R. 
Co.,  123  N.  Y.  646;  Leiois  v.  New  York  etc  R.  R.  Co.,  123  N.  Y.  497;  Atchi- 
son etc  R.  R.  Co.  V.  Morgan,  43  Kan.  1;  Railway  Co.  v.  Johnson,  44  Kan. 
660;  Annapolis  etc.  R.  R.  Co.  v.  Pumphrey,  72  Md.  82;  WiUcins  v.  St.  Louis 
etc.  R'y  Co.,  101  Mo.  94. 

Negligence  —  Proximate  Cause.  —  To  hold  a  party  guilty  of  negligence, 
the  causal  connection  between  the  negligence  and  the  wrong  must  be  unin- 
terrupted by  any  outside  agency:  Curtin  v.  Somerset,  140  Pa.  St.  70;  23  Am. 
St.  Rep.  220,  and  note;  Clieevea  v.  Damelly,  80  Gau  115.  The  subject  of 
proximate  and  remote  cause  ia  thoroughly  discussed  in  a  note  to  White  v. 
Crnly,  52  Am.  Rep.  157-166. 


Parkhurst  V.  Harrower. 

[142  Pennsylvania  Statb,  432.] 
Wills — Construci'ion  —  Creation  op  Life  Estate. — Where  a  testator 
devises  land  to  his  son  for  life,  with  remainder  to  his  issue,  if  any  there 
be  at  the  time  of  his  death,  in  fee-simple,  the  issue  of  any  deceased  child 
to  take  the  same  share  and  estate  as  the  parent  would  have  been  enti- 
tled to  if  living  at  the  death  of  the  said  son,  and  on  failare  of  issue  of 
said  son  or  of  his  deceased  child  or  children,  the  land  to  go  to  the  testa- 
tor's heirs  at  law,  the  son  will  take  only  a  life  estate,  because  the  word 
"issue  "  means  only  those  children  and  grandchildren  of  the  son  who  are 
living  at  the  time  of  his  death. 

C.  L.  Peck  and  John  H.  Orvis^  for  the  appellant. 

Per  Curiam.  The  single  question  here  is,  whether  the 
plaintiff  has,  by  virtue  of  the  devise  to  him  by  his  father, 
Joel  Parkhurst,  an  estate  in  fee-simple,  in  the  real  estate  in 
question,  which  he  can  assure  to  the  defendant  by  deed  of 
special  warranty.  That  portion  of  the  will  of  Joel  Parkhurst 
under  which  this  contention  arises  is  as  follows:  "I  also  give 
and  devise  to  the  said  Benjamin  H.  Parkhurst  ....  the 
Timothy  Coates  farm,  to  have  and  to  hold  the  said  last  three 
lots  of  land  above  described,  with  the  appurtenances,  to  the 
said  Benjamin  H.  Parkhurst  during  the  period  of  his  natural 
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life,  remainder  thereof  to  his  issue,  if  there  be  any  at  the  time 
of  his  decease,  in  fee-simple,  the  issue  of  any  deceased  child 
of  the  said  Benjamin  to  take  the  same  share  and  estate  as  the 
parent  would  have  been  entitled  to  if  living  at  the  death  of 
said  Benjamin.  But  on  failure  of  issue  of  said  Benjamin, 
or  of  his  deceased  child  or  children,  at  the  time  of  his  death, 
then  I  direct  that  the  said  real  estate,  above  devised  to  said 
Benjamin  for  life,  shall  at  the  time  of  his  decease  go  to  and 
vest  in  the  then  heirs  at  law  of  me,  the  said  testator,  in  fee- 
simple,  in  such  shares  as  the  said  heirs  would  be  entitled  to 
under  the  intestate  laws  of  the  state  of  Pennsylvania." 

The  contention  of  the  appellant  is,  that  under  this  will  he 
took  an  estate-tail,  which  was  enlarged  into  a  fee  by  the  act 
of  1855.  On  the  other  hand,  the  appellee  contends  the  appel- 
lant took  a  life  estate  only.  The  court  below  sustained  the 
latter  proposition. 

It  will  be  seen,  from  a  careful  examination  of  the  above 
clause  in  his  will,  that  the  testator  gives  to  his  son  Benjamin, 
—  1.  An  estate  for  life;  2.  Remainder  to  his  issue  (if  there  be 
any  at  the  time  of  Benjamin's  decease),  and  to  the  issue  of 
any  deceased  child  of  the  said  Benjamin;  and  3.  Remainder 
to  the  heirs  at  law  of  the  said  testator,  on  failure  of  issue  of 
said  Benjamin,  or  of  his  deceased  child  or  children,  at  the 
time  of  his  (Benjamin's)  death. 

In  a  will,  the  word  "  issue  "  prima  facie  means  "  heirs  of 
the  body,"  and  is  a  word  of  limitation,  and  not  of  purchase, 
unless  there  be  something  on  the  face  of  the  will  to  show  it 
was  intended  to  have  a  less  extended  meaning,  and  to  be 
applied  to  children  only,  or  to  a  particular  class,  or  at  a  par- 
ticular time:  Eeinoehl  v.  Shirk,  119  Pa.  St.  113;  Shalters  v. 
Ladd,  141  Pa.  St.  349.  It  is  therefore  to  be  construed  either 
as  a  word  of  limitation  or  of  purchase,  as  will  best  effectu- 
ate the  intentien  of  the  testator  gathered  from  the  whole 
instrument.  It  is  manifest  from  an  examination  of  this  will 
that  when  the  testator  used  the  word  "  issue,"  he  intended 
children  and  grandchildren  of  his  son  Benjamin.  When  ho 
speaks  of  the  "failure  of  issue  of  said  Benjamin,  or  of  his  de- 
ceased child  or  children,"  he  refers  to  Benjamin's  death  with- 
out leaving  a  child  or  children,  or  the  issue  of  a  child  or 
children,  surviving  him,  the  said  Benjamin.  The  words  "is- 
sue" and  "children  "  are  used  synonymously. 

The  words  "die  without  leaving  issue,"  and  other  expres- 
sions of  the  same  import,  standing  alone,  mean  an  indefinite 
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failure  of  issue:  Taylor  v.  Taylor,  63  Pa.  St.  481;  3  Am.  Rep. 
565;  Middleswarth  v.  Blackmore,  74  Pa.  St.  414.  At  common 
law,  in  the  absence  of  words  making  a  different  intent  ap- 
parent, the  established  interpretation  of  such  expressions  in 
a  will  is,  that  they  import  a  general  indefinite  failure  of  issue, 
and  not  a  failure  at  the  death  of  the  first  taker;  and  such  has 
undoubtedly  been  the  rule  in  this  state  since  Eichelberger  v. 
Barnitz,  9  Watts.  447;  Hackney  v.  Tracy,  137  Pa.  St.  63.  This 
rule,  however  well  established,  always  yields  when  a  contrary 
intent  is  clearly  expressed  by  a  testator.  The  language  used 
by  this  testator  leaves  no  room  for  doubt  upon  this  question. 
He  refers,  as  clearly  as  language  can  make  it,  to  a  failure  of 
issue  at  the  death  of  the  first  taker,  viz.,  his  son  Benjamin. 
The  gift  to  the  latter  "during  the  period  of  his  natural  life, 
remainder  to  his  issue,  if  there  be  any  at  the  time  of  his  de- 
cease," and  the  words  *'  on  failure  of  issue  of  said  Benjamin 
or  of  his  deceased  child  or  children,  at  the  time  of  his  death," 
all  contained  in  the  same  paragraph,  clearly  refer  to  the 
death  of  Benjamin,  and  not  an  indefinite  failure  of  issue. 

We  have,  then,  a  gift  to  Benjamin  for  life,  remainder  to  his 
children  and  grandchildren,  if  any  there  be  at  the  time  of  his 
death;  and  in  case  there  shall  be  neither  living  at  Benjamin's 
death,  then  to  the  heirs  at  law  of  the  testator  as  they  would 
take  under  the  intestate  laws.  We  are  of  opinion  the  learned 
judge  below  was  right  in  holding  that  Benjamin  took  but  a 
life  estate,  and  in  entering  judgment  for  the  defendant  in  the 
case  stated. 

Judgment  aflSrmed.  

Wills,  Construction  of  —  Lifk  Estatb.  — Where  the  word  "heirs,"  as 
nsed  in  a  will,  is  manifestly  intended  by  the  testator  as  a  synonym  for 
"children,"  the  rule  in  Shelley's  case  cannot  operate  to  defeat  the  testator's 
intention:  Conger  v.  Lovx,  124  Ind.  368;  Earnhart  v.  Earnhart,  127  Ind.  397; 
22  Am.  St.  Rep.  652,  and  note.  But  see  Carpenter  v.  Van  Olinder,  127  111. 
42;  11  Am.  St.  Rep.  92,  and  note  99-107.  In  Oaukler  v.  Moran,  66  Mich. 
353,  where  one  devised  to  his  daughter  realty,  to  have  and  to  hold  the  same 
during  her  natural  life,  and  after  her  death  to  her  heirs  and  assigns  for- 
ever, the  court  construed  the  devise  to  give  the  daughter  a  life  estate  only  is 
the  land. 
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Westeeberg  V.  KiNzuA  Creek  and  Kane  Kail- 
BOAD  Company. 

[142  Pennsylvakia  State,  47L1 
OoKTRTBDTORT  Nkgmgencb  OF  PARENT  —  Injurt  TO  Child.  —  A  parent 
who  suffers  bia  child  of  tender  years  to  wander  upon  a  railroad  track, 
where  it  is  struck  and  killed  by  a  railroad  car,  is  guilty  of  contribu. 
tory  negligence,  so  as  to  bar  a  recovery,  notwithstanding  the  negligeno* 
of  the  railroad  company. 

/.  M.  McClure  and  Eugene  Mulling  for  the  appellants. 

J.  Ross  Thompson  and  N.  M.  Orr^  for  the  appellee. 

Per  Curiam.  Much  as  we  deplore  the  sad  accident  by 
which  the  plaintiflFs'  two  children  were  killed,  we  cannot  say 
the  court  below  erred  in  entering  a  judgment  of  nonsuit. 
The  children  referred  to,  both  of  tender  years,  accompanied 
by  an  elder  sister  of  about  fourteen,  had  been  out  to  the  woods 
to  gather  flowers.  Upon  their  return,  they  were  walking  upon 
the  railroad  track,  when  a  loaded  coal-car,  which  had  broken 
loose  from  the  train,  came  down  the  road,  struck  the  two 
younger  children,  and  inflicted  injuries  of  which  they  died. 

If  we  concede  there  was  negligence  on  the  part  of  the  com- 
pany in  permitting  the  car  to  become  detached  and  run  down 
the  road  without  any  one  to  control  it,  the  fact  remains  that 
the  children  were  walking  upon  the  track,  and  while  they 
could  not  be  charged  with  contributory  negligence  by  reason 
of  their  tender  years,  this  suit  is  brought  by  their  parents,  who 
may  be  properly  bo  charged.  A  parent  owes  a  reasonable 
duty  of  protection  to  his  children,  and  cannot  cast  the  whole 
of  that  duty  upon  strangers.  If  he  permits  them,  when  of 
tender  years,  to  wander  oS"  in  places  of  known  danger,  and 
by  reason  thereof  an  accident  occurs  to  them,  he  has  no  just 
claim  to  make  others  bear  the  consequences  of  his  own  ne- 
glect. We  have  a  number  of  cases  in  which  this  principle 
has  been  enforced.  In  Philadelphia  etc.  R.  R.  Co.  v.  Hum- 
mell,  44  Pa.  St.  375,  84  Am.  Dec.  457,  it  was  said  that  chil- 
dren of  a  tender  age  cannot  be  upon  a  railroad  track  without 
a  culpable  violation  of  duty  by  their  parents  or  guardians. 
In  Philadelphia  etc.  R.  R.  Co.  v.  Long^  75  Pa.  St.  257,  it  was 
said  by  Agnew,  C.  J.:  "To  suffer  a  child  to  wander  in  the 
street  has  the  sense  of  permit.  If  such  permission  of  suffer- 
ance exist,  it  is  negligence."  To  the  same  point  is  Cauley  v. 
Pittsburg  etc.  R'y  Co.,  95  Pa.  St.  398;  40  Am.  Rep.  664;  and 
see  also  Gillespie  v.  McQowan,  100  Pa.  St.  144;  45  Am.  Rep. 
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365.  Hydraulic  Worh  Co.  v.  Orr,  83  Pa.  St.  332,  was  much 
relied  upon  by  plaintiffs,  but  is  not  in  point.  In  that  case  the 
child  was  injured  by  the  fall  of  a  heavy  platform,  which  when 
not  in  use  rested  in  an  upright  position  against  a  wall,  yet 
80  evenly  balanced  as  to  fall  down  with  a  slight  touch.  It 
was  designated  as  a  "dangerous  trap,"  in  the  opinion  of  the 
court.  Neither  the  children  nor  their  parents  had  anything 
to  put  them  on  their  guard  against  this  danger.  But  the 
track  of  a  railroad  is  always  a  place  of  danger,  and  is  known 
to  be  such  by  every  one.  Aside  from  this,  Hydraulic  Works 
Co.  V.  Orr,  as  was  said  in  Gillespie  v.  McGowan,  supra,  "  is 
authority  only  for  its  own  facts." 

It  was  contended,  h  *wever,  that  one  of  the  chidren  was 
killed  at  a  crossing,  and  that  as  to  the  one  so  killed  a  dif- 
ferent rule  is  applicable.  We  need  not  discuss  this  proposi- 
tion, as  the  evidence  for  the  plaintifiFs  clearly  shows  that  the 
children  were  walking  upon  the  track,  and  were  killed,  not  at 
a  crossing,  but  between  two  crossings.  We  have  examined 
the  evidence  with  care,  and  it  does  not  sustain  the  plaintiflfs' 
contention.  Their  own  witnesses,  who  saw  the  transaction, 
are  clear  upon  this  point.  The  only  fact  from  which  a 
contrary  inference  was  sought  to  be  drawn  was  that  some 
blood  was  found  at  or  near  the  crossing.  This  was  not  suf- 
ficient to  overcome  the  clear  proof  of  several  witnesses  for 
the  plaintiffs,  two  of  whom  were  their  own  children.  It  was 
not  enough  to  submit  to  a  jury.  It  was  but  a  scintilla,  and 
the  day  is  past  for  allowing  or  sustaining  verdicts  upon  a 
mere  scintilla. 

Judgment  affirmed.  

Railroads  —  Effect  of  Parents'  Neoligenck  in  Actions  to  Recover 
FOR  Injoribs  to  OR  Death  OF  CHILDREN.  — la  aa  actioa  for  injury  to  aa  in- 
fant brought  by  a  parent,  the  contributory  negligence  of  the  parent  is  a  bar 
to  the  action:  Wesibrook  v.  Mobile  etc.  R.  H.  Co.,  66  Miss.  560;  14  Am.  St. 
Rep.  587,  and  extended  note.  Neglect  by  parents  to  exercise  prudence  will 
bar  their  recovery  for  injuries  to  their  children:  O'Flaherty  v.  Union  R'y  Co., 
45  Mo.  70;  100  Am.  Dec.  343;  Lafayette  etc.  R.  R.  Co.  v.  Huffman,  28  Ind. 
287;  92  Am.  Dec.  318,  and  note;  Booker  v.  Chicago  etc.  R'y  Co.,  76  Wis.  542; 
Chrystal  v.  Troy  etc.  R.  R.  Co.,  124  N.  Y.  519. 

The  Pennsylvania  rule,  however,  seems  to  be,  that  a  railroad  company  is 
not  liable  for  negligence  resulting  in  injuries  to  children  who  are  actually 
trespassers,  unless  such  negligence  is  wanton  or  vicious,  whether  the  action  is 
brought  for  the  benefit  of  the  child  or  his  parents:  McMullen  v.  Pennitylvania 
R.  R.  Co.,  132  Pa.  St.  107;  19  Am.  St.  Rep.  591,  and  note;  Erie  etc.  R'y  Co. 
▼.  Schuster,  113  Pa.  St.  412;  57  Am.  Rep.  471,  and  extended  note;  Cauley  v. 
Pittsburgh  etc  R'y  Co.,  95  Pa.  St.  398;  40  Am.  Rep.  664,  and  extended  note. 
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Philadelphia  v.  Eidqb  Avenue  Railway  Co. 

[142  Pknnstltania.  Stati,  484.] 

Statutes.  —  Titlb  to  Statutb  need  not  be  a  completo  index  to  its  pro- 
viaiona,  but  the  subject  of  the  proposed  legislation  must  be  so  expressed 
therein  as  to  give  notice  of  its  purpose  to  the  members  of  the  legisla- 
tare  and  to  others  specially  interested. 

Statutb — Titls  or  Scpplbhbntal  Act.  — When  a  statute  is  a  sopplement 
to  a  former  statute,  the  subject  of  which  is  sufficiently  expressed  in  its 
title,  while  the  provisions  of  the  supplement  are  germane  to  the  subject 
of  the  original,  the  general  role  is,  that  the  subject  of  the  supplement  is 
covered  by  a  title  which  contains  a  specific  reference  to  the  original  by 
its  title,  giving  the  date  of  its  approval,  and  declaring  it  to  be  a  supple- 
ment thereto. 

Statttes.  —  Titlb  to  Statutb  must  clearly,  express  the  subject  or  sub- 
jects contained  therein,  otherwise  the  statute  is  unconstitutional  and 
void. 

Judgments  —  Rbs  Judicata. — The  recovery  of  judgment  for  taxes  pro- 
vided for  by  an  unconstitutional  statute  in  an  action  in  which  the  con- 
stitutionality of  the  statute  is  not  brought  in  question  does  not  estop 
the  party  in  whose  favor  the  judgment  is  rendered  from  setting  up  the 
unconstitutionality  of  the  statute  in  a  subsequent  action  between  the 
same  parties  upon  a  different  cause  of  action. 

Estoppel  —  Constitxjtionalitt  oj  Statute.  —  Where  a  city  has  demanded 
and  received  taxes  for  several  years  under  an  unconstitutional  statute, 
treating  it  as  if  valid,  it  is  estopped  from  claiming  additional  taxes  for 
those  years  on  the  ground  that  such  statute  is  unconstitutionaL 

/.  Howard  Oendell  and  John  O.  Johnson,  for  the  appellant. 

Abraham  M.  Beitler  and  Charles  F.  Warwick,  city  solicitor 
for  the  appellee. 

Clark,  J.  It  appears  from  the  case  stated  that  the  Ridge 
Avenue  Passenger  Railway  Company  resulted  from  the  mer- 
ger and  consolidation,  under  the  statute,  of  the  Girard  Col- 
lege and  the  Ridge  Avenue  and  Manayunk  passenger  railway 
companies;  the  former  incorporated  under  the  act  of  April 
15, 1858  (P.  L.  300),  and  the  latter  under  the  act  of  March  28, 
1859  (P.  L.  264).  By  the  terms  of  their  respective  charters, 
the  original  companies  were  required,  annually,  to  "pay  into 
the  treasury  of  the  city  of  Philadelphia,  for  the  use  of  the  said 
city,  whenever  the  dividends  shall  exceed  six  per  centum 
per  annum  on  the  capital  stock,  the  sum  of  six  per  cen- 
tum on  the  said  dividends  thus  declared."  After  the  consoli- 
dation, however,  an  act  of  assembly  was  approved  March  8, 
1872  (P.  L.  264),  entitled  "An  act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  which  provided  that 
the  said  company  should  pay  annually  into  the  treasury  of 
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the  city  of  Philadelphia,  for  the  use  of  the  said  city,  "  a  tax 
of  six  per  centum  upon  so  much  of  any  dividend  declared 
which  may  exceed  six  per  centum  upon  their  said  capital 
stock,"  etc.  It  is  now  contended  on  the  part  of  the  city  that 
this  act  of  1872  was  in  conflict  with  section  8,  article  11, 
amendment  of  1864,  of  the  constitution  of  this  state,  in  force 
at  the  time  of  its  passage,  and  that  the  company  therefore 
remains  liable  for  the  greater  tax  imposed  in  the  original 
charters.  The  company  having  paid  and  the  city  having  re- 
ceived the  taxes  according  to  the  provisions  of  the  act  of 
1872  for  the  years  1880  and  1888,  inclusive,  this  suit  is 
brought  to  recover  the  balance  which  would  remain  unpaid 
for  these  years  according  to  the  rate  fixed  in  the  original 
charters. 

The  provision  of  the  constitution  was  as  follows:  "  No  bill 
shall  be  passed  by  the  legislature  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  in  the  title,  except 
appropriation  bills."  Article  3,  section  3,  of  the  present  con- 
stitution is  precisely  to  the  same  effect;  it  dififers  from  the 
amendment  of  1864  in  phraseology  only. 

Although  it  is  not  necessary  that  the  title  to  an  act  of  as- 
sembly should  be  a  complete  index  to  its  provisions,  all  the 
oases  agree  that  the  subject  of  the  proposed  legislation  must 
be  so  expressed  therein  as  to  give  notice  of  its  purpose  to  the 
members  of  the  legislature,  and  to  others  specially  interested: 
Commonwealth  v.  Green,  58  Pa.  St.  233;  Dorsey's  Appeal,  72 
Pa.  St.  192;  Beckert  v.  Allegheny,  85  Pa.  St.  191;  In  re  Phce- 
nixville  Road,  109  Pa.  St.  44;  Sewickley  Borough  v.  Shales,  118 
Pa.  St.  165.  A  distinction  exists,  however,  between  the  title  to 
an  original  act  and  that  of  a  supplement.  When  an  act  of 
assembly  is  a  supplement  to  a  former  act,  if  the  subject  of  the 
original  act  is  sufficiently  expressed  in  its  title,  and  the  pro- 
visions of  the  supplement  are  germane  to  the  subject  of  the 
original,  the  general  rule  is,  that  the  subject  of  the  supple- 
ment is  covered  by  a  title  which  contains  a  specific  reference 
to  the  original  by  its  title,  giving  the  date  of  its  approval, 
and  declaring  it  to  be  a  supplement  thereto:  State  Line  etc. 
R.  R.  CoJs  Appeal,  77  Pa.  St.  429;  Craig  v.  First  Presbyterian 
Church,  88  Pa.  St.  42;  32  Am.  Rep.  417;  In  re  Pottstown 
Borough,  117  Pa.  St.  538;  Millvale  Borough  v.  Evergreen  R'y 
Co.,  131  Pa.  St.  19.  Although  the  cases  at  the  outset,  after 
the  adoption  of  this  amendment,  were  a  little  loose  in  its 
construction,  yet  if  the  distinction  just  referred  to  is  kept  in 
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view,  they  will  be  found  to  have  established  a  reasonably  con- 
sistent rule,  which  may  now  be  recognized  as  the  settled  law 
of  the  state. 

The  question  of  the  constitutionality  of  the  act  of  March  8. 
1872,  upon  the  ground  of  its  defective  title,  was  on  a  pre- 
vious occasion  argued  in  this  court  before  a  full  bench;  and 
in  a  per  curiam  opinion  it  was  held  that  the  subject  of  the 
bill  as  it  was  passed  by  the  general  assembly  was  not  clearly 
expressed  in  the  title:  Ridge  Ave.  Pass.  R'y  Co.  v.  Philadel- 
phia, 124  Pa.  St.  219;  and  upon  that  ground  the  act  was  held 
to  be  in  conflict  with  the  constitutional  provision  referred  to. 
In  the  case  cited,  the  company  sought  to  have  the  advantage 
of  a  provision  of  the  act  of  1872  relieving  it  from  the  bur- 
den of  repairing  the  streets,  —  a  burden  imposed  by  the  origi- 
nal charters,  and  releasing  the  company  from  control  by  the 
city  councils,  —  whilst  in  this  case  the  company  seeks  to  have 
advantage  of  a  provision  of  the  same  act,  which  would  in 
part  relieve  it  from  the  payment  of  city  taxes.  If  the  title  of 
the  bill  was  not  so  expressed  as  to  warn  the  city  as  to  the  for- 
mer feature  or  effect  of  the  bill,  it  was  clearly  defective  as  to 
the  latter,  for  there  is  no  reference  in  the  title  to  either;  in- 
deed, there  was  nothing  expressed  in  the  title  to  call  the 
attention  of  the  city  that  her  rights  were  in  any  way  aflfected 
by  it.  We  are  not  inclined  to  change  the  conclusions  to  which 
we  came  in  the  case  referred  to,  nor  to  recede  from  the  rule  so 
well  settled  in  our  cases.  It  follows  that  the  act  of  1872  must 
be  treated  as  unconstitutional,  and  therefore  void,  in  so  far, 
at  least,  as  it  affects  the  rights  of  the  city  and  changes  the 
rate  of  taxation  for  city  purposes. 

But  assuming  that  upon  this  ground  tl>»  act  of  1872  is 
unconstitutional  and  void  in  so  far  as  it  afrev^ts  the  rights  of 
the  city  of  Philadelphia,  and  that  the  company  was  and  is 
liable  according  to  the  provisions  of  the  original  charters  of 
1858  and  1859,  is  the  city  now  in  condition  to  insist  upon  that 
measure  of  liability  for  the  years  1880  to  1888,  inclusive? 
It  appears  that  some  time  after  the  year  1879,  the  city  brought 
suit  against  the  company  for  the  taxes  of  1872  to  1879,  in- 
clusive. The  claim  was  for  taxes  according  to  the  provisions 
of  the  act  of  1872.  The  company,  admitting  its  liability 
under  that  act,  contended  that  upon  a  proper  construction 
of  the  act  it  was  not  liable  for  tax,  excepting  when  any 
single  or  separate  dividend  declared  exceeded  six  per  cent 
of  the  authorized  capital  of  the  company.     The  city's  con- 
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tention  was,  however,  that  as  upon  this  construction  of  the 
statute  the  company  could  declare  dividends  as  often  as  the 
directors  desired,  they  might  so  manipulate  their  dividends 
as  to  defeat  the  manifest  design  of  the  legislature  to  provide 
revenue  for  the  city.  Suit  having  been  brought,  as  we  have 
said,  defense  was  taken,  and  such  proceedings  were  afterwards 
had  that  the  cause  came  into  this  court  upon  a  writ  of  error, 
where  it  was  held  that  the  extent  of  the  company's  liability 
under  that  act  was  to  be  ascertained  by  applying  the  aggre- 
gate annual  dividends  to  the  capital  actually  paid  in,  and 
judgment  was  entered  against  the  company  accordingly.  The 
constitutionality  of  the  act  of  1872  was  not  drawn  in  ques- 
tion, and  the  company  was  compelled  to  pay  according  to 
the  demands  of  the  city  under  the  provisions  of  that  act: 
Philadelphia  v.  Ridge  Ave.  Pass.  R'y  Co.,  102  Pa.  St.  190. 

The  argument  of  the  company's  counsel  now  is,  that  al- 
though in  the  case  referred  to  the  point  does  not  appear  to 
have  been  made  or  decided,  yet  the  constitutionality  of  the 
act  of  1872  must  be  taken  to  have  passed  in  rem  judicatam; 
that  the  judgment  in  that  case  necessarily  involved  a  decision 
that  the  statute  imposing  the  tax  was  to  that  extent  valid, 
and  although  the  cause  of  action  is  not  the  same,  the  city  is 
estopped  of  record  from  relitigating  that  question.  In  sup- 
port of  this  doctrine  they  cite  Beloit  v.  Morgan,  7  Wall.  619; 
Aurora  City  v.  West,  7  Wall.  85;  Durant  v.  Essex  Co.,  7  Wall. 
107;  Corcoran  v.  Chesapeake  etc.  Canal  Co.,  94  U.  S.  741;  Wil- 
son V.  Deen,  121  U.  S.  525;  and  Duchess  of  Kingston's  Case,  2 
Smith's  Lead.  Cas.,  8th  ed.,  941. 

Whilst  the  general  rule  rule  declared  in  these  authorities  is 
undoubtedly  correct,  it  does  not  extend  to  estop  a  person 
from  setting  up  the  unconstitutionality  of  a  statute  when  the 
cause  of  action  is  not  the  same.  The  former  judgment  is  ab- 
solutely conclusive  upon  the  parties  as  to  the  cause  of  action 
involved  in  it,  although  the  statute  upon  which  the  proceed- 
ings were  taken  was  not  constitutional;  that  judgment  can 
only  be  impeached  collaterally  for  fraud  or  want  of  jurisdic- 
tion. It  is  a  matter  of  no  consequence  now  that  the  act  of 
1872,  upon  which  judgment  was  entered  for  the  amount  of  the 
tax,  was  unconstitutional  and  void;  judgment  having  been 
entered,  and  no  appeal  taken,  the  subject-matter  of  the  issue 
in  that  suit  is  res  judicata.  The  former  judgment,  there- 
fore, operates  as  a  bar  to  any  subsequent  action  founded  on 
the  same  demands:  Bigelow  on  Estoppel,  80-88.     In  the  case 
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at  bar,  however,  whilst  the  point  in  issue  may  perhaps  be 
the  same,  the  cause  of  action  is  different;  and  although  the 
verdict  with  the  judgment  thereon  would  furnish  conclusive 
evidence  of  the  matters  in  controversy  upon  which  the  verdict 
was  rendered,  and  operate  as  a  bar  to  the  further  litigation 
thereof,  it  would  not  preclude  the  plaintiff  in  this  suit  from 
asserting  the  unconstitutionality  of  the  act  upon  which  the 
previous  action  proceeded:  Bigelow  on  Estoppel,  90-103. 

The  distinction  is  thus  stated  by  Mr.  Justice  Field  in 
Cromwell  v.  Sac  County,  94  U.  S.  352,  353:  "  It  should  be 
borne  in  mind  that  there  is  a  difference  between  the  effect  of 
a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand,  and  its  effect 
as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action.  In  the  former  case, 
the  judgment,  if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  is  a  finality  as  to  the 
claim  or  demand  in  controversy,  concluding  parties  and  those 
in  privity  with  them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter  which  might  have  been 

offered  for  that  purpose But  when  the  second  action 

between  the  same  parties  is  upon  a  different  claim  or  de- 
mand, the  judgment  in  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  in  issue  or  points  controverted, 
upon  the  determination  of  which  the  finding  or  verdict  was 
rendered.  In  all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  ef  a  judgment  rendered  upon  one  cause  of  action 
to  matters  arising  in  a  suit  upon  a  different  cause  of  action, 
the  inquiry  must  always  be  as  to  the  point  or  question  actu- 
ally litigated  and  determined  in  the  original  action,  not  what 
might  have  been  thus  litigated  and  determined.  Only  upon 
such  matters  is  the  judgment  conclusive  in  another  action." 

This  same  distinction  is  illustrated  in  Outram  v.  Morewood, 
3  East,  346,  which  is  a  leading  case  of  high  authority  upoi 
this  subject;  in  Gardner  v.  Buckbee,  3  Cow.  120;  15  Am.  Dec. 
256;  in  Belts  v.  Starr,  5  Conn.  650;  13  Am.  Dec.  94;  and  in 
Duchess  of  Kingston's  Case,  2  Smith's  Lead.  Cas.  648.  See 
also  Washington  Packet  Co.  v.  Sickles,  24  How.  342;  Davis  v. 
Broum,  94  U.  S.  423.  The  doctrine  as  we  have  stated  it  is 
consistent  with  our  own  cases:  Long  v.  Long,  5  Watts,  102; 
Kilheffer  v.  Herr,  17  Serg.  &  R.  319;  17  Am.  Deo.  668;  SmUh 
T.  Elliott,  9  Pa.  St  345. 
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But  from  the  year  1880  to  1887,  inclusive,  the  city  has,  from 
year  to  year,  formally  rendered  their  claims  and  demanded 
payment  of  taxes  from  the  company,  under  the  provisions  of 
the  act  of  1872,  which  demands,  as  they  were  made,  were  met 
by  prompt  and  full  payment.  These  demands  were  for  the 
whole,  and  not  for  any  portion,  of  the  taxes  supposed  to  be  due 
and  owing  for  these  years  respectively,  and  were  paid  and 
receipted  for  in  full.  Whether  the  act  of  1872  was  in  con- 
formity with  the  constitution  or  not  was  matter  of  law,  not  of 
fact.  The  city  chose  to  treat  it  as  a  valid  enactment,  and  to 
collect  the  tax  it  imposed,  and  having  done  so,  we  are  of 
opinion  she  must  be  taken  to  have  waived  or  relinquished  her 
right  to  receive  more.  She  cannot  in  this  manner  repudiate 
the  authority  under  which  she  assumed  to  act,  to  the  preju- 
dice of  the  company's  rights.  The  company  accepted  the 
results  of  the  litigation  which  the  city  originated,  and  paid 
the  taxes  annually,  at  the  rate  demanded,  and  in  accordance 
with  the  judgment  of  this  court.  Relying  upon  the  annual 
adjustment  of  these  taxes,  the  company,  from  time  to  time, 
declared  dividends  and  distributed  their  surplus  earnings 
among  the  stockholders,  and  upon  these  dividends,  presum- 
ably larger  by  reason  of  the  reduced  burden  of  taxation,  the 
city  has  from  year  to  year  received  the  tax  at  the  rate  de- 
manded. Non  constat  that  the  stockholders  then  are  the 
stockholders  now,  or  were  stockholders  when  this  suit  was 
brought.  The  city  could  not  split  up  her  claim  in  this  way 
to  the  prejudice  of  the  company,  and  we  are  of  opinion  that 
in  so  doing  she  must  be  held  to  have  waived  and  relinquished 
her  right  to  receive  beyond  the  amounts  from  year  to  year 
demanded. 

It  is  plain  that  if  the  parties  had  treated  the  act  of  1872  as 
unconstitutional,  and  the  taxes  had  been  paid  and  received 
pursuant  to  the  original  charters,  a  subsequent  adjudication 
that  it  was  a  valid  enactment  would  not  entitle  the  company 
to  receive  back  the  excess,  and  this  is  but  the  converse  of  the 
proposition  now  advanced  by  the  city.  It  is  said  to  be  a  poor 
rule  that  will  not  work  both  ways.  The  city  cannot  occupy 
inconsistent  positions.  Having  chosen  to  treat  the  act  of  1872 
as  constitutional,  and  proceeded  against  and  treated  with  the 
company  accordingly,  she  will  not  now  be  permitted  to  rip  up 
the  annual  settlements  made  under  it,  to  the  prejudice  of 
others'  rights. 

As  to  the  taxes  for  the  year  1888,  and  for  the  years  subao- 
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quent  to  that,  the  city  is  entitled,  under  the  provisions  of  the 
acts  of  1858  and  1859. 

The  judgment  is  therefore  reversed;  and  judgment  is  now 
entered,  on  the  case  stated,  in  favor  of  the  plaintiff,  and  against 
the  defendant,  for  $1,512,  and  costs. 

STATum  —  TiTLB.  —  As  to  what  the  title  of  an  act  mast  contain,  as  well 
«■  what  need  not  be  expressed  therein,  see  Hronek  v.  People,  134  111.  139;  23 
Am.  St.  Rep.  662,  and  note.  An  amendatory  act  which  merely  recites  in 
its  caption  the  title  of  the  act  sought  to  be  amended,  without  enlarging  its 
•cope,  is  constitutional  and  valid,  provided  its  purview  is  germane  to  the 
title  of  the  original  act:  Note  to  Winona  v.  School  District  No.  82,  12  Am. 
fit.  R,ep.  696.  The  title  of  an  act  need  not  specifically  mention  every  sub- 
division  of  the  general  subject,  provided  the  subject  considered  in  the  body 
of  the  act  ia  germane  to  the  general  subject  expressed  in  the  title:  Edward* 
T.  Denver  etc  R.  R.  Co.,  13  Col.  59. 

Rb8  Judicata  —  Estoppel.  —  As  to  what  does  not  constitute  re»  judicata, 
■ee  Sloan  v.  Price,  84  Ga.  171;  20  Am.  St  Rep.  354,  and  note;  note  to  Hatok 
«».  Bvana,  14  Am.  St.  Rep.  252;  note  to  Oayer  v.  Parker,  8  Am.  St.  Rep.  230, 
.J31;  note  to  Lea  v.  Lea,  96  Am.  Dec.  779-788;  the  general  rule  of  former 
adjudication  does  not  apply  to  an  instance  where  the  constitutionality  of  a 
■tatnte  is  sought  to  be  raised,  even  though  that  question  might  have  been 
examined  into  and  determined  in  the  first  instance,  bat  was  not:  Boyd  v. 
Alabama,  94  U.  S.  645,  cited  in  the  note  to  Lea  v.  Lea,  96  Am.  Dec.  779- 
788.  In  Weaver  v.  Broum,  87  Ala.  633,  defendant  was  allowed  to  set  off  a 
cross-demand  in  an  action  to  enforce  a  vendor's  lien,  although  he  might 
have,  but  did  not,  set  ofif  the  same  in  a  former  suit  between  the  same  parties 
to  recover  oa  a  note  given  for  purchase-money. 


Summers  v,  Bbrqnbb  Brbwino  Company. 

[143  Pknmstlvania  Stats,  114.] 
Cbild  FotTB  Yeabs  Old  cannot  bs  Held  Rksponsiblk  roa  Contribu* 

TORT  NeQLIQBNCK. 

Neoliqencb  OB  Rashness  or  Child  cannot  be  Assumed  when.  — Where 
a  child  four  years  old  is  run  over  by  a  team  and  wagon  on  a  public 
street,  in  the  absence  of  anything  to  indicate  that  she  ran  hastily  or 
impulsively  under  the  horses  or  the  wagon,  it  cannot  be  presumed  that 
■he  did  so;  nor  can  be  it  assumed  that  she  was  a  trespasser,  or  that  her 
actions  were  negligent  or  rash,  merely  because  her  evidence  fails  to  ex- 
plain how  she  became  involved  in  the  peril  in  which  she  was  discovered. 
In  the  absence  of  testimony  on  the  point,  the  reasonable  inference  is, 
that  she  was  run  over  while  crossing  or  playing  in  the  street. 

Question  of  Defendant's  Neougence  for  Juey  to  Determine  when.  — 
Where  a  child  four  years  old  is  run  over  and  injured  on  a  public  street 
by  a  heavy  team  and  wagon  moving  down  grade  at  a  rapid  gait,  the 
driver  thereof  being  asleep  at  the  time,  it  is  a  question  for  the  jury  te 
determine  whether  the  driver's  negligence  caused  the  injury. 
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Record  in  Criminal  Action  Inadmissiblb  in  Civil  Suit  whbn.  —  In 
an  action  to  recover  damages  for  personal  injuries  alleged  to  hare  been 
caused  by  the  negligence  of  the  defendant's  driver,  the  record  of  » 
criminal  action  against  such  driver  is  not  relevant  to  the  issae,  auid  ia 

therefore  properly  excluded. 

Action  to  recover  damages  for  personal  injuries.  The 
tliird  point  of  the  appellant,  referred  to  in  the  opinion,  is  as 
follows:  "  No  person,  in  driving  through  the  street,  is  bound  to 
anticipate  that  a  person,  either  child  or  adult,  may  suddenly 
run  in  front  of  or  under  his  horses,  and  get  injured;  and  if 
any  injury  does  happen  under  such  circumstances,  the  driver 
would  not  be  negligent,  and  there  could  be  no  recovery 
against  him  or  his -employer.  Answer:  I  decline  that  point." 
The  record  in  the  suit  of  Commonwealth  v.  Dillem,  was  offered 
in  evidence  "  to  show  that  at  that  time  there  was  no  conten- 
tion on  the  part  of  Mr.  Summers  that  this  driver  was  asleep, 
and  that  he  prosecuted  him  for  assault  and  battery  on  this 
child."     Other  facts  are  stated  in  the  opinion. 

John  and  James  P.  Dolman,  for  the  appellant. 
John  0.  Johnson  and  Thomas  Diehl,  for  the  appellee. 

McCoLLUM,  J.  May  Summers,  a  child  four  years  old,  by 
her  next  friend  and  father,  brought  this  action  against  the 
Bergner  and  Engel  Brewing  Company,  to  recover  damages 
for  injuries  she  received  by  being  run  over  on  a  public  street 
in  Philadelphia  by  a  team  and  wagon  belonging  to  the  de- 
fendant company,  and  then  engaged  in  its  work  and  in 
charge  of  its  employee.  It  is  alleged  that  the  accident  was 
the  result  of  the  negligent  driving  of  the  team.  There  was 
evidence  that  at  the  time  of  the  occurrence  the  driver 
was  asleep,  and  that  the  team  was  on  a  descending  grade 
and  going  at  a  rapid  gait.  The  child,  when  discovered,  was 
upon  her  feet  and  being  turned  around  between  the  fore  legs 
of  one  of  the  horses;  but  before  she  could  be  rescued,  she 
was  thrown  down  and  struck  by  one  wheel  of  the  wagon,  and 
sustained  injuries  from  which  she  has  never  recovered,  in- 
cluding the  loss  of  the  sight  of  one  eye.  The  negligence  and 
the  accident  were,  under  the  evidence,  closely  connected,  and 
to  the  ordinary  observer  inseparable.  The  inference  that  the 
former  caused  the  latter  is  not  a  strained  one,  but  a  reason- 
able and  natural  result  of  the  testimony.  Aside  from  the 
statement  of  the  driver,  whose  account  of  the  affair  was  in- 
coherent and  confused,  there  was  nothing  to  indicate  that 
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the  child  ran  hastily  or  impulsively  under  the  horses  or  the 
wagon,  and  certainly  there  is  no  presumption  that  she  did 
so.  Besides,  a  child  four  years  old  cannot  be  held  responsi- 
ble for  contributory  negligence.  We  cannot  assume  that  she 
was  a  trespasser,  or  that  her  actions  were  negligent  and 
rash,  merely  because  her  evidence  fails  to  explain  how  she 
became  involved  in  the  peril  in  which  she  was  discovered. 
In  the  absence  of  testimony  on  this  point,  the  reasonable  in- 
ference is,  that  she  was  run  over  while  crossing  or  playing 
in  the  streets;  and  when,  as  here,  it  affirmatively  appears 
that  the  driver  was  asleep,  and  the  heavy  team  and  wagon 
were  moving  down  grade  at  a  rapid  gait,  it  is  a  question  for 
the  jury  whether  the  negligence  of  the  defendant  caused  the 
injuries. 

In  HestonvilU  Pass.  Ry  Co.  v.  Connell,  88  Pa.  St.  520,  32 
Am.  Rep.  472,  cited  by  the  appellant,  it  was  held  that  there 
was  no  defect  in  the  car,  or  neglect  in  its  management,  and 
that  the  company  was  not  responsible  for  injuries  received 
by  a  child  from  his  sudden  and  unexpected  attempt  to 
mount  the  front  platform  of  the  car,  while  the  driver,  who 
was  also  conductor,  was  on  the  rear  platform,  and  could  not 
have  foreseen  or  guarded  against  the  act;  but  Mr.  Justice 
Gordon,  in  delivering  the  opinion  of  the  court,  said:  "It  is 
not  a  case  of  mere  negligence  on  the  child's  part,  as  if  it  had 
been  run  over  whilst  crossing  or  playing  in  the  street;  that 
would  raise  a  question  very  different  from  the  one  in  hand." 
In  Lombard  Ry  Co.  v.  Steinhart^  2  Penny.  358,  substan- 
tially the  same  questions  were  raised  that  we  are  invited  to 
consider  in  this  case,  and  they  were  decided  against  the 
oompany.  There  is  a  striking  resemblance  between  the  com- 
pany's sixth  point  in  the  case  cited  and  the  appellant's  third 
point  in  the  case  under  consideration.  In  Lombard  Ry  Co. 
V.  Stnriharty  2  Penny.  358,  the  plaintiff  recovered  a  verdict 
in  the  court  below,  and  in  affirming  the  judgment,  this  court 
Baid:  **The  main  question,  then,  was,  whether  the  negligence 
of  the  railway  company  caused  the  injury.  While  some  of 
the  evidence  was  conflicting,  yet  there  was  amply  sufficient, 
if  believed,  to  justify  the  jury  in  finding  it  as  a  fact.  There 
was  evidence  that  the  driver  of  the  car  was  intoxicated,  and 
driving  at  a  rapid  rate  of  speed,  without  giving  that  attention 
to  the  observance  of  any  object  on  the  track  which  his  duty 
required." 

There  was  no  exception  taken  in  the  court  below  to  the 
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admission  of  evidence  that  the  loss  of  sight  was  attributable 
to  the  accident,  nor  was  the  court  requested  to  withdraw  it 
from  the  jury.  It  is  now  suggested  and  argued  that  the  tes- 
timony on  this  point  was  insuflBcient  to  justify  an  inference 
that  the  defect  of  vision  was  the  result  of  the  casualty,  and 
we  are  requested  to  convict  the  court  below  of  error  because 
there  was  not  an  unsolicited  instruction  to  that  effect.  It  is 
an  unusual  request,  but  as  we  think  the  testimony  of  the  ex- 
perts required  the  jury  to  determine  whether  the  loss  of  sight 
was  one  of  the  disabilities  caused  by  the  accident,  we  dismiss 
it  without  further  comment. 

The  record  of  the  suit  in  the  court  of  quarter  sessions  be- 
tween the  commonwealth  and  John  Dillenz  was  not  relevant 
to  this  issue,  and  was  therefore  properly  excluded. 

The  specifications  of  error  are  overruled,  and  the  judgment 
is  affirmed.  

Nkoligencb  —  Children.  —  As  to  what  negligence  of  an  infant  may  bar 
recovery  for  personal  injuries,  see  extended  note  to  Westbrook  v.  Mobile  etc 
R.  R.  Co.,  14  Am.  St.  Rep.  590-596,  in  which  the  rule  applied  in  Pennsylvania 
cases  is  discussed.  Compare  Rodgera  v.  Lees,  140  Pa.  St.  475;  23  Am.  St. 
Rep.  250,  and  note;  Ilwaco  R'y  etc.  Co.  v.  Hedrick,  1  Wash.  446;  22  Am.  St. 
Rep.  169,  and  note;  Tucker  v.  New  York  etc  R.  R.  Co.,  124  N.  Y.  308;  21 
Am.  St.  Rep.  670,  and  note;  WirUera  v.  Kansas  City  etc.  R'y  Co.,  99  Mo. 
509;  17  Am.  St.  Rep.  591;  lUinois  C.  R.  R.  Co.  v.  Slater,  129  111.  91;  16  Am. 
St.  Rep.  242,  and  note;  Strawbrldge  v.  Bradford,  128  Pa.  St.  200;  15  Am.  St. 
Rep.  670,  and  note;  Rolling  MiU  Co.  v.  Corrigan,  46  Ohio  St.  283;  15  Am.  St. 
Rep.  596. 


Shaokamaxon  Bank  v.  Yard, 

[148  Pemnstlvania.  Stats,  129.] 
Bond  of  Cashier  o»  Bank  Covers  Whole  Period  of  his  Service,  -wbxs. 
—  Where  the  cashier  of  a  bank  gives  to  it  an  official  bond,  reciting  hia 
election  as  cashier,  and  conditioned  that  if  he  "shall,  for  and  during  the 
time  of  his  employment  by  the  said  bank,  whether  under  his  present 
election  or  under  any  subsequent  election  to  the  said  position,  or 
whether  under  its  present  organization  or  charter,  or  under  any  renewals 
or  extension  thereof,  discharge  and  fulfill  with  integrity  and  fidelity 
the  trust  thereby  reposed  in  him,  and  faithfully  and  honestly  execute 
the  duties  that  may  be  assigned  him,  then  the  above  obligation  to  be 
void,  or  else  to  be  and  remain  in  full  force  and  virtue,"  such  bond  will 
protect  the  bank  during  the  whole  time  of  his  service  as  cashier,  and 
during  the  existence  of  the  bank,  notwithstanding  the  law  required  the 
cashier  of  the  bank  to  be  elected  annually,  and  no  formal  election  was 
had  from  year  to  j'ear.  And  the  executrix  of  a  surety  on  such  bond  is 
liable  for  a  breach  thereof,  although  such  breach  occurred  after  the 
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death  of  the  surety,  and  after  the  bank  had  notice  of  hia  death.  The 
eontinnous  service  of  the  caahier,  beginning  in  a  formal  election,  and 
extended  by  mutual  consent  with  the  acquiescence  of  all  parties  inter* 
ested,  is  sufBcient  to  fix  the  liability  of  the  surety  on  hia  bond. 

Debt  on  a  bond  of  Charles  S.  Murphy,  the  defendants'  tes- 
tator, as  the  surety  of  Thomas  L.  Huggard,  the  cashier  of  the 
plaintiff.  It  appeared  at  the  trial  that  no  default  occurred 
on  the  part  of  Huggard  until  more  than  a  year  after  the 
death  of  Murphy  was  known  to  the  bank,  but  extensive  de- 
faults occurring  thereafter  were  shown  in  breach  of  the  bond. 
Other  facts  are  stated  in  the  opinion. 

R.  C.  McMurtrie,  for  the  appellant. 

Alexander  Simpson^  Jr.,  and  A.  W.  Horton,  for  the  appellees. 

Williams,  J.  This  action  was  brought  upon  a  cashier's 
bond.  The  defense  made  by  the  surety  rests  on  his  con- 
struction of  the  condition  in  the  bond.  It  appears  that  one 
Thomas  L.  Huggard  was  elected  cashier  of  the  Shackamaxon 
Bank  in  1873,  and  gave  a  bond  to  secure  the  faithful  dis- 
charge of  his  duties,  with  Murphy  as  surety.  It  is  clear  that 
all  the  parties  contemplated  the  establishment  of  permanent 
relations  between  the  bank  and  its  cashier.  They  knew  that 
the  office  was  an  annual  one,  and  that  a  bond  in  the  ordinary 
form  would  impose  no  liability  beyond  the  current  year. 
They  undertook,  therefore,  to  provide  against  the  necessity 
for  an  annual  renewal  of  the  bond,  and  to  extend  the  security 
afforded  by  it  so  as  to  cover  the  whole  period  of  Huggard's 
service  as  cashier,  by  giving  to  the  condition  the  following 
form:  *'If  the  said  Thomas  L.  Huggard  shall,  for  and  during 
the  time  of  his  employment  by  said  bank,  whether  under  his 
present  election  or  under  any  subsequent  election  to  the  said 
position,  or  whether  under  its  present  organization  or  charter, 
or  under  any  renewals  or  extensions  thereof,  discharge  and 
fulfill  with  integrity  and  fidelity  the  trust,"  etc. 

The  bank  relied  on  the  bond  in  this  form,  and  did  not  re- 
quire its  renewal,  and  Huggard  remained  in  the  employment 
of  the  bank,  as  its  cashier,  down  to  the  time  of  its  disastrous 
failure  in  1885.  A  course  of  fraudulent  conduct  was  entered 
upon  by  him,  as  we  understand  the  evidence  of  Mr.  Faunce, 
the  expert  accountant,  in  1877  or  1878,  which  continued  un- 
til, and  which  greatly  contributed  to  if  it  did  not  occasion, 
the  final  colhipse.  Some  time  after  the  bank  was  closed,  this 
action  was  brought  upon  the  cashier's  bond,  and  the  surety 
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asks  to  be  relieved  from  his  undertaking  because  the  evi- 
dence does  not  show  a  formal  re-election  of  his  principal  year 
by  year  to  the  office  of  cashier.  The  learned  judge  of  the 
court  below  thought  the  position  well  taken,  holding  that 
the  phrase  "under  the  present  election  or  any  subsequent 
election  "  should  be  understood  as  restricing,  rather  than  en- 
larging, the  preceding  clause,  "  during  the  time  of  his  employ- 
ment by  the  said  bank ";  and  that  to  render  the  surety 
liable,  a  formal  re-election  annually  must  be  shown  by  the 
plaintiflF.  Our  inquiry,  then,  in  the  first  place,  is,  whether  the 
words  referred  to  are  restrictive  or  enlarging  in  their  opera- 
tion, and  next,  whether  a  formal  re-election  is  necessary  in 
order  to  continue  the  liability  of  the  surety. 

The  condition  was  intelligently  framed.  The  scrivener  seems 
to  have  been  aware  of  the  general  doctrine  affecting  the  liabil- 
ity of  sureties  on  official  bonds,  as  laid  down  in  Addison  on 
Contracts,  1117,  and  as  applied  in  the  Manufacturers^  &  M.  S. 
&  L.  Co.  V.  Odd  Fellows'  Hall  Ass'n,  48  Pa.  St.  446.  Instead, 
therefore,  of  making  the  bond  relate  to  the  term  to  which  Hug- 
gard  was  elected,  he  used  the  words  "  during  the  time  of  his 
employment  by  the  said  bank "  as  cashier.  Then,  as  if  ap- 
prehensive that  these  words  might  also  be  restricted  to  the 
term  to  which  Huggard  had  been  elected,  he  added  the  fur- 
ther words,  for  the  express  purpose  of  enlarging  the  scope  of 
those  previously  employed,  "  whether  [such  employment  shall 
be]  under  his  present  election  or  under  any  subsequent  elec- 
tion to  the  said  position."  The  fear  seems,  then,  to  have  sug- 
gested itself  that  even  these  words  were  not  broad  enough, 
because  they  might  be  held  to  be  limited  to  the  present  char, 
ter.  He  then  adds,  to  relieve  against  this  danger,  the  further 
words,  "  or  whether  under  its  present  organization  or  charter, 
or  any  renewals  or  extensions  thereof."  The  object  of  these 
explanatory  sentences  was  to  relieve  against  the  fear  that  the 
previous  words  might  be  held  to  relate  to  the  present  term  of 
Huggard,  or  to  the  present  form  of  organization  under  the  ex- 
isting charter  of  the  bank,  and  by  express  words  to  so  enlarge 
the  condition  as  to  exclude  such  interpretation  of  it.  In  this 
form  it  was  intended  to  protect  the  bank  during  the  time  of 
Huggard's  employment  as  cashier,  and  during  the  existence 
of  the  bank,  though  acting  under  a  renewal  or  extension  of 
its  charter  at  the  time  a  breach  should  occur.  In  this  form 
it  was  executed  by  both  principal  and  surety,  and  accepted 
by  the  bank.     The  purpose  to  make  the  bond  impose  a  con- 
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tinuing  liability,  and  relieve  against  the  necessity  for  annual 
renewals,  was  a  lawful  one,  and  the  words  employed  for  that 
purpose  are  apt  and  sufficient. 

The  question  is  not  new  or  barren  of  authority.  In  Mayor 
of  Berwick  v.  Oswald,  3  El.  &  B.  653,  a  person  was  elected  bor- 
ough treasurer,  which  was  then  an  annual  office.  He  gave 
bond  for  the  faithful  performance  of  his  duties  as  treasurer 
"during  the  whole  time  of  his  continuing  in  said  office  in  con- 
sequence of  the  said  election,  or  under  any  annual  or  other 
future  election  to  the  said  office."  The  bond  was  given  in  1842. 
He  held  the  office  until  1848.  The  term  had  been  changed 
meantime  so  that  it  became  an  office  to  be  held  during  the 
pleasure  of  the  borough  councils,  instead  of  an  annual  one. 
The  default  occurred  after  the  change  of  the  term,  and  the  ap- 
pointment of  the  treasurer  for  an  indefinite  term.  The  surety 
pleaded  these  facts  as  a  defense,  but  the  court  regarded  them 
as  insufficient,  and  held  that  the  surety  was  liable  for  the  de- 
fault occurring  after  the  change  in  term  of  office,  and  while ' 
the  treasurer  was  holding  under  an  appointment  made  after 
such  change  had  taken  place.  The  same  question  was  raised 
in  Mayor  of  Dartmouth  v.  Silly,  7  El.  &  B.  97,  and  the  same 
rule  was  held.  It  may  be  regarded  as  settled,  that  the  obliga- 
tion of  a  bond  for  the  faithful  discharge  of  the  duties  of  an 
office  or  an  employment  is  co-extensive  with  the  duration  of 
the  office  or  employment.  If  the  office  is  for  life,  the  liability 
of  the  surety  will  continue  during  the  life  of  the  incumbent. 
If  the  term  is  indefinite,  as  during  good  behavior,  or  at  the 
pleasure  of  the  employer,  the  liability  of  the  surety  is  indefi- 
nite, and  will  continue  until  the  will  of  the  employer  is  exer- 
cised and  the  term  ended:  Addison  on  Contracts,  sec.  1118. 
Substantially  the  same  rule  was  applied  in  Coe  v.  Vogdes,  71 
Pa.  St.  383.  The  action  in  that  case  was  against  the  surety 
of  a  tenant  who  had  held  over,  and  was  in  arrears  for  rent. 
The  lease  was  for  one  year,  but  contained  a  stipulation  that  if 
the  tenant  should  remain  in  possession  after  the  end  of  the 
term,  the  lease  should  "  continue  for  another  year,  and  so  on 
from  year  to  year  until  legal  notice  is  given  for  a  removal." 
The  sureties  signed  a  stipulation,  agreeing  to  be  liable  for 
the  performance  of  the  lease  on  part  of  the  tenant.  The  rent 
for  the  first  year  was  paid,  but  the  tenant  held  over  and  the 
sureties  were  notified.  They  thereupon  gave  notice  that  they 
would  not  be  further  liable,  and  the  tenant  paid  to  the  end  of 
the  then  current  year.   The  action  was  for  rent  accruing  during 
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a  subsequent  year.  The  sureties  replied,  first,  that  they  were 
enly  liable  for  the  original  term  of  one  year;  and  next,  that 
after  the  year  expired,  they  had  given  notice  of  their  refusal 
to  be  bound.  They  were  held  liable  for  the  tenant's  perform- 
ance, not  only  during  the  first  year,  but  during  the  holding 
over;  and  this  court  said  that  "  a  mere  notice  by  a  surety  that 
he  would  not  be  liable  was  no  defense;  he  could  not  dissolve 
the  contract  at  pleasure." 

The  remaining  question  is,  Was  Huggard  still  in  the  employ- 
ment of  the  bank  as  cashier  when  the  default  sued  for  occurred? 
It  is  conceded  that  he  was  acting  as  cashier  at  the  time,  and 
that  it  was  because  of  that  fact  that  it  was  possible  for  him  to 
inflict  the  injury  complained  of.  It  is  conceded,  also,  that  the 
bank  recognized  and  accepted  him  as  its  cashier,  trusted  him 
with  the  custody  of  its  funds,  paid  him  his  salary,  and  held 
him  out  to  the  world  as  such.  He  could  not  deny  his  official 
relation  to  the  bank,  nor  could  the  bank  disavow  or  repudiate 
his  acts  done  in  their  service  within  the  scope  of  a  cashier's 
authority.  As  Huggard  and  the  bank  employing  him  are 
concluded  by  their  conduct,  both  as  to  the  public  and  each 
other,  the  surety,  standing  on  the  same  ground  with  his  prin- 
cipal 60  far  as  the  writing  is  concerned,  is  also  concluded. 
The  employment  of  the  principal  as  cashier  with  the  position 
and  emoluments  legitimately  belonging  to  the  office  was  the 
object  of  the  bond.  This  object  was  secured,  and  the  princi- 
pal was  for  twelve  years  in  possession  of  it.  If  the  action  of 
the  directors  was  irregular,  the  irregularity  was  never  taken 
advantage  of.  If  his  title  to  the  office  lacked  authentication 
by  the  record  of  a  formal  election,  nobody  ever  questioned  his 
right  or  suggested  a  doubt  about  his  powers.  If  either  he  or 
the  bank  could  have  set  up  want  of  an  annual  re-election  as 
an  excuse  for  terminating  the  relation  between  them,  neither 
did  so,  but  both  waived  the  want  of  form,  and  continued  the 
official  relation.  No  form  of  election  is  provided  for  by  the 
statute,  and  none  is  made  necessary  by  the  bond.  So  far  as 
the  liability  of  the  principal  or  surety  on  this  bond  is  con- 
cerned, continuous  service,  beginning  in  a  formal  election 
and  extended  by  mutual  consent  with  the  acquiescence  of  all 
parties  interested,  is  enough. 

The  judgment  of  the  court  below  is  now  reversed,  and  judg- 
ment is  now  entered  on  the  points  reserved  in  favor  of  the 
plaintiff. 
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Bakkb  aks  Banking  — Cashier  —  Bond.  — The  bond  of  a  cashier  of  « 
bank  baring  in  its  terms  no  limit  as  to  duration  is  broad  enongh  to  cover 
a  continuing  liability:  Slam  ▼.  Commercial  Bank,  86  Va.  92;  where  the  da> 
ration  of  the  office  is  not  fixed  by  statute  or  the  by-laws  of  the  banking  cor« 
poration:  Humboldt  Sav.  etc.  Soc  r.  Wennerhold,  81  Cal.  628;  bat  in  case 
the  statutes  require  the  election  of  a  cashier  annually,  the  rule  seems  to  be 
otherwise:  Saving*  Bank  v.  Hunt,  72  Mo.  697;  37  Am.  Rep.  449.  Compare 
CfUkena'  Loan  Ass'n  v.  Nugent,  40  N.  J.  L.  215;  29  Am.  Rep.  230;  HaU  r. 
BrackeU,  62  N.  H.  609;  13  Am.  St.  Rep.  688. 

In  Kaw  Life  Aaa'n  y.  Lemke,  40  ELan.  661,  it  was  decided  that  the  bond  re* 
quired  by  the  statute  of  Kansas  to  be  given  by  certain  life  insurance  compa- 
nies was  in  the  nature  of  an  official  bond  the  obligation  of  which  did  not 
•ztend  beyond  the  official  term  of  the  officers  who  gave  ik 
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[143  pcnmsylyamia  state,  171.] 

Mkokavio's  Lisit  ok  Wife's  Separatb  Estate  under  Contract  Sionks 
BT  HcsBAND  Alonb.  —  The  separate  property  of  a  married  woman  may 
be  charged  with  a  mechanic's  lien  for  materials  for  the  erection  of  a 
building  thereon,  although  the  contract  under  which  they  were  fur- 
nished is  signed  by  her  husband  alone,  where  it  is  shown  that  she  ex- 
amined the  plans  for  the  building,  that  the  materials  were  furnished  by 
the  claimant  with  her  knowledge  and  consent,  that  they  were  reason- 
ably necessary  for  the  improvement  of  the  property,  and  were  used  for 
that  purpose,  and  that  she  was  frequently  upon  the  premises  during  the 
progress  of  the  work,  giving  directions  as  to  the  materials  and  as  to  the 
manner  of  construction. 

Wot  Bound  bt  Contkaot  Made  bt  her  Husband  when.  —  Where  a 
wife  assents  to  a  contract  made  by  her  husband  for  materials  to  be  UBcd 
in  the  erection  of  a  buildinig;  upon  her  separate  estate,  and  knowingly 
receives  them  and  assents  to  their  application  to  her  property,  she  ia 
bound  by  such  contract. 

Ktidencb  Adhissiblb  in  Action  on  Mechanic's  Lien.  —  Where,  in  adrt 
fadat  tur  mechanic's  lien,  brought  by  a  subcontractor,  it  appears  that 
the  original  contract,  though  signed  by  the  husband  alone,  was  as^tented 
to  by  the  wife,  and  that  the  materials  were  furnished  for  and  used  in  the 
improvement  of  her  separate  estate,  the  original  contract  and  the  claim- 
ant's books  of  original  entry  charging  the  husband  with  the  materials 
fir  which  the  claim  is  made,  are  admissible  in  evidence.  But  evidence 
lliat  the  defendant  paid  the  contract  price  in  full  to  the  original  con- 
Ifaotor  ia  not  admissible. 

BciBE  FACIAS  8ur  mechanic's  lien.  The  rulings  referred  to 
In  the  opinion  were,  admitting  in  evidence  the  original  con- 
tract between  A.  M.  Thackara  and  L.  W.  Kitzelman,  and  the 
plaintiffs'  books  of  original  entry  showing  an  account  contain- 
ing the  same  items  as  the  bill  of  particulars  attached  to 
the  claim  and  charged  to  "  L.  W.  Kitzelman,  for  Lieutenant 
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Thackara*B  house,  Rosemont,"  and  rejecting  the  defendants* 
offer  to  prove  that  they  had  paid  the  contract  price  for  the 
erection  of  the  house,  in  full,  to  the  contractor.  Other  facts 
appear  from  the  opinion. 

F.  O.  Hobson  and  William  H.  Peace,  for  the  appellants. 

Irving  P.  Wanger  and  B,  E,  Chain,  for  the  appellees 

Sterrett,  J.  This  scire  facias  sur  mechanic's  lien  was 
issued  by  the  plaintiffs,  Bodey  and  Livingston,  against  the 
appellants,  Alexander  M.  Thackara  and  Eleanor  Sherman 
Thackara,  his  wife,  in  right  of  said  wife,  owners  or  reputed 
owners,  and  L.  W.  Kitzelman,  contractor,  to  recover  for  mate- 
rials furnished  in  and  about  the  erection  of  the  house. 

It  appears  that  the  written  contract  of  July  15,  1887,  with 
Kitzelman,  for  the  erection  of  the  building  on  land  conveyed 
to  the  defendant  Mrs.  Thackara  about  two  months  before,  was 
made  in  the  name  of  and  executed  by  Lieutenant  Thackara, 
without  his  wife  joining  therein.  It  was  claimed  by  the  plain- 
tiffs, and  evidence  was  introduced  tending  to  prove,  that  Mrs. 
Thackara  assented  to  the  contract,  which  was  in  fact  made 
by  her  husband  on  her  behalf  and  for  her  benefit;  that  the  ma- 
terials were  furnished  with  her  knowledge  and  consent;  that 
they  were  reasonably  necessary  for  the  improvement  of  her 
separate  estate,  and  were  used  for  that  purpose;  that  Mrs. 
Thackara  was  frequently  upon  the  premises  during  the  pro- 
gress of  the  work,  giving  directions  as  to  the  materials  that 
were  being  furnished  by  the  plaintiffs,  and  also  as  to  the  man- 
ner of  construction;  in  short,  that  she  understandingly  acted 
as  though  she  herself,  and  not  her  husband,  was  one  of  the 
parties  to  the  written  contract.  Without  undertaking  to  re- 
view the  evidence  tending  to  prove  the  plaintiffs'  contention 
that  the  contract  was  made  for  Mrs.  Thackara  and  fully 
adopted  by  her,  reference  may  be  made  to  the  proof  that  she 
examined  the  plans  for  the  building,  watched  the  progress  of 
the  work,  visited  the  plaintiffs'  mill,  urged  them  to  push  on 
the  work,  etc.  In  her  letter  to  them  of  November  1, 1887,  she 
wrote:  "The  wood  sent  so  far  is  excellent  and  greatly  admired, 
but  ....  please  push  these  parts  and  the  doors  through  as 
soon  as  possible,  and  greatly  oblige."  Again,  in  her  letter  of 
November  29,  1887:  "We  want  Mr.  Kitzelman  to  put  on  seven 
carpenters,  but  he  says  you  will  not  keep  them  in  work.  With 
a  few  lines  from  you  saying  you  will  send  the  wood  fast  and 
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constantly,  T  can  urge  him  on."  The  evidence  was  abun- 
dantly sufficient  to  warrant  the  jury  in  finding  the  facts  as 
claimed  by  the  plaintiflFs.  It  was  fairly  submitted,  in  a  clear 
and  correct  charge,  and  the  verdict  must  be  accepted  as  a 
finding  of  all  the  facts  necessary  to  entitle  the  plaiDtiffs  to 
recover. 

In  view  of  the  facts  established  by  the  verdict,  there  was  no 
error  in  the  rulings  complained  of  in  the  first  three  specifica- 
tions of  error;  nor  was  there  any  error  in  charging,  as  recited 
in  the  fourth  specification,  "that  a  husband  cannot,  by  making 
a  contract  like  this,  charge  his  wife's  property,  unless  it  ap- 
pears that  the  materials  were  furnished  with  her  knowledge 
and  consent.  If  she  assented  to  the  contract  made  by  her 
husband  in  this  respect,  ....  if  she  knowingly  received  the 
goods,  assented  to  the  application  of  the  goods  to  her  property, 
she  is  bound  by  the  contract." 

There  was  no  error  in  the  answer  of  the  learned  judge  to 
either  of  the  defendant's  points,  and  hence  the  remaining  speci- 
fications of  error  are  not  sustained.  As  already  intimated,  the 
right  of  the  plaintifia  to  recover  hinged  upon  questions  of  fact 
which  were  properly  submitted  to  the  jury  and  by  them  found 
in  favor  of  the  plaintiflTa. 

Judgment  affirmed.  

Mechaitio's  Likn  ok  Wnrs's  Rialtt  trKDBB  CoNTitAor  Madi  bt  Hits- 
band.  —  A  building  necessary  for  the  improvement  of  the  separate  estate  of 
a  wife,  erected  thereon  nnder  a  contract  made  by  her  hasband  aIon«,  bat 
with  her  knowledge  and  consent,  is  subject  to  a  mechanic's  lien  for  mat*- 
rials  reasonably  necessary  for  its  erection,  furnished  upon  the  order  of  th* 
oontractor,  and  used  in  the  construction:  Sevan  y.  Thaekara,  143  Pa.  St.  182; 
poit,  p.  529. 

Husband  and  Wurx  —  Husband  Agbnt  roB  Wirs.  —  A  wife  is  liable  for 
articles  purchased  for  her  separate  estate  by  her  husband  acting  as  her  agent: 
Broum  v.  Thompson,  31  S.  C.  436;  17  Am.  St.  Rep.  40;  Smith  ▼.  PoythrtMt^  t 
Fla.  96;  48  Am.  Dw,  176;  Cater  t.  Eveleigh,  4  Desaoi.  Eq.  19;  6  Am.  Dm. 
t96. 
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Bevan  V.  Thackara. 

[148  Pennsylvania  State,  182.] 

MXCHANIO'S  LiKN   ON  WiFB's  ReAL  EsTATE  UNDER  CONTRACT  MaDB   BY  HEB 

Husband  with  her  Knowledob  and  Consent.  —  A  building,  neces- 
sary for  the  improvement  of  the  separate  estate  of  a  wife,  erected 
thereon  nnder  a  contract  made  by  her  husband  alone,  but  with  her 
knowledge  and  consent,  is  subject  to  a  mechanic's  lien  for  materials 
reasonably  necessary  for  its  erection,  furnished  upon  the  order  of  the 
contractor,  and  used  in  the  construction. 

Claim  o»  Meohanio's  Lien  »or  Materials  tor  Dwelling  dors  not 
JusTlTT  RscoTERT  TOR  MATERIALS  FOR  STABLE.  —  Where  materials 
are  supplied  by  a  material-man  for  a  dwelling  and  a  stable  on  the  same 
lot  of  land,  a  claim  for  materials  furnished  for  the  dwelling,  but  not  in- 
cluding the  stable,  will  not  authorize  a  recovery  for  the  materials  fur- 
nished for  the  stable,  even  though  it  is  appurtenant  to  the  dwelling, 
and  necessary  for  the  convenient  enjoyment  of  the  house  and  lot.  And 
the  mere  mention  of  the  stable,  in  the  caption  of  the  bill  of  particular* 
appended  to  the  claim,  is  not  a  sufficient  inclusion  of  the  stable  in  tb» 
elaim. 

SVBOONTRACroR  Charoeablb  with  Nonoi  OF  Terms  or  Original  Con« 
TRAOT.  —  A  subcontractor  is  chargeable  with  notice  of  all  the  terms 
and  stipulations  of  the  contract  between  the  original  contractor  and  the 
owner,  and  is  bound  by  them,  whether  he  had  actual  knowledge  of  them 
ornot. 

SciBE  FACIAS  tur  mechanic's  lien.  The  opinion  states  the 
case. 

F.  O.  Hohson  and  William  H.  Peace^  for  the  appellants. 

Irving  P.  Wanger  and  B.  E.  Chain,  for  the  appellees. 

Sterrett,  J.  The  lien  on  which  this  scire  facias  issued 
was  filed  against  a  building  described  therein  as  "  a  dwell- 
ing-house, two  stories  high,  with  attic,  the  first  story  be- 
ing of  stone,  and  the  second  and  attic  being  of  frame,  .... 
erected  on  a  certain  lot  situate  in  the  township  of  Lower 
Merion,  in  said  county,  containing  1.899  acres  of  land, 
bounded  by  Thornbrook  Avenue,  lot  No.  8,"  etc.,  and  "be- 
ing the  same  premises  which  William  T.  Tiers  and  wife,  by 
deed  dated  May  17, 1887,  ....  conveyed  to  the  said  Eleanor 
S.  Thackara  in  fee."  The  building  is  further  described  by 
giving,  somewhat  in  detail,  its  length,  width,  etc.  The 
"  amount  claimed  is  $923.42,  for  lumber,  lime,  etc.,  furnished 
within  six  months  last  past,  continuously,  the  particulars, 
items,  amounts,  dates,  etc.,  being  specifically  set  out  in  bill 
annexed  and  made  part  of  this  claim,  and  furnished  for  the 
erection  of  said  building;  said  building  having  been  erected 
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for  the  improvement  of  the  separate  estate  of  Eleanor  S. 
Thackara,  and  by  her  direction,  authority,  and  consent,  and 
with  the  consent  of  her  said  husband,  the  said  Alexander  M. 
Thackara.  The  said  materials  were  furnished  under  and  in 
pursuance  of  a  contract  made  by  and  between  the  said 
Eleanor  S.  Thackara  and  the  said  L.  W.  Kitzelman,  and  were 
reasonably  necessary  for  the  improvement  of  her  separate  es- 
tate, and  said  improvement  is  a  necessary  improvement.  And 
due  and  legal  notice  of  the  amount  and  character  of  this  claim 
was  given  said  owner  when  the  said  materials  were  furnished 
and  within  ten  days  thereafter." 

Appended  to  the  claim  is  the  bill  of  particulars,  referred  to 
therein  as  part  of  the  claim.    It  is  entitled  as  follows:  — 
"bill  op  particularb. 

"July  20, 1888. 

"  L.  W.  Kitzelman,  contractor;  A.  M.  Thackara,  owners,  and 
wife. 

"  House  and  Stable  near  Rosemont,  Pa. 

"  Bought  of  Walter  Bevan  and  Brother." 

It  will  be  observed  that  neither  in  the  body  of  the  claim 
as  filed,  nor  in  the  bill  of  particulars  annexed  thereto,  except 
in  the  above-quoted  caption,  is  there  any  mention  made  of 
*'  stable,"  or  any  other  out-building  appurtenant  to  the  dwell- 
ing-house. While  the  location,  dimensions,  etc.,  of  the  latter 
are  minutely  stated  in  the  body  of  the  claim,  there  is  nothing 
whatever  said  as  to  the  stable.  The  only  suggestion  of  any 
out-building  is  in  the  use  of  the  word  "stable"  in  the  above 
caption. 

It  appeared  that  on  July  15, 1887,  Kitzelman  contracted,  in 
writing,  with  A.  M.  Thackara,  husband  of  the  other  defendant, 
for  the  erection  of  the  house  on  her  lot,  and  on  November  11, 
1887,  a  similar  contract  was  made  with  said  husband  for  the 
erection  of  the  stable  on  same  lot.  The  plaintiffs  furnished 
the  materials  specified  in  the  bill  of  particulars,  on  the  order 
of  the  contractor,  and  they  were  used  partly  in  the  construc- 
tion of  the  house  and  partly  in  the  stable.  The  building  of 
the  house  was  commenced  in  July,  1887,  and  completed  about 
February  11, 1888.  The  stable  was  commenced  in  November, 
1887,  and  finished  about  February  10,  1888.  The  plaintiff's 
had  no  knowledge  that  there  were  separate  contracts  for  the 
erection  of  the  respective  buildings,  nor  that  they  were  in 
writing;  but  they  knew  that  Kitzelman  was  building  both 
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the  dwelling-house  and  the  stable.  These  facts  are  either 
undisputed  or  established  by  the  verdict. 

Under  the  findings  of  the  jury,  the  value  of  the  materials 
furnished  and  used  in  both  buildings,  with  interest,  was 
$999.68.  They  were  reasonably  necessary  for  the  erection  of 
the  house  and  stable,  and  the  buildings  were  necessary  for 
the  improvement  of  the  wife's  separate  estate.  The  contracts 
were  made  and  the  materials  were  furnished  with  her  knowl- 
edge and  consent.  The  stable  was  appurtenant  to  the  house, 
and  was  necessary  for  the  convenient  enjoyment  of  the  house 
and  lot. 

One  general  ground  of  defense  in  the  court  below  was,  that, 
under  the  evidence,  there  could  be  no  recovery  for  any  part  of 
the  materials,  mainly  because  the  contracts  were  with  the 
husband  alone,  and  Mrs.  Thackara,  owner  of  the  lot,  was  not 
a  party  thereto.  The  evidence  tended  to  show  that  the  con- 
tracts were  made  with  the  knowledge  and  consent  of  Mrs. 
Thackara;  that  the  materials  were  reasonably  necessary  for 
the  erection  of  the  house  and  stable,  and  that  those  buildings 
were  necessary  for  the  improvement  of  her  separate  estate; 
that  said  materials  were  furnished  and  used  in  the  erection 
of  both  buildings,  with  the  knowledge  and  assent  of  Mrs. 
Thackara,  and  that  the  stable  was  appurtenant  to  the  house, 
and  was  necessary  for  the  convenient  use  of  the  house  and  lot. 

That  evidence  was  properly  submitted  to  the  jury,  with  in- 
structions that  unless  they  found  the  facts  as  above  stated, 
their  verdict  must  be  for  the  defendants.  The  verdict  in  fa- 
vor of  the  plaintiffs  therefore  establishes  those  facts;  and  if 
there  was  nothing  else  in  the  case,  the  judgment  thereon 
should  be  sustained.  As  was  said  in  Einstein  v.  Jamison^  95 
Pa.  St.  403:  "While  courts  should  carefully  protect  married 
women  in  the  enjoyment  of  their  separate  property,  and  not 
permit  it  to  be  unjustly  charged  with  encumbrances,  they 
should  not  be  permitted  to  enhance  the  value  of  their  prop- 
erty at  the  expense  of  innocent  and  confiding  creditors.  If 
the  materials  were  furnished  and  used  in  the  improvement  of 
her  property  by  her  directions,  or  with  her  knowledge  and  as- 
sent, and  were  reasonably  necessary,  and  there  was  no  agree- 
ment that  her  property  should  not  be  liable  therefor,  the  law 
will  give  a  lien  thereon  for  the  value  of  the  materials."  To 
the  same  effect  is  Forrester  v.  Preston^  2  Pittsb.  Rep.  298.  In 
that  case  it  was  well  said:  "  If  this  were  the  case  of  the  erec- 
tion of  a  building  on  the  wife's  separate  estate  without  her 
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authority,  ....  the  building  would  not  be  liable  to  a  lien 
for  the  materials  furnished  ....  for  the  contractor.  But  the 
building  in  this  case  was  not  erected  without  the  consent  of 
the  wife,  under  a  contract  made  with  a  stranger.  It  was 
erected  under  a  contract  made  with  the  husband,  and  as  the 
facts  abundantly  show,  with  the  knowledge,  approbation,  and 
concurrence  of  the  wife.  It  is  true,  the  husband  made  the 
contract  in  his  own  name,  but  the  building  contracted  for 
was,  with  the  knowledge  and  concurrence  of  the  wife,  designed 
and  erected  for  her;  and  therefore,  in  making  the  contract,  the 
husband  may  be  regarded  in  law  as  the  agent  of  the  wife,  as 
much  so  as  if  he  had  avowedly  acted  by  her  express  author- 
ity." Several  of  the  specifications  of  error  are  to  the  rulings 
and  instructions  of  the  court  bearing  on  the  defense  above 
stated.  It  is  unnecessary  to  consider  them  in  detalL  There 
appears  to  be  no  substantial  error  in  either  of  them. 

Another  ground  of  defense  was,  that,  under  the  claim  as 
filed,  the  plaintiffs  could  not,  in  any  event,  recover  more  than 
the  value  of  the  materials  shown  to  have  been  furnished  for 
and  used  in  the  construction  of  the  dwelling.  The  court  was 
accordingly  requested,  in  defendant's  third  and  fourth  points, 
to  instruct  the  jury,  as  matter  of  law,  "  that  any  materials 
....  which  were  used  in  the  construction  of  the  stable  can- 
not be  recovered  in  this  proceeding  ";  that,  in  any  event,  the 
verdict  "  can  only  be  for  the  amount  and  value  of  the  mate- 
rials which  were  actually  used  and  applied  in  the  construc- 
tion of  the  dwelling-house."  These  points  were  refused  pro 
forma,  and  the  question  of  law  raised  by  them  was  reserved 
for  future  consideration.  The  learned  judge  subsequently 
disposed  of  the  question  of  law  thus  reserved,  by  refusing 
judgment  non  obstante  veredicto,  and  entering  judgment  on 
the  verdict  for  the  amount  found  by  the  jury.  This  is  the 
subject  of  complaint  in  the  nineteenth  and  twentieth  specific 
cations. 

Conceding  the  fact  specially  found  by  the  jury,  "  that  the 
stable  was  appurtenant  to  the  house,  and  necessary  for  the 
convenient  enjoyment  of  the  house  and  lot ";  and  further,  that 
the  plaintiff's  were  entitled  to  a  joint  lien  against  both  build- 
ings, without  being  required  to  apportion  the  amount  between 
them, — they  should  have  included  the  stable  in  their  claim. 
As  we  have  seen,  the  stable  is  entirely  ignored  in  the  body  of 
the  claim.  It  is  not  even  referred  to  as  an  "  appurtenant  " 
to  the  house;  nor  is  it  anywhere  stated  that  any  part  of  th« 
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materials  were  furnished  for  or  used  in  the  construction  of 
the  stable.  In  Barclay's  Appeal,  18  Pa.  St.  495,  it  was  held 
that  a  claim  under  the  mechanic's  lien  law  must  set  forth  the 
nature  of  the  work  or  materials,  with  such  a  specification  of 
the  building  as  will  exclude  work  done  or  materials  supplied 
for  anything  else;  and  hence  "  a  claim  for  work  and  labor 
done  to  a  house  [describing  it]  ...  .  for  or  about  the  erec- 
tion and  construction  of  the  said  building  and  appurtenances  is 
not  sufficiently  certain."  In  Lawman's  Appeal,  8  Pa.  St.  473, 
the  claim  was  filed  against  a  mansion-house,  barn,  wagon- 
house,  etc.,  on  a  farm  to  which  they  were  all  appurtenant  and 
intended  to  be  occupied  and  used  together.  It  was  held  that, 
under  the  circumstances,  an  apportionment  of  the  claim  among 
the  several  buildings  was  unnecessary. 

The  plaintiffs,  doubtless,  had  a  right  to  include  the  stable 
in  their  claim,  but  it  was  not  sufficiently  done.  The  mere 
mention  of  the  word  "  stable  "  in  the  caption  of  the  bill  of 
particulars  cannot  be  regarded  as  an  inclusion  of  the  build- 
ing in  the  claim.  Conceding  that  the  lien  against  the  house 
and  ground  upon  which  it  stands,  and  so  much  other  ground 
as  is  necessary  for  the  ordinary  and  useful  purposes  of  the 
house,  embraces  the  entire  lot  of  nearly  two  acres,  and  that  a 
sale  on  that  lien  would  carry  the  lot  and  all  the  improvements 
thereon,  including  the  stable,  it  does  not  follow  that  the  plain- 
tiffs have  a  right  to  include  in  the  lien  against  the  house 
the  value  of  the  materials  furnished  for  and  used  in  the  con- 
struction of  the  stable,  not  included  in  the  claim  as  filed. 

The  facts  found  by  the  jury,  that  plaintiffs  had  no  knowl- 
edge of  the  separate  contracts  for  the  erection  of  the  respect- 
ive buildings,  nor  that  the  contracts  were  in  writing,  can  have 
no  bearing  in  their  favor.  They  might  have  known,  and  it 
was  their  duty  to  ascertain,  the  fact.  "  It  is  the  duty  of  one 
who  deals  with  an  alleged  contractor  to  know  the  relation  he 
bears  to  the  owner;  and  failing  in  this,  he  furnishes  material 
at  his  peril":  Brown  v.  Cowan,  110  Pa.  St.  588.  In  Schroeder 
V.  Oalland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  this  court 
held  that  the  subcontractor  is  chargeable  with  notice  of  all 
the  terms  and  stipulations  between  the  original  contractor 
and  the  owner. 

It  follows  from  what  has  been  said  that  the  plaintiffs  were 
not  entitled  to  recover,  in  this  suit,  for  the  value  of  the  mate- 
rials furnished  by  them  for  the  stable,  and  used  in  the  con- 
struction thereof,  and  that  the  defendants'  third  and  fourth 
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points  for  charge  should  have  been  affirmed,  or  else  the  ques- 
tion of  law  presented  by  those  points  should  have  been  decided 
in  favor  of  the  defendants.  The  record  furnishes  no  data  by 
which  a  final  judgment  can  now  be  entered,  and  it  is  there- 
fore necessary  to  reverse  the  judgment  and  order  a  new  trial. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Mbchanio's  Libn  on  Wipe's  Separatb  ESstatx  ukdeb  a  Contract  Sign kd 
BT  THE  HcSBASD  AxoNB:  See  Bodey  v.  Thackara,  143  Pa.  St.  171;  ante,  p. 
626. 

Mbchanio's  Libn  —  Subcontbaotor. — The  sabcontractor  ia  charged 
with  knowledge  of  all  the  terms  and  stipulations  of  the  original  contract  be* 
tween  the  owner  and  the  principal  contractor,  and  is  bonnd  thereby:  Schroe* 
der  r.  Galland,  134  Pa.  St  277;  19  Am.  St.  Rep.  691,  and  note;  Benedict  v. 
Hood,  134  Pa.  St.  289;  19  Am.  St.  Rep.  698,  and  note  699,  700. 

Mbchanio's  Lixy.  —  As  to  whether  a  particular  building  must  b«  contem* 
pUted  by  the  contraot»  see  note  to  Ohapin  v.  Pergte  etc  Papar'toorka,  79  Am. 
I>M.27St27i. 


Ulrioh  v.  Keinobhl. 

[143  Pekhstltania  Stati,  238.) 

Crhdrob  iCAT  hAWWVhLY  Insubx  Lotb  ot  HIS  Debtob.  —  A  oredltor  may 
lawfully  take  out  a  policy  on  the  life  of  his  debtor  in  an  amount  suffi- 
eient  to  cover  the  debt,  with  interest,  and  the  cost  of  such  insurance, 
with  interest  thereon,  daring  the  period  of  the  expectancy  of  life  ao- 
eording  to  the  Carlisle  Tables. 

InvBANCB  OF  Debtor's  Litb  not  a  Waqer  when.  —  Where  a  creditor,  in 
good  faith,  and  upon  the  entreaty  of  his  debtor,  insures  the  latter,  a 
healthy  man  of  forty-two  years  of  age,  in  the  sum  of  three  thousand  doU 
Ian,  to  protect  a  debt  of  one  hundred  dollars,  and  the  evidence  shows 
that  if  such  debtor  had  lived  out  his  expectancy,  the  creditor  would 
have  been  a  loser  by  a  considerable  sum,  such  insurance  cannot  be  re- 
garded as  a  wagering  transaction. 

Ktxdknob  Asbossiblb  to  Show  whether  Insurance  of  Debtor  Disfro- 
fobtioned  to  Debt.  —  In  order  to  determine  whether  an  insurance  by 
a  creditor  upon  the  life  of  his  debtor  is  disproportioned  to  the  debt  or 
not,  evidence  of  such  debtor's  age,  of  his  expectancy  of  life,  and  of  the 
eost  of  maintaining  the  policy  during  that  period,  is  not  only  proper, 
bat  essential.  And  these  facta,  when  put  in  evidence,  are  sufQcient  to 
oarry  the  case  to  the  jury. 

Buoht  Mistakb  in  Assessment  Insurance  will  not  Vitiate.  —  Although 
the  precise  amount  of  the  assessments  necessary  to  maintain  an  assess* 
ment  insurance  caunot  be  ascertained,  yet  it  can  be  approximated,  and 
where  a  creditor,  in  good  faith,  takes  out  such  a  policy  on  the  life  of  his 
debtor,  a  slight  mistake  in  calculating  that  amount  will  not  vitiate  the 
policy. 

Assumpsit.     The  opinion  states  the  case. 
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Grant  Weidman  and  A.  Stanley  Ulrichy  for  the  appellant. 

W.  M.  Derr  and  F.  E.  Meily,  for  the  appellees. 

Paxson,  C.  J.  This  case  is  not  free  from  difficulty.  It  has 
been  twice  argued,  and  has  received  a  most  careful  considera- 
tion. It  presents  the  question,  to  what  extent  a  creditor  may 
lawfully  insure  the  life  of  his  debtor.  We  have  avoided  rul- 
ing this  point  before,  because  it  was  one  of  grave  importance, 
and  the  cases  in  which  it  was  raised  did  not  necessarily  re- 
quire it,  nor  did  they  present  all  the  facts  necessary  to  enable 
us  to  dispose  of  it  satisfactorily.  This  record  raises  the  whole 
question  squarely.  The  facts  are  substantially  as  follows: 
The  defendants  are  doing  a  firm  business  at  Lebanon,  Penn- 
sylvania, and  held  a  judgment  against  one  Andrew  Bleistine 
in  the  court  of  common  pleas  of  Lebanon  County,  which,  with 
interest  and  costs,  amounted  to  $110.02.  The  judgment  was 
sufficiently  secured  on  real  estate,  and  the  defendants  were 
not  pressing  their  debtor  for  the  money.  He  was  being 
pressed  by  other  creditors,  who  held  subsequent  liens  on  his 
property.  It  was  necessary  to  quiet  them  for  Bleistine  to 
pay  oflF  the  judgment  held  by  the  defendants,  or  get  rid  of  it 
in  some  manner.  Not  having  the  money,  he  applied  to  the 
defendants  to  satisfy  it,  and  take  a  policy  on  his  life  instead. 
The  evidence  is  uncontradicted  that  the  defendants  were 
averse  to  this,  and  for  a  time  declined,  but  finally  yielded  to 
Bleistine's  entreaties  and  his  wife's  tears  to  save  their  home. 
The  evidence  shows  that  Bleistine  ofi*ered  them  an  insurance 
of  three  thousand  dollars,  or  five  thousand,  or  ten  thousand, 
or  any  amount  they  wanted.  The  negotiation  resulted  in  the 
defendants  taking  a  policy  of  three  thousand  dollars  on  the 
life  of  Bleistine  in  the  United  Brethren  Mutual  Aid  Society. 
The  policy  was  issued  in  the  name  of  Bleistine  as  beneficiary, 
and  afterwards  assigned  by  him  to  the  defendants,  who  paid 
the  entrance  fee  and  all  subsequent  assessments.  The  assign- 
ment was  absolute,  and  not  as  collateral  security,  and  the 
judgment  referred  to  was  satisfied  of  record.  After  Bleistine's 
death,  the  insurance  money  was  paid  by  the  company  to  the 
defendants.  Subsequently,  this  suit  was  brought  by  the  ex- 
ecutor of  Bleistine  to  recover  from  them  the  amount  received 
over  the  debt  and  interest,  and  premiums  paid,  the  plaintifiF 
alleging  that  the  amount  of  insurance  was  so  disproportioned 
to  the  debt  as  to  make  it  a  gambling  transaction,  within  the 
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doctrine  of  Gilbert  v.  Moose,  104  Pa.  St.  74,  49  Am.  Rep.  570, 
and  the  cases  following  it. 

We  may  safely  assume  that  the  debt  due  by  Bleistine  to 
the  defendants  was  bona  fide;  that  so  far  from  the  latter  hav- 
ing procured  the  former  to  insure  his  life  for  their  benefit  for 
a  speculative  purpose,  they  entered  into  it  with  reluctance,  at 
the  earnest  request  of  Bleistine  and  his  wife,  to  relieve  them 
from  financial  embarrassment  and  to  save  their  home.  This 
takes  out  of  the  case  the  controlling  element  which  existed 
in  Gilbert  v.  Moose,  104  Pa.  St.  74,  49  Am.  Rep.  670,  and  that 
line  of  cases.  Yet  if  the  defendants,  even  for  an  honest  pur- 
pose, have  transgressed  the  law,  and  made  this  a  gambling 
transaction,  they  must  suffer  the  penalty  for  such  violation. 

The  first  and  second  assignments  present  the  main  question 
in  the  case.  Upon  the  trial  below,  the  defendants  proved, 
tinder  exception,  the  life  expectancy  of  Bleistine,  and  the 
amount  of  assessments  on  this  policy  had  he  lived  out  his 
full  life  expectancy.  It  appears  from  this  evidence  that  the 
insured  was  forty-two  years  of  age,  and  that  his  expectation 
of  life,  according  to  the  Carlisle  Tables,  was  twenty-six  years; 
that  had  be  lived  that  length  of  time,  the  interest  on  the 
judgment,  with  the  annual  dues  and  assessments,  and  interest 
thereon,  would  have  amounted  to  $4,336.31,  being  $1,336.31 
in  excess  of  the  amount  of  the  policy.  This  evidence  was 
not  contradicted.  Its  admission  forms  the  subject  of  the  first 
assignment. 

In  the  second  assignment,  complaint  is  made  that  the 
learned  judge  erred  in  his  answer  to  the  plaintiff's  sixth  point. 
The  point  is  as  follows:  "  The  amount  allowed  and  paid  as  the 
consideration  of  the  transfer  of  the  insurance,  to  wit,  the  sum 
of  $99.61,  with  interest  thereon  from  December  7,  1875,  to 
April  2,  1877,  and  the  costs,  was  grossly  inadequate;  and  the 
disproportion  between  that  amount  and  the  amount  of  the  in- 
surance—  three  thousand  dollars  —  is  so  great  as  to  require 
the  court  to  say  as  matter  of  law  that  the  transaction  was  a 
wager,  and  that  in  this  action  Reinoehl  and  Meily  have  no 
right  to  retain  more  of  the  insurance  money  received  by  them 
than  the  amount  of  their  satisfied  judgment,  with  interest  and 
costs,  and  the  premiums  and  assessments  paid  by  them,  with 
interest  thereon;  and  therefore  the  verdict  of  the  jury  must 
be  in  favor  of  the  plaintiff  for  the  amount  received  by  the  de- 
fendanta,  with  interest  from  the  date  of  its  receipt,  less  the 


Oct.  1891.]  Ulrich  v.  Reinoehl.  537 

amount  of  the  judgment,  interest  and  costs,  and  assessments 
and  premiums  paid,  with  interest.'' 

This  point  was  refused. 

Whether  the  question  of  excess  of  insurance  is  to  be  dis- 
posed of  by  the  court  as  a  matter  of  law,  or  by  the  jury  as  a 
question  of  fact,  it  is  essential  that  we  should  have  a  fixed 
rule.  We  have  none  now.  I  felt  the  importance  of  this  in 
delivering  the  opinion  of  the  court  in  Grant  v.  Kline,  115 
Pa.  St.  618,  where  I  said:  "Speaking  for  myself,  it  may  be 
that  a  policy  taken  out  by  a  creditor  on  the  life  of  his  debtor 
ought  to  be  limited  to  the  amount  of  the  debt,  with  interest 
and  the  amount  of  premiums,  with  interest  thereon,  during 
the  expectancy  of  life  as  shown  by  the  Carlisle  Tables.  This 
▼iew,  however,  has  never  been  adopted  by  this  court  in  any 
adjudicated  case,  nor  do  we  feel  compelled  to  define  the  dis- 
proportion now,  in  view  of  the  particular  facts  of  the  case 
in  hand."  In  the  subsequent  case  of  Cooper  v.  Shaeffer,  20 
Week.  Not.  Cas.  123,  our  brother  Sterrett,  after  quoting  the 
above,  remarked:  "This  appears  to  be  a  just  and  practicable 
rule."  No  such  rule  was  established,  however,  in  Cooper  v. 
Shaeffer,  20  Week.  Not.  Cas.  123.  In  that  case  there  was  an 
insurance  of  three  thousand  dollars  to  cover  a  debt  of  one 
hundred  dollars,  and  this  court  said,  through  Mr.  Justice 
Sterrett:  "In  view  of  the  undisputed  facts,  the  learned  judge 
of  the  common  pleas  held  that  the  disproportion  between  the 
insurance  of  three  thousand  dollars  and  the  debt  of  one  hun- 
dred dollars  was  so  great  as  to  require  him  to  say  as  matter 
of  law  that  the  transaction  was  a  wager,  and  that  the  assign- 
ors o£  the  policy  had  no  right  to  retain  more  of  the  insurance 
money  recovered  by  them  than  the  amount  of  the  debt,  plus 
the  premiums  paid,  and  interest  thereon.  In  this  he  was 
clearly  right.  The  disproportion  is  so  great  as  to  make  the 
insurance  a  palpable  wager,  and  no  court  should  hesitate  to 
declare  it  so  as  matter  of  law." 

We  have  no  doubt  that  in  a  proper  case,  where  the  facts  are 
not  disputed,  it  is  the  duty  of  the  court  to  pronounce  upon  the 
character  of  the  policy.  Thus  in  Grant  v.  Kline,  115  Pa.  St. 
618,  it  was  said:  "To  take  out  a  policy  of  five  thousand  dollars 
to  secure  a  debt  of  five  dollars  would  be  such  a  palpable  wager 
that  no  court  would  hesitate  to  declare  it  so  as  matter  of  law." 
It  is  true,  this  remark  was  made  by  way  of  illustration,  and 
we  only  refer  to  it  for  that  purpose  now.  Cooper  v.  Shaeffer,  20 
Week.  Not.  Cas.  123,  decided  nothing  but  that  particular  liti- 
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gation.  It  laid  down  no  rule  for  the  future  beyond  its  own  par- 
ticular facts,  viz.,  thut  an  insurance  of  three  thousand  dollars 
for  a  debt  of  one  hundred  dollars,  unexplained,  was  a  gambling 
policy.  It  may  be  asked  why  it  does  not  rule  this  case,  where 
the  amount  of  insurance  was  the  same,  and  a  difference  of  a  few 
dollars  only  in  the  amount  of  the  debt.  The  answer  is  not  diffi- 
cult Cooper  V.  ShaeffeVy  20  Week.  Not.  Cas.  123,  was  decided 
upon  the  single  ground  of  the  disproportion  between  the  insur- 
ance and  the  debt.  There  were  no  facts  in  evidence  by  which 
this  disproportion  could  be  explained  or  shown  to  be  justifi- 
able. This  appears  by  the  report  of  the  case,  as  well  as  from  the 
opinion  of  Judge  McPherson,  who  tried  that  as  well  as  this 
case  below.  In  refusing  a  new  trial  in  the  case  in  hand,  that 
learned  and  able  judge  said,  in  reference  to  Cooper  v.  Shaeffer^ 
20  Week.  Not.  Cas.  123:  "  Even  the  age  of  the  insured  was 
not  dwelt  upon  as  an  element  of  the  problem,  and  there  was 
not  a  word  of  evidence  as  to  the  expectancy  of  life,  or  the 
probable  amount  of  annual  payments  to  be  made.  Here, 
however,  these  important  matters  were  proved,  urged  as  a 
principal  ground  of  defense,  and  required  consideration.  In 
our  opinion,  they  necessarily  carried  the  case  to  the  jury,  and 
abundantly  justified  the  verdict.  The  defendants  insured  a 
healthy  man  of  forty-two  years  in  the  sum  o*  three  thousand 
dollars  to  protect  a  debt  of  one  hundred  dollars.  If  he  had 
merely  lived  out  his  expectancy,  and  no  longer,  they  would 
have  been  obliged  to  pay  for  assessments  and  annual  dues 
$2,486.32,  to  which,  if  interest  be  added,  the  amount  of  their 
investment  would  have  been  $4,336.31.  In  return,  they  would 
have  received  three  thousand  dollars,  thus  suffering  a  consid- 
erable loss.  Surely,  to  call  such  a  transaction  speculative  is 
to  misuse  the  word.  That  it  happened  to  be  profitable  be- 
cause the  insured  died  within  a  few  years  is  manifestly  not  to 
the  point."  I  have  quoted  this  extract  at  length,  because  I 
could  in  no  better  way  emphasize  the  distinction  between 
Cooper  V.  Shaeffer,  20  Week.  Not.  Cas.  123,  and  the  case  in 
hand. 

The  law  very  properly  lays  a  mailed  hand  upon  specula- 
tive  life  insurance;  of  all  the  forms  of  gambling  it  is  one  of 
the  most  objectionable.  The  records  of  our  own  courts  show 
that  it  sometimes  leads  to  murder.  The  holder  of  a  policy 
upon  a  life  in  which  he  has  no  interest,  either  of  a  social  or 
pecuniary  nature,  has  a  strong  interest  in  the  death  of  the  as- 
sured.    This  interest  grows  and  strengthens  with  each  pay* 
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ment  of  preminm.  He  has  made  a  bid  upon  the  life  of 
another  person.  A  man  who  will  engage  in  such  a  transac- 
tion cannot  safely  be  regarded  as  a  saint.  He  sees  with 
growing  impatience  that  life  prolonged  from  year  to  year,  and 
his  money  slipping  away  in  premiums.  A  man  thus  situated 
soon  becomes  familiar  with  the  thought  of  the  death  of  the 
person  who  stands  between  him  and  what  in  his  morbid 
fancy  he  may  regard  as  his  rights.  That  crime  follows,  in 
some  instances,  is  a  fact  of  which  we  have  judicial  knowl- 
edge. 

All  life  insurance  is  in  one  sense  speculative.  Yet  within 
proper  restrictions  it  has  been  found  to  be  highly  beneficent, 
and  not  in  conflict  with  public  policy.  It  enables  a  man,  in 
the  days  of  his  early  struggles,  to  provide  for  his  family  in 
case  of  his  death.  It  renders  it  possible  for  a  business  man  to 
borrow  the  capital  needed  for  success.  It  furnishes  the  means, 
and  the  only  means,  by  which  a  creditor  may  sometimes  se- 
cure a  doubtful  claim.  Yet  in  all  these  cases  there  is  the 
element  of  speculation,  for  if  the  assured  dies  shortly  after  the 
policy  is  issued,  the  beneficiary,  whether  he  be  a  blood  rela- 
tion or  a  creditor,  gets  a  sum  of  money  greatly  dispropor- 
tioned  to  the  amount  paid.  But  in  these  cases  the  law  does 
not  regard  the  speculative  element  as  one  of  danger.  It  is 
true  that  a  son  who  takes  out  a  policy  on  the  life  of  his  father, 
or  a  creditor  upon  the  life  of  his  debtor,  may  have  an  interest 
in  the  death  of  the  assured,  and  resort  to  crime  to  procure  it, 
but  experience  shows  that  such  instances  are  extremely  rare, 
and  the  temptation  no  greater  than  in  thousands  of  other  in- 
stances in  which  one  person  may  be  benefited  pecuniarily  by 
the  death  of  another.  But  a  policy  taken  out  by  one  who  has 
no  interest,  either  as  a  creditor  or  a  relative,  in  the  life  of  the 
assured,  is  always  a  danger  signal. 

It  is  settled  law  that  a  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,  but  up  to  this  time  there  is  no  decision 
as  to  the  limit  of  this  right.  Our  own  cases  furnish  us  no 
settled  rule,  and  for  this  reason  I  do  not  think  it  necessary  to 
review  them.  Each  case  has  been  decided  upon  its  own  facts. 
In  Cooper  v.  Shaeffer^  20  Week.  Not.  Gas.  123,  as  before  ob- 
served, it  was  said  the  insurance  was  too  large;  in  Grant  v. 
Kline,  115  Pa.  St.  618,  on  the  other  hand,  we  held  that  the 
amount  of  insurance  was  not  disproportioned  to  the  debt. 
We  have  now  reached  a  point  where  it  is  necessary  to  lay 
down  some  fixed  rule  by  which  such  cases  can  be  disposed  of 
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in  the  fature,  otherwise  the  rulings  of  the  courts  and  the  ver- 
dicts of  juries  upon  such  questions  will  be  arbitrary;  and 
where  there  is  nothing  in  a  case  but  the  amount  of  the  insur- 
ance  and  the  amount  of  the  debt,  it  is  impossible  for  either  a 
court  or  a  jury  to  arrive  at  a  correct  result. 

Starting  out  with  the  conceded  proposition  that  a  credi- 
tor has  an  insurable  interest  in  the  life  of  his  debtor,  and 
may  lawfully  take  out  a  policy  thereon,  it  follows  logically 
that  he  may  take  out  the  policy  in  such  a  sum  as  may 
reasonably  secure  the  debt.  It  needs  no  argument  to  show 
that  if  my  debtor  owes  me  one  thousand  dollars,  a  policy 
for  one  thousand  dollars  would  be  inadequate;  for  if  my 
debtor  dies  within  twenty-four  hours  after  the  policy  is 
taken  out,  I  am  a  loser  by  the  amount  of  the  premium  paid, 
and  it  would  be  but  a  few  years  before  the  interest  on  the 
debt  and  the  premiums  would  exceed  the  debt.  Every  future 
payment,  then,  would  be  a  loss,  with  the  only  alternative  of 
adding  to  this  loss  year  by  year,  or  abandoning  the  policy 
altogether,  and  sinking  the  whole  amount  paid.  It  seems 
clear,  upon  reason,  that  the  creditor  may  take  out  a  policy  in 
excess  of  his  debt.  But  to  what  excess?  The  answer  to  this 
question  obviously  depends  upon  circumstances.  An  impor- 
tant element  in  the  consideration  of  this  question  is  the  age 
of  the  assured.  The  difference  between  a  policy  on  the  life 
of  a  man  of  twenty-five  years  of  age  and  one  of  seventy-five 
is  clear  to  the  dullest  understanding.  The  assured  was  only 
forty-two  years  of  age,  and  his  expectancy  of  life  was  twenty- 
six  years.  The  chances  were  greatly  in  favor  of  his  living 
out  his  expectancy.  The  Carlisle  Tables  were  prepared  with 
care  by  competent  experts,  and  are  the  result  of  actual  ex- 
perience. I  am  therefore  justified  in  saying  that  the  chances 
were  in  favor  of  the  assured  living  out  of  his  expectancy,  in 
which  case  there  would  be  the  loss  of  interest  on  the  debt  for 
twenty-six  years,  added  to  the  dues  and  assessments,  with  in- 
terest thereon,  for  the  some  period.  The  evidence  shows  that 
in  such  event  the  defendants  would  have  been  losers  by  a 
considerable  sum.  In  fact,  I  infer  from  the  tables  furnished 
that  after  about  seventeen  years  the  defendants  would  have 
carried  this  policy  at  a  loss.  The  defendants  assumed  this  risk 
when  they  took  out  the  policy.  They  also  had  the  chance  of 
the  assured  not  living  out  his  expectancy.  This  is  a  risk  which 
an  insurance  company  assumes  upon  every  policy  which  it 
issues.     In  a  particular  instance,  the  assured  may  live  many 
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years  beyond  his  expectancy,  which  is  a  large  gain  to  the 
company.  But  this  gain  is  equalized  by  the  loss  in  instances 
where  the  assured  dies  before  the  expiration  of  his  expec- 
tancy, so  that  in  the  vast  volume  of  business  of  such  corpora- 
tions the  average  result  is  reasonably  uniform.  But  the 
holder  of  a  single  policy  can  have  no  average  result.  He 
takes  the  risks  with  the  chances  fairly  balanced.  Had  these 
defendants  taken  out  one  hundred  policies  on  the  lives  of  as 
many  debtors,  it  is  more  than  probable  that  some  of  them 
would  have  largely  exceeded  their  expectation,  while  others 
would  not  have  reached  it.  In  such  case,  there  would  not 
have  been  material  gain  or  loss. 

Had  the  assured  lived  out  his  expectancy  of  life,  no  ques- 
tion would  probably  have  arisen  as  to  the  right  of  the  defend- 
ants to  retain  the  whole  of  the  money.  It  could  not  then 
have  been  successfully  assailed  as  a  gambling  transaction.  I 
submit  that  the  character  of  the  contract  cannot  depend 
upon  results,  or  the  accident  of  death.  If  not  lawful  in  its 
inception,  it  could  never  become  so. 

In  order  to  ascertain  whether  an  insurance  is  dispropor- 
tioned  to  the  debt,  regard  must  be  had  to  the  age  of  the 
assured,  his  expectation  of  life,  and  the  cost  of  carrying  the 
insurance,  with  interest  thereon,  as  well  as  upon  the  amount 
of  the  debt.  The  evidence  which  forms  the  subject  of  the 
first  assignment  was  not  only  proper,  but  essential  to  an  in- 
telligent understanding  of  the  case.  It  is  just  what  was  lack- 
ing in  Orant  v.  Kline,  115  Pa.  St.  618,  and  was  one  of  the 
reasons  why  we  avoided  deciding  the  broad  question  in  that 
case.  But  any  one  who  reads  that  opinion  between  the  lines 
can  see  that  the  judicial  mind  must  have  been  influenced,  to 
some  extent,  by  the  suggestion  in  reference  to  the  Carlisle 
Tables. 

The  rale  we  now  announce  may  not  be  the  best,  but  we 
have  not  been  able  to  find  a  better,  after  a  most  careful  and 
anxious  consideration  of  the  question.  That  it  will  not  pro- 
duce exact  justice  in  all  cases  is  possible.  There  will  always 
be  cases  of  individual  hardship  in  the  application  of  all  gen- 
eral rales.  No  general  rule  can  be  made  to  fit  each  particu- 
lar case,  otherwise  it  would  cease  to  be  a  rule.  My  attention 
was  especially  called  to  this  diflBculty  by  the  following  extract 
from  the  opinion  of  the  learned  judge  below  in  refusing  a  new 
trial:  "With  much  respect  it  is  suggested  that  the  principle 
indicated  in  Grant  v.  Kline,  115  Pa.  St.  625,  and  Cooper  v. 
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ShaeffeTf  20  Week.  Not  Cas.  123,  as  the  proper  rule  to  deter- 
mine for  what  sum  a  creditor*B  policy  should  be  taken  out, 
ought  to  be  somewhat  expanded  before  it  is  positively  adopted. 
As  now  stated,  it  would  not  provide  for  a  case  like  this,  where 
the  policy  is  taken  out  in  a  company  which  levies  annual 
(monthly?)  assessments,  and  where,  therefore,  allowance  must 
be  made  in  the  creditor's  forecast  for  possible  fluctuations; 
neither  would  it  now  provide  for  the  not  infrequent  contin- 
gency of  the  insured  outliving  his  expectancy.  Under  the 
present  form  of  the  indicated  rule,  the  creditor  must  always 
lose  if  the  debtor  lives  beyond  his  expectancy;  and  it  cannot 
be  accurately  applied  to  assessment  insurance,  because  in  this 
variety  of  the  business  the  annual  payments  are  not  a  pre- 
riously  known  and  certain  sum." 

We  have  no  difficulty  in  disposing  of  the  objection  that  the 
rule  does  not  provide  for  the  case  of  the  assured  living  beyond 
his  expectancy,  and  thus  entailing  a  loss  upon  the  creditor. 
If  we  go  beyond  the  expectancy,  where  are  we  to  stop?  A 
man  may  live  to  the  age  of  a  hundred,  and  such  length  of 
days  is  of  frequent  occurrence.  To  sanction  a  policy  cover- 
ing such  a  period,  and  yet  to  allow  the  holder  to  recover  the 
full  amount  in  case  of  death  within  a  year,  would  be  a  retro- 
grade step  in  our  decisions.  Under  such  a  system  the  credi- 
tor would  be  absolutely  secure,  with  the  possibility  of  an 
enormous  gain  in  case  of  an  early  death ;  whereas,  at  present, 
as  I  have  endeavored  to  show,  the  risk  of  a  debtor  exceeding 
his  expectancy  is  equalized  by  the  possibility  of  his  death 
within  it,  and  in  a  given  number  of  cases  the  result  produces 
uniformity.  The  want  of  uniformity  is  not  the  fault  of  the 
rule,  but  of  its  application  to  a  single  case. 

There  is  more  difficulty  in  the  other  objection.  The  policy 
in  question,  however,  was  taken  out  in  a  mutual  company, 
where  assessments  are  made  from  time  to  time,  and  there  ap- 
pears to  have  been  no  difficulty  upon  the  trial  below  in  ascer- 
taining with  sufficient  accuracy  the  amount  of  assessments 
which  the  defendants  would  have  been  called  upon  to  pay  had 
the  assured  lived  out  his  expectancy.  The  precise  amount  of 
Buch  assessments  cannot,  of  course,  be  estimated  with  the 
same  accuracy  as  in  the  case  of  a  company  in  which  the  an- 
nual premium  is  a  fixed  sum.  But  the  assessments,  even  in 
a  mutual  company,  can  be  approximated  by  the  experience 
of  other  similar  companies  with  sufficient  accuracy  to  base  an 
insurance  upon  it.    And  where  a  policy  has  been  taken  out  in 
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good  faith  by  a  creditor,  the  law  does  not  exact  impossibilities. 
A  slight  mistake,  one  way  or  the  other,  owing  to  the  condi- 
tion of  the  company's  business  by  which  assessments  are 
increased  or  diminished,  would  not  necessarily  vitiate  a  policy. 
The  cost  of  life  insurance,  by  whatever  system  adopted,  it  is 
believed,  does  not  vary  so  greatly  as  to  prevent  a  reasonable 
approximation  thereof. 

It  may  be  that  few  men  would  take  out  a  life  policy  to  secure 
a  debt  of  one  hundred  dollars,  where  there  is  an  expectancy 
of  life  for  twenty-six  years,  and  pay  an  annual  assessment  or 
premium  in  excess  of  the  whole  amount  of  the  debt.  But  we 
do  not  pass  upon  the  wisdom  of  contracts;  we  only  consider 
their  legality.  And  care  must  be  taken  in  the  enforcement 
of  an  admittedly  sound  rule  of  public  policy,  not  to  impinge 
upon  the  right  of  the  citizen  to  contract.  In  this  instance, 
the  contract  was  lawful,  and  the  defendants  appear  to  have 
entered  into  it,  not  so  much  for  their  own  benefit  as  for  the 
accommodation  of  the  assured.  We  are  not  to  measure  its 
legality  by  its  results,  but  by  its  surroundings  at  the  time  it 
was  made. 

We  are  of  opinion  that  a  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  his  debtor  in  an  amount  sufl&cient  to  cover 
the  debt  with  interest,  and  the  cost  of  such  insurance  with  in- 
terest thereon,  during  the  period  of  the  expectancy  of  life  of 
the  assured  according  to  the  Carlisle  Tables.  We  find  no  error 
in  the  ruling  of  the  court  below. 

Judgment  affirmed.  

Iksttbancx  —  Insxjrablk  Intkrest — Dkbtob  and  CBEDrroR.  —  Acred- 
itOT  may  take  and  hold  a  policy  of  insarance  on  the  life  of  his  debtor  to  the 
•xtent  of  the  debt,  and  Buch  a  policy  is  not  a  wager  policy:  Equitable 
etc  In*.  Co.  T.  Haslewood,  75  Tex.  338;  16  Am.  St.  Kep.  893;  Amkkv.  Butler, 
111  Ind.  678;  60  Am.  Bep.  722,  and  note;  extended  note  to  Currier  t.  ConR- 
mtntal  etc  Ins.  Co.,  62  Am.  Bep.  139.  A  policy  of  insurance  taken  ont  by  a 
ercditor  on  the  lifo  of  a  debtor  is  valid:  Curtiss  r,  ^ttia  L\fe  Itu.  Co.,  90  CaL 
146}  BehonfUid  ▼.  Turner,  76  Tex.  824;  WaOer  r.  Larlin,  127  Ind.  100. 
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LlLLIBRIDGB    V.    LaOKAWANN'A    CoaL    CoMPANT. 
(148  Pennsylvania  Static,  298.] 

ioxrAOB  or  Land  and  Minbrals  bknkath  It  Disskvkrablb  in  Titlb.  — 
The  surface  of  land  and  the  minerals  beneath  it  nay  be  dissevered  in 
title  and  become  separate  tenements.  The  mineral,  when  properly 
severed  from  the  sarfaoe,  becomes  a  separate  oorporesd  hereditament, 
and  its  ownership  is  attended  with  all  the  attributes  and  incidents  pecu* 
liar  to  the  ownership  of  land. 

Ihbtruhbnt  Creatkh  Fkb-sihplb  Estatb  in  Coal  beneath  Surtaoe  ov 
Land  when.  —  An  instrument  which  grants,  demises,  leases,  and  to 
mine-lets  to  a  party  all  the  merchantable  coal  under  a  certain  tract  of 
land,  together  with  the  sole  and  exclusive  right  to  mine  and  remove  the 
•ame,  to  have  and  to  hold  the  coal  until  the  exhaustion  thereof  under 
the  terms  of  the  indenture,  creates  in  him  an  estate  in  fee-simple  to  the 
ooaL 

Chambbk  Cut  thkouoh  Coal  in  Mini  Belonos  to  Owneb  or  Coau  — 
The  chamber  or  passage  formed  by  mining  coal  is  the  property  of  the 
owner  of  the  coal;  and  where  the  ownership  of  the  surface  of  the  land 
hai  been  severed  from  the  ownership  of  the  coal,  the  owner  of  the  sur- 
face cannot  restrain  the  owner  of  the  coal  from  making  such  use  of  such 
chamber  aa  he  may  see  fit,  so  long  as  such  use  does  not  injure  the 
former.  The  right  to  use  such  chamber  is  exclusively  in  the  owner  of 
the  coal,  and  cannot  be  questioned  by  the  owner  of  the  surface. 

TiTLB  BT  Exception  out  or  Grant  not  Essentially  DimtBENT  raou 
TiTLB  BT  DiBBOT  Obant  or  Samb  SUBJECT.  —  There  ia  no  substantial 
difference  between  a  title  by  exception  out  of  a  grant  and  a  title  by 
direct  grant  of  the  same  subject.  A  grant  of  all  the  coal  underneath  a 
tract  of  land  is  an  absolute  conveyance  in  fee-simple  of  all  the  coal,  and 
no  greater  title  than  that  can  be  acquired  by  an  exception  to  the  same 
effect  in  a  grant  of  the  surface. 

Bill  for  an  injunction.  The  bill  was  demurred  to  for  want 
of  equity,  and  the  demurrer  was  sustained,  and  the  bill  dis- 
missed, with  costs.    Other  facts  are  stated  in  the  opinion. 

Qarrick  M.  Harding  and  John  S.  Harding,  for  the  appel- 
lants. 

Henry  A.  Knapp  and  Everett  Warren,  for  the  appellee. 

Green,  J.  It  is  not  at  all  questioned,  but  is  expressly 
conceded  by  the  learned  counsel  for  the  appellants,  that  the 
agreement  between  these  parties  is  an  absolute  sale  to  the 
defendant  of  all  the  merchantable  coal  underlying  the  tract 
of  land  in  question,  and  that  the  surface  of  the  land  and  the 
minerals  beneath  it  may  be  dissevered  in  title  and  become 
separate  tenements.  This  doctrine  has  been  so  frequently 
decided  by  tiiis  court,  and  in  such  varying  circumstances, 
that  a  mere  reference  to  some  of  the  leading  cases  will  be  all 
that  is  necessary  for  the  present  occasion:  Caldwell  v.  Fulton, 
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31  Pa.  St.  475;  72  Am.  Dec.  760;  Caldwell  v.  Copeland,  37 
Pa.  St.  427;  78  Am.  Dec.  436;  Scranton  v.  Phillips,  94  Pa.  St. 
15;  Sanderson  v.  Scranton  City,  105  Pa.  St.  469;  Delaware  etc. 
R.  R.  Co,  V.  Sanderson,  109  Pa.  St.  583;  58  Am.  Rep.  743. 

In  the  opinions  delivered  in  the  foregoing  and  other  cases, 
we  have  emphatically  decided  that  the  coal  or  other  mineral 
beneath  the  surface  is  land,  and  is  attended  with  all  the  attri- 
butes and  incidents  peculiar  to  the  ownership  of  land.  We 
have  held  the  mineral  to  be  a  corporeal,  and  not  an  incorporeal, 
hereditment;  that  the  surface  may  be  held  in  fee  by  one  per- 
son, and  the  mineral  also  in  fee  by  another  person;  that  the 
mineral  may  be  subject  to  taxation  as  land,  and  the  surface 
to  an  independent  taxation  as  land,  when  owned  by  a  different 
person;  that  possession  of  the  mineral  may  be  recovered  by 
ejectment,  and  title  to  it  may  be  acquired  by  adverse  posses- 
sion under  the  statute  of  limitations,  though  not  by  prescrip- 
tion, because  it  is  not  an  incorporeal  right.  In  short,  we  have 
for  nearly  half  a  century  judicially  regarded  the  ownership  of 
mineral,  where  it  has  been  properly  severed  from  the  surface, 
as  the  ownership  of  land  to  all  intents  and  purposes.  Said 
Strong,  J.,  in  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec. 
760:  "Coal  and  minerals  in  place  are  land.  It  is  no  longer 
to  be  doubted  that  they  are  subject  to  conveyance  as  such. 
Nothing  is  more  common  in  Pennsylvania  than  that  the 
surface  right  should  be  in  one  man  and  the  mineral  right 
in  another.  It  is  not  denied,  in  such  a  case,  that  both 
are  land-owners,  both  holders  of  a  corporeal  hereditament." 
Woodward,  J.,  in  Caldwell  v.  Copeland,  37  Pa.  St.  427,  78 
Am.  Dec.  436,  said:  "  There  is  no  more  reason  why  mines  in 
another's  land,  whether  opened  or  unopened,  may  not  be  held 
by  a  deed  duly  acknowledged  and  recorded,  than  why  land 
in  its  most  ordinary  signification  may  not  be  so  held.  In 
other  words,  mines  are  land,  and  subject  to  the  same  laws  of 
possession  and  conveyance." 

In  the  litigated  causes,  the  contentions  have  been  rather 
upon  the  interpretation  and  legal  effect  of  the  instruments 
under  which  the  questions  have  arisen,  than  upon  the  doc- 
trine itself.  No  such  contention  arises  here,  as  counsel  have 
very  candidly  conceded  what  was  indeed  inevitable,  that  the 
instrument  between  the  present  parties  came  clearly  within 
the  adjudged  cases,  and  created  an  estate  in  fee-simple  in 
the  defendant  in  the  coal  underlying  the  plaintiffs'  surface. 
It  includes  "  all  the  merchantable  coal "  under  the  surface. 

Am.  tJT.  Rkp.,  Vol.  XXIV.— 35 
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"  with  the  sole  and  exclusive  right  to  mine  and  remove  the 
Bame,"  and  with  this  habendum:  "To  have  and  to  hold  the 
coal  in  and  under  said  land,  unto  the  said  party  of  the  second 
part,  its  successors  or  assigns,  until  the  exhaustion  thereof, 
under  the  terms  of  this  indenture." 

It  is  not  possible  that  there  can  be  any  question  that  this 
is  an  absolute  grant  in  fee-simple  of  all  the  coal  under  the 
surface  of  the  tract.  But  it  is  contended  with  great  earnest- 
ness and  ability  by  the  learned  counsel  for  the  appellants 
that  nothing  more  than  the  coal  passed  to  the  defendant 
under  the  agreement,  and  as  to  the  chamber  or  space  left  by 
the  removal  of  the  coal  under  the  mining  operations  of  the 
defendant,  the  plaintiffs  were  still  owners  in  fee,  or  rever- 
sioners, with  a  right  which  could  not  be  invaded  by  the  de- 
fendant, except  for  the  purpose  of  removing  the  coal  that 
underlaid  the  surface.  This  brings  us  to  consider  the  pre- 
cise character  of  the  present  proceeding,  and  the  particular 
question  that  arises  under  it. 

The  proceeding  is  a  bill  in  equity  to  restrain  the  defendant 
from  removing  coal  belonging  to  them  on  another  tract  ad- 
joining this  tract  on  the  north,  by  moving  the  same  through 
a  tunnel  or  way  made  by  the  defendant  through  one  of  the 
underlying  veins  of  coal  across  the  tract  to  the  other  land 
of  the  defendant,  two  hundred  feet  below  the  surface,  of  con- 
siderable breadth,  and  twelve  feet  in  height.  It  is  alleged  in 
the  bill  that  this  way  was  produced  by  the  mining  opera- 
tions of  the  defendant  in  accordance  with  the  contract,  and 
that  the  defendant,  having  acquired  the  adjoining  property 
after  the  agreement  with  the  plaintiffs  was  made,  have  been 
and  are  taking  out  coal  from  the  adjoining  tract  through  and 
over  this  tunnel  or  way;  and  this  is  claimed  to  be  an  illegal 
use  of  the  plaintiffs'  property,  which  they  asked  to  have  re- 
strained. The  argument  is,  that  it  was  not  within  the  in- 
tention of  the  parties  that  such  a  right  should  be  granted 
or  exercised,  and  that,  whether  it  was  or  not,  the  plaintiffs 
have  such  a  property  in  the  chamber  or  space  left  by  the 
mining  operations  that  it  cannot  be  used  without  their  per- 
mission. 

There  is  nothing  in  the  instrument  or  in  the  circumstances 
surrounding  it  which  can  give  any  force  to  the  argument 
from  intention.  We  cannot  know  what  was  the  intention  of 
the  parties  except  from  the  terms  of  their  contract.  Tl)e 
defendant  demurred  to  the  bill  for  want  of  equity.     No  testi- 
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mony  of  any  kind  has  been  taken.  The  bill  makes  no  aver- 
ment of  any  intention  of  either  of  the  parties,  but  simply  seta 
out  the  contract  and  the  acts  of  the  defendant  in  executing^ 
its  terms.  Of  course  there  are  no  surrounding  facts  that  we 
can  consider.  There  are  none  in  the  bill  except  such  as  are 
subsequent  to  the  contract,  and  these  amount  only  to  an  al- 
legation of  the  subsequently  acquired  interest  of  the  defendant 
in  the  adjoining  property,  and  the  removal  of  coal  therefrom 
through  the  way  made  by  the  removal  of  the  coal  under  the 
tract. 

The  proposition  that  the  plaintiffs  have  a  fee  in  the  cham- 
ber or  space  left  by  the  removal  of  the  coal,  antagonistic  to 
the  right  of  the  defendant  to  use  it,  is  a  novel  one.  No  au- 
thority is  cited  to  support  it,  and  it  seems  quite  incongruous 
with  the  admitted  ownership  and  estate  of  the  defendant  in 
the  coal  displaced.  Under  all  the  decisions,  the  coal  in  place 
was  absolutely  owned  in  fee-simple  by  the  defendant.  In  a 
state  of  nature,  the  coal  necessarily  occupied  space.  How 
could  the  defendant  own  the  coal  absolutely  and  in  fee-sim- 
ple, and  not  own  the  space  it  occupied?  Or  how  is  it  pos- 
sible to  conceive  of  such  a  thing  as  the  ownership  of  the  space 
independently  of  the  coal?  If  the  coal  in  place  is  a  part  of 
the  very  substance  of  the  soil,  more  corporeal  than  the  sur- 
face, as  was  said  in  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am. 
Dec.  760,  how  can  the  law  regard  the  space  which  the  sub- 
stance occupies  as  other  than  the  substance  itself?  Of 
course  such  an  idea  is  incapable  of  practical  application,  ex- 
cept upon  the  theory  that  the  coal  is  not  a  corporeal  substance 
to  be  sold  and  delivered,  but  that  only  an  incorporeal  right 
to  remove  it  passes  to  the  grantee  under  a  conveyance.  And 
such  is  the  real  nature  of  the  appellants'  argument.  It  could 
not  be  otherwise.  Certainly,  if  such  were  the  nature  of  th« 
defendant's  right,  the  argument  and  the  authorities  cited  in 
support  of  it  would  be  applicable  and  of  controlling  force; 
but  it  is  a  sufficient  reply  to  all  of  them  to  say  that  all  the 
decisions  are  directly  the  other  way,  and  that  they  all  estab* 
lish  that  a  conveyance  of  the  coal  in  fee  carries  everything 
with  it,  just  as  fully  and  completely  as  a  conveyance  of  the 
soil  above.  We  said  in  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72 
Am.  Dec.  760:  "It  is  a  common  thing,  in  the  mineral  districts 
of  Pennsylvania,  for  the  surface  to  belong  to  one  owner,  and 
the  coal  which  it  covers  to  another.  Both  the  surface  and  the 
coal  are  held  by  deeds,  executed  and  delivered  and  recorded 
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in  the  same  manner;  and  there  ia  no  more  reason  for  consid- 
ering the  coal  an  incorporeal  hereditament,  because  it  has 
not  been  opened,  than  there  is  for  considering  the  soil  such 
because  it  has  not  been  plowed.  Still  less  reason  is  there  for 
calling  it  an  incorporeal  hereditament,  if  the  deed  happen  to 
describe  the  grant  as  a  right  to  enter,  dig,  and  carry  away  all 
the  coal,  instead  of  describing  the  coal  without  the  customary 
circumlocution.  In  all  these  cases,  where  the  right,  rather 
than  the  thing,  is  described,  nobody  is  at  a  loss  to  know  what 
is  intended  to  pass.  It  is  the  thing  that  is  bought  and  sold. 
And  where  that  is  a  coal-bed,  it  is  an  abuse  of  language,  and 
an  unnecessary  application  of  legal  distinctions,  to  call  it  an 
incorporeal  hereditament."  If,  then,  the  coal  in  place  is  a  pure 
corporeal  hereditament,  the  title  in  fee-simple  to  which  passes 
to  a  purchaser  by  apt  conveyance,  there  would  be  no  more 
propriety  in  claiming  a  title  in  the  grantor  to  the  space  it  oc- 
cupies than  there  would  be  in  claiming  a  similar  right  in  a 
vendor  of  the  surface  to  the  space  developed  by  the  vendee  in 
digging  the  cellar  and  foundations  of  a  house.  We  are  alto- 
gether unwilling  to  adopt  any  such  view  of  the  rights  of  the 
parties  in  either  of  such  cases. 

By  the  necessity  of  the  case  the  appellants  argue  that  the 
defendant's  right  in  the  chamber  or  way  is  only  an  easement, 
and  then  cite  authorities  that  an  easement  can  only  be  exer- 
cised to  the  extent  of  the  grant  But,  as  we  have  already 
seen,  this  is  in  direct  hostility  to  all  the  authorities  on  that 
subject.  If  the  subject  be  further  considered  upon  principle, 
it  will  be  found  difficult  to  understand  that  any  property 
right  of  the  appellants  is  invaded  by  the  action  of  the  defend- 
ant. According  to  the  averments  of  the  bill,  the  tunnel  or 
way  is  cut  through  a  vein  of  coal,  two  hundred  feet  below  the 
surface,  and  is  twelve  feet  high,  and  extends  in  the  vein  all 
the  way  from  the  one  side  to  the  other  of  the  tract.  In  this 
way  or  chamber  the  plaintiffs,  as  owners  of  the  surface,  have 
no  right  or  title.  They  have  no  access  to  it,  they  cannot  use 
it;  they  are  in  no  manner  obstructed  or  injured  by  it  Nor 
can  we  understand  how  they  are  or  can  be  injured  in  any 
other  way.  It  is  of  no  avail  to  say  generally,  in  the  bill,  that 
they  are  injured.  The  injury  must  be  stated  specifically,  so 
that  a  court  may  know  what  it  is.  This  is  not  done,  and  we 
know  not  what  the  injury  complained  of  is.  How,  then,  can 
we  enjoin  the  defendant?  We  are  asked  to  enjoin  against 
the  removal  of  coal  from  the  adjoining  tract,  but  this  is  a 
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matter  with  which  the  plaintiffs  have  no  concern.  They  do 
not  pretend  to  have  any  title  or  interest  in  that  coal.  They 
ask  to  enjoin  removing  that  coal  through  the  chamber  or  way 
made  by  the  defendant  through  its  own  property,  to  wit,  the 
coal  sold  to  them  by  the  plaintiffs.  Why  or  for  what  reason 
should  we  do  this?  The  plaintiffs  would  gain  nothing  which 
they  do  not  now  have,  if  we  did.  No  complaint  is  made  in 
the  plaintiffs*  bill  of  either  the  deprivation  or  injury  of  any 
right  growing  out  of  the  contract.  The  plaintiffs  cannot  pos- 
sibly use  any  part  of  the  space  left  by  the  removal  of  the 
coal,  and  hence  they  are  not  obstructed  in  the  slightest  de* 
gree.  The  right  to  use  that  space  is  exclusively  in  the  de- 
fendant, and  that  use  is  not  and  cannot  be  questioned  by  the 
plaintiffs.  It  is  not  alleged  that  the  defendant  has  failed  to 
perform  any  duty  imposed  upon  it  by  the  contract.  We  are 
bound  to  assume,  therefore,  that  all  the  coal  which  the  de- 
fendant agreed  to  take  out  or  pay  for  each  year  has  been 
taken  out  or  paid  for.  In  no  circumstances  would  the  case 
be  a  proper  one  for  an  injunction. 

But,  upon  the  authorities,  the  case  is  entirely  with  the  de- 
fendant. The  question  has  arisen  in  several  cases  in  the 
British  courts,  and  the  right  of  the  owner  of  the  coal  to  use 
the  tunnel  or  way  to  carry  other  coal  through  it  than  that 
underlying  the  land  of  the  surface  owner  has  always  been 
affirmed.  The  subject  is  thus  presented  in  MacSwinney  on 
Mines,  67:  "The  owner  in  fee  simple  or  tail  of  lands  con- 
taining mines  or  quarries  has  an  absolute  right  to  use  them, 
and  the  chamber  which  incloses  them,  and  the  space  or  shell 
which  the  working  of  the  minerals  creates,  and  the  subsoil 
generally,  in  any  manner  which  he  thinks  proper.  And  where 
the  owner  in  fee-simple  of  lands  grants  them,  excepting  the 
underlying  mines,  he  has,  with  respect  to  those  mines,  a  simi- 
lar right.  And  as,  by  excepting  the  mines,  he  ipso  facto  ex- 
cepts the  chamber  which  incloses  them,  he  has  a  similar  right 
with  respect  to  that  chamber,  and  with  respect  to  the  space  or 
shell  which  the  working  of  the  minerals  creates.  The  con- 
taining-chamber  is  not  purely  and  solely  a  species  of  property 
which  can  only  be  made  profitable  by  the  removal  of  the  in- 
closed minerals,  with  the  incidental  rights  of  using  all  proper 
means  for  obtaining  them.  It  is  a  species  of  property  which 
is  as  free  as  other  property  from  restrictions  as  to  its  mode  of 
use.  The  grantor  may  therefore  use  the  space  or  shell  created 
by  his  previous  working  of  the  inclosed  minerals,  as  a  thorough- 
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fare  for  the  carriage  of  minerals  gotten  out  of  his  adjoining 
land.  And  if,  instead  of  working  the  inclosed  minerals  and 
then  utilizing  the  space  or  shell  thereby  created,  he  prefers  to 
cut  a  passage  through  those  minerals  for  the  express  purpose 
of  using  it,  and  to  accordingly  use  it  as  a  thoroughfare  for  the 
carriage  of  other  minerals,  he  is  entitled  to  do  so." 

In  Hamilton  v.  Graham,  L.  R.  2  Sc.  &  Div.  App.  166,  there 
was  an  exception  in  a  free  charter,  in  favor  of  the  Duke  of  Ham- 
ilton  and  his  heirs,  of  all  the  coal  and  limestone  within  the 
lands  granted.  He  was  the  owner  of  three  estates,  Clydes- 
mill,  Cambuslang,  and  Morristown;  and  one  Graham  bad  be- 
come the  owner  of  the  surface  of  Cambuslang.  The  duke 
leased  the  coal  in  Clydesmill  and  a  portion  of  the  coal  under 
Mr.  Graham's  surface  in  Cambuslang,  and  his  lessees  at  once 
made  use  of  a  passage-way  through  the  coal  underlying  Mr. 
Graham's  surface,  for  the  conveyance  of  other  coal  and  lime- 
stone mined  from  the  estates  of  Clydesmill  and  Morristown, 
and  this  coal  and  limestone  the  duke  owned  by  virtue  of  the 
reservation  or  exception  out  of  the  grant  of  the  surface.  Mr. 
Graham  brought  an  action  to  stop  the  further  use  of  the  pas- 
sage, but  it  was  held  on  appeal  to  the  house  of  lords  that  this 
was  a  rightful  use  of  the  passage.  Lord  Westbury,  deliver- 
ing his  opinion,  said:  "You  may  approach  it  laterally  from 
another  estate,  for  the  purpose  of  mining  the  minerals. 
You  may  use  the  strata  which  you  have  reserved  to  your- 
self, or  rather  declared  to  remain  in  yourself,  in  any  manner 
consistent  with  ownership.  You  may  traverse  it  from  any 
adjoining  land  you  have.  You  may  create  a  road  or  tunnel 
through  it;  and  you  may,  through  that  road  or  tunnel,  carry 
either  the  minerals  or  any  other  proceeds  of  an  adjoining  es- 
tate. You  therefore  have,  for  there  is  nothing  to  restrain  you, 
the  same  universal  right  and  unlimited  power  of  enjoyment 
of  the  estate  that  remains  in  you,  as  you  had  antecedently 
to  the  grant  of  the  dominium  utile,  the  enjoyment  of  which 
that  grant  of  the  dominium  utile  in  no  respect  impairs  or 
affects."  Lord  Colonsay,  in  the  same  case,  said:  "It  is  a 
great  mistake  to  say  that  the  duke  has  no  right  to  use  these 
minerals  except  for  the  purpose  of  bringing  them  to  the  sur- 
face. He  may  use  them  in  the  way  which  is  most  beneficial 
to  himself.  ....  There  is  no  doubt  that  the  Duke  of  Ham- 
ilton was  not  entitled  to  increase  the  burdens  of  the  servi- 
tude on  the  surface  by  bringing  the  minerals  from  the  other 
property  over  the  surface.      The  Furfuce   was   the   servient 
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tenement,  and  the  minerals  under  that  tenement  were  the 
dominant  tenement  in  regard  to  that  particular  right  of 
servitude.  But  the  principle  does  not  apply  in  regard  to 
the  right  of  property;  and  to  say  that  he  is  carrying  the 
minerals  through  the  property  of  the  pursuer  is  another  mis- 
take. He  is  carrying  them  through  his  own  property,  and 
not  through  the  property  of  the  pursuer  at  all.  There  is  a 
want  of  keeping  in  view  the  distinction  between  the  right  of 
property  and  the  right  of  servitude  here,  which  seems  to  me 
to  have  led  to  an  erroneous  judgment  in  the  case.  I  conceive 
that  so  long  as  there  is  any  of  the  mineral  property  which 
tb(  Duke  of  Hamilton  has,  he  is  entitled  to  use  any  of  that 
property  in  the  mode  which  is  most  beneficial  to  himself." 
The  lord  chancellor  also  said,  referring  to  his  opinion  in  the 
case  of  Proud  v.  Bates,  34  L.  J.  Ch.  406,  "As  to  the  excepted 
mines  I  held  that  the  owner  had  an  absolute  right  to  do  as 
he  pleased  with  them,  and  that  he  therefore  had  a  right  to 
carry  his  coals  through  them." 

In  this  last-mentioned  case  of  Proud  v.  Bates,  34  L.  J.  Ch. 
406,  a  lease  was  made  of  the  waste  land  of  the  manor,  with 
an  exception  of  the  mines  and  quarries,  with  full  power  to 
mine  and  work  the  same.  A  way  available  for  the  carriage 
of  minerals  lay  exclusively  within  the  excepted  mines,  and 
the  lord  claimed  the  right  to  carry  through  this  way  miner- 
als worked  on  other  property  than  that  embraced  in  the  lease. 
The  court  held  that  he  had  an  absolute  right  to  do  what  he 
pleased  with  the  excepted  mine,  and  therefore  he  had  a  right 
to  carry  through  them  minerals  from  wherever  gotten.  Vice- 
ChancpUor  Wood,  in  delivering  his  opinion,  said:  "Now, 
whether  the  word  *  mines '  be  used,  as  it  often  is,  in  the  sense 
of  minerals,  the  thing  dug  out  of  the  mine,  or  that  which 
contains  the  minerals,  that  which  contains  cannot  be  less 
than  the  thing  contained;  and  therefore  there  is  no  doubt 
that  the  whole  containing-chamber  which  has  the  minerals  is 
'the  mine';  and  so  far  as  the  mines  are  concerned,  there  can 
be  no  question  that  they  are  altogether  out  of  the  demise,  and 
as  to  them,  the  representatives  of  the  lessee  are,  of  course,  enti- 
tled to  use  them  for  any  purpose  whatever,  and  at  any  period. 
Lord  Campbell's  decision,  in  the  cause  of  Bowser  v.  Maclean, 
2  De  Gex,  F.  &  J.  415,  in  this  court,  completely  explains  what 
the  right  view  is.  He  says:  *With  regard  to  copyholds,  the 
copyholder  has  the  whole  right  in  him,  but  subject  to  the 
right  of  the  lord  to  work  the  mines;  and  the  lord  cannot  use 
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an  underground  way  for  the  purpose  of  passing  through  any 
portion  of  the  copyhold  premises.  But  as  to  that  which  is  ex- 
cepted out  of  a  demise  by  contract,  of  course  the  owner  can  use 
whatever  he  excepts  in  any  way  he  thinks  fit."*  In  Eard' 
ley  V.  Granville,  L.  R.  3  Ch.  Div.  826,  Jessel,  M.  R.,  says:  "If 
a  freeholder  grants  lands  excepting  mines,  he  severs  his  estate 
vertically;  1.  e.,  he  grants  out  his  estate  in  parallel  horizontal 
layers,  and  the  grantee  only  gets  the  parallel  layer  granted 
to  him,  and  does  not  get  any  underlying  mineral  layer  or 
stratum.  That  underlying  stratum  remains  in  the  grantor.'* 
Referring  to  the  case  of  Hamilton  v.  Orahamy  L.  R.  2  8c.  <fe 
Div.  App.  166,  he  said:  "I  decided  that  the  same  law  applies 
to  Scotland  which  applies  to  England.  In  a  case  like  that, 
the  word  '  mines '  meant  subsoil  containing  the  minerals,  and 
not  merely  the  minerals  themselves." 

The  appellants  reply  to  these  cases  by  saying  they  were 
cases  of  exceptions  out  of  grants,  and  the  mines  reserved  or 
excepted  were  the  property  of  the  grantors,  and  never  were 
conveyed;  hence  they  held  everything  not  granted  by  their 
original  title.  But  the  distinction  is  without  force.  There  is 
no  substantial  difference  between  a  title  by  exception  out  of 
a  grant  and  a  title  by  direct  grant  of  the  same  subject.  In  a 
case  of  an  exception,  the  grantor  retains  the  whole  title  which 
he  already  holds;  and  in  the  case  of  a  direct  grant,  the  grantee 
holds  the  whole  title  granted,  and  the  ownership  is  as  abso- 
lute in  the  one  case  as  in  the  other.  We  have  held  that  a 
grant  of  all  the  coal  underneath  a  tract  of  land  is  an  absolute 
conveyance  in  fee-simple  of  all  the  coal,  and  no  greater  title 
than  that  could  be  acquired  by  an  exception  to  the  same  effect 
in  a  grant  of  the  surface.     The  books  make  no  distinction. 

Thus  in  3  Washburn  on  Real  Property,  432,  it  is  said:  "  A» 
an  exception  is  the  taking  of  something  out  of  the  thing 
granted,  which  would  otherwise  pass  by  the  deed,  it  may  be 
said,  in  general  terms,  that  it  ought  to  be  stated  and  described 
as  fully  and  accurately  as  if  the  grantee  were  the  grantor  of 
the  thing  excepted,  and  the  grantor  were  made  the  grantee  by 
the  exception."  In  Bowser  v.  Maclean,  2  De  Gex,  F.  <fe  J. 
415,  the  lord  chancellor  said:  '*  I  am  inclined  to  think  that  a 
mistake  has  been  committed  in  not  distinguishing  between  a 
copyhold  tenement  with  minerals  under  it,  and  freehold  leased 
land  with  a  reservation  of  the  minerals,  or  freehold  land 
where  the  curface  belongs  to  one  owner  and  the  subsoil  con- 
taining minerals  belongs  to  another,  as  separate  tenements^ 
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divided  from  each  other  vertically  instead  of  laterally.  If  this 
had  been  such  freehold  land,  the  owner  of  the  surface  could 
not  have  complained  of  the  making  or  of  the  excess  in  using  a 
tramway  through  the  subsoil."  In  Whitakery.  Brown,  46  Pa. 
St.  197,  we  held  that  where  a  deed  in  fee  of  land  was  made, 
the  grantor  "  saving  and  reserving,  nevertheless,  for  his  own 
use,  the  coal  contained  in  the  said  piece  or  parcel  of  land,  to- 
gether with  free  ingress  and  egress  by  wagon-road  to  haul  the 
coal  therefrom  as  wanted,"  the  saving  clause  operated  as  an 
exception  of  the  coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the  grantor.  The  whole 
reasoning  of  the  opinion  puts  the  case  upon  exactly  the  same 
footing  as  if  the  words  of  the  exception  had  been  contained  in 
a  specific  grant  of  the  coal,  and  Caldwell  v.  Fulton,  31  Pa.  St. 
476, 72  Am.  Dec.  760,  and  kindred  cases,  were  cited  as  authori- 
ties for  the  ruling.  In  MacSwinney  on  Mines,  68,  the  author 
Bays:  "  Similar  principles  apply  where  the  owner  grants  it 
[the  surface]  by  way  of  lease,  excepting  the  mines,  or  where 
he  grants  the  mines  in  fee-simple,  and  excepts  the  surface." 
In  Bainbridge  on  Mines  and  Minerals,  *34,  the  author  says: 
"  The  severance  of  mines  is  usually  effected  by  exceptions  in 
deeds  of  assurance  which  transfer  the  freehold  in  the  surface 
and  reserve  the  mines.  An  exception  is  distinguished  from  a 
reservation  by  its  being  part  of  the  thing  granted,  and  in  ex- 
istence at  the  time  of  the  grant;  while  the  latter  is  a  right  of 
new  creation  arising  out  of  the  subject  of  the  grant.  They  are 
different  in  legal  effect,  but  in  their  creation  Uhere  is  no 
magic  in  words,'  and  if  the  meaning  is  clear,  either  of  the 
above  expressions  will  operate  for  the  purpose  designed.  They 
are  also  construed  exactly  in  the  same  way  as  actual  grants. 
In  either  case,  the  law  favors  their  construction  by  giving 
them  all  proper  and  necessary  incidents." 

There  is  no  averment  in  the  bill  that  all  the  coal  in  the  vein 
has  been  taken  out,  or  that  the  tunnel  is  opened  on  the  bed- 
rock underneath  the  vein;  on  the  contrary,  it  is  alleged  that 
the  tunnel  has  been  cut  through  the  coal,  by  which  we  under- 
stand it  is  in  the  very  body  or  substance  of  the  coal  which 
was  bought  by  the  defendant.  It  follows,  hence,  that  the  tun- 
nel or  way  is  exclusively  within  the  defendant's  own  property, 
and  is  subject  to  such  use  as  any  owner  may  desire  of  property 
belonging  to  himself  Upon  the  whole  case,  we  think  the  dis- 
position of  it  made  by  the  learned  court  below  was  correct. 

Judgment  af&rmed. 
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Rkal  Propbrtt  —  Tms  to  Surtaob  and  Minerals  Skverabli.  — 
Mineral!  nnseTered  from  th«  soil  form  a  separate  corporeal  hereditament,  and 
ooiutitate  property  capable  of  possession  distinct  from  the  surface:  WUliavu 
r.  OUmm,  84  Ala.  228;  6  Am.  St.  Rep.  368,  and  note;  Coleman  t.  Chadtoici, 
80  Pa.  St  81;  21  Am.  Rep.  93;  Marvin  ▼.  Brewster  etc  Co.,  55  N.  T.  688;  14 
Am.  Rep.  322;  Benavides  v.  HutU,  79  Tex.  383;  Silvar.  Rankin,  80  Gk.  79. 

Grants  or  Minerals  Res er vino  the  Land  or  or  Lands  RnRRYura 
THE  Minerals,  and  the  Riohts  or  the  Parties  THSREra  —  Althongh 
the  owner  of  land  is  presumed  to  own  everything  above  and  beneath  its  inr* 
face,  it  is  well  established  in  English  and  American  law  that  the  sorfaoe  of 
land  and  the  minerals  nnderneath  it  may  be  dissevered,  and  become  sepa> 
rate  tenements.  After  severance  has  been  effected,  a  distinct  and  separate 
estate  of  inheritance  may  be  held  by  one  person  in  the  minerals  under  ths 
surface,  while  another  holds  an  estate  in  fee  in  the  surface:  Blanohard  and 
Weeks  on  Mines  and  Minerals,  30;  fiumphriea  v.  Brogden,  12  Q.  B.  739; 
Ruldk  V.  Brownt  20  Ala.  412;  66  Am.  Dec.  202;  WilUania  v.  Oibaon,  84  Ala. 
228;  5  Am.  St.  Rep.  368;  Knight  v.  Indiana  etc.  Co.,  47  Ind.  105;  Arnold  v. 
Stevfnit.  24  Pick.  106;  35  Am.  Dec  305;  ffartwell  v.  Camman,  10  N.  J.  Eq. 
128;  64  Am.  Dec.  448;  Byekman  v.  Oillis,  67  N.  Y.  68;  15  Am.  Rep.  464; 
Caldwell  v.  Fulton,  31  Pa.  St.  475;  72  Am.  Deo.  760;  CaldweU  v.  Copeland,  37 
Pa.  St.  427;  78  Am.  Dec.  436;  Armstrong  v.  Caldwell,  53  Pa.  St  284;  CUy 
of  Scranlon  v.  Phillips,  94  Pa.  St  15;  Sanderson  v.  City  qfScranton,  105  Pa. 
St.  469;  Delaware  etc.  R.  R.  Co.  v.  Sanderson,  109  Pa.  St  583;  68  Am.  Rep. 
743;  Massot  v.  Moses,  3  S.  C.  168;  18  Am.  Rep.  697. 

Skverance  or  Minerals  from  Surface,  how  Effected.  — The  sever- 
ance of  minerals  from  the  surface  of  the  land  is  usually  effected  by  ezoep- 
tions  in  the  deeds  which  transfer  the  surface  and  reserve  the  minerals.  But 
it  may  also  be  effected  by  a  grant  of  the  minerals  alone.  An  exception  is 
distinguished  from  a  reservation  by  its  being  part  of  the  thing  granted  and 
in  existence  at  the  time  of  the  grant,  while  a  reservation  is  a  right  arising 
out  of  the  subject  of  the  grant.  But  if  the  meaning  is  clear,  either  of  these 
expressions  will  operate  for  the  purpose  designed.  They  are  construed  in 
the  same  way  as  actual  grants,  the  law  favoring  their  construction  by  giving 
them  all  proper  and  necessary  incidents:  Bainbridge  on  Mines  and  Minerals, 
2d  ed.,  56.  In  Whiiaker  v.  Brown,  46  Pa.  St.  198,  Woodward,  J.,  who  de- 
livered the  opinion  of  the  court,  referring  to  the  words  of  a  deed,  said:  "Al- 
though they  were  apt  words  to  constitute  a  reservation,  yet,  so  far  as  they 
affect  the  coal,  they  must  operate  as  an  exception,  because  the  coal  was  a 
corporeal  hereditament,  in  esse,  at  the  date  of  the  deed,  part  of  the  land  it- 
self, and  therefore  not  the  subject  of  a  reservation."  Gordon,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  Homer  v.  Watson,  79  Pa.  St.  242,  21  Am. 
Rep.  65,  said:  "A  distinction  has  been  attempted  between  a  grant  of  the 
surface  by  the  owner  of  the  whole  fee  and  a  reservation  thereof  in  his  own 
favor  as  implied  by  the  conveyance  of  the  minerals  alone.  But  this  distinc- 
tion is  not  sound."  A  reservation  of  minerals  and  mining  rights  is  construed 
as  is  an  actual  grant  thereof.  It  makes  no  difference  whether  the  right  to 
mine  is  conferred  by  an  exception  in  a  deed  of  the  surface,  or  by  a  grant  of 
the  mine  by  the  owner  of  the  whole  estate  tlierein,  reserving  to  himself  the 
surface:  Marvin  v.  Brewster  I.  M.  Co  ,  55  N.  Y.  358;  14  Am.  Rep.  322. 

Grant  or  Minerals,  Form  of.  — There  are  two  ways  in  which  the  subject 
of  a  conveyance  may  be  described.  One  is  by  describing  the  thing  itself, 
u  land  by  metes  and  bounds,  or  by  a  known  name;  th«  other  is  by  desig- 
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Dating  its  usufruct,  or  the  dominion  over  it.  Thus  a  grant  of  the  rents,  issues, 
and  profits  of  a  tract  of  land  is  uniformly  regarded  as  a  grant  of  the  land 
itself.  The  minerals  under  a  tract  of  land  may  therefore  be  conveyed  by 
naming  them,  or  by  granting  the  full  right,  title,  and  privilege  of  digging 
and  taking  away  the  minerals  to  any  extent  that  the  grantee  may  think 
proper.  The  giving  of  the  right  to  mine  and  take  away  all  the  minerals 
unounts  to  a  grant  of  the  minerals  themselves.  "So  man  can  acquire  any 
greater  estate  la  minerals  than  the  exclusive  right  in  himself,  his  heirs  and 
assigns,  to  mine  and  remove  the  whole  of  them.  By  the  grant  of  such  a 
right,  the  minerals  become  severed,  and  the  title  thereto  becomes  vested  in 
the  grantee.  And  the  same  holds  true  in  case  of  a  reservation  or  excep- 
tion of  such  right  in  a  conveyance  of  the  surface  by  the  owner  of  the  entire 
estate:  Blanchard  and  Weeks  on  Mines  and  Minerals,  31;  Duke  of  Hamilton  \. 
Oraham,  L.  R.  2  So.  &  Div.  App.  166;  Caldwell  v.  FulUm,  31  Pa.  St.  475;  72 
Am.  Dec.  760;  Wlutaherv.  Broum,  46  Pa.  St.  197;  Sanderson  v.  City  of  Scran- 
ton^  105  Pa.  St.  469;  Delavoare  etc.  R.  R.  Co.  v.  Sanderson,  109  Pa.  St.  583;  58 
Am.  Rep.  743.  The  term  "minerals,"  in  a  grant,  includes  prima  fade  every 
substance  that  can  be  got  underneath  the  surface  of  the  earth  for  profit.  And 
where  the  terms  "  mines  and  minerals  "  are  used  in  a  grant  or  exception, 
the  word  "mines  "  will  not,  prima  facie,  be  held  to  be  the  governing  word, 
so  as  to  restrict  the  meaning  which  would  otherwise  be  attached  to  the  word 
"  minerals  ":  MacSwinney  on  Mines  and  Minerals,  12;  Hext  v.  Oill,  L.  R.  7 
Ch.  699.  The  terms  "mines  and  minerals"  in  a  grant  will  pass  paint- 
stone  obtained  by  the  ordinary  means  of  mining,  and  found  below  the  sur- 
face of  the  soil,  and  in  strata  distinct  from  the  ordinary  earth:  Hartwell  v. 
Camman,  10  N.  J.  Eq.  128;  64  Am.  Dec.  448.  And  the  term  "minerals" 
includes  china  clay:  Hext  v.  Gill,  L.  R.  7  Ch.  699. 

Rights  Incident  to  Grant  of  Minerals.  —  Every  express  grant  or 
reservation  of  minerals  or  mineral  rights  in  a  tract  of  land  by  necessary  im- 
plication passes  to  the  grantee  or  reserves  to  the  grantor  certain  incidental 
rights.  The  most  important  of  these  rights  are:  to  open  the  mines  by  sink- 
ing shafts;  to  use  such  means  as  are  necessary  in  getting  out  and  removing 
the  minerals;  and  generally  to  employ  all  the  necessary  appliances  requisite 
to  the  proper  working  of  the  mines:  Bainbridge  on  Mines  and  Minerals,  84; 
Rowbotham  v.  Wilson,  8  H.  L.  Cas.  348;  Proud  v.  Bates,  34  L.  J.  Ch.  406; 
Smith  V.  Darby,  L.  R.  7  Q.  B.  716;  Williams  v.  Gibson,  84  Ala.  228;  6  Am. 
St.  Rep.  368;  Ewing  v.  Sandoval  C.  &  M.  Co.,  110  111.  290;  Marvin  v.  Brew- 
ster I.  M.  Co.,  55  N.  Y.  538;  14  Am.  Rep.  322.  The  extent  to  which  the 
grantee  of  the  minerals  under  a  tract  of  land  may  nse  the  surface  for  the 
erection  of  buildings,  ways,  etc.,  is,  of  course,  a  question  to  be  determined 
by  the  jury  from  the  evidence  in  each  particular  case:  Williams  v.  Gibson,  84 
Ala.  228;  5  Am.  St.  Rep.  368;  Marvin  v.  Brewster  I.  M.  Co.,  55  N.  Y.  538; 
14  Am.  Rep.  322.  But  the  owner  or  grantee  of  minerals,  who  does  not  own 
the  surface,  has  no  right  to  use  the  surface  or  the  materials  of  the  land  for 
the  purpose  of  changing  the  character  of  the  minerals  to  which  he  is  entitled, 
as  for  converting  coal  into  coke,  or  clay  into  bricks,  or  for  smelting  metallic 
ores:   Williams  v.  Gibson,  84  Ala.  228;  5  Am.  St.  Rep.  368. 

Right  of  Owner  of  Surface  to  Support.  —  Where  the  ownership  of 
the  surface  of  a  tract  of  land  has  become  severed  from  the  ownership  of  the 
minerals  under  it,  unless  the  matter  has  been  otherwise  determined  by  con- 
tract, the  owner  of  the  surface  has  an  absolute  right  to  necessary  support  for 
his  land.     And  if  the  owner  of  the  minerals  removes  them  entirely,  so  that 
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injury  resnlts  from  the  aubsiilence  of  the  Boil,  ho  will  be  liable  for  the  dam- 
KRe  resulting,  however  carefully  or  akillfuUy  he  may  have  conducted  hit 
miaing  operations.  The  owner  of  the  miuerals,  in  such  a  case,  is  entitled  only 
to  so  much  of  them  as  he  can  get  without  injury  to  the  superincumbent  soiL 
He  must  either  leave  pillars  or  ribs  of  the  mineral  itself,  or  put  in  artificial 
■upports  sufficient  to  sustain  the  superincumbent  soil:  Rogers  on  Mines  and 
Minerals,  460;  Blanohard  and  Weeks  on  Mines  and  Minerals,  616;  Bain- 
bridge  on  Mines  and  Minerals,  434;  Harris  v.  Ryding,  6  Meet.  &  W.  60; 
Smart  ▼.  Morton,  6  El.  &  B.  30;  Proud  r.  BaU$,  34  L.  J.  Ch.  406;  DxigdaU 
V.  Jtobertwn,  3  Kay  &,  J.  395;  Humphriti  ▼.  Brogden,  12  Q.  B.  739;  Hext  v. 
Oill,  L.  R.  7  Ch.  699;  Smith  v.  Darby,  L.  R.  7  Q.  B.  716;  WUlianu  v.  Gibson, 
84  Ala.  228;  6  Am.  St  Rep.  368;  Wilma  v.  Jess,  94  HI.  464;  84  Am.  Rep. 
242;  Yandes  v.  Wright,  66  Ind.  319;  82  Am.  Rep,  109;  Livingston  v.  Moingona 
Coal  Co.,  49  Iowa,  369;  31  Am.  Rep.  160;  New  Jtrtey  Zinc  Co.  v.  New  Jersey 
FraidUniU  Co.,  13  N.  J.  Eq.  322;  Syckman  v.  OiUis,  67  N.  Y.  68;  15  Am.  Rap. 
4G4;  Jones  v.  Wagner,  66  Pa.  St.  429;  6  Am.  Rep.  385;  Homer  r.  Watson,  79 
Pa.  St.  242;  21  Am.  Rep.  55;  Coleman  v.  Chadwick,  80  Pa.  St.  81;  21  Am.  Rep. 
93;  Carlin  v.  Chappel,  101  Pa.  St  348;  47  Am.  Rep.  722;  WiOiams  v.  Hay,  120 
Pa.  St.  485;  6  Am.  St  Rep.  719.  The  mining  right  is  servient  to  the  extent  of 
sufficient  supports,  and  a  custom  to  the  contrary  is  not  good:  Homer  y.  Wat- 
son,  79  Pa.  St  242;  21  Am.  Rep.  56.  The  absolute  right  to  support  for  the 
surface  is  not  taken  away  by  mere  implication  from  language  not  necessarily 
importing  such  a  result:  Williams  v.  Hay,  120  Pa.  St  485;  6  Am.  St  Rep. 
719.  It  was  held  in  that  case  that  the  right  to  stipport  was  not  taken  away 
by  a  clause  in  the  deed  providing  that  the  grantor  should,  in  removing  the 
minerals,  "do  as  little  damage  to  the  surface  as  possible."  And  in  Living- 
ston V.  Moingona  Coal  Co.,  49  Iowa,  369,  31  Am.  Rep.  160,  it  was  held  that 
such  right  was  not  taken  away  by  a  clause  in  the  deed  reserving  to  the 
grantors  the  right  to  obtain  and  remove  the  minerals  "  by  such  means  as 
they  deem  proper  without  thereby  incurring,  in  any  event  whatever,  any 
liability  for  injury  caused  or  damage  done  to  the  surface  of  the  land."  The 
term  "surface,"  within  the  meaning  of  this  rule,  is  not  confined  to  the  geo- 
metrical superficies  merely,  but  includes  whatever  earth,  soil,  or  land  lies 
above  the  mine,  and  may  include  a  mine  above  another  mine:  Yandes  v.  Wright, 
66  Ind.  319;  32  Am.  Rep.  109.  Most  of  the  cases  relating  to  the  right  of  ver- 
tical support  are  of  comparatively  recent  date;  and  Lord  Campbell,  C.  J.,  in 
delivering  the  opinion  of  the  court  in  Humphries  v.  Brogden,  12  Q.  B.  765, 
said:  "We  have  attempted  without  success  to  obtain  from  the  codes  and 
jurists  of  other  nations  information  and  assistance  respecting  the  rights  and 
obligations  of  persons  to  whom  sections  of  the  soil  divided  horizontally  be- 
long aa  separate  properties.  This  penury,  where  the  subject  of  servitudes 
is  so  seriously  and  discriminately  treated,  probably  proceeds  from  the  subdi- 
vision of  the  surface  of  the  land  and  the  minerals  under  it  into  separate 
holdings  being  peculiar  to  England." 

Right  to  Surface  Sdpport  mat  bb  Contbollbd  bt  Contract.  —  Where 
minerals  are  granted  or  reserved,  with  power  to  work  and  get  them  given  or 
reserved,  in  the  most  general  terms,  still,  a  reasonable  support  must  be  left 
for  the  surface,  and  there  is  in  every  such  case  a  prima  fade  inference  at 
common  law  that  the  grant  or  reservation  is  made  in  such  a  manner  as  is 
consistent  with  the  retention  of  the  right  to  support  But  as  every  person 
has  the  right  to  do  with  his  own  property  as  he  wishes,  the  owner  of  th» 
surface  may  by  a  valid  contract  grant  the  right  to  remoTe  all  the  mineral* 
without  leaving  any  supports:  Smith  T.  Darby,  Lb  R.  7  Q.  B.  716;  Aspdas 
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V,  Seddon,  L.  R.  10  Ch.  394;  Duke  of  Bucclnieh  v.  WnlrffM,  L.  R. 
4  Eng.  A  Ir.  App.  377;  reversing  Wakefield  v.  Duke  of  Buccleuck,  L.  R.  4 
Eq.  613;  Rowholham  v.  Wilson,  8  II.  L.  Cas.  348;  Humphries  v.  Brogden,  5 
El.  &  B.  30;  Jonta  v.  Wagner,  66  Pa.  St.  429;  5  Am.  Rep.  385;  C«<y  o/ 
Scranton  v.  Phillips,  94  Pa.  St.  15.  In  the  case  of  Jones  v.  Wagner,  66  Pa. 
St.  429,  5  Am.  Rep.  385,  Thompson,  C.  J.,  delivering  the  opinion  of  the 
conrt,  said:  "The  upper  and  underground  estates  being  several,  they  are  gov- 
erned by  the  same  maxim  which  limits  the  use  of  property  otherwise  situa- 
ted, 6'te  uiere  tuo  ut  alienum  non  Icedas.  ....  Contract  may  devote  the 
whole  minerals  to  the  enjoyment  of  the  purchaser,  without  supports,  if  the 
parties  choose.  If  not,  the  loss  by  maintaining  pillars  or  putting  in  props 
will  necessarily  come  out  of  the  mineral  estate." 

In  Aspden  t.  Seddon,  L.  R.  10  Ch.  394,  a  piece  of  land  was  granted, 
npon  which  a  cotton-mill  was  to  be  erected,  the  grantor  reserving  all 
mines  and  minerals  under  it,  and  the  right  to  take  the  same,  making  com- 
pensation for  the  damages  to  be  done  to  the  cotton-mill.  It  was  held  that 
the  grantor  conld  not  be  restrained  from  working  the  mine  and  taking  the 
minerals,  although  the  buildings  npon  the  surface  would  be  necessarily  in- 
jured by  his  BO  doing.  In  such  cases,  however,  the  reservation  must  be 
framed  in  such  a  way  as  to  show  clearly  that  it  was  the  intention  of  the 
parties  that  the  grantor  should  have  the  power  to  work  the  mines  in  such  a 
way  as  to  injure  the  surface:  Hext  r.  Oill,  L.  R.  7  Ch.  699. 

Graktbb  of  Mikesals  not  Liablk  tor  Loss  of  Springs  Causbd  bt  his 
Mining.  —  The  grantee  of  minerals  beneath  the  surface  is  not  liable  to  the 
owner  of  the  surface  for  the  loss  of  springs  occasioned  by  the  ordinary  work- 
ing of  the  mine:  Coleman  v.  Chadwick,  80  Pa.  St.  81;  21  Am.  Rep.  93;  Wil- 
liama  r.  Oibson,  84  Ala.  228;  5  Am.  St.  Rep.  368. 

RioHT  or  Grantbb  of  Minerals  to  Usb  Chamber  Cut  through  Miner- 
als. —  The  owner  in  fee  of  the  minerals  under  a  tract  of  land  has  the  abso- 
lute right  to  nse  the  chamber  or  space  in  which  the  minerals  are  inclosed  in 
any  manner  he  chooses:  MacSwinney  on  Mines,  67;  Bowser  v.  Maclean,  2  De 
Gex,  P.  &  J.  420;  Proud  v.  Boies,  34  L.  J.  Ch.  406;  Hamilton  v.  Oraham, 
L.  R.  2  Sc.  &  Div.  App.  166;  Eardley  v.  Granville,  L.  R.  3  Ch.  Div.  826; 
Ramsay  v.  Blair,  L.  R.  1  App.  C.  701.  We  have  been  unable  to  find  any 
American  cases  bearing  upon  this  question,  and  the  English  cases  are  so 
fully  considered  by  the  court  in  the  opinion  in  the  principal  case  that  a  fur- 
ther discussion  on  this  point  is  unnecessary. 


Kesler's  Estate. 

[143  Pennsylvania  State,  886.] 
Axtknttftial  Contract  VALro  and  Conclusive  of  Rights  of  Partibs 
WHEN.  —  Where  an  intended  wife,  of  mature  years,  of  sound  mind,  of 
good  education,  fully  capable  of  protecting  herself,  under  no  restraint, 
and  having  every  opportunity  afforded  her  to  inform  herself  as  to  the 
nature  and  character  of  the  instrument,  executes  an  antenuptial  con- 
tract, by  which,  in  consideration  of  the  provision  therein  made  for  her, 
and  on  a  full  disclosure  of  all  the  facts  as  to  the  estate  of  her  intended 
hnsband,  she  releases  all  her  future  interest  in  his  estate,  such  contract 
aiiut  be  considered  as  having  embodied  in  it  the  real  intention  of  the 
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parties,  and  to  l>e  conclusive  of  their  rights.  And  the  testimony  of  • 
•ingle  witness  to  the  effect  that  ■ach  intended  husband  declared  his  in- 
tention to  deceive  his  intended  wif«  b  not  sufiSoient  proof  of  frand  to 
avoid  such  contract. 

AaKSXMKNT  TO   RkNEW    MaRITAL   RELATIONS   VOR   MoNKT  NOT  VaLID   Ck)N> 

UDKRATION.  —  Where  an  intended  wife  enters  into  a  valid  and  binding 
antenuptial  contract,  and  after  the  marriage  volnntarily  leaves  her  hus- 
band solely  because  of  her  dissatisfaction  with  such  contract,  a  promise 
thereupon  made  by  the  husband  not  to  revoke  a  codicil  to  his  will  mak- 
ing additional  provision  for  her,  provided  she  should  become  reconciled 
with  him,  resume  her  marital  relations,  and  abandon  legal  proceedings 
instituted  by  her  for  the  revocation  of  the  antenuptial  contract,  is  with- 
•at  valid  consideration,  and  the  subsequent  revocation  by  him  of  such 
oodioil  will  not  operate  aa  a  valid  revocation  of  the  antenuptial  con- 
track 

Account  of  Charles  M.  Lnkena  and  Thomas  M.  Mont- 
gomery, executors  of  the  will  of  Henry  Kesler,  deceased,  was 
called  for  audit  November  12,  1889.  The  testator  died  June 
23,  1888,  leaving  a  will  dated  May  18,  1883.  The  account 
showed  a  balance  for  distribution  of  $134,376.96,  one  third  of 
which  was  claimed  by  Mrs.  Mary  R.  Kesler,  as  widow  of  the  tes- 
tator, electing  to  take  against  the  will.  The  antenupital  con- 
tract referred  to  in  the  opinion  was  executed  on  the  6th  of  May, 
1884,  by  Henry  Kesler  of  the  first  part,  Mary  Rebecca  David- 
son of  the  second  part,  and  Charles  M.  Lukens  and  Thomas  M. 
Montgomery  of  the  third  part.  The  testator  and  the  claim- 
ant were  married  on  May  20,  1884.  In  a  codicil  to  his  will, 
dated  October  6,  1884,  the  testator  referred  to  the  fact  that 
after  the  date  of  the  will  he  had  married,  and  before  his 
marriage  had  executed  the  antenuptial  contract  above  re- 
ferred to,  which  he  confirmed;  and  as  a  further  provision  for 
his  said  wife,  he  bequeathed  to  her  the  sum  of  two  thousand 
dollars,  to  be  paid  to  her  by  his  executors.  By  a  second  codi- 
cil, dated  August  18,  1885,  he  revoked  the  marriage  settlement, 
and  bequeathed  to  his  wife  a  full  third  part  of  his  estate.  In 
1886,  or  early  in  1887,  Mrs.  Kesler  became  estranged  from 
the  testator,  because  of  her  dissatisfaction  with  the  antenup- 
tial contract,  and  consulted  counsel  with  a  view  to  institute 
legal  proceedings  to  annul  the  deed.  On  learning  of  his  wife's 
intention,  the  testator  invoked  the  aid  of  his  son-in-law,  Law- 
son  C.  Funk,  who  appears  to  have  been  the  confidant  of  his 
domestic  troubles,  to  secure  a  reconciliation.  Funk's  media- 
tion resulted  in  the  assurance  and  promise  by  the  testator  to 
his  wife,  that  if  she  would  become  reconciled,  and  withdraw 
the  threatened  litigation,  be  would  not  destroy  or  alter  in  any 
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manner  the  codicil  of  1885,  without  first  informing  her  and 
Funk.  The  wife  thereupon  withdrew  from  her  contemplated 
legal  proceedings  and  continued  upon  amicable  relations  with 
him  until  his  death.  After  the  testator's  death  it  was  dis- 
covered that  on  the  28th  of  October,  1887,  he  had  executed  a 
third  codicil,  whereby  he  revoked  the  prior  codicils,  thus  re- 
instating the  provisions  of  the  antenuptial  contract.  The  testi- 
mony in  relation  to  the  fraud  alleged  to  have  been  perpetrated 
upon  Mrs.  Kesler  by  the  testator  was  given  by  Lawson  C.  Funk. 
He  testified  that  the  testator  told  him  that  he  was  having 
a  paper  prepared  by  Lukens  and  Montgomery  to  protect  him- 
self and  his  heirs,  as  his  intended  wife  was  a  young  widow, 
and  he  did  not  know  what  she  might  do;  she  might  jump  the 
traces.  The  testimony  of  this  witness  tended  to  show  that 
Mr.  Kesler  intended  to  have  Mrs.  Davidson  execute  the  deed 
under  the  belief  that  the  provision  made  for  her  in  it  was  to 
be  independent  of  and  in  addition  to  her  interest  in  his  estate 
under  the  intestate  laws;  "that  this  would  not  interfere  with 
her  rights."  The  auditing  judge  admitted  the  claim  of  the 
widow  to  share  in  the  estate  as  though  the  testator  had  died 
intestate,  and  as  though  no  marriage  settlement  existed.  Ex- 
ceptions to  this  adjudication  filed  by  Lukens  and  Montgomery^ 
the  trustees,  and  by  their  cestuis  que  trustent,  were  argued  be- 
fore the  court  in  bank,  which  held  that  by  reason  of  the  fail- 
ure of  the  testator  to  comply  with  the  terms  of  his  contract, 
the  claimant  should  not  be  barred  from  asserting  her  claim 
to  take  against  the  will,  notwithstanding  the  deed  of  ante- 
nuptial settlement,  and  that  she  was  entitled  to  one  third  of 
the  personal  estate  absolutely,  as  if  her  husband  had  died  in- 
testate. From  a  decree  of  distribution  entered  in  accordance 
with  the  opinion,  the  exceptants  appealed. 

R.  P.  White  and  J.  M.  Pile,  for  the  appellants. 

John  0.  Johnson  and  Samuel  P.  Hanson,  for  the  appellee. 

Sterrett,  J.  There  is  certainly  no  apparent  reason  why, 
situated  as  these  parties  were,  the  "  law  should  regard  with 
disfavor "  the  antenuptial  agreement  made  by  them.  Mr. 
Kesler  was  advanced  in  years,  had  already  accumulated  a 
fortune,  and  had  a  family  by  a  former  marriage;  while  Mrs. 
Davidson  was  lifted  out  of  poverty  and  comfortably  provided 
for  by  it.  Persons  situated  as  they  were  do  not  usually  act 
from  mere  impulse,  or  contract  without  consideration;  and 
the  court  below  has  accordingly  found  that  "  every  require- 
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ment  of  the  law  seems  to  have  been  complied  with  in  the  ex- 
ecution of  this  contract.  A  full  disclosure  was  made  to  the 
intended  wife,  and  every  opportunity  afforded  her,  either  to 
obtain  information  as  to  the  nature  and  character  of  the  in- 
strument she  came  prepared  to  execute,  or  object  to  its  exe- 
cution, if  ignorant  of  its  contents  or  deceived  as  to  its  purpose 
and  object.  She  was  not  illiterate,  but  intelligent,  and  well 
educated.  She  was  not  young  and  inexperienced,  but  of  ma- 
ture years,  and  acquainted  with  marital  duties  and  rights.  She 
was  a  free  agent,  of  sound  mind,  and  fully  capable  of  pro- 
tecting herself.  Nor  was  she  under  any  restraint.  The  deed 
of  settlement,  although  of  great  length,  is  in  the  usual  form 
adopted  by  careful  and  accomplished  conveyancers,  and  its 
preamble,  in  clear  and  perspicuous  language  easily  compre- 
hended by  a  person  of  even  ordinary  intelligence,  specified 
the  terras  and  objects  of  the  agreement  entered  into  between 
the  parties.  That  it  was  understood  by  the  claimant,  we  think 
there  is  no  doubt.  And  from  her  necessitous  circumstances 
it  is  not  wholly  improbable  she  was  content,  assured  of  the 
maintenance  and  comforts  afforded  by  her  future  husband's 
wealth  during  his  lifetime,  and  the  secured  annuity  of  six 
hundred  dollars  for  her  life  after  his  death,  to  relinquish  all 
further  claim  upon  his  estate. 

It  is  impossible  to  understand  how,  consistently  with  these 
facts,  Mr.  Kesler  can  be  found  to  have  practiced  a  fraud  upon 
his  intended  wife  in  the  execution  of  this  contract.  In  his 
senile  garrulity  he  may  have  made  statements  to  his  son-in- 
law  which  had  better  have  been  left  unsaid;  but  when  brought 
face  to  face  with  his  wife,  he  distinctly  averred,  and  she  did 
not  deny,  that  she  had  never  asked  him  any  questions  in  re- 
gard to  the  agreement,  and  that  he  had  made  the  settlement 
"to  protect  his  family;  that  she  might  jump  over  the  traces; 
that  he  fully  intended  if  she  proved  a  faithful,  good  wife,  —  he 
only  had  this  to  protect  himself  and  his  family,  —  if  she  proved 
to  be  what  he  thought  she  was,  and  what  she  had  now  turned 
out  to  be,  he  would  have  given  her  at  the  same  time  one  third." 
But  whatever  may  have  been  his  original  intention,  in  view  of 
the  findings  of  the  court  below,  that  Mrs.  Davidson,  knowing 
her  rights,  and  fully  informed  of  the  situation,  deliberately 
and  in  writing  released  all  her  interest  in  her  deceased  hus- 
band's estiite  in  consideration  of  the  provision  made  for  her 
by  this  agreement,  and  was  content,  it  is  incredible  that  a 
fraud  should  liave  in  fact  been  practiced  on  her.     Even  as- 
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Burning  that  the  facts  are  as  claimed  by  her  counsel,  the 
quantum  of  proof  adduced  is  not  sufficient  to  modify  the 
agreement;  they  were  not  proved  by  two  witnesses  or  their 
equivalent:  Thomas  v.  Loose^  114  Pa.  St.  35. 

The  agreement  must  be  considered  as  having  embodied  the 
real  intention  of  the  parties  at  its  date,  and  therefore  conclu- 
sive of  their  rights.  Was  there  a  valid  revocation  of  it?  It 
will  be  conceded  that  there  must  have  been  a  meritorious  or 
valuable  consideration  for  such  revocation:  Stickney  v.  Bar- 
man,  2  Pa.  St.  67;  and  it  is  very  clear  that  neither  of  these 
existed  here.  The  sole  inducement  was  the  doing  of  that 
which  Mrs.  Kesler  was  legally  bound  to  do.  She  had  volun- 
tarily estranged  herself  from  her  husband,  because  of  her 
dissatisfaction  with  the  antenuptial  contract;  there  is  no  pre- 
tense that  she  had  any  other  cause  of  complaint.  If,  as  has 
been  shown,  that  was  a  valid  and  binding  contract,  the  es- 
trangement was  without  justification;  it  was  a  wanton  abuse 
of  the  marital  relation  for  mercenary  purposes,  and  reconcile- 
ment was  her  duty.  Public  policy  forbids  that  the  perform- 
ance of  such  duty  may  be  made  the  subject  of  barter  and 
sale.  The  law  fixes  and  regulates  the  marital  relation  on 
public  considerations,  and  will  not  allow  the  parties  to  discard 
and  renew  it  for  money.  Thus  in  Robert  v.  Frishy,  38  Tex. 
219,  the  supreme  court  held  that  the  husband  is  not  legally 
bound  by  a  post-nuptial  contract  in  which  he  hires  his  wife 
to  live  with  him.  The  same  principle  was  affirmed  by  the  su- 
preme court  of  Tennessee  in  Copeland  v.  Boaz,  9  Baxt.  223;  40 
Am.  Rep.  89.  And  Mr.  Justice  Allen,  of  the  supreme  judicial 
court  of  Massachusetts,  well  said:  "  It  is  as  much  against  pub- 
lic policy  to  restore  interrupted  conjugal  relations  for  money 
as  it  is  to  continue  them  without  interruption  for  the  same 
consideration.  The  right  of  condonation  is  not  exercised  for 
the  sake  of  justice  to  the  injured  party,  or  with  regard  to  the 
rights  of  others  or  the  interests  of  the  public,  when  it  is  sold 
for  money,  and  the  law  cannot  recognize  such  a  considera- 
tion": Merrill  V.  Peaslee,  146  Mass.  460;  4  Am.  St.  Rep.  334. 
There  are  no  cases  in  conflict  with  this  view  decided  by  this 
court.  It  was  not  involved  in  Burkholder^ a  Appeal,  105  Pa. 
St.  31,  upon  which  the  court  below  relicJ. 

It  is  said  that  abandonment  of  the  legal  proceedings  insti- 
tuted by  Mrs.  Kesler  for  the  revocation  of  the  antenuptial 
contract  was  sufficient  consideration.     The  answer  to  tliis  is, 

that  she  was  not  prejudiced  by  that  act;  the  question  in- 
▲h.  St.  E«p.,  Vol.  XXIV.  -36 
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volved  there  has  been  raised  here,  and  has  been  shown  to 
be  without  merit.  Mrs.  Kesler  is  therefore  not  in  a  position 
to  claim  the  aid  of  a  court  of  equity,  and  the  decree  of  the 
court  below  must  be  reversed. 

Decree  reversed,  with  costs  to  be  paid  by  the  appellee,  and 
record  remitted,  with  instructions  to  distribute  the  fund  in 
accordance  with  the  foregoing  opinion. 


Husband  awd  Wif«  —  Antknuptial  Contractb.  —  To  render  an  ante- 
nuptial  contract  binding,  the  wife  should  have  had  a  full  disclosure  of  th« 
value  of  her  husband's  property:  Neely'$  Appeal,  124  Pa.  St.  406;  10  Am. 
St.  Rep.  694,  and  note.  See  also  Pierce  r.  Pierce,  71  N.  Y.  154;  27  Am. 
Rep.  22,  and  note  2&-28;  note  to  MerriU  ▼.  Scott,  60  Am.  Deo.  371-376. 

HUSBAKD  AKD  WiTI  —  CONTBAOT  TO  ReSPKOT  MaRITAL  ObLIOATIONS.  — 

Contracts  between  husband  and  wife  the  consideration  of  which  is  an  agree* 
ment  to  fulfill  a  pre-eziating  marital  obligation  is  without  consideration, 
•nd  void:  MUler  v.  Miller,  78  Iowa,  177;  16  Am.  St.  Rep.  431,  and  note. 
The  consideration  for  a  note  is  illegal  when  the  note  was  given  by  a  husband 
to  a  wife  to  induce  her  to  discontinue  divorce  proceedings,  and  return  to 
him,  where  they  have  been  living  apart,  on  account  of  his  cruelty:  MerriU  v. 
Peatlee,  146  Mass.  460;  4  Am.  St.  Rep.  334,  and  note;  Copeland  t.  Boat,  9 
Bazt  223;  40  Am.  Rep.  89. 
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[143  Pkhnsylvaota  Stats,  473.] 
NoK-PRODuonoN  o»  Promissory  Notb  in  Suit,  What  SumciKwr  Ezcusb 
TOR.  —  Where,  in  an  action  by  an  indorsee  against  the  maker  of  a  prom< 
issory  note,  the  plaintiff  shows  that  the  indorser,  to  whom  the  note  was 
surrendered  by  the  plaintiff  in  exchange  for  another  note,  the  name  of 
the  maker  of  which  was  forged,  had  fied  the  country  on  account  of  said 
forgery  and  others,  this  is  a  sufficient  ground  laid  to  excuse  the  non-pro- 
daction  of  the  note,  and  to  Justify  the  admission  of  secondary  evidence 
of  its  contents. 

QXHUIKKMKSS   OT   SlOHATTTRB  07  MaKER   OP  NOTB,   WhAT   ScPPICIEKT   EvI- 

SKNOS  or.  — Where  the  maker  of  a  promissory  note,  upon  being  inquired 
of  oonceming  its  genuineness,  and  after  examining  it  tells  the  indorsee 
that  it  is  all  right,  evidence  of  this  fact  is  sufficient  to  warrant  the  jury 
in  finding  that  his  signature  to  the  note  is  genuine. 

IVDKMNITT  AGAINST   LoST  NoTX  SuED  ON   SHOULD   BE   REQUIRED   WHEN.  — 

Where  the  maker  of  a  note  is  sued  thereon  by  an  indorsee  who  has  de- 
livered it  to  an  indorser  thereof  in  exchange  for  a  note  forged  by  such 
indorser,  who  has  fled  the  country,  the  defendant  is  entitled  to  protec- 
tion against  the  possibility  of  the  note  turning  up  in  the  hands  of  an 
innocent  holder  for  value;  but  the  court  can  give  such  protection  by  re- 
straining execution  until  such  indemnity  is  given. 
Forged  Note  Taken  in  Exchange  for  GKsniNE  One  not  Paymf.nt.  — 
The  surrender  by  an  indorsee  to  an  indorser  of  a  genuine  note  in  ez« 
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change  for  a  note  forged  by  such  indorser  does  not  amount  to  a  payment 
of  the  genuine  note,  nor  extingaiah  the  indorsee's  right  to  recover  agaiosl 
the  maker  thereof. 

Assumpsit.    The  opinion  states  the  case. 
John  0.  Johnson,  for  the  appellant. 

Richard  P.  WhitCj  George  H.  EarU^  Jr.,  and  Samuel  B.  Huiy, 

for  the  appellee. 

Sterrett,  J.  In  the  language  of  plaintiff's  amended  state- 
ment of  claim,  this  suit  was  brought  against  the  defendant, 
John  Field,  "to  recover  the  sum  of  five  thousand  dollars,  being 
the  amount  of  a  certain  promissory  note  drawn  by  the  defend- 
ant to  the  order  of  John  and  James  Hunter,  dated  June  25, 
1 886,  and  payable  four  months  after  date  at  Fifty-fifth  and 
Paschall  streets,  and  indorsed  by  said  John  and  James  Hunter 
to  the  plaintiff."  As  an  excuse  for  non-possession  of  said  note 
and  inability  to  file  a  copy  of  it,  the  plaintiff  added  the  fol- 
lowing averment,  viz.:  "The  said  note  is  not  now  in  the  pos- 
session of  the  plaintiff,  because  at  its  maturity  James  Hunter, 
as  agent  for  and  on  behalf  of  the  defendant  and  of  John  and 
James  Hunter,  offered  to  plaintiff  in  payment  thereof  a  note 
for  five  thousand  two  hundred  dollars,  purporting  to  be  drawn 
by  James  Long  to  the  order  of  and  indorsed  by  John  and 
James  Hunter.  Believing  the  signature  of  James  Long  to 
said  note  [to  be  genuine],  the  plaintiff  accepted  said  note  in 
payment,  and  delivered  to  James  Hunter,  as  agent  for  de- 
fendant, the  said  promissory  note  of  defendant.  Plaintiff 
afterwards  discovered,  and  now  avers,  that  the  signature  pur- 
porting to  be  that  of  James  Long  to  the  note  so  offered  and 
received  in  payment  was  a  forgery,  and  consequently  the 
said  note  was  void,  and  the  plaintiff  has  not  received  from 
said  defendant,  or  from  any  other  person,  payment  of  the 
whole  or  any  part  of  the  aforesaid  promissory  note  of  defend- 
ant." 

On  the  trial,  evidence  was  introduced  by  the  plaintiff  tend- 
ing to  prove,  inter  alia,  the  following  facts:  1.  That  the  note 
in  suit  was  made  by  defendant  for  the  accommodation  of  the 
payees,  indorsed  in  their  names,  presented  to  plaintiff  by 
James  Hunter,  discounted  by  it,  and  the  proceeds  paid  to 
said  James  Hunter;  2.  When  the  note  in  suit  matured,  it  was 
taken  up  by  James  Hunter,  who,  in  lieu  of  it,  gave  plaintiff  a 
note  for  five  thousand  two  hundred  dollars,  at  four  months 
from  October  28, 1886,  purporting  to  be  made  by  James  Long 
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to  the  order  of  and  indorsed  by  John  and  Janies  Hunter;  and 
when  that  note  matured,  it  was  in  like  manner  taken  up  by 
James  Hunter,  who,  in  lieu  of  it,  gave  another  note  for  five 
thousand  two  hundred  dollars,  at  four  months  from  March 
2,  1887,  purporting  to  be  made  by  said  Long  to  the  order  of 
and  indorsed  by  said  John  and  James  Hunter;  3.  The  notes 
aforesaid,  purporting  to  be  made  by  James  Long,  were  for- 
geries, but  at  the  same  time  they  were  respectively  taken  by 
the  plaintiff  it  believed  they  were  genuine;  4.  The  note  in 
suit  and  the  first-mentioned  Long  note  passed,  in  the  manner 
and  under  the  circumstances  above  stated,  from  the  plaintiff 
into  the  possession  of  James  Hunter,  who,  having  been  ac- 
cused of  have  committed  other  forgeries  at  or  about  the  same 
dates,  fled  the  country,  and  up  to  and  at  the  time  of  trial  his 
whereabouts  were  unknown  to  the  plaintiff,  and  no  part  of 
either  of  the  above-mentioned  notes  has  ever  been  paid. 

We  think  sufScient  ground  was  laid  to  excuse  the  non- 
production  of  the  note  in  suit,  and  justify  the  admission  of 
secondary  evidence  of  its  contents,  etc. 

The  evidence  tending  to  prove  that  defendant  made  the 
note  consisted  of  his  own  admissions  made  to  the  president 
and  cashier  of  the  plaintiff  on  several  occasions.  The  latter 
testified,  in  substance,  that  ten  days  or  two  weeks  before  the 
note  matured,  defendant  came  into  the  bank,  handed  him  a 
notice  which  had  been  addressed  to  place  of  payment,  etc., 
and  asked  to  see  the  note.  It  was  handed  to  him.  After 
looking  at  it  and  turning  it  over,  he  said,  "That  is  all  right." 
A  few  days  afterwards,  defendant  and  Mr.  Lucas  called  in 
relation  to  forming  a  syndicate  to  buy  up  the  indebtedness  of 
John  and  James  Hunter,  etc.  During  the  conversation,  as 
they  were  about  leaving,  *'  I  asked  Mr.  Field  the  question,  I 
said:  'By  the  way,  Mr,  Field,  that  note  that  you  came  here 
and  inspected,  was  the  signature  of  that  forged  or  good?'  Mr. 
Field  replied  that  that  signature  was  all  right,  and  that  the 
note  was  all  right."  Dr.  Hughes,  president  of  the  bank,  tes- 
tified that  a  week  or  two  after  James  Hunter  fled,  Mr.  Lucas 
and  defendant  "came  to  the  bank,  wanting  us  to  join  in  a 
plan  to  pay  the  debts  of  Mr.  Hunter;  and  before  going  out 
Mr.  Park  asked  him  if  that  note  of  his  was  all  right,  genuine. 
He  replied  that  it  was,  after  some  hesitation."  In  short,  the 
testimony  was  ample  to  warrant  the  jury  in  finding  that  the 
signature  of  the  maker  of  the  note  in  suit  was  genuine,  and 
also  that  possession  of  it  was  fraudulently  obtained  by  James 
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Hunter  in  the  manner  above  stated;  but  the  learned  judge, 
being  of  opinion  that  the  evidence  was  insuflBcient  to  justify 
a  verdict  in  favor  of  plaintiflf,  ordered  a  judgment  of  non- 
suit, and  afterwards  refused  to  take  it  off.  In  that  we  think 
there  was  error. 

It  is  well  settled  that  a  peremptory  nonsuit  is  in  the  na- 
ture of  a  demurrer  to  the  plaintiflF's  evidence.  If  there  is  any 
evidence,  beyond  a  mere  scintilla,  which  alone  would  justify 
an  inference  of  the  disputed  facts  on  which  his  right  to  re- 
cover depends,  it  must  be  submitted  to  the  jury:  Hill  v.  Na- 
tional Trmt  Co.j  108  Pa.  St.  1;  56  Am.  Rep.  189;  Abraham  v. 
MiUheU,  112  Pa.  St.  230;  56  Am.  Rep.  312.  Upon  a  motion 
to  nonsuit,  the  defendant  is  considered  as  admitting  every 
fact  which  the  evidence  tends  to  prove,  including  such  infer- 
ences of  fact  as  a  jury  may  lawfully  draw  from  it:  Miller  v. 
BeaUvt  100  Pa.  St.  585;  McGrann  v.  Pittsburgh  etc.  R.  R.  Co., 
Ill  Pa.  St.  171;  Jone8  v.  Bland,  116  Pa.  St.  190. 

Conceding,  what  under  the  evidence  can  scarcely  be  doubted, 
that  James  Hunter  procured  the  discounting  of  a  genuine  note, 
and  when  it  matured,  deceitfully  and  fraudulently  paid,  or 
rather  pretended  to  pay,  it  with  a  forged  note,  and  when  that 
matured,  undertook  to  pay  it  also  with  a  similar  forged  note^ 
and  then  fled  the  country,  the  fair  inference  would  be  that 
the  evidence  of  his  criminality  would  not  be  left  within  plain- 
tiflF's reach.  But  it  is  only  necessary  to  say  in  regard  to  this 
and  other  questions  of  fact  that  the  evidence  was  quite  suffi- 
cient to  require  its  submission  to  the  jury. 

As  an  innocent  party  to  the  transaction,  the  defendant  is, 
of  course,  entitled  to  protection  against  the  possibility  of  the 
note  turning  up  in  the  hands  of  an  innocent  holder  for  value; 
but  as  was  held  in  Bisbing  v.  Graham,  14  Pa.  St.  16,  53  Am. 
Dec.  510,  the  court  has  ample  power  to  restrain  execution 
until  such  indemnity  is  given.  In  that  case  it  was  said:  '*  That 
the  defendant  is  entitled  to  indemnity,  before  he  can  be  com- 
pelled to  pay,  I  have  no  doubt;  for  it  may  be  that  the  note 
was  indorsed  in  blank  by  Graham,  and  is  now  in  the  hands 
of  a  holder  for  value The  maker  ought  not  to  en- 
counter any  risk,  as  he  is  in  no  default.  The  inconvenience, 
if  any,  is  one  to  which  the  holder  has  exposed  himself,  aris- 
ing, perhaps,  from  his  own  carelessness In  this,  all  the 

authorities  to  which  I  refer  generally  agree.  But  the  ques- 
tion recurs,  Is  the  failure  to  idemnify  in  bar  of  the  action?  or 
is  it  a  prerequisite  merely  to  the  execution  to  enforce  pay- 
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ment  of  the  judgment?  In  the  absence  of  all  direct  author- 
ity, in  this  state  at  least,  I  incline  to  the  latter  view  of  the 
case.  However  the  law  may  be  as  to  suit  brought  to  recover 
on  a  lost  note  (and  I  see  no  reason  why  there  should  be  any 
difference),  we  are  of  opinion  that  when  the  note  is  lost  after 
the  commencement  of  the  action,  it  is  no  objection  to  the 
rendition  of  judgment.  Justice  may  be  effectually  adminis- 
tered by  restraining  the  plaintiff  from  issuing  his  execution, 
without  proper  indemnity  be  given.  This  is  an  equitable 
power  vested  in  the  courts,  which  will  take  care  to  do  equity, 
having  a  proper  regard  to  all  the  circumstances  of  each  case." 
To  the  same  effect  is  Bigler  v.  Keller,  8  Week.  Not.  Cas.  323. 

It  is  unnecessary  to  discuss  so  plain  a  proposition  as  that 
the  plaintiff  bank  did  not  lose  its  right  to  recover  on  the  note 
in  suit  because  it  was  surrendered  in  exchange  for  a  forged 
note.  If  authority  for  that  be  needed,  it  will  be  found  in 
Ritter  v.  Singmaster,  73  Pa.  St.  400;  Mount  v.  Scholes,  120  111. 
394;  Clift  v.  Moses,  112  N.  Y.  426.  In  the  first-cited  case,  it 
was  held  that  the  trial  judge  correctly  instructed  the  jury  that 
"the  receiving  of  notes  whose  indorsements  were  forged  will 
mot  amount  to  a  payment  of  a  genuine  note,  or  extinguish  the 
right  of  action  against  the  defendants  as  indorsers  upon 
the  first  note,  if  the  first  note,  drawn  by  Burkholder,  and 
indorsed  by  defendants,  bears  their  genuine  signatures." 

Further  elaboration  is  unnecessary.  For  reasons  suggested, 
we  think  the  learned  court  erred  in  not  taking  off  the  judg- 
ment of  nonsuit. 

Judgment  reversed,  and  procendendo  awarded. 


Bills  and  Notes.  —  Actions  on  Lost  or  Destkoyed  Notes:  See  note  to 
Blade  v.  Noland,  27  Am.  Dec.  128,  129;  note  to  Edwards  v.  McKee,  1.3  Am. 
Dec.  480-483;  in  both  of  which  notes  will  be  foand  discussions  as  to  when 
indemnity  againdt  the  lost  note  sued  on  will  be  required.  As  to  the  neces- 
sity of  indemnity  in  such  actions,  see  Randolph  v.  Harris,  28  CaL  561;  87 
Am.  Dec.  139,  and  note;  Mackey  v.  Mackey,  16  Col.  134. 

Payment  —  Forged  Note.  —  Payment  in  forged  paper  leaves  the  original 
debt  in  full  force  and  effect:  Bank  v.  Buchanan,  87  Tenn.  32;  10  Am.  St. 
Rep.  617,  and  note.  The  receipt  of  a  new  promissory  note,  a  signature  to 
which  is  found  to  be  a  forgery,  does  not  operate  as  payment  of  the  original 
Qote  or  an  extinguishment  of  the  right  of  action  thereon:  Goodrich  v.  Tracy, 
43  Vt  314;  5  Am.  Rep.  281;  Allen  v.  Sharp,  37  Ind.  67;  10  Am.  Rep.  80; 
and  to  the  same  effect,  substantially,  is  Spritujer  v.  Huhl>nrJ,  82  Me.  299; 
Oo'ijn-ii  V.  CrUler,  121  Ind.  203;  Stratum  v.  McMakin,  84  Ky.  641;  4  Am. 
St.  lUp.  215. 
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Ornb  V.  Fridenbero. 

[143  PlNMSTLTAMIA  STATB,  487.] 

BlOBT  TO  Mandatory  Injunction  Lost  bt  Gross  Lachks.  —  A  chancellor 
does  not  interfere  by  way  of  mandatory  injunction,  even  though  the  in« 
jury  ia  clearly  established,  where  there  heis  been  long<continued  delay 
in  asserting  the  right,  and  a  remedy  exists  at  law.  A  mandatory  injunc- 
tion to  restrain  the  maintenance  of  buildings  upon  an  adjoining  lot,  in 
yiolation  of  restrictive  covenants  in  a  conveyance  thereof,  will  not,  there- 
fore, be  granted,  where  all  the  buildings  complained  of  have  been  for 
many  years  in  full  view  of  the  party  applying  for  the  injunction.  But 
.  although  he  is  not  entitled  to  an  injunction  in  such  a  case,  he  may  still 
me  at  la7,  and  recover  damages,  if  he  can  show  that  be  has  sustained 
any. 

Ohanos  07  Circumstances  and  Surroundings  mat  Justitt  Refusal  to 
Restrain  Violations  of  Buildino  Restrictions.  —  An  entire  change 
of  circumstances  and  surroundings  in  the  neighborhood  of  the  property, 
and  in  the  character  of  the  improvements  and  the  purposes  to  which  they 
are  applied,  are,  it  seems,  sufficient  to  justify  a  chancellor  in  refusing 
an  injunction  to  restrain  violations  of  building  restrictions. 

Bill  for  an  injunction.    The  opinion  states  the  case. 

F.  Carroll  Brewster  and  John  G.  Johnson,  for  the  appellants. 

Oeorge  L.  Crawford  and  George  M.  Dallas,  for  the  appellee. 

Paxson,  J.  This  was  a  bill  filed  in  the  court  below  to  re- 
Btrain  the  defendants,  who  are  the  appellants  here,  from  con- 
tinuing to  maintain  certain  erections  on  the  premises  908 
Chestnut  Street,  Philadelphia,  upon  the  ground  that  they  were 
erected  in  violation  of  certain  building  restrictions  imposed 
npon  said  property  by  Edward  Shippen  Burd,  when  he  sold 
and  conveyed  it  to  Thomas  C.  Rockhill  in  1825.  The  title  to 
the  adjoining  or  Burd  property  has  been  vested  by  numerous 
mesne  conveyances  in  the  plaintiff,  and  the  Rockhill  property 
is  now  owned  by  the  appellants  as  testamentary  trustees. 

The  three  principal  matters  complained  of  in  the  bill  are: 
1,  A  stable  and  coach-house  on  Sansom  Street;  2.  A  bulk-win- 
dow on  Chestnut  Street;  and  3.  Two  frame  buildings  between 
the  Chestnut  Street  front  building,  and  the  back  buildings  on 
Sansom  Street.  The  court  sustained  the  bill,  and  awarded 
the  injunction  prayed  for.  As  to  the  stable,  the  injunction 
merely  prohibited  its  use  "  for  any  purpose  whatever,  except 
that  of  a  stable  and  coach-house."  It  could  not  have  been 
any  broader,  for  the  reservation  expressly  permitted  its  erec- 
tion, nor  did  the  reservation  limit  its  use  or  occupancy  further 
than  may  be  implied  from  the  designation  of  the  building  as 
a  "  stable  and  coach-house."     As  to  the  other  buildings,  the 
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injunction  was  mandatory,  and  the  decree  is  broad  enough  to 
require  their  destruction. 

The  answer  avers  that  the  erections  complained  of  are  the 
same  that  existed  on  the  premises  when  the  defendants'  testa- 
tor first  viewed  and  bought  the  premises  in  1875,  and  had  theo 
existed  for  more  than  twenty-one  years  previously.  There  is 
no  finding  by  the  master  which  essentially  contradicts  the 
answer  in  this  respect.  Exact  dates  are  not  very  material, 
in  our  view  of  the  case,  as  it  is  undisputed  that  all  the  struc- 
tures were  there  many  years  before  this  bill  was  filed. 

The  plaintiff  had  a  choice  of  remedies.  He  might  have 
brought  his  action  at  law,  or  he  might,  as  he  did,  file  his  bill. 
By  adopting  the  latter  remedy  he  submitted  his  case  to  the 
conscience  of  a  chancellor,  who  will  or  will  not  enforce  a  mere 
legal  right,  as  the  equities  of  the  case  demand.  A  chancellor 
docs  not,  and  ought  not,  to  interfere  by  way  of  mandatory  in- 
junction, even  though  the  injury  be  clearly  established,  where 
there  has  been  long-continued  delay  in  asserting  the  right, 
and  a  remedy  exists  at  law.  The  plaintiff  had  only  to  look 
out  of  liis  side  windows  to  see  the  erections  in  the  yard,  and 
the  bulk-window  on  Chestnut  Street  was  plainly  before  him 
every  day  as  he  entered  and  left  his  own  store.  It  must  not 
be  forgotten  that  the  defendants  did  not  put  up  the  offending 
building,  nor  did  their  testator.  He  found  them  there  when 
he  purchased  the  property,  and  may  well  have  supposed  that 
the  restrictions  were  no  longer  in  force.  Be  that  as  it  may, 
the  fact  remains  that  the  plaintiff  was  guilty  of  very  gross 
laches  in  enforcing  his  rights.  If  there  is  anything  well  set- 
tled in  equity,  it  is  that  a  chancellor  will  not  extend  the  aid 
of  an  injunction  where  the  party  has  slept  for  a  long  time 
upon  his  rights.  Authorities  might  be  cited  without  number, 
were  it  necessary.     I  shall  refer  to  a  few  only. 

I  find  the  law  upon  this  subject  nowhere  better  expressed 
than  in  2  High  on  Injunctions,  1159.  It  covers  the  present 
case  so  fully  that  I  give  the  extract  at  some  length:  "In 
considering  applications  for  relief  by  injunction  against  the 
breach  of  restrictive  covenants  contained  in  conveyances  of 
real  property,  the  courts  require  due  diligence  upon  the  part 
of  the  plaintiff  seeking  the  relief,  and  laches  or  acquiescence 
on  his  part  in  the  violation  of  the  restrictive  covenant  will 
ordinarily  defeat  his  application.  Indeed,  equity  requires  the 
utmost  diligence  in  this  class  of  cases  upon  the  part  of  him 
who  invokes  its  preventive  aid,  and  a  sliglit  degree  of  acqui- 
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escence  is  sufTicicnt  to  defeat  the  application,  since  every  re- 
laxation which  plaintiff  permits  in  allowing  erections  to  be 
made  in  violation  of  the  covenant  amounts,  pro  tanto,  to  a 
disaflSrmance  of  the  obligation.  Where,  therefore,  plaintiff 
lies  by  for  a  period  of  four  or  five  months,  permitting  defend- 
ants to  go  on  with  their  erections  in  disregard  of  the  cove- 
nant, he  will  be  denied  relief  by  injunction;  and  where  a 
vendor  of  real  property  takes  from  each  of  several  purchasers 
a  covenant  that  he  will  leave  unbuilt  a  certain  portion  of  the 
premises  conveyed,  he  will  not  be  permitted  to  enjoin  a  breach 
of  this  covenant  by  one  of  the  purchasers,  when  he  has  per- 
mitted prior  purchasers  to  violate  it  without  taking  proceed- 
ings against  them.  And  generally,  whenever  plaintiff  stands 
idly  by,  and  permits  the  erection  complained  of  to  be  made, 
and  expenses  to  be  incurred  therein  without  objecting,  his 
application  for  the  aid  of  a  court  of  equity  comes  too  late,  and 
will  not  be  entertained.  Thus  where  purchasers  of  real  es- 
tate have  bought  upon  condition  that  they  are  to  use  the  land 
for  a  specific  purpose,  and  none  other,  they  will  not  be  re- 
strained from  using  it  for  other  purposes  when  plaintiff  has 
permitted  them  to  go  on  without  objection,  and  to  incur  large 
expenses  in  the  work  proposed,  no  suflBcient  excuse  being 
shown  for  the  delay  in  invoking  the  aid  of  equity." 

This  is  the  recognized  rule  in  England  and  this  country: 
See  German  etc.  Asylum's  Appeal,  115  Pa.  St.  165;  Mitchell  v. 
Steward,  L.  R.  1  Eq.  541;  Roper  v.  Williams,  12  Eng.  Ch.  23; 
Water  Lot  Co.  v.  Bucks,  5  Ga.  315.  In  Clarlc  v.  Martin,  49  Pa. 
St.  289,  where  a  mandatory  injunction  was  awarded  to  abate 
a  building  erected  in  violation  of  a  restriction,  the  application 
was  promptly  made  before  its  erection.  Indeed,  I  doubt  if  a 
case  can  be  found  in  the  books  where  an  injunction  has  been 
awarded  after  the  delay  that  has  been  shown  here. 

This  practically  disposes  of  the  case.  Were  it  necessary  to 
go  further,  a  strong  argument  might  be  made  against  award- 
ing the  injunction  by  reason  of  the  changed  circumstances. 
When  Mr.  Burd  conveyed  this  property  to  Mr.  Rockhill  in 
1825,  he  lived  in  the  old  mansion  at  the  southwest  corner  of 
Ninth  and  Chestnut  streets.  The  lot  was  over  one  hundred 
feet  in  front,  and  extended  back,  with  a  stable  on  the  San- 
Bom  Street  front.  The  house  had  wings  on  each  side,  reced- 
ing somewhat  from  the  front  line  of  the  main  building.  It 
was  natural  that  he  should  restrict  the  building  on  Chestnut 
Street  to  the  line  of  his  wings,  and  the  erection  of  high  build- 
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ings  in  the  rear;  yet  he  permitted  the  erection  of  a  stable  and 
coach-house  on  the  rear  of  tlie  lot  similar  to  his  own.  After 
Mr.  Burd's  death,  the  whole  scene  was  changed.  The  old 
Burd  mansion  was  demolished,  and  a  row  of  stores  now  oc- 
cupy its  site.  There  is  nothing  to  show  that  the  erections  on 
908  interfere  in  any  sensible  degree  with  plaintilT's  enjoyment 
of  light  and  air.  The  stable  has  not  been  used  for  many 
years  as  such;  it  is  now  used  as  an  oflice  by  the  Edison  Light 
Company.  The  location  is  no  longer  a  residential  neighbor- 
hood, and  a  stable  there  would  be  far  more  objectionable  than 
its  present  use,  even  if  it  could  now  be  rented  for  that  pur- 
pose. This  entire  change  of  circumstances  and  surroundings 
might  well  make  a  chancellor  hesitate  ere  he  applied  the 
strong  arm  of  an  injunction.  There  is  a  line  of  well-decided 
cases  which  hold  that  such  changes  in  the  neighborhood,  the 
character  of  the  improvements,  and  the  purposes  to  which 
they  are  appled,  are  suflBcient  to  justify  a  chancellor  in  re- 
fusing an  injunction  to  restrain  violations  of  building  restric- 
tions. It  is  sufficient  to  refer  to  Page  v.  Murray^  46  N.  J.  Eq. 
325;  Columbia  College  v.  Thacher,  87  N.  Y.  319;  41  Am.  Rep. 
365;  Peck  v.  Matthews,  L.  R.  3  Eq.  517;  Sayera  v.  Collyer,  24 
Ch.  Div.  180;  Duncaii  v.  Central  Pass.  R'y  Co.,  85  Ky.  525. 

While  we  think,  for  the  reasons  given,  that  the  plaintiflF  is 
not  entitled  to  an  injunction,  he  may  still  sue  at  law,  and 
recover  damages,  if  he  can  show  he  has  sustained  any. 

The  decree  is  reversed,  and  the  bill  dismissed,  at  the  costs 
of  the  appellee.  

Injunction —  Laches.  — Equity  will  refuse  to  grant  an  injunction  to  one 
who  has  been  guilty  of  an  unreasonable  delay:  Sheldon  v.  Rockvocll,  9  Wis. 
166;  76  Am.  Dec.  265,  and  note;  Logatuport  v.  Uhl,  99  Ind.  531;  49  Am. 
Rep.  109,  and  note;  Denver  etc  R.  R.  Co.  v.  Domke,  11  Col.  247;  £<uore  v. 
fferiid,  82  Va.  474. 


Duncan  v.  Hartman. 

[143  Pennsylvania  State,  596.1 

AoKNOT  TO  Mahaob  Property,  Authoritt  Implied  by. — An  agency  to 
manage  property  implies  authority  to  do  with  the  property  what  has 
previously  iMen  done  with  it  by  the  owners,  or  others  with  their  express 
or  implied  consent,  or  to  do  with  it  what  is  usual  and  customary  to  do 
with  property  of  the  same  kind  in  the  same  locality. 

Agreement  Granting  Right  to  Quarry  Stone  is  Lease.  —  An  agree- 
ment granting  to  a  person  the  sole  right  to  quarry,  take,  and  sell  stone 
from  a  tract  of  land  for  a  term  of  fifteen  years  is  a  lease  of  the  land. 
But  it  is  not  prima/acie  auch  a  lease  of  wild  mountain  laad  m  it  ordi> 
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narily  given  in  the  maoagoment  of  such  land  by  an  agent  appointed  for 
a  single  year. 

LsiiSK  Prima  Facie  beyond  Acthoritt  of  Agent  when.  —  A  lease  made 
by  an  agent  appointed  for  a  single  year,  granting  to  the  lessee  the  ex* 
elusive  right  to  quarry,  take,  and  sell  stone  from  a  tract  of  wild  moun- 
tain land  for  a  term  of  fifteen  years  is  prima  facie  beyond  such  agent's 
authority.  But  such  a  lease  may  be  validated  by  showing  a  previous 
course  of  dealing  with  the  land  by  the  owners  and  the  agent,  which 
gives  a  construction  by  the  parties  themselves  to  the  agent's  authority 
under  his  written  employment.  The  burden  of  proving  the  validity  of 
the  lease  is,  however,  upon  the  lessee,  and  it  is  the  province  of  the  jury, 
though  the  evidence  is  undisputed,  to  determine  therefrom  whether  he 
has  met  this  burden  to  their  satisfaction. 

Ratification  of  Lease  bt  Ebceitino  Rents.  —  Where  the  owners  of  land, 
which  a  person  assuming  to  act  as  their  agent  has  leased,  receive  rents 
under  the  lease,  knowing,  or  having  such  notice  that  they  are  bound  to 
know,  that  they  came  as  rents  under  the  lease,  this  will  be  evidence  of 
their  ratification. 

Lease  iNroRMALLr  ExEcxrrED  bt  Agent  Fboteots  Lessee  from  being 
Treated  as  Trespasser  when.  —  A  lease  of  land  signed  by  the 
agent  of  the  owners,  merely  as  agent,  which  recites  the  names  of  the 
owners  as  his  principals,  and  purports  to  be  a  grant,  not  in  his  own  right, 
but  as  agent,  will,  if  otherwise  valid,  protect  the  lessee  in  possession 
from  being  treated  as  a  trespasser. 

Trespass  brought  by  the  plaintiffs  against  the  defendant. 
The  acts  complained  of  were  the  taking  of  ganister  stone  from 
the  locus  in  quo.  The  defendant  justified  his  acts  under  the 
lease  referred  to  in  the  opinion.  The  court  instructed  the 
jury  to  find  for  the  defendant,  which  they  did,  and  the  plain- 
tiffs appealed.     Other  facts  appear  from  the  opinion. 

H.  M.  Baldridge  and  Alexander  King,  for  the  appellants. 

Martin  Bell  and  John  D.  Blair,  for  the  appellee. 

Mitchell,  J.  The  title  to  the  land  being  admitted  in 
plaintiffs,  the  defendant  had  the  burden  of  showing  that  his 
act  was  not  a  trespass.  This  he  undertook  to  do  by  the 
written  agreement  between  himself  and  Cooper;  and  as  that 
set  out  in  express  terms  that  Cooper  was  acting  as  agent  for 
the  Duncan  heirs,  defendant  was  bound  to  show  that  it  was 
within  Cooper's  authority  as  such  agent.  Cooper's  authority 
was  in  writing,  and  was  "  to  act  as  our  agent  for  our  proper- 
ties, ....  and  honestly  and  diligently  manage  said  prop- 
erties." The  delegation  of  power  here  is  very  general,  but 
also  very  vague;  and  its  precise  limits  must  depend  very 
largely  on  the  circumstances  as  shown  by  the  evidence.  It  is 
conceded  that  it  would  not  authorize  the  sale  of  the  land, 
while,  on  the  other  hand,  it  is  equally  clear  that  it  would 
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authorize  leases  in  the  ordinary  form  for  ordinary  terms. 
Between  these  extremes  may  be  a  series  of  more  or  less 
debatable  nets,  as  to  which  the  only  rule  that  can  be  laid 
down  as  matter  of  law  is,  that  an  agency  to  manage  implies 
authority  to  do  with  the  property  what  has  previously  been 
done  with  it  by  the  owners,  or  others  with  their  express  or  im- 
plied consent;  or  further,  to  do  with  it  what  is  usual  and  cus- 
tomary to  do  with  property  of  the  same  kind  in  the  same 
locality.  Thus  farming  land  could  be  leased  for  terms  and 
upon  conditions  usual  for  farms  in  the  neighborhood.  If 
there  was  an  open  mine  on  the  land,  the  management  of  the 
property  would  include  the  working  or  leasing  of  it  in  any 
way  usual  for  such  mines;  while  the  opening  of  a  mine  on 
land  which  had  never  been  mined  before  would  be  a  more 
doubtful  act,  and,  except  in  a  mining  country,  would  not 
prima  facie  come  within  the  terms  of  such  an  agency. 

The  agreement  between  Cooper  and  defendant  granted  the 
latter  the  sole  right  to  quarry,  take,  and  sell  ganister  stone 
from  a  certain  tract  of  land  for  the  terra  of  fifteen  years. 
Without  going  into  the  niceties  of  distinction  between  li- 
censes, chattel  interests,  and  sales  of  minerals  in  «tfu,  as 
sales  of  the  land,  it  is  suflBcient  for  the  present  case  to  say 
that  while  the  grant  from  Cooper  to  defendant  was  more 
than  a  license,  because  it  passed  an  exclusive  interest  in  the 
land  for  certain  purposes  for  the  specified  term,  it  was  less 
than  a  sale,  for  the  term  was  limited,  and  stone  not  actually 
taken  would  remain  part  of  the  land,  and  revert  to  the  lessor 
at  the  end  of  the  term.  It  was  therefore  a  lease,  a  chattel 
interest,  within  the  case  of  Brown  v.  Beecher,  120  Pa.  St.  590. 
But  the  inquiry  still  remains,  whether  it  was  such  a  lease 
as  is  ordinarily  given  in  the  management  of  land  similarly 
situated.  Prima  facie  we  do  not  think  it  was.  It  is  a  re- 
striction upon  the  owner's  control  of  his  land  for  a  terra  of 
fifteen  years;  and  yet  it  is  given  by  an  agent  who  was  ap- 
pointed for  a  single  year,  which  had  nearly  expired.  It  was 
not  a  grant  of  a  right  to  take  an  annual  profit  which  would 
be  replaced  by  nature,  so  that  the  land  would  come  back  to 
the  owner  in  the  same  condition  that  it  left  his  control,  but 
a  diminution  of  the  body  of  the  land  itself,  to  the  permanent 
diminution  of  its  value.  It  was  analogous  to  the  opening  of 
a  new  mine,  which  is  a  damage  to  the  inheritance,  and,  as 
such,  is  held  to  be  waste  in  a  life  tenant.  Such  a  grant  can- 
not fairly  be  held  to  be  within  the  power  of  an  agent  for  the 
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general  and  ordinary  manaagement  of  property.  The  jury, 
therefore,  should  have  been  instructed  that  the  lease  from 
Cooper  was  prima  facie  beyond  his  authority,  and  no  justifi- 
cation for  the  defendant's  acts. 

It  was  competent,  however,  for  the  defendant  to  Bhow  that 
the  circumstances  made  the  lease  valid.  This  he  might  do 
in  several  ways:  1.  By  showing  that  this  was  a  usual  and 
customary  way  of  dealing  with  land  of  that  kind  in  that 
neighborhood;  or  2.  By  showing  a  previous  course  of  dealing 
with  this  land  by  the  owners  and  the  agent,  which  gave  a 
construction  by  the  parties  themselves  to  the  agent's  au- 
thority under  his  written  employment.  This  view  of  the 
case  was  discussed  by  the  learned  judge  in  his  charge,  but 
he  fell  into  error  in  ruling  it  himself,  instead  of  leaving  it  to 
the  jury.  No  matter  how  undisputed  the  evidence  was,  its 
BuflBciency  was  for  the  jury.  The  burden  was  on  the  defend- 
ant to  show  a  course  of  dealing  which  would  enlarge  the 
prima  facie  powers  conferred  by  the  writing,  and  it  was  the 
province  of  the  jury  to  determine  whether  the  evidence  met 
this  burden  to  their  satisfaction.  The  prior  leasing  of  the 
ganister  to  other  parties.  Bice  and  McLanahan,  was  evidence 
of  the  willingness  of  the  owners  to  have  this  land  utilized 
in  this  way,  and  to  that  extent  reduces  the  force  of  the  ob- 
jection that  this  was  an  extraordinary  and  uncontemplated 
act  of  management.  But  the  McLanahan  lease,  which  ap- 
proximates most  nearly  to  defendant's,  seems  to  have  been 
made  with  previous  consultation,  and  consent  of  the  owners, 
and  would  get  its  validity  from  such  consent,  rather  than 
from  Cooper's  written  authority.  The  other  special  instances 
of  long  leases,  to  Delosier,  etc.,  with  the  attendant  explana- 
tions and  circumstances,  were  proper  for  the  consideration 
of  the  jury,  and  it  was  not  necessary  that  they  should  have 
been  made  under  the  identical  authority  to  Cooper,  of  Janu- 
ary, 1886.  A  course  of  dealing  may  be  as  well  shown  under 
a  series  of  successive,  if  substantially  similar,  papers  as  un- 
der one.  3.  Defendant  was  entitled  to  show  that  the  owners 
had  received  the  rent  which  he  paid  Cooper,  or  allowed 
Cooper  to  use  it  for  their  benefit,  without  objection.  This 
would  be  evidence  of  ratification  by  estoppel;  and  the  jury 
would  be  bound  to  consider  the  entry  of  the  money  on 
Cooper's  books,  the  accounts  that  he  sent  to  his  principals, 
their  opportunities  and  habit  of  examination  of  his  book- 
entries,  the  circumstances  of  the  handling  of  the  check  of 
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the  ganister  company  to  Duncan,  in  October,  1887,  and  the 
yariouB  yersions  of  the  conversation  that  then  took  place 
between  him  and  Cooper,  etc.,  as  bearing  upon  the  question 
whether  the  plaintiffs  accepted  the  money  as  part  of  Cooper's 
receipts  on  their  behalf,  knowing,  or  having  such  notice  that 
they  were  bound  to  know,  that  it  came  from  defendant  as 
rent  under  the  lease  in  dispute. 

If  the  jury  should  find  for  the  defendant,  under  the  fore- 
going principles,  the  informal  execution  of  the  lease  by 
Cooper  would  not  stand  in  the  way.  It  purports  to  be  a 
grant  from  Cooper,  not  in  his  own  right,  but  as  agent,  and 
his  principals  are  named  as  "the  Duncan  heirs,"  by  which, 
it  appears  to  be  conceded,  is  meant  the  plaintiffs.  It  is  not 
at  all  analogous,  therefore,  to  Bassett  v.  Hawk,  114  Pa.  St.  502, 
and  similar  cases,  where  the  instrument  purported  to  grant 
the  attorney's  own  estate,  only,  without  connecting  his  prin- 
cipal at  all. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Lkas>  —  Dcmrrnoir. —  Aa  to  what  agreements  constitute  leases,  and  the 
fluential  elements  thereof,  see  Jackson  v.  ffarsen,  7  Cow.  323;  17  Am.  Deo. 
617,  and  note  620,  621.  An  instrument  giving  the  right  to  quarry  and 
take  away  stone  from  land  for  a  number  of  years  is  not  a  transfer  of  the 
land,  but  a  lease:  Baker  r.  Hart,  123  N.  Y.  470.  To  the  same  effect  is  KiU 
r.  Oidmer,  114  Pa.  St  381. 

TRKsrASSKR,  Who  is  not.  —  One  who  enters  npon  land  in  good  faith, 
nnder  the  belief  that  he  is  in  the  exercise  of  his  rights  is  not  a  naked  trea- 
passer:  Mississippi  etc.  R.  B.  Co.  v.  Dtwiruy,  42  Miss.  555;  2  Am.  Rep.  608; 
StaU  y.  Crawley,  103  N.  C.  353. 

AoKNOT  —  Apthoritt.  — Evidence  of  the  usage  of  other  agents  of  a  sim. 
Oar  character  employed  by  the  same  principal  under  the  same  circumstances 
is  admissible  to  interpret  the  powers  of  an  agent:  Reese  v.  Meillock,  27  Tex. 
120;  84  Am.  Dec.  611.  A  power  of  attorney  "to  act  in  all  my  business,  in 
all  my  concerns,  as  if  I  was  present  myself,  and  to  stand  good  in  law,  in  all 
my  land  and  other  business,"  has  been  construed  not  to  give  authority  to 
sell  the  principal's  realty:  Ashley  v.  Bird,  1  Mo.  640;  14  Am.  Dec.  313. 
Anthority  given  to  an  agent  to  "  manage  "  a  hotel  has  been  decided  not  to 
bind  the  principal  for  carriages  hired  and  furnished  to  the  guests  of  the 
hotel:  Brockway  r.  Mvllin,  46  N.  J.  L.  448;  50  Am.  Rep.  442. 

AoBBOT — Ukauthorizrd  Lsxsb  —  Ratification.  —  A  leasing  of  lands 
by  a  person  ananthorized  may  be  ratified  by  the  owner  accepting  the  rent  as 
it  becomes  due:  McDowell  v.  Simpson,  3  Watts,  129;  27  Am.  Dec.  338,  and 
extended  note  npon  the  ratification  of  unauthorized  written  instruments 
generally. 
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TsADK-HARK,  What  IS  AMD  WHAT  IS  KOT.  —  A  trade-mark  Ui  a  distino* 
tire  sigQ  or  mark  by  which  the  manafactured  articles  produced  by  one 
person,  or  firm,  or  maker  are  distinguishable  from  those  produced  by 
rival  manufacturers.  It  is  not  an  invention,  nor  does  it  relate  to  or 
affect  processes  of  manufacture  or  mechanical  combinations. 

Size,  Shafk,  oa  Mode  or  Construction  of  TniNa  in  Which  Qoods  abx 
Pot  not  Trade-hark.  —  The  size,  shape,  or  mode  of  construction  of  • 
box,  barrel,  bottle,  or  package  in  which  goods  may  bepnt  is  not  a  trade* 
mark. 

Sign,  Device,  or  Mark  Originated  bt  One  Makuvactures  oannov 
BE  Adopted  bt  Another  as  his  Tbade-hark.  —  A  sign,  device,  or 
mark  originated  and  in  actual  nse  by  one  manufacturer  cannot  be 
adopted  and  registered  by  another,  who  takes  a  fancy  to  it,  as  his  trade* 
mark,  and  such  adoption  and  registration  will  not  confer  a  title  on  him 
who  makes  it,  because  it  would  be  an  infringement  upon  the  original 
owner. 

Manufacturer  not  Enjoined  from  Using  Label,  Bottle,  or  Mods  of 
Packing  when.  —  A  manufacturer  will  not  be  enjoined  from  using  a 
label  resembling  one  used,  but  not  originated,  by  the  plaintiff;  nor  from 
using  stock  bottles  to  which  neither  party  has  an  exclusive  right;  nor 
from  using  a  method  of  packing  bottles  which  any  one  is  at  liberty  to 
employ. 

Bill  in  equity.    The  opinion  states  the  case. 

William  Henry  Peace  and  F.  CarroU  Brewatery  for  the  appel- 
lants. 

J.  Levering  Jones,  John  0.  Johnson,  and  Carson  and  Phillips, 
for  the  appellees. 

Williams,  J.  The  cases  in  which  a  court  of  equity  will 
interfere  to  protect  a  trade-mark  are  divisible  into  two  classes. 
To  the  first  of  these  may  be  referred  those  cases  in  which  the 
trade-mark  has  been  registered  under  a  system  provided  by 
law  for  the  protection  of  the  owner  in  its  use.  To  the  other 
belong  all  those  cases  in  which  there  has  been  no  registration, 
and  in  which  the  true  ground  for  interference  is  the  preven- 
tion of  fraud.  In  cases  falling  within  the  first  class,  property 
in  the  trade-mark  is  shown  by  the  certificate  of  registration. 
In  those  belonging  to  the  second,  the  right  asserted  is  of  com- 
mon-law origin,  and  is  shown  by  proof  of  the  adoption  and 
use  of  the  trade-mark.  Its  invasion  is  a  fraud  upon  the  owner 
and  the  public,  to  be  restrained  on  principles  of  common 
right.  All  monopolies  are  odious,  and  their  maintenance  in 
favor  even  of  inventors  is  limited  in  duration.     When  a  statu- 
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tory  term  of  protection  is  over,  whatever  is  valuable  in  the 
subject  of  the  patent  becomes,  as  does  an  unpatented  inven- 
tion, a  contribution  to  the  public  welfare,  and  may  be  freely 
used  us  such.  Competition  is  essential  to  commerce,  and, 
witliin  legitimate  lines,  should  always  be  encouraged.  "The 
survival  of  the  fittest,"  is  a  law  of  trade,  no  less  than  of  the 
develo])ment  of  living  organisms;  and  from  the  struggle 
which  determines  who  and  what  is  "fittest"  come  general 
development  and  progress.  As  a  general  proposition,  it  may 
be  said  that  one  may  imitate  what  is  excellent  in  the  pro- 
cesses and  business  methods  of  his  neighbor  as  freely  and  as 
safely  as  he  may  imitate  what  is  good  in  his  moral  character, 
as  long  as  he  infringes  no  right  secured  to  him  by  statute, 
and  does  not  fraudulently  personate  him  or  simulate  his 
products.  An  inventor  who  secures  a  patent  for  his  device  is 
protected  in  his  exclusive  right  during  the  period  fixed  by 
law.  When  that  period  expires,  his  exclusive  right  expires 
with  it,  and  thereafter  he  stands  on  no  higher  ground  than 
any  other  citizen  who  may  desire  to  use  the  thing  or  combina- 
tion covered  by  the  patent.  The  rules  applicable  to  trade- 
marks are  quite  different.  A  trade-mark  may  increase  in 
value  to  its  owners  by  use,  and  the  law  could  not  put  a  time 
limit  on  the  owner's  right  to  it,  any  more  than  it  could  put  a 
limit  upon  his  right  to  use  any  other  article  of  property. 

A  trade-mark  is  not  an  invention.  It  does  not  relate  to  or 
affect  processes  of  manufacture  or  mechanical  combinations. 
It  is  a  sign  or  mark  by  which  the  manufactured  articles  pro- 
duced by  one  person,  or  firm,  or  maker  are  distinguishable 
from  those  produced  by  rival  manufacturers.  It  must  be  dis- 
tinctive, and  indicate  the  personal  as  distinguished  from  the 
geographical  origin  of  the  article  to  which  it  is  applied: 
Lmighmaii's  Appeal,  128  Pa.  St.  1.  Thus  Sonman,  the  name 
of  a  large  tract  of  land,  cannot  be  appropriated  by  one  of  sev- 
eral owners  of  land  within  the  tract,  to  the  exclusion  of  the 
other  owners;  nor  Lackawanna  Valley,  by  one  operator  in 
that  valley,  to  the  exclusion  of  all  others.  But  the  trade- 
mark must  relate  to  and  distinguish  the  goods  to  which  it  is 
applied.  For  this  reason,  among  others,  the  size  or  shape  or 
mode  of  construction  of  a  box,  barrel,  bottle,  or  package  in 
which  goods  may  be  put  is  not  a  trade-mark.  If  there  is 
any  new  and  useful  combination  in  the  construction  of  such 
box  or  package,  it  should  be  patented  as  an  invention,  if  the 
owner  wishes  to  prevent  others  from  using  it;  but  such  pack- 
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age  cannot  be  registered  as  a  trade-mark.  A  sign,  device, 
or  mark  originated  and  in  actual  use  by  another  cannot  be 
adopted  and  registered  by  any  one  who  takes  a  fancy  to  it,  aa 
his  trade-mark,  and  such  adoption  and  registration  will  not 
confer  a  title  on  him  who  makes  it.  It  would  be  an  infringe- 
ment upon  the  original  owner,  and  from  the  wrong  so  done 
no  valid  title  could  grow.  A  trade  name  may,  in  a  general 
way,  be  treated  as  a  trade-mark,  and  protected  in  the  same 
manner.  When  a  business  has  been  conducted  by  some  per- 
son or  firm  under  a  particular  trade  name  until  the  public 
come  to  regard  the  name  as  affording  an  assurance  of  the 
good  quality  of  the  article  bearing  it,  the  name  is  a  valuable 
part  of  the  business  assets  of  the  person  or  firm  whose  skill 
and  integrity  have  won  confidence  for  it.  A  rival  who  should 
appropriate  the  trade  name  to  his  own  use  without  the  con- 
sent of  the  owners,  and  put  his  goods  on  the  market  bearing 
it,  as  though  they  were  made  by  the  rightful  owner  of  the 
trade  name,  is  guilty  of  a  fraud  on  the  public,  and  a  fraudu- 
lent taking  from  the  proprietors,  which  is,  both  in  intent  and 
effect,  a  larceny.  But  when  such  rival  puts  his  goods  on  the 
market,  on  their  own  merits  and  under  his  trade  name,  his 
neighbors  have  no  just  ground  of  complaint  if  he  has  imi- 
tated, adopted,  or  improved  upon  their  unpatented  methods 
and  processes:  Putnam  Nail  Co.  v.  Dulaney,  140  Pa.  St.  205; 
23  Am.  St.  Rep.  228. 

It  only  remains  to  apply  these  general  principles  to  the  case 
now  before  us,  so  far  as  they  are  applicable  to  the  questions 
raised  by  the  appeal  of  the  defendant  below.  The  plaintiffs 
claim  that  the  front  or  face  label  on  their  bottles  has  been 
registered  by  them  as  a  trade-mark.  It  is  put  on  obliquely 
to  the  length  of  the  bottle.  It  bears  the  name  of  the  liquid 
in  the  bottle  thus:  "  Hoyt's  German  Cologne."  It  also  bears 
the  name  and  residence  of  the  makers,  and  a  reference  to  the 
fact  of  its  registration.  They  also  claim  the  following  unregis- 
tered trade-marks:  A  bottle  having  a  depression  or  panel  on 
the  back  side;  a  cap-label  over  the  cork  in  the  bottle;  a  pecu- 
liar mode  of  arranging  and  packing  bottles  in  boxes;  and  in 
the  name  of  the  article  sold,  viz.,  "  Hoyt's  German  Cologne." 
The  defendants  have  a  registered  label  or  trade-mark  which 
goes  upon  the  bottle  at  right  angles  with  its  length,  and  which 
contains  the  name  of  the  liquid,  "  Hoyt's  Egyptian  Cologne," 
with  a  view  of  a  pyramid  and  the  head  of  the  Sphinx,  with 
the  names  and  residence  of  the  makers,  and  a  reference  to  its 
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registration.  The  learned  judge  of  the  court  below  held  that 
F.  Hoyt,  of  the  defendant  firm,  bad  a  legal  right  to  use  his 
his  own  name  in  his  business,  and  that  he  could  not  be  en- 
joined from  using  it  upon  goods  produced  by  himself.  The 
correctness  of  this  holding  is  not  raised  by  the  defendants' 
appeal.  The  learned  judge  also  held  that  the  defendants* 
trade-mark  or  label  was  not  an  infringement  upon  that  of  the 
plaintiffs,  whether  considered  by  itself  or  in  connection  with 
the  champagne-shaped  bottles  on  which  it  was  originally  used 
by  the  defendants.  This  also  must  be  regarded  as  settled  for 
the  purposes  of  this  appeal,  since  the  plaintiffs  have  not  ap- 
pealed, and  the  defendants  cannot,  from  this  ruling.  Then, 
too,  the  evidence  shows  very  clearly  that  the  bottle  with  the  de- 
pression or  panel  on  the  back  side,  which  both  parties  are  now 
using,  is  a  stock  bottle,  to  which  neither  of  them  has  any  ex- 
clusive right,  and  which  is  freely  sold  by  manufacturers  to  all 
who  apply.  This  bottle,  as  we  have  already  seen,  is  not  a 
trade-mark.  It  is  not  registered,  and  it  is  not  capable  of  regis- 
tration. It  is  in  common  use,  open  to  the  purchase  and  use 
of  all  who  may  fancy  its  shape,  in  the  same  manner  as  the 
other  stock  bottles.  The  cap-label  was  not  originated  by  the 
plaintiffs,  and  does  not  belong  to  them.  It  was  devised, 
according  to  the  uncontradicted  testimony,  by  Dr.  David 
Jayne,  a  Philadelphia  chemist  and  dealer  in  medicines,  and 
was  used  by  him  and  his  successors  for  years  before  and  since 
the  plaintiffs  assumed  to  adopt  it  as  their  own.  Their  adop- 
tion of  his  cap-label  gave  them  no  title  to  it.  The  mechani- 
cal arrangement  of  the  bottles  in  boxes  is  neither  an  inven- 
tion nor  a  trade-mark.  If  the  box  is  an  invention,  and  others 
are  to  be  prevented  from  using  it,  the  plaintiffs  should  have 
secured  a  patent  for  it.  Without  letters  patent  they  have  no 
exclusive  property  in  the  shape  or  construction  of  a  box. 
Whatever  one  manufacturer  or  tradesman  may  do  to  increase 
the  safety  of  his  goods  in  transportation,  or  to  display  them 
advantageously  upon  shelves,  counters,  or  in  show  windows, 
is  simply  a  good  example  or  model  for  the  public,  which  any 
one  interested  may  imitate  with  impunity. 

The  debatable  ground  presented  by  this  appeal  is  thus  seen 
to  be  very  narrow.  It  may  be  learned  to  the  best  advantage 
by  considering  the  language  of  the  court  below  and  the  form 
of  the  decree  made.  The  decree  did  not  hold  the  defendants* 
label  to  be  an  infringement,  or  deny  the  defendants  the  use  of 
their  name,  unless  used  as  an  initial  word.     On  the  contrary 
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the  learned  judge  said:  "  The  defendants  have  also,  we  think^ 
the  right  to  use  the  label  placed  on  the  sides  of  their  bottles." 
If,  therefore,  they  made  cologne,  and  sold  it  in  bottles  such  at 
they  used  at  first,  with  their  labels  upon  them,  they  were  ex- 
ercising a  clear  legal  right,  and  could  not  be  enjoined.  "  But," 
the  opinion  continues,  "the  defendants  must  be  enjoined  from 
putting  up  and  offering  for  sale  cologne  in  the  bottles  described 
in  the  bill,  with  the  labels  thereon."  The  court  held  that  the 
defendants'  label  was  no  infringement,  and  was  lawfully  used 
on  a  stock  bottle  with  a  champagne-bottle  shape;  but  if  the 
same  label  was  used  on  another  stock  bottle  having  a  panel 
on  the  back  side,  it  became  an  infringement  because  of  the 
shape  of  the  bottle  on  which  it  was  placed,  and  the  use  of  the 
label  on  such  a  bottle  must  be  prevented  by  injunction.  As 
both  styles  of  bottle  were  open  to  the  public  as  stock  bottles, 
the  label  was  as  lawful  upon  one  of  them  as  upon  the  other. 
The  plaintiffs  could  no  more  acquire  an  exclusive  right  to  a 
stock  bottle  by  priority  of  use  than  they  could  acquire  an  ex- 
clusive right  to  Dr.  Jayne's  cap-label  by  being  the  first  to 
appropriate  it  without  his  knowledge  or  consent.  Adopting 
the  conclusions  of  the  learned  judge,  that  the  label  of  the 
defendants  did  not  infringe  upon  that  of  the  plaintiffs,  w» 
cannot  sustain  this  decree.  It  is  accordingly  set  aside;  and 
as  no  ground  of  equitable  relief  appears  upon  the  record  be- 
fore us,  the  bill  is  dismissed,  at  the  cost  of  the  appellees. 


Trade-mark  —  What  is  and  What  is  not.  —  The  owner  of  an  original 
trade-mark  will  be  protected  in  the  exclusive  ase  of  all  forma,  marks,  or 
symbols  appropriated  aa  designating  the  true  origin  or  ownership  of  tha  ar> 
ticlea  to  which  they  are  attached:  Alff  v.  Radam,  77  Tex.  630;  10  Am.  St. 
Rep.  792,  and  note.  As  to  what  may  constitute  a  trade-mark,  see  extended 
note  to  PaHrid(je  v.  Menck,  2  Barb.  Ch.  101;  47  Am.  Dec.  281;  Metcalfe  r. 
Brand,  86  Ky.  331;  9  Am.  St.  Rep.  282,  and  note. 

Trade-mark  —  Property  in.  —  No  person  can  lawfully  as«  any  sign  «r 
device  adopted  by  another  for  use  on  articles  of  his  manufacture,  to  desig> 
nate  similar  articles  of  different  origin:  Syinonda  v.  Jones,  82  Me.  302;  17 
Am.  St.  Rep.  485;  Brewer  v.  Lamar,  69  Ga.  656;  47  Am.  Rep.  766;  Roberl- 
son  V.  Berry,  50  Md.  591;  33  Am.  Rep.  328,  and  extended  note;  Fotter  t. 
Blood  Balm  Co.,  77  Ga.  216;  Keller  v.  Goodrich  Co.,  117  Ind-  566. 

TradS'MARK.  —  A  trade-mark  must  be  shown  to  have  exiated,  before  aa 
injunction  will  issue:  Note  to  Ptttnam  eie.  Co.  y.  Dukune}/,  23  Aa.  Si.  B«f. 
229. 
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[1-13   PKNNBYLVANIA  8TATK,  MZ] 

OiTT  Ordinanci  PRouiBiniro  Canvassing  without  Liobnhi  VALn>  Exkb« 
CI.HK  or  Polios  Powkr.  —  A  city  ordinance,  enacted  by  legislative  ao* 
thority,  forbidding  any  person  to  engage  in  the  bnsineaa  of  canvassing  or 
soliciting  within  the  city  for  orders  for  goods,  books,  paintings,  wares, 
or  merchandise  of  any  kind,  without  first  obtaining  a  license  from  the 
mayor,  upon  payment  of  certain  fees  therefor,  and  imposing  a  penalty 
for  its  violation,  is  a  valid  exercise  of  the  police  power  of  the  state. 
And  if  such  ordinance  is  equal  and  uniform  in  its  operation,  and  doM 
not  discriminate  between  citizens  of  the  different  states,  it  is  not  in  vio> 
lation  of  the  interstate  commerce  clause  of  the  federal  constitution. 

Action  to  recover  a  penalty  for  the  violation  of  a  city  ordi- 
nance. The  defendant  was  tried,  convicted,  and  fined  andtr 
the  ordinance.     The  other  facts  are  stated  in  the  opinion. 

Roger  Sherman  and  Samuel  GrumJ)inef  for  the  appellant. 
George  A.  Chase,  for  the  appellee. 

Williams,  J.  There  are  two  questions  presented  by  this 
record.  The  first  is,  whether  the  court  below  was  correct  in 
finding  as  a  fact  that  the  defendant  was  a  peddler.  The 
other  is,  whether,  as  a  matter  of  law,  the  defendant  is  engaged 
in  interstate  commerce,  and  is  under  the  protection  of  the  na- 
tional government.  If  the  defendant  is  a  peddler,  the  law  is 
settled  in  this  state  that  he  is  not  above  the  obligation  to 
conform  to  the  requirements  of  the  laws  of  the  state  regulat- 
ing the  business  of  peddling.  The  legislature  has  pronounced 
his  business  to  be  injurious  in  tendency,  and  has  forbidden 
any  one  to  engage  in  it,  except  under  certain  regulations,  in- 
tended to  bring  such  person  under  the  notice  of  the  local  au- 
thorities, and  afford  some  little  security  for  his  good  behavior. 
These  regulations  have  been  made  in  the  exercise  of  the  po- 
lice power,  to  protect  the  public  from  fraud  and  violence,  and 
they  are  constitutional  and  valid:  Commonwealth  t.  Gardner^ 
133  Pa.  St.  284;  19  Am.  St.  Rep.  645. 

But  what  is  the  defendant's  business,  as  gathered  from 
the  facts  appearing  in  the  case  stated?  He  certainly  is  not 
an  importer,  or  a  wholesale  dealer  supplying  the  trade  in 
this  state,  from  a  source  of  supply  beyond  the  state  lines,  in 
original  or  unbroken  packages.  He  is  not  a  "  drummer,"  or 
traveling  agent,  acting  as  an  intermediary  between  the  im- 
porter or  the  wholesaler  and  the  local  trade.  Although  he 
carries  a  few  articles  on  his  back  or  in  his  wagon,  he  would 
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hardly  ask  us  to  hold  that  he  was  engaged  in  interstate  trans- 
portation. He  comes  into  this  state,  according  to  the  case 
Btated,  in  order  that  he  may  here  engage  in  the  business  of 
going  from  house  to  house  to  sell  frames  and  pictures  for  a 
dealer  who  resides  in  another  state.  He  hunts  his  customers 
in  their  own  homes.  To  the  inmates  of  the  homes  into  which 
he  intrudes  himself,  he  exhibits  what  he  alleges  to  be  a  sam- 
ple of  the  goods  he  is  prepared  to  supply.  The  only  apparent 
difference  between  him  and  the  ordinary  pack-peddler  is,  that 
the  peddler  produces  the  precise  article  he  offers  for  sale,  and 
delivers  it  to  the  purchaser  on  the  spot,  while  the  defendant 
produces  from  his  pack  a  sample.  The  customer  buys  on  hia 
assurance  that  the  article  will  be  like  it,  and  the  article  is 
subsequently  delivered  by  some  itinerant,  or  by  express,  if  it 
is  delivered  at  all.  There  is  in  each  case  the  same  intrusive 
domiciliary  visitation,  the  same  relentless  personal  pursuit  of 
a  purchaser,  the  same  practiced  and  persistent  itinerant  sales- 
man adroitly  pressing  his  wares  on  the  attention  of  those  who 
neither  need  nor  wish  for  them,  but  who  are  unable  to  resist 
the  wiles  or  penetrate  the  deceptions  practiced  upon  them. 
The  business  of  both  is,  in  general  character,  the  same. 
Whether  the  difference  in  mode  of  delivery  should  distin- 
guish the  one  from  the  other  is,  in  this  case,  a  matter  of  no 
consequence  whatever. 

The  ordinance  under  which  this  suit  was  brought  is  not 
directed  against  peddlers  by  name,  but  against  a  particular 
method  of  making  sales  of  goods.  It  forbids  any  person, 
whether  a  citizen  of  this  or  any  state,  to  engage  in  the  busi- 
ness of  canvassing  or  soliciting,  within  the  city  of  Titusville, 
for  orders  for  goods,  books,  paintings,  wares,  or  merchandise 
of  any  kind,  without  first  obtaining  a  license  from  the  mayor 
for  that  purpose.  It  does  not  discriminate  against  citizens  of 
other  states,  or  goods  grown  or  manufactured  in  other  states. 
It  does  not  wholly  prohibit  the  exercise  of  any  trade  or  busi- 
ness. It  regulates  a  particular  business  in  such  a  manner  as 
to  bring  those  who  engage  in  it  under  the  notice,  and  so  far 
as  possible  under  the  supervision,  of  the  police  authorities  of 
the  city.  Whether  the  defendant  is  a  peddler  is  therefore  not 
the  question  to  be  settled.  It  is,  whether  the  defendant  is 
engaged  in  the  business  described  in  the  ordinance.  If  he  is, 
and  the  agreed  facts  show  clearly  that  he  is,  then  he  must 
obey  it,  or  show  that  it  is  not  binding  on  him.  We  do  not 
understand  that  he  denies  the  power  of  the  city  to  pass  such 
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an  ordinance,  upon  the  authority  of  any  of  our  own  cases.  The 
case  of  Warren  Borough  v.  Geer,  117  Pa.  St.  207,  involved  the 
validity  of  an  ordinance  drawn  in  almost  the  identical  words 
found  in  this  one.  The  court  below  held  that  the  borough 
had  not  power  to  pass  such  an  ordinance,  because  it  interfered 
with  the  exercise  of  a  common  right.  This  court  held  other- 
wise, and  distinctly  asserted  the  power  of  the  borough  to 
make,  and  the  duty  of  the  courts  to  enforce,  the  ordinance. 
But  it  is  urged  that  the  United  States  courts  have  held  an- 
other doctrine,  and  that  we  should  put  ourselves  in  harmony 
with  the  law  as  held  by  them.  We  recognize  the  duty  to 
which  our  attention  is  thus  called,  and  shall  discharge  it  with 
great  pleasure  wherever  we  find  ourselves  in  conflict  with  the 
decisions  of  the  supreme  court  of  the  United  States  upon  this 
or  any  other  subject.  We  are  thus  brought  to  consider  the 
BO-called  "federal  question," — the  question  whether  the  man 
fwho  sells  ready-made  clothing,  pinchbeck  jewelry,  picture- 
.frames,  or  other  articles,  from  house  to  house,  by  personal 
-eolicitation  addressed  to  one  whom  he  has  brought  to  bay  in 
the  privacy  of  his  or  her  own  home,  is  engaged  in  interstate 
commerce,  and  therefore  superior  to  the  police  power  of  the 
states. 

We  shall  not  undertake  a  definition  of  interstate  commerce. 
It  is,  perhaps,  too  early  to  attempt  it;  but  the  supreme  court 
of  the  United  States  has  provided  us  with  abundant  author- 
ity upon  the  real  question  we  have  to  consider,  which  is, 
whether  the  business  of  the  defendant  is  subject  to  the  police 
power.  In  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  that 
court  laid  down  the  broad  proposition  that  "all  rights  are 
held  subject  to  the  police  power  of  the  state."  In  the  course 
of  a  very  satisfactory  discussion  of  the  subject  by  the  learned 
justice  delivering  the  opinion  of  the  court,  this  language  is 
employed:  "Whatever  diflerences  of  opinion  may  exist  as  to 
the  extent  and  boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory  definition  of  it, 
there  seems  to  be  no  doubt  that  it  does  extend  to  the  protec- 
tion of  the  lives,  health,  and  property  of  the  citizens,  and  to 
the  preservation  of  good  order  and  the  public  morals.  The 
legislature  cannot,  by  any  contract,  divest  itself  of  the  power 
to  provide  for  these  objects.  They  belong  emphatically  to 
that  class  of  objects  which  demand  the  application  of  the 
inaxini,  Salus  populi  suprema  lex."  In  ^fugler  v.  Kansas,  123 
U.  S.  G23.  a  law  which  did  not  regulate,  but  absolutely  pro- 
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hibited,  the  manufacture  and  sale  of  liquors  in  Kansas,  was 
sustained  as  a  valid  exercise  of  the  police  power.  To  the 
same  effect  is  Foster  v.  Kansas,  112  U.  S.  201.  Equally  con- 
clusive upon  this  point  are  the  oleomargarine  cases.  This 
state  forbade  both  the  manufacture  and  sale  of  that  commod- 
ity, except  under  restrictions  which  were  destructive  to  the 
business.  We  held  the  law  valid  as  an  exercise  of  the  police 
power,  and  on  appeal  the  supreme  court  of  the  United  States 
affirmed  the  decision:  Poivell  v.  Pennsylvania,  111  U.  S.  678; 
Walker  v.  Pennsylvania,  127  U.  S.  699.  The  fact  that  the 
article  the  manufacture  and  sale  of  which  is  regulated  or 
prohibited  is  made  under  the  authority  of  letters  patent 
granted  by  the  United  States  does  not  prevent  the  exercise 
of  the  police  power  of  the  states.  In  Patterson  v.  Kentucky, 
97  U.  S.  501,  this  question  was  raised,  and  it  was  held  that 
letters  patent  confer  no  new  or  independent  right  of  sale,  but 
secure  an  exclusive  right  in  the  discovery  to  the  inventor  or 
his  representative.  This  right  is  incorporeal,  but  '*  the  use  of 
the  tangible  property  that  comes  into  existence  by  the  appli- 
cation of  the  discovery  is  not  beyond  the  control  of  state  legis- 
lation." On  the  other  hand,  it  was  distinctly  held  in  Patterson 
V.  Kentucky,  92  U.  S.  501,  "that  the  right  which  the  patentee 
or  his  assignee  possesses  in  the  property  created  by  the  appli- 
cation of  a  patented  discovery  must  be  enjoyed  subject  to  the 
complete  and  salutary  power,  with  which  the  states  have 
never  parted,  of  so  defining  and  regulating  the  sale  and  use 
of  property  within  their  respective  limits  as  to  afford  protec- 
tion to  the  many  against  the  injurious  conduct  of  the  few." 
In  Webber  v.  Virginia,  103  U.  S.  344,  it  was  said  by  Mr.  Jus- 
tice Field,  delivering  the  opinion  of  the  court,  that  "the  patent 
for  a  dynamite  powder  does  not  prevent  the  state  from  pre- 
scribing the  conditions  of  its  manufacture,  storage,  and  sale, 
BO  as  to  protect  the  community  from  the  danger  of  explosion." 
But  while  the  existence  of  the  police  power  is  thus  clearly 
recognized  by  the  courts  of  the  United  States,  it  must  be  ex- 
ercised by  means  of  laws  that  are  equal  and  uniform  in  their 
operation.  It  must  not  be  made  use  of  as  a  means  for  dis- 
criminating between  citizens  of  the  different  states.  If  it  is, 
it  loses  its  police  character,  and  becomes  an  unconstitutional 
trade  regulation.  Thus  the  state  of  Missouri  passed  a  law 
prohibiting  the  sale  of  goods  grown,  or  produced,  or  manu- 
factured outside  of  that  state,  without  a  license.  To  sell  the 
same  goods  grown,  produced,  or  manufactured  within  the 
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Btate,  no  license  was  required.  This  law  was  held  to  be  void^ 
because  it  was  designed  to  operate  against  the  citizens  of  other 
states,  and  in  favor  of  the  citizens  of  Missouri:  Welton  v.  Mia- 
$ouri,  91  U.  S.  275.  When  the  burden  imposed  is  equal,  with- 
out regard  to  citizenship,  similar  laws  have  been  upheld:  Coe 
V.  Errolf  116  U.  S.  517.  If  the  defendant  was  an  importer  of 
frames,  there  could  be  no  doubt  of  his  right  to  ship  them  in 
original  bales  or  packages  into  the  state,  and  in  that  condition 
to  sell  them.  There  is  just  as  little  doubt  of  his  right  to  ship 
into  the  state  one  frame,  for  there  is  no  law  of  the  state  which 
prohibits  his  sale  of  a  single  frame.  What  the  law  is  aimed 
at  is,  not  the  sale  of  frames  at  wholesale  or  at  retail,  but  per- 
sonal solicitation  from  house  to  house  by  canvassers,  who, 
like  peddlers,  are  here  to-day  and  gone  to-morrow;  whose 
flippant  representations  cannot  be  stopped,  and  whose  frauds 
cannot  be  punished,  unless  they  are  brought  under  the  notice 
and  to  some  extent  under  the  control  of  the  local  authorities. 
What  trades  need  to  be  restricted  and  forbidden  to  all  who 
have  not  obtained  a  license  is  purely  a  legislative  question. 
The  sale  of  liquors,  the  keeping  of  a  hotel,  the  running  of  a 
cab,  the  keeping  of  a  lottery,  the  sale  of  lottery  tickets,  the 
practice  of  medicine,  the  manufacture  of  oleomargarine,  ped- 
dling from  house  to  house,  and  many  other  kinds  of  business 
have  been  the  subject  of  regulation,  restriction,  or  prohibition 
by  an  exercise  of  the  police  power  of  the  several  states. 
Where  the  courts  have  interfered  in  such  cases,  it  has  been, 
not  to  prevent  the  exercise,  but  to  prevent  the  abuse,  of  the 
police  power,  and  to  see  that  its  hand  was  laid  impartially, 
and  without  discrimination  between  states,  on  the  evil  to  be 
corrected.  W^hether  the  solicitation  from  house  to  house  by 
itinerant  venders  or  canvassers  is  an  evil  to  be  suppressed  or 
reduced  in  its  proportions  by  appropriate  legislation  is,  under 
ordinary  circumstances,  as  we  have  said,  a  legislative  ques- 
tion. If  it  was  for  us  to  determine,  a  glance  at  our  own  cases 
would  determine  it  The  books  are  full  of  cases  arising  out 
of  the  efforts  of  those  who  have  been  defrauded  to  recover 
their  money,  or  to  be  relieved  from  their  bonds  or  notes  given 
tinder  the  influence  of  a  bald  fraud,  or  wheedled  out  of  them 
under  pretense  that  they  were  signing  a  receipt,  an  order,  a 
promise  to  act  as  agent,  or  the  like.  There  is  probably  not  a 
county  in  the  commonwealth  into  whose  courts  the  victims  of 
the  frauds  of  traveling  canvassers  for  morus-inulticaulis  trees, 
patent  churns,  hay-forks,  washing-machines,  self-hooking  or 
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eelf-unhooking  whiffletrees,  and  a  hundred  more  equally 
worthless  things,  have  not  come  by  petition  to  open  judg- 
ment, or  by  aflBdavit  of  defense  to  an  action,  seeking  relief. 
It  is  the  same  story.  A  well-dressed,  plausible  stranger,  with 
flattery  and  promise  of  enormous  gains,  induces  some  honest 
but  inexperienced  man  to  sign  a  paper  promising  to  exhibit 
Bome  worthless  article  left  with  him  to  his  neighbors,  or  to  pay 
for  it  at  a  small  price,  when  he  has  sold  it  at  a  large  one,  or 
the  like,  and  goes  his  way.  Not  long  after,  some  other  stranger 
presents  to  the  astonished  victim  his  promissory  note  for  one, 
or  two,  or  five  hundred  dollars,  and  demands  payment.  It 
next  turns  up  in  the  hands  of  some  note-shaver,  and  then  liti- 
gation begins.  The  loss  to  industrious,  well-meaning  people 
by  these  practices  reaches  many  thousands  of  dollars  every 
year.  It  goes  to  support  in  idleness  a  class  of  swindlers  who 
should  be  in  prison.  The  subject  is  as  fairly  within  the  scope 
of  police  legislation  as  cheating  by  false  pretenses,  or  larceny 
by  a  bailee.  We  should  as  soon  expect  the  thief  who  stole 
goods  in  one  state  to  be  sold  in  another  to  be  protected 
under  the  interstate  commerce  powers  of  the  general  govern- 
ment, as  that  the  traveling  cheats  who  live  by  drawing  the 
blood  of  the  hard-working,  but  too  confiding,  farmers  and  me- 
chanics should  be  so  protected.  It  may  be  that  the  defend- 
ant is  honest,  and  sells  a  good  frame  for  an  honest  price. 
There  are,  no  doubt,  some  honest  peddlers  and  canvassers, 
worthy  men  and  women,  who  are  needy,  and  find  this  a  con- 
venient way  to  earn  money.  The  trouble  in  such  cases  is, 
that  they  are  in  a  business  that  men  and  women  who  are  not 
honest  employ  as  a  means  of  swindling,  and  that  the  busi- 
ness is  therefore  properly  put  under  some  regulations  and  re- 
strictions, that  seem  to  them,  and  that  in  their  cases  may 
really  be,  unnecessary  and  burdensome.  If  they  choose  to 
embark  in  the  sale  of  strong  drink,  or  in  the  sale  of  goods  as 
peddlers  or  as  canvassers,  or  of  oleomargarine,  they  must 
take  notice  of  the  restrictions  laid  upon  the  business  they  se- 
lect, and  comply  with  them. 
The  judgment  is  afl&rmed. 

PoLiOB  PowEK  —  License  —  Peddlers. —  The  state  may  pass  a  Btatat« 
requiring  one  to  procnre  a  license  who  goes  from  place  to  place  within  ita 
borders  taking  orders  for  and  selling  goods  or  other  personal  property:  State 
V.  Emert,  103  Mo.  241;  23  Am.  St.  Rep.  874,  and  note.  But  compare  Em- 
mons V.  Lewinton,  132  111.  380;   22  Am.  St.  Rep.  540,  .and  note. 
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Lanoastbb  Mills  v.   Merchants*   Cotton-prbss 

Company. 
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PmAonoB.  —  Uhdbb  a  Paatsb  for  General  RsLnr,  complainant  it  en- 
titlad  to  snob  other  and  additional  relief  from  that  specially  prayed  for 
M  the  allegation!  of  his  bill  will  support,  if  established  by  competent 
evidence. 

Oomcoy  Carrier  is  ISxsmftbd  rROBi  Liabilitt  for  Loss  or  Goods  bt 
Fire  ir  the  Birx  or  Lading  Purports  to  Exempt  Him  from  liability 
from  loss  by  fire  at  any  depot,  station,  landing,  or  warehouse,  if  the 
property,  consisting  of  cotton,  is  destroyed  by  fire,  without  any  negli- 
gence of  the  carrier,  and  while  in  the  warehouse  of  a  press  company,  in 
which  it  was  necessary  for  it  to  be  for  the  purpose  of  compression  before 
shipment. 

Common  Carrier.  —  Consideration  for  a  Stipulation  in  a  Bill  of 
Lading  Exempting  Carrier  from  LiABiLrrr  for  a  loss  by  fire  while 
the  property  to  be  carried  is  in  a  warehouse,  depot,  ur  station  will  be 
presumed,  if  aucb  stipulation  is  in  a  through  bill  of  lading,  and  a 
through-rate  was  granted  for  carriage  over  the  lines  of  more  than  one 
carrier. 

Carrier  is  not  Liable  for  Loss  or  Goods  bt  Fire  while  in  the 
Warehouse  of  its  Agent,  in  the  absence  of  neglip;ence  on  the  part  of 
the  carrier  or  agent,  when  the  bill  of  lading  stipulates  against  liability 
for  losa  by  fire  daring  the  time  the  goods  are  at  any  warehouse,  depot, 
eto. 

Carrier  —  Neoligence  —  Burden  of  Proof.  —  One  who  seeks  to  hold  a 
carrier  liable  for  a  loss  of  goods  by  fire  while  in  the  hands  of  a  ware- 
houseman must  allege  and  assume  the  burden  of  proving  that  such  lost 
resulted  from  the  carrier's  negligence,  if  the  bill  of  lading  purports  to 
exempt  the  carrier  from  liability  from  loss  by  fire  when  the  property  is 
in  any  warehouse. 

Practicr.  —  Uros  Bill  Confessed,  complainant  is  not  entitled  to  any  re- 
lief beyond  the  fair  scope  of  the  allegations  and  prayer  of  his  bilL 
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Tsi  Duty  Of  Waekhousemek  imposes  on  them  the  exercise  of  ordinary 
oar«  only,  or  in  other  words,  the  care  and  diligence  which  good  and 
capable  warehoasemen  are  accustomed  to  show  under  similar  circum- 
gtances. 

Warehouseman  will  not  be  Held  Liable  on  Account  of  a  Defect  in 
HIS  Wabehoitse  for  a  loss  of  goods  by  fire,  when  such  defect  did  not 
caus    the  fire  nor  in  any  way  contribute  to  the  loss. 

Burden  of  Proof,  as  between  Bailor  and  Bailee,  is  as  Follows: 
The  bailor  must  prove  the  contract  of  bailment  and  the  delivery  of  the 
goods;  then  the  bailee,  if  he  wishes  to  exonerate  himself  from  liability 
for  their  loss,  must  show  the  fact  and  manner  of  loss;  and  the  bailor 
must  assume  the  burden  of  establishing  that  the  loss,  though  by  fire, 
was  due  to  the  negligence  of  the  bailee. 

NSOLIGENCS   IS  NOT   PRESUMED  FROM   THE   DESTRUCTION  OF  GoODS  BT  FiRB 

while  in  the  hands  of  a  bailee  for  hire,  and  if  the  bailor  seeks  to  recover 
of  the  bailee  on  account  of  the  latter's  negligence,  he  must  allege  and 
prove  it. 

OONTBACTT  —  INTERPRETATION  OF,  BT  AlD  OF  ExTRINSIO  CIRCUMSTANCES. 
—  When  a  cotton-press  company  receives  cotton  and  issues  dray  re- 
ceipts therefor,  which  are  surrendered  by  the  owner  to  a  common  car- 
rier, which  issues  its  bill  of  lading  for  the  cotton  described  therein,  the 
obligation  of  the  cotton-press  company  is  not  terminated  by  such  sur- 
render, nor  is  it  wholly  measured  by  such  receipts;  but  in  order  to 
determine  the  extent  and  character  of  this  obligation,  we  must  look  to 
the  course  of  business  between  the  company  and  depositors  of  cotton, 
its  relations  to  cotton  buyers  and  shippers,  and  its  relations,  contractual 
and  otherwise,  to  the  carrier  who  issued  the  bills  of  lading  upon  its  dray 
receipts,  and  the  representations  made  by  its  ofScers  and  agents  to  those 
doing  business  with  it,  and  especially  to  those  who  took  and  surren« 
dered  snch  receipts. 

IvsxmANCE.  —  A  Carrier  has  Such  an  Insurable  Interest  in  the 
Goods  Intrusted  to  it  for  carriage  that  it  may  insure  not  only  its  in- 
terest or  its  liability,  but  the  whole  value  of  the  goods;  and  upon  so 
doing,  may  collect  the  whole  value,  and  after  reimbursing  itself  for  its 
special  loss,  hold  the  surplus  in  trust  for  the  owners. 

IXBURANCB  FOB  THE   BENEFIT   OF  A   CARRIER   UPON  GoODS   IN   ITS  CUSTODY, 

IF  NOT  Limited  to  the  Insurance  of  its  Liability  or  Interest, 
ia  an  insurance  of  the  whole  value,  and  one  in  which  the  owner  has 
therefore  an  interest;  and  extrinsic  exidence  is  not  admissible  to  control 
the  effect  of  a  policy  in  this  respect,  by  showing  tiiat  the  insurer  and 
assured  intended  to  insure  only  the  interest  or  liability  of  the  carrier. 
Warehouseman's  Obligation  to  Insure.  —  If,  by  the  terms  of  a  contract 
between  a  common  carrier  and  a  cotton-press  company,  the  former 
agrees  that  the  latter  shall  press  all  cotton  which  the  carrier  desires  to 
have  pressed  during  the  continuance  of  the  agreement,  and  that  the 
press  company  shall  warehouse  the  same,  load  it,  after  being  compressed, 
on  the  cars  of  the  carrier,  and  insure  it  while  in  its  custody  for  the  bene- 
fit of  the  carrier,  the  obligation  of  the  press  company  is  to  insure  against 
loss  by  fire  all  cotton  in  its  presses  for  its  full  value,  and  covering  every 
interest  therein.  Such  obligation  is  not  limited  by  the  life  of  the  dray 
tickets  issued  by  the  press  company,  nor  by  the  surrender  of  such  tick- 
ets and  the  issuing  of  a  bill  of  lading  by  a  carrier,  but  continues  aa 
long  as  the  cotton  remains  in  the  custody  of  the  press  company. 
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Wakkhocskman's  Liabilitt  to  Owner  ot  Property  for  not  Effectino 
IlfSDBANOK  TBKREON.  —  If  a  Warehouseman  at^rees  with  a  common  car* 
ri«r  to  receive  goods  from  the  latter,  and  to  insure  the  same  while  in  hi* 
keeping  for  the  benefit  of  the  carrier,  and  after  receiving  goods  pursu- 
ant  to  snoh  agreement,  fails  to  insure  them,  he  is  answerable  to  the 
owners  thereof  for  any  damage  resaltiiig  to  them  from  the  failure  to 
procure  insurance  as  stipulated. 

iKiCRANCB  —  Carrier  not  Liable  for  not  Effectino.  —  A  common  car- 
rier  which  procures  a  contract  with  a  cotton-press  company,  whereby 
the  latter  agrees  to  insure  all  goods  intrusted  to  it,  does  not  thereby  as- 
tame  the  obligation  to  insure  such  goods,  nor  make  itself  answerable  to 
their  owner  for  the  failure  of  the  press  company  to  insure  as  it  agreed 
to  do. 

Warkhucssman  Insuring  Propkrtt  in  hib  Cdrtodt  under  a  Con- 
TRAcrr  Rbquirino  Him  so  to  do  is,  in  respect  to  such  insurance,  the 
trustee  of  the  owners,  and,  as  such,  bound  to  make  proofs  of  loss,  and 
to  institute  proceedings  for  collection. 

Bkbaoh  of  Contract  to  Procure  Insurance  —  Measure  of  Damaoes.  — 
A  contract  to  procure  the  insurance  of  property  for  the  benefit  of  its 
owner  is  very  different  in  its  legal  effect  from  the  absolute  liability  of 
an  insurer.  If  the  insurance  is  not  procured  as  stipulated,  and  the 
property  is  subsequently  lost,  the  owner  cannot  recover  for  a  breach  of 
the  contract,  if  his  loss  was  in  fact  covered  by  insurance  effected  by 
himself,  and  the  breach  of  the  contract  to  procure  insurance  has  not 
damnified  him. 

IvsuRANCB  —  Payment  of  Loss,  What  is.  —  If,  after  a  loss  has  been  suf- 
fered,  the  insurer  pays  the  assured  a  sum  of  money  equivalent  thereto, 
bnt  exacts  and  receives  from  the  latter  a  writing  declaring  that  he  has 
borrowed  such  sura  as  a  loan  pending  an  investigation  and  determina- 
tion whether  the  loss  is  one  for  which  the  carrier  should  be  held  liable, 
and  that  if  the  carrier  should  be  so  held,  the  assured  agrees  to  return 
■neh  sum,  when  and  to  the  extent  it  shall  be  recovered  from  the  carrier, 
the  transaction  constitutes  a  payment  of  the  loss,  and  not  a  loan. 

IxSTTRANCE  —  SoBBOOATiON.  —  If  A  agrees  to  have  the  property  of  B  in- 
sured against  loss  by  fire,  but  is  guilty  of  a  breach  of  his  agreement, 
and  B  himself  procures  insurance  against  such  loss,  after  which  the 
property  is  destroyed  by  fire,  and  the  insurance  paid  to  B,  whereby  he  is 
indemnified  for  all  his  loss,  he  has  no  cause  of  action  against  A,  because 
A's  breach  has  done  him  no  damage;  nor  has  the  insurance  company 
any  claim  against  A.  It  cannot  be  subrogated  to  any  cause  of  action  in 
favor  of  B,  because  he  has  none. 

A  NUMBER  of  suits  Were  brought  against  the  cotton-press 
company  and  against  various  railway  companies,  arising  out 
of  the  loss  of  fourteen  thousand  bales  of  cotton  of  the  value 
of  seven  hundred  thousand  dollars,  destroyed  by  fire  while 
in  the  press  of  the  defendant  company  at  Memphis,  Ten- 
nessee. This  particular  suit  was  instituted  to  recover  the 
value  of  413  bales,  and  the  Merchants'  Cotton-press  and 
Storage  Company,  the  Newport  News  and  Mississippi  Val- 
ley Railroad  Company,  and   the  Indiana,  Bloomington,  and 
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Western  Railway  Company  were  made  parties  defendants. 
The  last-named  company  filed  no  answer,  and  a  decree 
pro  eonfesso  was  entered  against  it,  declaring  its  liabil- 
ity to  be  subordinate  to  that  of  the  other  defendants.  There 
was  also  a  decree  entered  for  the  full  value  of  the  cotton 
against  the  other  defendants,  the  liability  of  the  press  com- 
pany being  adjudged  to  be  primary,  and  that  of  the  Newport 
News  and  Mississippi  Valley  Railroad  Company  to  be  second- 
ary. From  this  decree  appeals  were  taken.  The  cotton  for 
the  loss  of  which  recovery  was  sought  was  purchased  at 
Memphis,  Tennessee,  on  November  16,  1887,  and  on  the  same 
day  delivered  to  the  cotton-press  company  for  compression 
and  delivery  to  the  Newport  News  and  Mississippi  Valley 
company,  to  be  by  it  in  turn  delivered  to  the  Indiana,  Bloom- 
ington,  and  Western  Railroad  Company.  The  latter  company 
issued  a  bill  of  lading,  stipulating  that  "  neither  this  nor  any 
other  carrier  shall  be  responsible  for  any  loss  or  damage  to 
said  property  by  fire  or  flood  while  at  depots,  stations,  yards, 
landings,  warehouses,  or  in  transit."  The  bill  further  de- 
clared that  neither  carrier  should  be  liable  for  loss  except  on 
its  own  line,  and  that  any  carrier  over  whose  route  the  cotton 
is  to  be  transported  shall  have  the  privilege,  at  its  cost,  of 
compressing  the  same,  and  shall  not  be  held  responsible  for 
unavoidable  delays  in  procuring  compression.  The  compress 
company  had  contracts  with  every  railway  entering  Memphis, 
and  its  contract  with  the  Newport  News  and  Mississippi  Val- 
ley company  was  as  follows:  — 

"copy  op  contract   between  the  compress   company   and 
the  newport  news  and  mississippi  valley  company. 

"This  agreement,  made  on  the  fifteenth  day  of  November, 
A.  D.  1886,  by  and  between  the  Newport  News  and  Missis- 
sippi Valley  company,  hereinafter  termed  the  party  of  the 
first  part,  and  the  Merchants'  Cotton-press  and  Storage  Com- 
pany, of  Memphis,  Tennessee,  hereinafter  termed  the  party  of 
the  second  part,  and  witnesseth  as  follows: — 

"1.  All  cotton  which  the  said  first  party  may  desire  to 
compress  at  Memphis  during  the  term  of  this  agreement  shall 
be  compressed  by  the  second  party  alone,  who  shall  also  ware- 
house the  same  such  time  as  may  be  required,  and  load  the 
same,  after  being  compressed,  on  the  cars  of  the  first  party,  as 
well  as  shall  insure  the  same  while  in  his  keeping  for  the  bene- 
fit of  the  first  party,  and  the  price  to  be  paid  therefor  by  said 
first  party  shall  be  at  the  rate  of  twelve  and  one  half  (12^) 
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cents  per  one  hundred  (100)  pounds  bill  of  lading  weights  for 
all  such  cotton  so  compressed,  etc.,  on  and  prior  to  the  thirty- 
first  day  of  August,  1887,  and  ten  (10)  cents  j)er  hundred 
(100)  pounds  bill  of  ladirtg  weights  for  all  cotton  com- 
pressed, etc.,  thereafter  during  the  term  of  this  agreement. 
This  compensation  covers  compressing,  loading  in  cars,  and 
insurance,  as  well  as  the  use  of  the  second  party's  grounds, 
sheds,  platforms,  and  all  services  rendered  by  said  second 
party  in  and  about  such  cotton  delivered  it  hereunder  until 
the  same  is  delivered  to  and  loaded  on  the  cars  of  the  first 
party  by  said  second  party. 

"2.  Such  compressing  and  loading  on  the  first  party's  cars 
is  to  be  done  by  the  second  party  promptly,  and  such  cotton 
shall  be  compressed  so  that  the  average  lading  shall  be  not 
less  than  twenty-six  thousand  (26,000)  pounds  per  car  of 
average  size. 

"3.  Such  insurance  shall  be  taken  for  the  benefit  of  the 
first  party  in  good  and  solvent  companies,  so  as  to  cover  any 
loss  while  such  cotton  is  under  the  second  party's  control,  and 
until  loaded  on  the  first  party's  cars. 

"4.  The  second  party  shall  be  liable  for  any  loss  arising 
from  negligence  or  lack  of  care  in  any  wise  to  such  cotton 
while  under  its  control,  agreeing  to  be  bound  therefor  as  a 
bailee  for  hire,  and  for  any  such  loss  shall  pay  the  first  party 
all  damages  and  cost,  or  the  first  party  may  retain  any  dues 
to  the  second  party  to  cover  such  loss.  This,  however,  not  to 
to  be  limited  to  the  amount  of  such  dues. 

"6.  The  first  party  hereby  constitutes  the  second  party  its 
agent  to  receive  such  cotton  for  it,  and  sign  receipts  on  which 
bills  of  lading  may  be  issued  when  cotton  is  delivered  in  com- 
presses or  grounds  in  the  navy-yard,  alongside  tiie  tracks  of 
the  first  party. 

"6.  So  far  as  it  can  legally  so  do,  the  first  party  agrees  to 
establish  no  other  compress  agency  nor  employ  any  other 
compress  to  do  its  compressing  of  cotton  at  Memphis  during 
the  term  of  this  contract. 

"7.  In  case,  at  any  time  during  the  term  of  this  contract, 
the  second  party  shall  do  for  any  other  person  the  like  servict 
as  herein  agreed  to  be  rendered  the  first  party  for  a  less  rate 
than  that  above  stipulated,  then  the  first  party  shall  pay  no 
more  than  such  lower  rate  for  any  compressing  hereunder; 
and  in  case,  during  tlie  term  this  contract  is  to  run,  any  otlier 
compress  conipiiny,  organization,  person,  or  corporation  siiould 


April,  1890.]    Lancaster  Mills  v.  Merchants*  etc.  Co.    591 

establish  other  compresses  at  Memphis  (called  the  taxing 
district  of  Shelby  County),  Tennessee,  and  do,  or  propose  to 
to  do,  compressing  and  the  other  services  above  agreed  to  be 
done  by  the  second  party  at  a  lower  rate  than  that  above 
stipulated  herein,  having  equal  facilities  therefor  and  pro- 
posing to  do  such  compressing  in  good  faith,  then  the  second 
party  agrees  and  binds  itself  thereafter,  during  the  time  such 
lower  rate  continues  in  force  by  such  competitor,  to  render 
the  services  and  do  the  things  hereinabove  stipulated  at  such 
lower  rate  so  offered  or  done  by  such  other  person,  corpora- 
tion, etc.  However,  if  and  when  such  competitive  or  lower 
rate  is  withdrawn,  then  the  rate  hereinabove  fixed  shall  again 
become  in  force. 

"8.  All  bills  for  compressing  cotton  shall  be  paid  weekly. 

"9.  Said  compress  company  guarantees  correct  loading  of 
such  cotton  in  said  first  party's  cars  and  the  correctness  of 
the  loading-list  for  same. 

"10.  This  contract  is  to  continue  in  force  until  the  thirty- 
first  day  of  August,  1896,  said  rate  of  twelve  and  one  half 
(12^)  cents  per  one  hundred  (100)  pounds  being  for  one  year 
from  the  first  day  of  September,  1886,  and  said  rate  of  ten 
(10)  cents  per  one  hundred  (100)  pounds  for  the  remaining 
nine  years,  and  this  contract  is  to  relate  back  to  the  said  1st 
of  September,  1886,  and  is  to  cover,  as  to  its  terras,  all  com- 
pressing of  cotton  done  by  the  second  party  for  the  first  partj 
since  that  date. 

"11.  The  contract  heretofore  made  between  the  Chesapeake, 
Ohio,  and  Southwestern  Railroad  Company  and  the  second 
party  above,  of  date  the  twenty -fifth  day  of  August,  1884,  is 
hereby  abrogated  and  annulled. 

"And  it  is  further  agreed,  and  one  of  the  terms  of  this 
contract,  that  the  second  party  will  compress  cotton  for  the 
first  party  as  rapidly  as  it  is  prepared  to  forward  same,  and 
in  case  of  the  second  party's  failure  to  so  do  at  any  time,  the 
first  party  shall  have  further  right  to  arrange  with  others  for 
such  service  during  the  second  party's  failure  aforesaid. 

"In  witness  of  all  of  which,  the  said  contracting  parties 
have  caused  the  names  of  their  respective  officials  to  be 
si^Jied  in  duplicate  hereto. 

"Newport  News  and  Mississippi  Valley  Company, 

"  By  John  Echols,  Third  Vice-President. 
"Merchants'  Cotton-Press  and  Storage  Company, 

"  By  Napoleon  Hill,  President." 
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Upon  the  receipt  of  the  cotton  from  drays,  the  press  company 
issued  dray  ticketB,  which,  so  far  as  material,  were  as  follows: 
**  Received  of  William  Bowles  and  Sons  by  the  Merchants' 
Cotton-press  and  Storage  Company,  and  covered  by  them  with 
insurance  for  the  owners,  as  interest  may  appear,  the  follow- 
ing  cotton,  in  good  order,  at  press  No.  4."  The  dray  tickets 
were  delivered  to  the  general  freight  agent  of  the  Indiana, 
Bloomington,  and  Western  Railroad  Company,  which  issued 
its  bill  of  lading  in  lieu  thereof,  and  gave  notice  to  the  com- 
press company  of  this  fact,  and  directed  it  as  to  the  route  over 
which  shipment  should  be  made.  On  the  day  after  the  receipt 
Df  the  cotton,  and  before  its  compression,  it  was  totally  de- 
stroyed by  fire,  and  the  insurance  which  had  been  effected  by 
the  company  on  the  cotton  in  its  custody  was  not  sufficient  to 
indemnify  the  owners  against  the  loss  sustained.  The  plain- 
tiff herein  had,  however,  a  running  policy  of  insurance  issued 
to  it  by  the  Insurance  Company  of  North  America.  Under 
this  policy,  that  insurance  company  paid  to  the  complainant 
an  amount  equivalent  to  its  loss,  and  took  a  receipt  or  agree- 
ment which  is  set  out  in  the  opinion,  and  under  which  it  was 
insisted  that  the  moneys  so  paid  were  not  received  in  pay- 
ment of  the  loss,  but  merely  as  a  loan  from  the  insurance 
company  to  the  complainant. 

Metealf  and  Walker,  and  Turley  and  Wright,  for  the  Mer- 
•bants'  Cotton-press  Company. 

Holmes  Cummins,  for  the  railway  company. 

Taylor  and  Carroll,  H.  C.  Warriner,  and  C.  W.  Frazer,  for 
the  complainant. 

Lurton,  J.  This  case  has  been  very  ably  and  elaborately 
argued,  and  we  deem  it  not  inappropriate  to  acknowledge 
our  very  great  indebtedness  to  the  learned  counsel  who  have 
appeared  in  the  cause. 

The  first  question  which  we  shall  consider  is  as  to  the  lia- 
bility of  the  railway  defendants  for  a  breach  of  their  obligation 
as  carriers  of  goods.  The  decree  of  the  chancellor  against 
them  was  predicated  upon  a  supposed  obligation  by- con  tract 
to  cover  with  insurance  the  cotton  of  complainant.  It  has 
been,  however,  very  much  pressed  upon  us  that  the  carrier  is 
liable  upon  a  wholly  different  ground,  to  wit,  for  a  breach 
of  duty  and  contract  as  carrier,  and  that  its  liability  in  this 
respect  is  primary  and   absolute,  regardless  of  any  special 
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obligation  to  insure.  A  careful  examination  of  the  pleadings 
discloses  no  allegation  of  fact  which  as  matter  of  law  would 
entitle  complainant  to  any  decree  against  either  railway  com- 
pany for  a  liability  as  carrier. 

The  primary  object  in  making  the  railway  companies  de- 
fendants, as  indicated  by  the  form  of  the  original  bill  and  the 
relief  especially  prayed,  seems  to  have  been  to  reach  the  com- 
press company  through  subrogation  to  the  rights  of  the  rail- 
Tay  company  having  a  contract  with  the  former  for  insurance 
covering  cotton  while  in  its  warehouse  for  compression. 

The  bill  concludes  with  a  prayer  for  general  relief;  and  if 
the  facts  stated  in  the  pleadings  are  such  as  would  entitle 
complainant  to  other  or  different  relief  than  that  especially 
prayed,  then,  under  well-settled  rules  of  equity  pleading,  such 
other  appropriate  remedy  may  be  granted.  The  facts  which 
involve  any  question  of  direct  liability  of  the  railway  defend- 
nts  as  carriers,  which  are  stated  in  the  bill,  are  briefly  as 
allows:  1.  That  the  Newport  News  and  Mississippi  Valley 
ompany  had  issued  its  permit  for  the  admission  of  this 
otton  into  the  press  designated  for  cotton  intended  for  ship- 
ment over  its  line,  on  account  of  the  Indiana,  Bloomington, 
and  Western  railway,  a  connecting  carrier;  2.  That  this  de- 
livery to  the  compress  company  was  for  compression  and 
delivery  to  the  Newport  News  and  Mississippi  Valley  com- 
pany as  initial  carrier,  to  be  by  it  transported  and  delivered 
to  the  Indiana,  Bloomington,  and  Western  railway  as  a  con- 
necting carrier;  3.  That  the  dray  receipts  of  the  compress 
Umpany  had  been  delivered  to  the  Indiana,  Bloomington,  and 
IV'^estern  railway,  and  its  through  bill  of  lading  accepted  for 
earriage  of  the  cotton  at  through-rate  of  freight  from  Memphis 
to  Clinton,  Massachusetts;  4.  That  the  cotton  was  burned 
while  yet  in  the  actual  custody  of  the  compress  company,  but 
after  issuance  of  bill  of  lading. 

This  bill  of  lading  is  made  an  exhibit  to  the  bill,  and  con- 
tains, among  other  things,  the  following  special  stipulations: 
1.  That  any  carrier  over  whose  line  the  cotton  may  pass  shall 
have  the  privilege,  at  its  own  expense,  of  compressing  the  cot- 
ton for'convenience  of  carriage;  2.  That  the  carrier  shall  have 
exemption  from  liability  for  loss  or  damage  by  fire  "  while  at 
depots,  stations,  yards,  landings,  warehouses,  or  in  transit";  3. 
That  each  connecting  carrier  shall  have  the  benefit  of  all  the 
stipulations  of  the  bill  of  lading;  4.  That  each  connecting 
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carrier  shall  be  responsible  onlj  for  loss  or  damage  occurring 
on  its  own  line. 

On  these  facts  it  may  be  assumed  that  while  the  actual  cus- 
tody of  the  cotton  was  with  the  compress  company  at  time  of 
the  loss,  yet,  as  between  the  owner  and  the  railway  line,  there 
was  a  good  delivery  to  the  carrier  under  the  bill  of  lading, 
which  provided  especially  for  compression,  and  which  accepted 
delivery  at  the  warehouse  of  the  compress  company  as  a  deliv- 
ery to  it.  Inasmuch  as  the  Indiana,  Bloomington,  and  West- 
ern railway  was  not  a  line  having  tracks  entering  Memphis, 
and  inasmuch  as  the  bill  alleges  a  delivery  was  to  be  made 
by  the  compress  company  to  the  Newport  News  and  Missis- 
sippi Valley  company  for  carriage  and  delivery  to  the  Indiana, 
Bloomington,  and  Western  railway  as  the  company  issuing 
bill  of  lading  and  as  connecting  carrier,  it  may  be  assumed 
that  the  liability  of  the  Newport  News  and  Mississippi  Valley 
company  was  precisely  the  liability  of  the  Indiana,  Bloom- 
ington, and  Western  railway,  and  that  the  cotton  was  held 
by  the  compress  company  for  compression  for  and  on  account 
of  the  Newport  News  and  Mississippi  Valley  Company,  and 
for  delivery  on  its  cars  when  compressed. 

The  liability  of  both  the  Indiana,  Bloomington,  and  West- 
ern railway  and  the  Newport  News  and  Mississippi  Valley 
company  is  to  be  determined  by  the  common  law,  except  in 
so  far  as  modified  by  valid  stipulations  contained  in  the  bill 
of  lading.  The  exemption  from  liability  for  loss  by  fire  at 
any  "depot,  station,  yard,  landing,  or  warehouse,"  contained 
in  bill  of  lading,  is  suflficiently  comprehensive  to  cover  a  loss 
by  fire  in  the  warehouse  of  the  compress  company.  In  view 
of  the  stipulation  for  compression,  before  shipment,  contained 
in  the  bill  of  lading,  and  the  actual  delivery  by  the  shipper 
to  the  compress  for  compression,  it  would  be  unreasonable  to 
hold  that  a  stipulation  for  exemption  while  in  "  warehouse  " 
did  not  cover  cotton  while  warehoused  for  compression. 

The  validity  of  this  fire  clause  is  not  questioned  in  the  plead- 
ing, either  by  allegation  that  it  was  without  consideration,  or 
imposed  by  duress,  or  unreasonable  for  any  cause.  In  such 
case,  it  appearing  that  it  was  contained  in  a  through. bill  of 
lading,  wherein  a  through-rate  was  granted,  for  carriage  over 
line  of  more  than  one  carrier,  it  will  be  presumed  that  the 
stipulation  was  upon  a  sufiicient  consideration  and  reason- 
able. This  exemption  would,  however,  be  invalid  as  a  pro» 
tection  against  a  loss  by  fire,  the  result  of  the  negligence  of 
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the  carrier  or  of  its  agent  for  compression.  The  bill  fails  to 
charge  that  the  loss  was  due  to  any  want  of  care,  either  upon 
the  part  of  the  carrier,  or  of  any  of  its  agents  or  Bervante. 
Where,  therefore,  the  pleadings  show  a  valid  stipulation  for 
exemption  from  loss  or  damage  by  fire,  and  it  is  further  shown 
that  the  failure  of  the  carrier  to  safely  carry  and  deliver  was 
due  to  a  loss  by  fire,  no  case  is  made  against  the  carrier,  un- 
less the  fire  be  charged  to  have  been  the  result  of  negligence. 
The  burden  of  proof,  when  the  loss  is  thus  admitted  to  have 
been  by  fire,  is  upon  the  owner  to  prove  negligence,  and  under 
plainest  rules  of  pleading,  the  plaintiff  ought  to  allege  in  hif 
pleading  every  fact  necessary  to  fix  liability:  Louisville  etc. 
R.  R  Co.  V.  Manchester  Mills,  88  Tenn.  653. 

We  are  therefore  of  opinion  that,  under  the  pleadings,  no 
such  facts  are  stated  as  would  entitle  complainant  to  any  de- 
cree against  either  of  the  railway  defendants  for  any  breach 
of  duty  as  carriers.  The  decree  pro  confesso  against  the  In- 
diana, Bloomington,  and  Western  railway  did  not  authorize 
any  final  decree  fixing  liability  upon  it  for  this  loss.  No  re- 
lief can  be  granted  upon  a  bill  in  equity  taken  for  confessed, 
beyond  the  fair  scope  of  the  allegations  and  prayer  of  the  bill: 
McGavock  v.  Elliot,  3  Yerg.  374;  Ross  v.  Ramsey,  3  Head,  16. 

The  decree  actually  pronounced  was  based  upon  the  sup- 
posed liability  of  that  company  under  an  obligation  to  insure, 
and  not  by  reason  of  any  breach  of  carrier  duty.  That  de- 
cree is  not  before  us  for  review,  inasmuch  as  that  companj 
has  not  appealed;  but  as  it  is  now  sought  to  aflFect  the  defend- 
ants who  have  appealed,  by  reason  of  the  assumed  liability 
of  the  non-appealing  carrier,  we  have  felt  it  necessary  to  con- 
sider the  weight  to  be  attached  to  the  decree  against  the  In- 
diana, Bloomington,  and  Western  railway. 

2.  Is  the  defendant  compress  company  directly  liable  to 
complainant  as  for  a  breach  of  duty  as  warehouseman  ? 

The  seventh  issue  submitted  to  the  jury  involved  the  de- 
gree of  care  and  diligence  required  to  be  exercised  by  the 
cotton-press  company,  with  regard  to  precautions  against  fire, 
and  saving  cotton  from  fire,  at  and  before  this  loss. 

The  jury  were  instructed  upon  this  issue,  that  "if  you  find 
that  the  defendant  compress  company  held  this  cotton  at  the 
time  of  its  destruction  as  warehouseman  only  (that  is,  for 
storage  and  compression,  without  any  superadded  obligation, 
and  in  this  connection  you  need  not  consider  the  question 
of  insurance),  then  the  law  imposed  on  it,  as  the  measure 
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of  its  duty,  ordinary  care,  or,  as  ppecifically  stated  by  an 
eminent  law-writer,  'the  care  and  diligence  which  good  and 
capable  warehousemen  are  accustonied  to  sliow  under  simi- 
lar circumstances,  or  that  which  business  men,  experienced 
and  faithful  in  the  particular  department,  are  accustomed  to 
exercise  when  in  the  discharge  of  their  duties.'  The  ware- 
houseman must  erect  a  good  building,  reasonably  suited  and 
adapted  for  safe-keeping  of  the  particular  property  intended 
to  be  taken  care  of  (it  need  not  be  fire-proof),  and  he  must 
keep  it  watched  in  proportion  to  the  risks  he  is  subject  to 
and  the  value  of  the  goods  with  which  he  is  likely  to  be  in- 
trusted, having,  of  course,  in  view  the  position  in  which  his 
building  is  to  stand,  and  his  capacity  of  thus  burdening  him- 
self without  incurring  unjustifiable  expense." 

They  were  further  instructed,  that  if  they  found  any  other 
duty  was  superadded  by  agreement  or  confidence,  aside  from 
insurance,  that  then  they  should  report  what  such  super- 
added duty  was,  and  what  degree  or  measure  of  care  was 
imposed  thereby,  and  that,  in  case  of  such  superadded  duty, 
the  law  imposed  as  the  measure  of  care  extraordinary  dili- 
gence. The  jury  was  likewise  fully  instructed  as  to  the 
grades  of  diligence  implied  from  the  terms  "ordinary  care" 
and  "extraordinary  care." 

The  response  of  the  jury  to  this  issue,  as  defined  by  the 
charge  quoted,  was  in  the  following  words:  "  In  response  to 
the  seventh  issue,  they  find  and  answer:  The  jury  are  unable 
to  determine  from  the  evidence  the  immediate  cause  of  the 
fire.  As  to  the  measure  of  care  and  diligence  used  in  pro- 
tecting and  caring  for  the  cotton  as  warehouseman,  the  jury 
are  of  the  opinion  that  ordinary  care  and  diligence  was  used 
in  the  warehouse  proper,  or  upstairs,  both  before  and  at  the 
fire,  the  water  supply  seeming  ample,  and  the  engine  and 
hose  were  handled  with  promptness  and  intelligence;  but,  in 
the  opinion  of  the  jury,  the  construction  of  the  warehouse 
was  faulty  in  some  respects,  especially  in  not  being  closed  up 
on  the  west  side,  or  river-front,  below  the  level  of  the  floor 
where  cotton  was  held.  The  jury  think  this  space  or  open- 
ing should  have  been  closed  up,  or  there  should  have  been  a 
watchman  stationed  under  the  warehouse,  or  on  the  levee  in 
front  of  the  warehouse." 

The  charge  of  the  learned  chancellor  was  full  and  without 
error  in  defunnfr  responsibility  of  warehousemen:  Waller  v. 
ParLer,  5  Cold.  477;  Schouler  on  Bailments,  sec.  101. 
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The  finding  of  the  jury  must  be  construed  as  a  finding  that 
the  compress  company  was  liable  only  as  a  warehouseman, 
and  that  neither  by  "agreement  or  confidence"  had  it  as- 
sumed any  other  or  higher  responsibility  than  that  of  ware- 
houseman for  storage  and  compression.  If  it  had  assumed 
absolute  responsibility  for  the  safe-keeping  of  the  goods,  or 
direct  liability  for  a  loss  by  accidental  fire,  the  jury  should, 
under  this  charge,  have  reported  such  superadded  duty  or 
responsibility.  Under  the  rule  of  ordinary  care,  this  finding 
acquits  the  defendant  of  negligence,  unless  the  defect  in  the 
building  pointed  out  by  the  jury  in  some  way  was  the  proxi- 
mate cause  of  the  loss,  or  contributed  to  the  loss.  We  have 
carefully  examined  the  very  voluminous  proof  upon  this  ques- 
tion of  negligence,  and  are  entirely  satisfied  with  the  finding 
of  the  jury,  and  with  the  decree  of  the  chancellor  holding 
that  no  negligence  was  established. 

The  defect  in  the  building  referred  to  by  the  jury  does  not 
appear  to  have  in  any  way  contributed  to  the  loss,  or  to  have 
been  the  cause  of  the  fire.  There  is  a  total  want  of  connec- 
tion between  the  negligence  and  the  injury.  This  want  of 
causal  connection  is  fatal  to  any  demand  that  a  decree- 
should  pass  finding  a  loss  by  negligence.  The  rule,  as  wer 
nnderstand  it,  is,  that  "  the  burden  of  proof  is  upon  the 
bailor  to  prove  the  contract  and  the  delivery  of  goods;  then 
upon  the  bailee  to  show  their  loss  and  the  manner  of  the 
loss.  The  burden  then  shifts  to  the  bailor  to  establish  that 
the  loss  was  due  to  negligence":  Eunyan  v.  Caldwell,  7 
Humph.  134;  Louisville  etc.  R.  R.  Co.  v.  Manchester  Mills,  88 
Tenn.  653;  Schouler  on  Bailments,  sec.  101. 

Under  this  rule,  the  burden  of  proof  was  upon  complain- 
ant to  show  that  this  fire  was  the  probable  result  of  negli- 
gence. If  this  defect  in  construction  of  building  can  be 
shown  to  have  been  the  proximate  cause  of  the  fire,  or  to 
have  contributed  to  the  loss,  then  the  liability  is  made  out; 
but  [the  proof  makes  it  absolutely  certain  that  this  fire  did 
not  originate  from  beneath  the  building,— r the  exposed  part, 
— but  that  it  originated  upon  the  heads  of  bales  of  cotton 
standing  on  end  upon  the  floor.  At  the  time  it  was  discov- 
ered it  did  not  cover  more  than  the  heads  of  three  bales.  If 
it  had  appeared  that  the  fire  originated  on  the  floor  or  be- 
neath the  floor,  then  a  connection  between  the  defective  and 
exposed  building  and  the  fire  would  have  been  rendered 
probable.     The  loss,  therefore,  was  not,  in  the  opinion  of  the 
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chancellor,  attributable  to  this  exposure  of  the  under  parts  of 
the  warehouse  to  the  invasion  of  the  tramp  or  the  torch  of  the 
incendiary.    In  this  view  we  agree  with  him. 

The  answer  of  the  defendant  compress  company  presents 
an  issue  of  negligence  which  was  wholly  unnecessary,  in  view 
of  the  failure  of  complainant  to  charge  -negligence.  No  pre- 
sumption of  negligence  arises  from  the  destruction  by  fire  of 
goods  in  the  hands  of  a  bailee  for  hire.  This  we  had  occa- 
sion to  consider  at  this  term  in  Louisville  etc.  R.  R.  Co.  v. 
ManehcBter  Mills,  88  Tenn.  653.  Therefore,  a  bill  alleging  a 
loss  by  fire  of  goods  in  hands  of  bailee  should,  in  order  to 
make  an  issue,  charge  such  loss  to  have  been  by  negligence. 
In  view,  however,  of  the  fact  that  the  answer  presented  an 
issue,  and  that  the  parties  went  to  the  jury  upon  the  issue 
thus  made  in  the  answer,  we  have,  without  committing  our- 
selves to  the  sufficiency  of  the  pleading,  treated  the  question 
of  negligence  as  sufficiently  raised,  so  far  as  the  compress 
company  is  affected. 

8.  It  is  next  insisted  that,  under  the  facts  of  this  case,  the 
obligation  of  the  compress  company  is  that  of  an  insurer 
against  loss  or  damage  by  fire;  that  its  liability  is  not  for  a 
breach  of  obligation  to  take  out  insurance,  not  for  damage  re« 
suiting  from  false  representation  that  its  policies  were  suffi- 
cient in  terms  and  amount  to  cover  owner's  interest  in  all 
cotton  while  in  its  compress,  but  that  it  is  liable  as  an  in- 
surer. 

It  may  be  assumed  that  the  corporate  powers  of  this  de- 
fendant were  ample  to  authorize  it  to  contract  with  its 
customers  that  it  would  assume  liability  for  any  loss  by  fire, 
whether  accidental  or  the  result  of  its  negligence.  But  did 
it  do  so?  The  contracts  between  the  railway  lines  and  the 
compress  company  explicity  negative  any  idea  of  such  liabil- 
ity. These  contracts  require  of  the  compress  company  that 
insurance  for  the  benefit  of  the  carriers  should  be  taken  "  in 
good  and  solvent  companies."  The  dray-ticket  receipts  stated 
that  the  cotton  was  "  covered  by  them  with  insurance  for  the 
owner  as  interest  may  appear."  This  form  of  dray  ticket 
was  not  habitually  used.  The  statement  on  these  receipts 
varied,  and  shippers  seem  to  have  themselves  dictated  the 
terms  in  which  this  insurance  obligation  was  stated.  The 
following  forms  of  dray  receipts  are  shown  to  have  been  in  use 
at  the  date  of  this  transaction:  — 
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"Memphis,  Tenn.,  Oct.  20,  1887. 
"Received   at  the   Merchants'  Cotton-press  and    Storage 
Company  No.  4,  from  Jones  Bros.  &  Co.,  the  following  cotton, 
Id  good  order: — 

"N.  B.  —  It  is  agreed  and  understood  that  the  cotton 
enumerated  below  is  fully  covered  by  the  policies  of  insur- 
ance of  the  Merchants'  Cotton-press  and  Storage  Company  of 
Memphis. 

Marks.  No.  Cotton  Bales. 

ETON.  26  Twenty-five  B.  C. 

Jones.  Cooper. 

Me.  I." 

"  Memphis,  Tenn., ,  188-. 

"Received  of  A.  A.  Paton  &  Co.,  by  Merchants'  Cotton- 
press  and  Storage  Company,  for  compressing,  and  covered  by 
them  with  insurance,  the  following  cotton,  in  good  order,  at 

press  No. . 

"  If  held  in  press  over  fifteen  days  before  bill  of  lading 
issues,  or  if  sold  while  in  press,  fifty  cents  per  bale  per  month 
charges  will  be  collected  before  delivery  or  shipment. 
"Oct.  21,  1887." 

"  Memphis,  Tenn., ,  188-. 

"Received  by  the  Merchants'  Cotton-press  and  Storage 
Company,  from  E.  L.  Topp  &  Co.,  the  following  cotton,  in  good 
order  and  condition,  to  be  compressed. 

"If  held  in  the  press  over  fifteen  days  before  the  bill  of 
lading  issues,  or  if  sold  while  in  press,  fifty  cents  per  bale  per 
month  charges  will  be  collected  before  delivery  or  shipment. 
"  Oct.  22,  1887." 

"  Memphis,  Tenn.,  10-1887. 
"  Received  of  C.  E.  F.  Hall,  Agent,  in  good  order,  the  fol- 
lowing cotton,  marked  as  per  margin  by ." 

"  Memphis,  Tenn.,  9,  28,  1887. 
"Received    at  the   Merchants'   Cotton-press   and   Storage 
Company  No.  4,  from  Alsobrook,  Bowling,  &  Co.,  the  following 
cotton,  in  good  order:  — 

"  N.  B.  —  It  is  agreed  and  understood  that  the  cotton  enu- 
merated below  is  fully  covered  by  the  policies  of  insurance  of 
the  Merchants'  Cotton-press  and  Storage  Company. 

"  Subject  to  storage  and  insurance  if  held  in  the  press  over 
fifteen  days  before  bill  of  lading  is  issued.  Not  transferable 
without  charges  from  date  of  receipt." 
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The  voluminous  proof  as  to  "course  of  business,"  "general 
understanding,"  and  "  local  custom  "  has  been  carefully  ex- 
amined, and  we  concur  with  the  chancellor  in  holding  that 
there  was  no  such  uniformity  in  the  "  course  of  business  "  or 
concurrence  in  "general  understanding"  between  the  com- 
press company  and  the  buyers  and  shippers  at  Memphis  a» 
to  constitute  proof  of  any  assumption  of  the  liability  of  an 
insurer.  As  to  verbal  agreements  and  representations  con- 
cerning this  obligation  and  its  extent,  the  finding  of  the  jury 
seems  conclusive  against  the  claim  now  asserted  by  com- 
plainant. 

In  response  to  the  third  issue  of  fact,  the  jury  responded 
that  "they  assumed  a  liability,  verbally  and  according  to 
terms  of  the  written  contracts,  to  carry  insurance  for  the 
benefit  of  railroads,  transportation  lines,  or  owners  upon  all 
cotton  in  bales  while  in  their  possession." 

In  response  to  the  fourteenth  issue,  which  called  for  a  find- 
ing as  to  representations  made  as  to  its  liability  for  cotton  de- 
stroyed by  fire,  the  jury  responded  that  it  "  represented  to  the 
agent  of  complainant  that  the  cotton  in  their  (the  compress 
company's)  presses  was  fully  insured,  as  per  contract  already 
exhibited  in  answer  to  the  first  issue." 

These  findings  are  abundantly  sustained  by  the  evidence, 
and  we  decide  that  the  compress  company  did  not  agree  or 
promise,  verbally  or  otherwise,  to  assume  the  responsibility 
of  an  insurer  against  loss  or  damage  by  fire. 

4.  This  brings  us  to  a  consideration  of  the  alleged  obliga- 
tion of  the  compress  company  to  carry  insurance  in  terms 
and  amount  sufficient  to  cover  the  interest  of  owners  until 
actual  delivery  to  the  carrier. 

The  learned  chancellor,  in  an  able  and  elaborate  opinion, 
reached  the  conclusion  "  that  both  the  Newport  News  and 
Mississippi  Valley  Company  and  the  compress  company 
assumed  an  obligation  to  fully  insure  the  cotton  in  the  press 
from  the  moment  it  was  received  there  until  it  was  delivered 
on  the  cars  for  transportation." 

The  position  of  counsel  representing  the  compress  company 
presented  in  pleadings  and  in  argument  is,  that  its  contract 
for  insurance  of  owner's  interests  is  found  alone  in  its  dray- 
ticket  receipts,  and  that  upon  the  surrender  of  this  contract 
to  the  carrier,  and  the  acceptance  of  bill  of  lading,  the  com- 
press company  ceased  to  bear  any  relation,  by  contract  or 
otherwise,  to  the  depositor  of  cotton,  and  that  the  carrier  waa 
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substituted  in  the  relation  of  bailor  formerly  held  by  the  depos- 
itor, and  that  the  latter  must  thenceforward  look  alone  to  his 
bill  of  lading  and  to  his  own  insurance  for  protection;  that, 
on  the  other  hand,  the  relation  and  liabiMty  of  the  compress 
company  to  the  carrier  who  had  taken  up  the  dray  tickets, 
and  in  exchange  given  its  own  bill  of  lading,  is  not  identical 
with  that  formerly  held  by  the  depositor,  but  is  to  be  deter- 
mined alone  by  the  written  contract  for  compression  existing 
between  the  carrier  issuing  bill  of  lading  and  the  compress 
company.  This  argument  concedes  that  the  interest  of 
owners  was  within  the  insurance  obligation  assumed  by  the 
defendant  until  terminated  by  surrender  of  the  contract  con- 
tained in  dray  ticket  to  the  carrier.  This  position  assumes 
that  the  dray  receipts,  in  themselves,  constitute  the  contract 
between  the  depositor  and  the  cotton-press  company.  If  con- 
ceded, it  would  narrow  the  controversy  to  a  construction  of 
the  language  of  these  receipts,  and  a  determination  of  the 
effect  of  the  transfer  of  them  to  the  carrier  in  exchange  for 
a  bill  of  lading,  and  the  subsequent  surrender  of  same  to  the 
compress  company  for  a  different  receipt.  This  presents  alto- 
gether too  narrow  and  contracted  a  view  of  this  case.  In 
order  to  determine  the  character  and  extent  of  this  obligation 
concerning  insurance,  we  must  look  to  the  course  of  business 
between  the  compress  company  and  the  depositors  of  cotton, 
its  relations  to  the  cotton  buyers  and  cotton  shippers  at  Mem- 
phis, its  relations,  contractual  or  otherwise,  to  the  carriers  who 
issued  bills  of  lading  upon  its  dray  receipts,  and  the  repre- 
sentations concerning  insurance  made  by  its  agents  and  offi- 
cers to  those  doing  business  with  it,  and  especially  to  Bowles 
and  Sons,  the  agents  of  complainant  and  the  depositors  of 
this  cotton. 

The  evidence  establishes  that  at  the  date  of  this  transac- 
tion, and  for  several  years  previous,  the  railway  companies 
had  no  rate  for  compressed  cotton.  The  rate  was  exclusively 
for  uncompressed  cotton  in  bales.  The  carriers  were  accus- 
tomed in  their  bills  of  lading  to  stipulate  for  the  privilege  of 
compression  at  their  own  expense.  For  many  years  the  de- 
fendant compress  company  had  had  an  absolute  monopoly  at 
Memphis  of  the  compression  business.  During  this  time  it 
had  contracts  with  every  railway  entering  Memphis,  identical 
in  substance  with  the  one  set  out  in  statement  of  the  case. 
Under  their  contracts  each  carrier  contracted  to  give  to  this 
defendant  all  cotton  shipped  over  its  line  for  compression. 
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Tlie  agreement  by  wliich  the  carrier  contracted  with  the  com- 
press company  to  issue  bills  of  lading  upon  its  dray  tickets 
was  undoubtedly  the  result  of  an  arrangement  between  the 
carriers  and  shippers  and  compress  company,  and  was  in- 
tended to  facilitate  the  prompt  issuance  of  bills  of  lading,  and 
avoid  delay  while  awaiting  compression.  The  consignor  of 
cotton  was  thus  enabled,  so  soon  as  he  could  have  his  cotton 
drayed  to  the  compress,  to  obtain  a  bill  of  lading,  upon  which 
he  could  draw  for  value  of  shipment  against  his  consignee. 
This  arrangement  saved  capital,  and  interest  on  capital,  and 
greatly  advanced  the  interests  of  buyers  of  cotton  on  Mem- 
phis market. 

The  fourth  clause  in  the  compression  contract  with  the 
Newport  News  and  Mississippi  Valley  company,  constituting 
the  compress  company  the  agent  for  the  carrier  for  the  receipt 
of  cotton,  is  the  important  feature  of  this  contract  It  was  an 
essential  part  of  the  arrangement  by  which  the  carrier  ac- 
cepted a  delivery  at  the  cotton-press  as  a  delivery  to  it,  and 
by  which  the  consignor  assented  to  the  stipulation  permitting 
the  carrier  to  have  all  cotton  intrusted  to  it  for  transpor- 
tation compressed  before  shipment.  This  agency  for  any  par- 
ticular carrier  could  not,  with  reference  to  any  particular  lot 
of  cotton,  begin  until  the  cotton  had  been  received  for  com- 
pression, and  for  shipment  over  line  of  a  designated  carrier 
with  whom  a  compression  contract  existed.  Hence  arose  the 
permit  system,  under  which  no  cotton  was  received  into  the 
compress  (as  a  general  rule)  until  a  permit  had  been  granted 
by  the  carrier  controlling  the  particular  press  in  which  the 
shipper  wished  his  cotton  deposited.  It  is  true  that  permits 
were  not  in  every  instance  demanded,  and  it  is  likewise  true 
that  the  depositor  obtaining  such  permit  was  not  thereby 
obligated  to  ship  his  cotton  out  over  the  line  granting  the 
permit.  It  was  regarded,  however,  as  indicating  that  the  de- 
positor expected  to  "route"  his  cotton  out  over  the  line  grant- 
ing permit.  The  obligation  of  the  carrier  to  issue  his  bill  of 
lading  upon  cotton  so  "  permitted  "  into  a  particular  press  did 
not  by  the  contract  arise  until  the  depositor's  dray  tickets 
were  presented.  These  evidenced  the  fact  that  the  compress 
company  held  the  cotton  for  compression,  and  the  carrier 
accepted  the  delivery  to  him  of  the  dray  receipts  as  a  symbol- 
ical delivery  of  the  cotton,  though  the  cotton  was  actually  in 
custody  of  the  compress  company,  and  was  to  remain  there 
until  compressed. 
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The  liability  of  the  carrier  to  the  shipper  unquestionably 
began  when  it  issued  its  bill  of  lading.  To  protect  itself,  it 
contracted  that  the  compress  company  should  stand  respon- 
sible to  it  as  a  bailee  for  hire,  and  that  it  should  carry  insur- 
ance covering  the  cotton  against  loss  by  fire  while  in  its  cus- 
tody. It  might  have  limited  the  obligation  of  the  bailee  to 
an  insurance  of  its  interest  in  the  cotton  from  date  of  issuance 
of  bill  of  lading,  or  to  insurance  against  liability  upon  its  bill 
of  lading.  In  such  case,  if  the  insurance  had  issued  in  these 
terras,  the  owner's  interest  in  the  insurance  would  have 
depended  upon  the  primary  liability  of  the  carrier  to  the 
owner  by  reason  of  some  breach  of  carrier  obligation.  But 
the  carrier  did  not  limit  the  obligation  of  the  compress  com- 
pany to  a  procurement  of  insurance  protecting  only  its  insur- 
able interest.  In  the  same  terms  by  which  the  compress 
company  contracted  to  compress  all  cotton,  it  contracted  to 
carry  insurance  upon  all  cotton  in  its  presses  for  compression. 
Its  contract  was  that  it  should  "  compress  all  of  said  cotton, 
and  shall  insure  the  same  for  the  benefit  of  the  first  party.'* 
The  cotton  itself  was  to  be  insured, — for  the  benefit  of  the 
carrier,  it  is  true.  But  a  carrier  has  such  an  insurable  interest 
in  goods  intrusted  to  him  for  carriage,  that  it  may  insure  not 
only  its  interest  or  its  liability,  but  the  whole  value  of  the 
goods.  And  in  such  case  it  may  collect  the  whole  value,  and 
after  reimbursing  itself  for  its  special  loss,  it  will  hold  the 
surplus  in  trust  for  the  owners:  Wood  on  Fire  Insurance,  sec. 
294;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  541. 

An  insurance  for  the  benefit  of  a  carrier  upon  the  goods  in 
its  custody,  not  limited  to  an  insurance  of  its  liability  or  in- 
terest, is  an  insurance  of  the  whole  value,  and  one  in  which 
the  owner  has  an  interest.  The  case  of  Home  Ins.  Co.  v.  Bal- 
timore Warehouse  Co.,  93  U.  S.  541,  is  an  instructive  and  well- 
reasoned  case,  and  meets  our  approval.  The  insurance  in 
that  case  was  taken  out  by  warehousemen  against  loss  by 
fire  "  on  merchandise  their  own,  or  held  by  them  in  trust,  or 
in  which  they  have  an  interest  or  liability,"  contained  in  a 
designated  warehouse.  It  was  held  that  the  policy  covered 
the  merchandise  on  storage  itself,  and  not  merely  the  interest 
or  claim  of  the  bailee.  The  assured  was  allowed  to  recover 
the  entire  value,  holding  the  remainder,  after  satisfying  their 
own  loss,  as  trustees  for  the  owners.  The  warehousemen  were 
under  no  obligation  to  insure  owner's  interest,  their  warehouse 
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receipts  containing,  by  requirement  of  charter,  a  statewent 
that  it  "  was  not  insured  by  the  corporation." 

Evidence  was  offered  tending  to  show  that  the  insurer  and 
assured  intended  only  to  insure  the  interest  or  liabilitj  of  the 
warehousemen.  This  proof  was  rejected  upon  the  ground 
that  there  was  no  ambiguity;  that  the  merchandise  itself  was 
insured,  and  not  the  interest  of  the  assured;  and  these  plain 
words  could  not  be  explained  away  by  parol. 

Tlie  case  of  London  and  Northwestern  R^y  Co.  v.  Qlynn^  1 
El.  &  E.  652,  is  a  leading  case  much  cited.  The  policy  was 
for  fifteen  thousand  pounds,  "  on  goods  their  own,  and  in  trust 
as  carriers,"  in  a  certain  warehouse.  In  an  action  on  the 
policy  it  was  held  that,  to  the  extent  of  the  policy,  the  whole 
value  of  goods  in  the  warehouse  in  the  carrier's  possession 
was  insured  by  it,  and  not  merely  their  interest  in  the  goods, 
and  that  the  carriers  would  be  regarded  as  trustees  for  the 
owners  of  the  amount  thus  recovered,  after  deducting  their 
charges  as  carriers. 

So  in  the  case  of  California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  409,  the  policy  was  taken  out  by  the  compress  com- 
pany to  cover  cotton  "  their  own,  or  held  by  them  in  trust  or 
on  commission."  It  was  conceded  that  this  policy  covered 
owner's  interest;  but  the  contention  was,  that  railway  com- 
panies which  had  issued  bills  of  lading  upon  the  cotton  while 
in  the  compress,  and  which  had  been  held  liable,  as  carriers, 
for  the  value  of  the  cotton  (the  fire  being  result  of  negligence 
of  carriers),  were  not  beneficiaries  under  the  policy.  It  was 
held  by  the  court  that  the  railway  companies  with  outstand- 
ing bills  of  lading  had  an  insurable  interest  in  the  cotton, 
and  to  that  extent  were  the  owners  of  the  cotton  which  was 
held  in  trust  for  them  by  the  compress  company. 

In  the  light  of  these  authorities,  we  are  of  opinion  that  the 
contract  between  the  Newport  News  and  Mississippi  Valley 
Railroad  Company  and  the  Merchants'  Cotton-press  and 
Storage  Company  imposed  an  obligation  upon  the  latter  to 
insure  all  cotton  in  their  presses  against  loss  by  fire,  and  that 
this  obligation  was  imposed  in  such  broad  and  unambiguous 
terms  as  to  require  insurance  upon  the  full  value  of  the  cotton, 
and  covering  every  interest  in  such  cotton. 

The  compress  company  was  under  no  duty  to  insure  owner's 
interest,  unless  this  contract  imposed  the  duty  and  furnished 
the  consideration.  That  it  regarded  this  obligation  as  imposed 
would  seem  to  be  indicated  by  the  terms  of  its  policies  of  in- 
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Burance  on  cotton  in  press  No.  4.  This  insurance  amounted, 
at  date  of  this  loss,  to  three  hundred  and  one  thousand  dollars, 
and  was  in  about  forty  different  offices.  All  of  this  insur- 
ance was  (in  so  far  as  the  written  parts  of  the  policy  show) 
in  the  same  terms  and  upon  same  interest,  and  was  in  these 
words:  — 

*'  On  all  cotton  in  bales  received  by  them  as  agents,  for 
the  benefit  of  railroads,  transportation  lines,  or  owners,  in 
the  boundaries  of  the  Merchants'  Cotton-press  and  Storage 
Company's  west  navy-yard  compress,  situate  and  bounded 
as  follows:  East  by  the  west  line  of  Fulton  Street,  west  by 
the  Mississippi  River,  north  by  Auction  Street,  and  south  by 
Market  Street.  The  liability  of  the  insurers  is  to  begin  on  the 
receipt  of  said  cotton  on  premises  of  the  assured  as  herein 
described,  for  compressing,  and  is  to  cease  and  terminate 
when  removed  from  the  platforms  of  the  Merchants'  Cotton- 
press  and  Storage  Company  for  transportation." 

In  express  terms,  these  policies  covered  "  all  cotton  in  bales 
received  by  them  as  agents,"  and  for  the  benefit  of  railroad  or 
owner.  We  attach  no  importance  to  the  disjunctive  "or." 
The  clear  contract  was  to  insure  the  cotton  itself  in  the  hands 
of  tlie  assured  as  agents;  whether  agents  for  railroads,  trans- 
portation lines,  or  owners,  it  was  alike  insured,  and  for  the 
benefit  of  these  difierent  classes  of  persons  having  insurable 
interest.  There  is  no  ambiguity  in  the  policies,  and  evidence 
offered  to  show  an  understanding  limiting  the  plain  and  ob- 
vious meaning  of  the  written  contract  of  insurance  was  not 
admissible,  and  was  properly  rejected:  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  527;  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  418;  Hough  v.  Peoples'  F.  Ins.  Co.,  36 
Md.  398;  Fire  Ins.  Ass'n  v.  Merchants'  etc.  Co.,  66  Md.  838;  69 
Am.  Rep.  162. 

That  this  obligation  was  imposed  upon  the  compress  com- 
pany primarily  to  secure  the  railway  company  itself  cannot 
affect  the  fact  that  in  securing  its  own  protection  it  likewise 
secured  the  interests  of  owners.  Many  reasons  might  be  sug- 
gested moving  it  to  demand  that  the  cotton  itself,  and  not 
merely  its  own  liability  or  interest,  should  be  covered. 

The  obligation  thus  imposed  upon  the  compress  company 
to  insure  the  cotton  itself  against  any  loss  during  the  entire 
period  of  its  custody  explains  the  representations  made  by 
the  officers  and  agents  of  that  company  concerning  its  lia- 
bility to  carry  insurance.     It  accounts  for  and  explains  its 
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representations  —  made  orally  and  in  writing,  and  printed 
upon  its  dray  tickets  —  that  cotton  was  insured  for  benefit 
of  owners;  and  the  finding  of  the  jury  that  it  represented 
that  cotton  was  so  insured  while  in  its  press  is  abundantly 
supported.  This  obligation  was  co-extensive  with  its  cus- 
tody. It  was  not  limited  by  the  life  of  the  dray  ticket.  It 
was  not  affected  by  the  issuance  of  the  bill  of  lading.  The 
actual  possession  of  the  cotton  remained  with  the  compress 
company.  The  effect  upon  the  possession  of  the  compress 
company  of  the  issuance  of  a  bill  of  lading  while  the  cotton 
was  in  fact  in  the  custody  of  the  compress  company  was 
discussed  in  California  Ins.  Co.  v.  Union  Compress  Co.^  133 
U.  S.  415.  WJjat  was  there  said  is  so  applicable  that  we 
quote  a  paragraph:  "  As  to  the  suggestion  that  by  the  bills  of 
lading  the  possession  of  the  cotton  was  transferred  to  the  rail- 
road companies,  and  that  the  policy  was  avoided  thereby, 
the  answer  is,  that  the  cotton  was  still  in  the  hands  of  the 
plaintiff,  in  its  actual  possession,  and  upon  its  premises.  At 
most,  the  railroad  companies,  by  acquiring  the  receipts  of  the 
plaintiff  and  issuing  bills  of  lading  for  the  cotton,  took  only 
constructive  possession  of  it;  and  the  plaintiff,  retaining  ac- 
tual physical  possession  of  it,  did  not  lose  the  right  to  effect 
insurance  for  its  own  benefit,  and  as  bailee  or  agent,  for  the 
protection  of  the  railroad  companies.  All  that  the  railroad 
companies  acquired  was  the  right  to  ultimate  possession, 
which  passed  to  them  by  the  transfer  to  them  by  the  original 
depositors  of  the  cotton  receipts  given  by  the  plaintiff." 

5.  What  is  the  liability  of  the  Newport  News  and  Missis- 
sippi Valley  company  by  reason  of  the  failure  of  the  cotton- 
press  company  to  carry  insurance  sufficient  in  amount  to 
cover  full  value  of  owner's  interest  7  Was  this  railway  com- 
pany under  any  obligation  as  to  insurance  ?  The  chancellor, 
on  the  facts,  and  upon  a  construction  of  its  contract  with  the 
compress  company,  reached  the  conclusion  that  "  the  railroad 
company,  by  its  contract  with  the  compress  company,  in  ex- 
press terms  assumed  this  obligation,  and  appointed  the  latter 
its  agent  to  carry  it  out." 

Unless  the  imposition  of  an  obligation  upon  the  compresi 
company  is  the  same  thing  in  law  as  an  express  assumption 
of  a  like  obligation,  then  this  conclusion  is  not  to  be  sustained. 
Nowhere  in  that  contract  does  the  railway  company  assume 
that  it  is  under  any  obligation  concerning  insurance.  Neither 
are  we  able  to  give  any  such  construction  to  this  contract  m 
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constitutes  the  compress  company  the  mere  agent  of  the  rail- 
way company  in  carrying  insurance.  If  the  carrier  was,  by 
law  or  by  contract  with  shippers,  obligated  to  carry  insurance, 
then  it  would  not  escape  responsibility  by  showing  that  it  had 
required  the  compress  to  do  what  it  was  bound  to  do.  It  could 
not  thus  throw  its  duty  upon  another.  The  liability  of  the 
Newport  News  and  Mississippi  Valley  company  was  the  lia- 
bility of  a  carrier,  not  the  technical  liability  of  an  insurer. 
After  bill  of  lading  issued,  it  was  not  liable  for  a  loss  by  fire, 
unless  the  result  of  negligence.  This  liability  of  a  carrier, 
modified  or  not  by  fire  clause,  was  one  which  it  could  carry 
or  insure  against.  It  was  under  no  obligation  whatever  —  this 
contract  out  of  the  way  —  to  carry  insurance,  either  upon  its 
own  liability  or  covering  owner's  interest.  In  view,  however, 
of  its  own  liability,  it  was  a  wise  and  reasonable  precaution 
to  require  the  compress  company  to  carry  insurance  for  its 
benefit.  That  this  contract  bound  the  compress  company  to 
insure  the  cotton  itself,  and  not  merely  the  carrier's  respon- 
sibility, and  thus  such  insurance  would  incidentally  inure  to 
the  benefit  of  owners,  affords  no  reason  whatever  for  holding 
the  carrier  liable  for  the  failure  of  the  cotton-press  company 
to  fully  carry  out  its  obligation.  The  voluntary  imposition 
of  an  obligation  of  insurance  incidentally  beneficial  to  own- 
ers of  cotton  is  not  in  law  or  reason  the  same  thing  as  the 
assumption  of  an  obligation  of  insurance.  The  failure  of  the 
cotton-press  company  to  carry  such  insurance  may  result  in 
incidental  damage  to  owners;  but  unless  the  railway  company 
was  under  some  obligation  to  insure,  or  that  the  compress 
company  should  insure,  no  right  of  action  exists  in  favor  of 
owners  against  it.  There  is  no  privity  between  the  railway 
company  and  owners  with  respect  to  insurance.  If  it  could 
be  shown  that  the  railway  company  had  represented  to  ship- 
pers that  cotton,  while  awaiting  compression,  was  covered  by 
the  policies  of  the  corporation  employed  by  it  to  compress 
same,  and  such  shipper,  in  reliance  upon  this  representation, 
had  accepted  a  bill  of  lading  giving  the  carrier  a  right  to  have 
the  cotton  compressed,  and  had  not,  by  reason  of  these  repre- 
sentations, taken  out  insurance  for  himself,  then  an  action 
would  lie  upon  such  facts.  But  no  such  case  is  made  here. 
The  most  that  can  be  said  is,  that  the  general  purport  of  the 
contract  was  known  to  shippers,  though  these  contracts  were 
private,  unregistered  instruments,  and  manifestly  not  intended 
by  the  carriers  to  influence  or  affect  the  action  of  shippers 
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as  to  InEurance.  But  assuming  that  this  complainant  knevr 
the  precise  terms  of  this  contract,  in  what  way  is  he  to  draw 
from  it  the  conclusion  that  in  case  the  compress  company 
fails  to  insure,  he  may  fall  back  upon  the  railway,  because  the 
railway  has  imposed  voluntarily  the  duty  of  insurance  upon 
the  compress  company?  The  agency  of  the  compress  com- 
pany for  the  railway  company  in  no  way  related  to  insurance. 
The  body  of  this  contract  related  to  the  terms  and  conditions 
upon  which  compression  of  cotton  should  be  carried  on  for 
the  railway  company.  With  respect  to  this  we  must  regard 
the  compress  company  as  an  independent  corporation,  carry- 
ing on  the  business  of  compression  for  all  who  demanded  its 
services.  The  railway  company,  as  a  large  customer,  required, 
as  a  condition  upon  which  it  would  do  business,  that  it  should 
carry  insurance.  This  was  an  obligation  imposed  upon  the 
compress  company,  and  not  one  assumed  by  the  railway  com- 
pany to  be  executed  by  the  former  as  agent  for  the  latter. 
No  other  relation  existed  between  the  railway  company  and 
the  compress  company  than  shown  by  the  written  contract. 
This  the  jury  have  expressly  found  in  response  to  the  ninth 
issue.     We  find  no  reason  for  doubting  this  fact. 

The  compress  company  was  regarded  by  all  who  had  deal* 
ings  with  it  as  the  only  obligated  party  as  to  insurance.  The 
bill  nowhere  charges  an  obligation, imposed  by  law  or  assumed 
directly  or  indirectly,  by  the  carrier  to  insure,  or  cause  to  be 
insured,  the  interest  of  shippers.  As  stated  in  a  foregoing 
part  of  this  opinion,  the  relief  which  seems  to  have  been  con- 
templated by  the  pleader  was  a  mere  substitution  of  complain- 
ant to  the  rights  and  equities  of  the  railway  company  under 
its  contract  with  the  compress  company.  That  these  contracts 
between  the  several  carriers  and  the  cotton-press  company 
tended  very  directly  to  suppress  competition  and  to  build  up 
and  sustain  a  monopoly,  we  have  no  doubt;  but  that  the  mo- 
nopolistic tendencies  of  these  arrangements  should  have  the 
effect  of  imposing  an  obligation  of  insurance  not  otherwise 
deducible  from  the  contracts  is  not  so  clear  or  understand- 
able. 

Whatever  loss  complainant  has  sustained  by  failing  to  pro- 
tect itself  by  its  own  insurance  was  wholly  due  to  reliance 
upon  the  representations  concerning  insurance  made  by  the 
compress  company.  The  railway  company  entered  into  no 
direct  obligations  with  owners  concerning  insurance,  and 
made  no  representations,  misleading  or  otherwise,  on  the  sub- 
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ject.  The  obligations  and  representations  of  the  compress 
company  were  not  the  obligations  or  representations  of  any 
authorized  agent  of  the  railway  company,  and  there  is  noth- 
ing in  this  record  which  entitles  complainant  to  any  decree 
whatever  against  the  railway  company. 

6.  We  come  now  to  a  consideration  of  the  damage  result- 
ing to  complainant  by  the  breach  of  the  obligation  of  the 
cotton-press  company  to  carry  insurance  sufficient  to  cover 
full  value  of  the  cotton  destroyed  by  fire.  To  the  extent  that 
it  took  out  policies  of  insurance  in  good  and  solvent  com- 
panies, in  terms  covering  owners  of  cotton  against  loss  or 
damage  by  fire  until  actual  delivery  to  the  carrier,  it  has  com- 
plied with  its  obligation.  As  to  such  insurance  it  is  a  trustee 
for  the  owners,  and  as  trustee  it  is  bound  to  make  proofs  ol 
loss,  and  institute  necessary  proceedings  for  collection. 

Assuming  that  the  insurance  in  force  shall  be  collected  and 
distributed  pro  rata,  it  will  leave  about  four  sevenths  of  the 
value  uninsured  by  policies  carried  by  the  warehousemen. 
Is  the  defendant  liable  for  this  uninsured  loss?  This  will 
depend  upon  the  legal  effect  of  a  contract  to  carry  insurance. 
A  contract  to  carry  insurance,  or  to  cover  with  insurance, 
or  a  representation  to  a  depositor  that  his  deposit  is  insured, 
is  very  different  in  its  legal  effect  from  the  absolute  liability 
of  an  insurer.  In  the  latter  case  the  action  would  be  upon 
the  risk  or  policy  for  the  value  of  the  property  destroyed,  if 
within  the  amount  of  the  risk.  In  the  other  cases  the  action 
would  be  for  such  damage  as  resulted  from  breach  of  the  ob- 
ligation to  carry  insurance.  The  measure  of  damages  may 
in  both  cases  be  the  same,  —  the  value  of  the  property  de- 
stroyed. The  difficulty  in  this  case  arises  from  the  fact  that 
complainant  at  the  time  of  this  loss  was  covered  by  a  marine 
risk  in  the  Insurance  Company  of  North  America,  contain- 
ing a  fire  clause  covering  "goods  on  shore  prior  to  shipment" 
for  ten  days.  That  this  risk  covered  this  cotton  at  time  oi 
loss  is  not  disputable.  Prior  to  the  bringing  of  this  suit  an 
amount  of  money  equal  to  the  full  value  of  the  cotton  burned, 
plus  ten  per  cent  (that  being  the  terms  of  the  policy),  was 
paid  over  to  complainant,  and  a  paper  executed,  styled  in  the 
record  a  "  borrowed  and  received  note."  This  document  is  in 
following  words:  — 

"Boston,  Mass.,  January  23,  1888. 

"  Borrowed  and  received  of  the  president  and  directors  of  the 
Insurance  Company  of  North  America,  of  Philadelphia,  Penn- 

Am.  St.  Kkp.,  Vol.  XXIV. —  39 
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sjlvania,  the  sum  of  twenty-two  thousand  thirty-seven  dollars 
and  sixty-nine  cents  ($22,037.69),  being  a  loan  pending  thein- 
yestigation  and  determination  whether  the  loss  of  four  hundred 
and  thirteen  (413)  bales  of  cotton,  being  part  of  a  lot  of  five 
hundred  bales  marked  [L]  K,  1 — 500,  shipped  by  William 
Bowles  and  Sons,  Memphis,  under  a  bill  of  lading  of  the  In- 
diana, Bloomington,  and  Western  Railway  Company,  dated 
Memphis,  November  16,  1887,  —  said  cotton  reported  burned 
at  Memphis  on  or  about  November  17,  1887,  —  is  a  loss  for 
which  the  carrier  should  be  held  liable;  and  if  the  carrier 
should  he  held  liable,  the  undersigned  agrees  to  return  to  the 
said  president  and  directors  the  amount  thus  loaned  when  and 
to  the  same  extent  same  shall  be  recovered  from  the  carrier. 
[Signed]  "  Lancaster  Mills, 

"By  Harcourt  Armory,  Treas." 

The  chancellor,  in  speaking  of  this  defense  to  this  suit, 
thus  states  the  issue  presented  by  this  receipt:  '*  The  only 
question  for  judgment  between  the  parties  to  this  suit  is, 
whether  the  transaction  between  the  complainant  and  the 
Insurance  Company  of  North  America  is  a  payment  of  this 
loss.  If  it  is,  the  defendant's  breach  of  duty  and  of  contract 
has  not  damnified  it,  and  there  can  be  no  recovery  here." 

Upon  a  construction  of  this  receipt,  and  upon  the  authority 
of  the  case  of  Inman  v.  South  Carolina  Wy  Co.,  129  U.  S.  129, 
the  chancellor  reached  the  conclusion  that  this  was  not  in- 
tended as  a  payment,  but  as  a  mere  loan  pending  determi- 
nation of  the  liability  of  the  other  parties  supposed  to  be 
primarily  liable  for  the  loss.  It  would  seem  that  if  the  Lan- 
caster Mills,  not  relying  upon  the  obligation  of  the  compress 
company  to  carry  insurance,  had  for  itself  procured  other 
insurance  in  good  and  solvent  companies,  it  would  not  be 
heard  to  say  that  it  had  been  damnified  by  the  failure  of  the 
defendant  to  do  for  it  what  it  had  done  for  itself.  It  is  not, 
however,  necessary  to  determine  this,  for  we  are  convinced 
that  the  transaction  between  the  Insurance  Company  of  North 
America  and  the  complainant,  and  evidenced  by  this  receipt, 
is  in  fact  and  law  a  payment  and  satisfaction  of  the  loss  sus- 
tained by  the  burning  of  this  cotton.  The  substance  of  this 
transaction  is,  that  the  insurer  has  paid  the  amount  of  its  lia- 
bility under  the  policy,  subject  alone  to  be  repaid  upon  the 
contingency  that  the  assured  shall  recover  same  from  the  car- 
rier as  being  primarily  liable.  The  precaution  taken  in  call- 
ing it  a  loan  was  doubtless  due  to  a  fear  that  payment  might 
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afiect  the  right  of  the  insurer  to  the  benefit  of  a  recovery 
against  the  carrier. 

This  precaution  cannot  change  the  fact  that  the  assured  has 
been  paid,  and  that  this  payment  is  to  stand,  unless  a  liabil- 
ity shall  be  fixed  upon  the  carrier,  in  which  case  the  recovery 
from  the  carrier  is  to  inure  to  the  benefit  of  the  insurer.  The 
precaution  was  unnecessary.  If  the  liability  of  the  insurer 
was  secondary,  and  it  pays  the  loss,  it  is  substituted  to  the 
rights  of  the  assured  against  the  party  primarily  liable,  and 
may  maintain  a  suit  in  the  name  of  the  assured  for  its  bene- 
fit. 

If  the  carrier  or  compress  company  is,  as  between  it  and 
the  insurer  of  the  owners,  primarily  liable,  then  an  action 
in  the  name  of  the  assured  may  be  maintained  for  the  benefit 
of  the  insurer,  and  the  fact  of  payment  will  not  aff'ect  the 
recovery.  This  we  expressly  decided  at  this  term  in  the  case 
of  Louisville  etc.  R.  R.  Co.  v.  Manchester  Mills,  88  Tenn.  653. 

The  case  of  Inman  v.  South  Carolina  R'y  Co.,  129  U.  S.  129, 
is  not  in  any  way  in  conflict  with  the  conclusion  we  reach  as 
to  effect  and  meaning  of  this  borrowed  and  received  note.  In 
that  case  it  appeared  that  cotton  in  the  custody  of  a  railway 
company  was  destroyed  by  fire.  The  carrier's  bill  of  lading 
stipulated  that  it  should  have  the  benefit  of  any  insurance 
held  by  owner  on  goods  destroyed  by  fire  while  in  its  pos- 
session. On  the  other  hand,  the  owners  held  open  policies  of 
insurance  on  the  burned  cotton,  which  provided  the  assured 
should,  in  case  of  loss,  transfer  to  the  insurer  his  claim 
against  the  carrier,  and  providing  that  the  insurance  should 
be  forfeited  in  case  any  agreement  was  made  by  the  assured, 
whereby  the  insurer's  right  to  recover  of  the  carrier  was  re- 
leased or  lost.  The  owners  filed  proofs  of  loss,  and  their  open 
policy  was  reinstated  for  original  amount.  They  then  en- 
tered into  an  agreement  to  prosecute  their  claim  against  the 
carrier  as  the  party  primarily  liable,  and  the  insurer  agreed 
to  allow  interest  on  the  claim  until  collected. 

The  court  held  that  this  stipulation  did  not  amount  to  a 
payment;  that  the  policies  were  not  available  to  the  carrier, 
inasmuch  as  the  liability  of  the  insurers  depended  upon  tlie 
condition  of  resort  over  against  the  carrier.  It  was  also  held 
that  the  insurers,  under  their  contract,  had  the  right  to  require 
the  assured  to  proceed  first  against  the  carrier,  and  to  decline 
to  indemnify  tliem  until  the  question  of  the  carrier's  respon- 
sibility was  first  settled.     Tliat  case  and  this  are  totally  un- 
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like,  both  with  respect  to  the  fact  of  payment  (for  no  money 
was  paid  or  loaned  to  the  assured),  as  well  as  in  the  more 
important  distinction  that  there  the  carrier's  liability  was 
primary  as  between  it  and  the  insurer.  So  we  hold,  —  1. 
That  in  point  of  fact  the  complainant  has  received  payment 
for  its  loss  from  its  own  insurer;  2.  That  this  fact  of  payment 
would  not  prevent  the  maintenance  of  a  suit  for  the  benefit  of 
the  insurer  of  the  owner  in  the  name  of  the  assured,  provided 
the  loss  is  one  which  the  defendants  ought  to  have  paid  as 
between  them  and  the  insurer  of  the  owners.  If  the  liabil- 
ity of  defendants,  or  either  of  them,  was  a  direct  one,  —  as  for 
negligence,  or  by  contract  for  the  absolute  "  safe-keeping"  of 
the  cottOD,  —  then  the  liability  of  defendants  would  be  pri- 
mary as  for  a  loss  proven  or  presumed  to  have  been  caused 
by  them.  In  such  case  the  insurer  of  the  complainant  would 
be  subrogated  to  the  right  of  the  assured  against  the  party 
primarily  liable.  This  distinction  is  very  clearly  and  forcibly 
illustrated  in  the  case  of  North  British  Ins.  Co.  v.  London^  L., 
&  0.  Ins.  Co.,  L.  R.  5  Ch.  Div.  569. 

As  this  case  has  been  much  relied  upon  by  the  learned 
eounsel  for  complainant,  we  briefly  state  the  facts  of  the  case. 
The  case  was  this:  A  firm  of  warehousemen  "being  by  ex- 
press agreement,  or  a  local  custom  of  London,"  liable  for  any 
lose  or  damage  which  occurred  to  grain  warehoused  with  them, 
for  their  own  protection  took  out  policies  on  grain  in  their 
custody.  The  owners  of  certain  grain  so  warehoused,  although 
they  had  the  primary  liability  of  the  wharfingers,  for  their 
better  protection  took  out  policies  in  another  company  upon 
their  interest  in  the  same  grain.  A  loss  occurred.  The 
wharfingers*  companies  and  the  bailors*  companies  con- 
tributed to  a  fund  to  reimburse  the  warehousemen,  who  had 
paid  the  loss  to  the  owners  of  the  grain.  The  suit  was  one 
between  the  respective  companies  to  determine  how  the  loss 
should  be  borne  between  themselves.  It  was  held  that  the 
wharfingers'  companies  were  liable  for  the  whole  loss,  not- 
withstanding there  was  the  usual  clause  requiring  contribu- 
tion where  there  was  double  insurance.  The  decision  was 
rested  upon  the  ground  of  the  primary  and  absolute  liability 
of  the  warehouseman  to  the  owner  of  the  goods  in  his  custody. 
If  the  wharfinger  had  taken  out  no  insurance,  and  the  insurer 
of  the  owner  of  the  grain  had  paid  the  loss,  it  would  have  been 
substituted  to  the  assured's  right  of  action  against  the  wharf- 
inger, who  was  absolutely  and  primarily  liable.     The  ware- 
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houseman  had  by  his  insurance  protected  himself  against  this 
primary  responsibility.  It  was  held,  therefore,  not  to  be  a 
case  of  double  insurance,  but  of  separate  insurance  upon  en- 
tirely different  interests. 

Here  the  essential  fact  which  would  entitle  the  insurer  of 
the  owner  of  the  warehoused  cotton  to  recover  is  missing; 
that  is,  the  primary  and  absolute  liability  of  either  the  car- 
rier or  compress  company.  The  liability  to  the  owner  for  a 
breach  of  obligation  to  carry  insurance  is  not  a  primary  lia- 
bility as  between  the  compress  company  and  the  insurer  of 
of  the  owner.  By  subrogation,  the  insurer  obtains  no  right 
which  the  assured  could  not  enforce.  As  the  assured  did  for 
itself  just  what  the  compress  company  agreed  to  do  for  it, 
and  having  no  right  of  action  save  for  premiums,  its  in- 
surer, who  has  paid  the  loss,  has  none.  Whatever  rights  the 
insurers  of  the  complainant  have  against  the  insurers  of  the 
defendant  compress  company  for  contribution  must  be  set- 
tled in  a  suit  between  themselves.  These  insurers  are  not 
parties,  and  we  therefore  express  no  opinion  upon  this  ques- 
tion. 

The  decree  of  the  chancellor  holding  that  complainant  had 
not  been  indemnified  by  its  own  insurer  was  erroneous,  and 
this  results  in  dismissal  of  complainant's  bill,  with  costs. 


Cabbiers  —  LiABiLnr  under  Special  Contract.  —  A  carrier  may  by 
■pecial  contract  limit  its  common-law  liability:  Hull  v.  Chicago  etc.  R'y  Co., 
41  Minn.  510;  16  Am.  St.  Rep.  722,  and  note. 

Carriers  —  Liability  as  Warkhodsemen. —  Where  the  shipper  of  goods 
is  given  a  receipt  therefor,  containing  on  its  back  a  contract  limiting  the 
liability  of  the  carrier  during  transit,  and  the  liability  as  a  common  carrier 
when  the  goods  should  reach  their  destination,  and  the  owner  permits  the 
goods  to  remain  at  their  destination  until  the  carrier  becomes  liable  only  as 
a  warehouseman,  and  the  goods  are  afterwards  destroyed  by  fire,  the  receipt 
haa  spent  its  force  and  is  no  longer  material,  and  the  liability  of  the  carrier 
must  be  determined  by  the  rules  of  law  applicable  to  warehousemen:  Union 
Pacific  R'y  Co.  v.  Moyer,  40  Kan.  184;  10  Am.  St.  Rep.  183,  and  cases  cited 
in  note;  Blumenthalv.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349;  which  does  not 
include  liability  for  losses  occasioned  by  accidental  fires:  Mobile  etc.  R.  R. 
Co.  V.  PrewiU,  46  Ala,  63;  7  Am.  Rep.  586,  and  note  591,  592.  But  com- 
pare Bancrq/l  v.  Merchants'  Despatch  Trans.  Co.,  47  Iowa,  262;  29  Am.  Kep. 
483;  note  to  Patton  v.  Magrath,  31  Am.  Dec.  554—556.  See  also  note  to 
Schmidt  v.  Blood,  24  Am.  Dec.  146-148,  upon  the  liability  of  a  carrier  as  a 
warehouseman  after  the  carriage  has  terminated. 

Warehousemen,  Care  Required  of.  —  Warehousemen  are  bound  to  use 
only  ordinary  care,  being  consi<iered  merely  ordinary  bailees  for  hire:  Note 
to  Schmidt  v.  Blood,  24  Am.  Dec.  145;  Turrentine  v.  Wilmington  etc.  R.  R. 
Co.,  100  N.  C.  375;  6  Am.  St.  Rep.  602.     Warehousemen  are  not  insurert 
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against  loit  by  accidental  fire:  Alttrich  ▼.  Boston  etc.  R.  It.  Co.,  100  Mas*.  31; 
97  Am.  Dec.  74;  and  are  not  liable  for  any  losses  by  fire  not  attributable  to 
tboir  lack  of  ordinary  care:  Bice  v.  Nixon,  97  Ind.  97;  49  Am.  Rep.  430^ 
and  foot-note;  note  to  Schmidt  v.  Blood,  24  Am.  Dec.  155. 

Wabruuussmkn  —  Bu&DKN  ow  Paoor  in  Actions  aoainst.  —  la  actions 
by  the  owner  of  goods  against  a  warehouseman,  to  whom  he  has  intrusted 
them,  for  their  loss  or  injury,  the  better  rule  seems  to  be,  that  the  bnrdea  is 
upon  the  plaintiff  to  show  negligence  upon  the  part  of  the  warehonsamani 
Note  to  Sclmidt  v.  Blood,  24  Am.  Deo.  150-153;  Denton  r.  Chicago  etc  R.  R. 
Co.,  52  Iowa,  161;  35  Am.  Rep.  263;  CU\/lin  y.  Meyer,  76  N.  Y.  260;  81  Am. 
Rep.  467;  WilUt  v.  Rich,  142  Mass.  356;  56  Am.  Rep.  684. 

Contracts  —  Usaqb.  —  A  usage,  if  known  to  the  parties  to  a  contract  to 
which  it  relates,  is  obligatory,  and  unless  excluded  by  the  terms  of  the  con* 
tract,  enters  into  and  forms  a  part  thereof,  as  much  as  though  it  had  been 
written  therein:  Horan  v.  Stracfian,  86  Ga.  408;  22  Am.  St  Rep.  471,  and 
note;  and  evidence  of  usage  may  be  admitted  to  explain  a  written  contraott 
Smith  V.  Clews,  114  N.  Y.  190;  11  Am.  St.  Rep.  627,  and  note  632,  633. 

Insurance  —  Bailment  —  Insurable  Interest. —  "The  law  seems  to  b« 
well  settled  that  a  person  having  goods  in  his  possession  as  consignee  on 
commission  may  insure  them  in  his  own  name,  and  in  event  of  loss,  recover 
the  full  amount  of  the  insurance,  and  after  satisfying  his  own  claim,  hold 
the  balance  as  trustee  for  the  owner":  Note  to  Strong  v.  Manujactwrtri 
I)is.  Co.,  20  Am.  Dec.  51.5,  516,  where  it  is  also  stated  that  where  a  con* 
bignee  or  bailee  accepts  a  consignment  with  instructions  to  insure,  he  will 
be  liable  for  the  full  value  of  the  goods  upon  their  loss,  should  such  instmc* 
tion  be  not  obeyed. 

Subrogation.  —  To  justify  the  application  of  the  doctrine  of  subrogation, 
a  person  must  have  paid  something  for  which  another  was  in  equity  pri* 
Diarily  liable:  Opp  v.  Ward,  125  Ind.  241;  21  Am.  St,  Rep.  220,  and  note; 
see  note  to  ^tna  Fire  Int.  Co.  v.  Tyler,  30  Am.  Dec.  102. 


Electeio  Eailwat  Company  v,  Shelton. 

[89  Tennessee,  428.] 
Neolioencb,  Concurrent,  of  Telephone  and  Electric  Railway  Com* 
PANT.  —  While  it  is  primarily  the  duty  of  a  telephone  company  to  see 
that  its  wires  are  in  a  reasonably  safe  and  sound  condition,  and  protected 
against  the  contingency  of  falling,  it  is  also  the  duty  of  an  electric  com* 
pany  using  a  trolley-wire  to  protect  it  from  the  same  contingencies;  and 
if,  through  the  negligence  of  the  telephone  company,  one  of  its  wires 
falls  across  the  trolley-wire  of  an  electric  company,  and  because  of  the 
latter  being  unguarded,  the  telephone  wire  conducts  a  current  of  electri* 
city  from  it,  whereby  a  horse  coming  in  contact  with  the  wire  is  killed, 
both  companies  are  answerable  to  the  owner  of  the  animal,  because  the 
negligence  of  both  concurred  in  inflicting  the  injury 

Steger,  Washington,  and  Jackson,  for  the  railway  company. 

VertreeB  and  Vertrees,  for  the  telephone  company. 

/.  L.  Nolen,  for  Shelton. 
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TuRNEY,  C.  J.  Shelton's  horse  was  killed  by  coming  ia 
contact  with  a  wire  of  the  telegraph  and  telephone  company, 
which  had  fallen  across  the  trolley-wire  of  the  electric  rail- 
way company.  The  wire  of  the  telephone  company  had  be- 
come much  impaired.  The  falling  of  a  wall  of  a  burning 
building  broke  a  pole  of  the  telephone  company,  breaking  the 
wires  at  several  points.  At  the  point  of  the  accident  the  tele- 
phone wires  crossed  the  railway  track  above  the  trolley.  A 
broken  wire  fell  across  the  trolley-wire,  and  while  resting  on 
it,  the  horse  came  in  contact  with  it,  and  was  instantly  killed. 
There  was  no  guard-wire  over  the  trolley-wire.  The  case  was 
tried  by  the  circuit  judge  without  the  intervention  of  a  jury. 
The  condition  of  the  telephone-wire  was  such  as  to  arrest 
the  attention  of  a  prudent  man  engaged  in  the  business  of 
either  company.  The  circuit  judge  found,  under  the  facts, 
that  both  companies  were  guilty  of  negligence,  and  responsi- 
ble for  the  loss,  and  gave  judgment  accordingly.  The  judg- 
ment is  correct.  While  it  was  the  primary  duty  of  the 
telephone  company  to  see  that  its  wires  were  in  a  reasonably 
safe  and  sound  condition,  and  protected  against  the  contin- 
gency of  falling,  it  was  also  the  duty  of  the  electric  company 
to  see  that  its  trolley-wire  was  in  like  manner  protected  from 
such  contingency.  While  it  was  the  duty  of  the  one  com- 
pany not  to  use  unsound  and  unprotected  wires,  it  was 
equally  the  duty  of  the  other  not  to  operate  its  road  under 
such  defective  machinery.  It  might  as  well  insist  that  it  was 
not  responsible  for  damages  resulting  from  the  fall  of  a  rock 
which  it  had  constantly  recognized  as  threatening  to  fall,  or 
of  a  dead  tree  which  it  had  frequently  noticed  with  decayed 
and  giving  roots,  and  knew  would  fall  in  the  first  wind  or 
rain.  The  obligation  to  see  that  its  road  was  in  good  repair, 
and  its  machinery  in  safe  operating  order,  is  not  confined  to 
the  immediate  and  abstract  presence  of  either,  but  extends  to 
all  surroundings  that  may  depreciate  the  security  of  either. 
Both  companies  knew  of  the  unprotected  trolley-wire,  and 
the  consequences  of  a  contact  of  the  wires  of  the  one  with 
those  of  the  other.  Both  knew  of  the  unsoundness  likely  to 
produce  a  fall  of  the  one  upon  those  of  the  other.  Both  were 
bound  to  guard  against  such  likelihood,  and  having  failed  to 
do  so,  are  liable. 

Affirmed.  

Neoliosnob  —  JoiHT  LIABILITY. — Where  the  concnrrent  negligenoe  of 
several  parties  haa  resulted  in  injury  to  another,  they  will  be  held  jointly 
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and  severally  liable  for  snch  injury:  Consolidated  etc  Co.  v.  Ke\fer,  134  III. 
481;  23  Am.  St.  Rep.  688.  and  note;  Out/ etc  Ji'y  Co.  v.  McWhirler,  77  Tex. 
366;  19  Am.  St  Rep.  755,  and  note;  Village  of  CarteroilU  v.  Cook,  129  lU. 
152;  16  Am.  St.  Rep.  248,  and  extended  note;  Nathua  tic  Oo.  v.  WorcaUr 
etc  Ji.  Ji.  Co.,  62  N.  H.  169. 


DiOKLB  v.  Abstract  Compaxt. 

[89  Tknnksskk,  43L] 
Maker  ot  an  Abstract  or  Tttlk  to  Real  Pbopertt,  guaranteed  by  him^ 
to  be  correct,  is  answerable  in  damages  to  the  parchaaei-  of  aach  prop* 
erty,  who  relied  upon  the  abstract,  and  refused  to  purchase  without  it^ 
if  recorded  conveyances  are  omitted  therefrom  to  his  injury,  though  th* 
abstract  was  made  at  the  request  and  expense  of  and  delivered  to  tb* 
owner  of  the  property,  who  thereupon  delivered  it  to  tho  intending  piir>^ 
chaser  for  examination. 

Stokes  and  Stokes,  for  Dickie. 

A.  N.  Miller,  for  the  abstract  company. 

TuRNEY,  C.  J.  Complainants  purchased  from  Bowman,  • 
resident  of  California,  at  the  price  of  two  hundred  dollars  per 
acre,  a  tract  of  land,  represented  to  contain  twenty-one  acres 
and  thirty-six  poles,  in  Davidson  County. 

Complainants  declined  to  purchase  until  they  were  fuiy 
nished  with  an  abstract  of  title.  Bowman  thereupon  applied 
to  defendants  to  make  the  abstract,  which  was  done,  and 
Bowman  paid  for  it.  They  delivered  the  abstract  to  Bow- 
man, and  guaranteed  it  to  be  a  true  and  perfect  abstract 
of  the  title.  On  being  furnished  with  the  abstract,  which 
showed  the  title  to  be  in  Bowman,  complainants  made  the 
purchase  on  the  faith  of  it.  It  subsequently  developed  that 
two  conveyances,  embracing  about  four  acres  of  the  land,  had 
been  made,  but  were  not  noticed  in  the  abstract.  The  deed 
from  Bowman  to  complainants  was  prepared  by  the  abstract 
company.  Such  are  the  substantial  allegations  of  the  bill, 
which  is  brought  to  have  the  abstract  company  account. 

There  was  demurrer,  because  the  bill  does  not  allege  fraud, 
and  there  is  no  privity  of  contract  between  complainants  and 
defendants.  It  was  not  necessary  to  allege  fraud;  a  state- 
ment of  facts  is  all  that  is  necessary. 

It  is  clear  from  the  bill  that  complainants  relied  upon  the 
abstract  and  the  guaranty  of  its  correctness,  and  would  not 
purchase  without  it.  The  abstract  company  held  itself  out  as 
competent  to  do  the  work,  and  it  is  well  understood  that  par> 
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chasers  rely  upon  the  work'of  such  corporations  as  security  for 
the  perfectness  of  title,  and  expect  them  to  point  out  any  de- 
fects. Such  was  the  case  here.  Complainants  declined  to 
purchase  except  upon  an  abstract. 

To  furnish  abstracts  of  titles  is  a  business.  Parties  under- 
taking it  assume  the  responsibility  of  discharging  its  duties 
in  a  skillful  and  careful  manner.  Patience  in  the  investiga- 
tion of  records  is  the  main  capacity  required.  There  is  no 
professional  opinion.  The  agent  has  only  to  furnish  the  facts 
from  the  register's  oflBce,  without  concern  for  their  legal  ef- 
fect. Upon  the  facts  furnished,  the  purchaser  must  deter- 
mine for  himself  on  their  suflBciency.  The  abstract  company 
collects  the  evidence,  and  for  such  collection  it  is  entitled  to 
its  fee.  If  it  makes  a  mistake  or  oversight,  as  in  this  case,  it 
must  respond  to  the  injured  party. 

The  payment  for  the  four  acres  already  conveyed  was 
the  result  of  the  unskillful  work  of  the  defendant.  Holding 
itself  out  to  the  public  as  competent  and  skillful,  it  must 
be  so,  or  supply  the  want  by  answering  for  the  loss  it  brings 
about. 

The  allegations  of  the  bill  clearly  make  a  privity  of  con- 
tract between  the  purchasers  and  the  defendant.  Upon  the 
work  of  the  latter  depended  the  acceptance  or  refusal  of  the 
offer  to  sell. 

Decree  sustaining  demurrer  is  reversed,  and  cause  re- 
manded for  further  proceedings. 

Abstracts  of  Titlb.  —  Abstracters  are  in  confidential  relation  with  tbeir 
employers,  and  are  held  strictly  responsible  for  the  trust  reposed  in  themt 
Vallette  v.  Tedens,  122  111.  607;  3  Am.  St.  Rep.  602.  In  the  employment  of 
an  agent,  the  principal  bargains  for  the  disinterested  skill,  diligence,  and 
real  of  the  agent:  Davia  v.  Hamlin,  108  111.  39;  48  Am.  Rep.  641. 

There  was  a  difBcnlty  in  holding  the  defendant  liable,  in  the  principal  case, 
which  does  not  seem  to  have  been  fairly  met,  or  at  all  considered  by  the  conrt. 
So  far  as  appears  from  the  opinion,  the  person  in  whose  favor  the  action  waa 
brought  did  not  apply  to  the  searcher  of  records  for  the  abstract  of  title, 
nor  was  he  in  any  respect  brought  in  any  contract  relation  with  him.  Un- 
doubtedly the  searcher  was  liable  to  the  person  who  employed  him  for  any 
negligence,  or  for  want  of  V.ie  skill  and  ability  requisite  to  the  performance 
of  the  duties  which  he  nndertook  to  discharge.  But,  as  a  general  rale, 
where  a  liability  arises  out  of  contract,  or  out  of  a  failure  of  a  person  to 
perform  something  which  he  has  agreed  to  do,  none  but  the  parties  to  the 
contract  can  maintain  any  action  for  the  breach  thereof,  or  for  negligence  or 
want  of  skill  in  its  performance.  Upon  this  principle,  attorneys  at  law  mak> 
ing  mistakes  in  the  examinations  of  titles  have  generally  been  held  liable 
only  to  their  employers,  and  not  to  third  persons  who  may  happen  to  act  on 
the  certificate  or  opinion  given:  National  Savinga  Sank  t.  Wardf  100  U.  SL 
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195;  FH»h  T.  Kelly,  17  C.  B..  N.  S.,  194;  Wharton  on  Negligence,  Moa.  339- 
341.  Upon  principle,  we  do  not  see  why  the  rale  thai  applied  to  attomeyi 
ia  not  equally  aiiplicable  to  aearchen  of  reoorda  who  do  not  happen  to  b* 
also  attorueya  at  law. 


Bank  v.  Cumminqs. 

[89  Tbmnkssbk,  600.] 

Bawk— Dill  or  Lading,  when  Justikikd  in  Dklivkbivo.  —  If  a  bill  of 
lading  ia  attached  to  a  time  draft,  the  tranaaction  ordinarily  impliea  a 
aale  upon  credit,  and  that  the  bill  of  lading  ia  retained  only  to  aeoara 
the  acceptance  of  the  draft,  and  ia  to  be  delivered  upon  aaoh  acceptance, 
unless  there  are  instructions  to  hold  until  payment,  or  ciroamstanoea 
indicating  that  the  bill  is  to  be  held  to  aecure  both  acceptance  and  pay- 
ment. 

Bank  —  Bill  or  Lading  Taken  to  Order  or  Consignor,  Dbuvkrt  or, 
WHEN  NOT  Justified.  — If  bills  of  lading,  taken  to  the  order  of  the  oon- 
aignor,  with  sight  time  drafts  thereto  attached,  are  indorsed  to  the  cash- 
ier of  a  bank,  through  which  they  were  to  be  transmitted  for  collection, 
there  is  no  presumption  of  any  authority  on  the  part  of  the  bank  to 
surrender  the  bills  of  lading  upon  acceptance  of  the  drafts,  or  otherwiae 
than  upon  their  payment;  and  if  the  bank  makes  auch  a  delivery,  it  ia 
unuuthorized,  and  doea  not  pasa  the  title  to  the  property  deacribed  in 
the  bills  of  lading. 

BiLus  or  Lading,  Delivery  or  without  Adthoritt.  —  A  apecial  agent. 
authorized  to  deliver  a  bill  of  lading  only  upon  payment  of  the  bill  of 
exchange  drawn  against  the  goods  and  attached  to  the  bill  of  lading, 
cannot  bind  his  principal  by  a  delivery  without  such  payment;  and  one 
thus  acquiring  a  bill  of  lading  indorsed  in  blank,  though  acting  in  good 
faith  in  the  regular  course  of  business  and  paying  value,  acquires  no 
title  as  against  the  principal. 

Bank  —  Liability  of,  roR  Bills  Transmitted  to  av  AoEmr  roR  Coi.- 
lection.  —  A  bank  receiving  a  bill  for  collection,  payable  at  a  distant 
point,  and  wliich  must  therefore  be  transmitted  to  that  point  for  collec- 
tion, is  thereby  impliedly  instructed  to  send  it  to  a  auitable  agent  at  the 
place  of  payment  for  collection,  and  such  agent,  when  selected  by  it,  be- 
comes the  agent  of  the  owner,  for  whose  negligence  the  bank  cannot  be 
held  answerable. 

Bank  Rkxeiving  Draft  or  Check  iir  Payment,  What  is  wot. — If 
drafts  are  received  by  a  bank,  after  which  the  sender  authorizes  the 
bank  to  fill  up  a  check  for  the  amount  of  auch  drafts,  and  the  bank 
thereupon  stamps  them  as  paid,  and  credits  their  amount  to  the  acooont 
of  a  depositor,  and  sends  the  drafts  and  the  check  to  its  correspondent, 
with  instructions  to  surrender  the  drafts  on  payment  of  the  check,  and 
thereupon  the  check  is  dishonored,  and  both  it  and  the  drafts  are  r*> 
turned  to  the  bank,  it  has  a  right  to  charge  back  to  such  depositor  the 
amount  with  which  he  was  ao  credited,  because  the  bank  cannot  be  r»> 
garded  as  having  received  the  drafts  in  payment. 

Lamb  and  Tillman,  and  Padgett  and  Figure$f  for  the  bank. 
/.  H.  Holnian  and  Carter ^  for  Cummings. 
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LuRTON,  J.  The  questions  for  decision  arise  upon  the  cross- 
bill of  Cummings  and  Bledsoe  against  the  complainant  in 
the  original  bill.  The  firm  of  Cummings  and  Bledsoe  were 
dealers  in  grain  and  produce  at  Petersburg,  Tennessee,  and 
did  their  banking  with  the  Second  National  Bank  of  Columbia, 
Tennessee. 

Between  July  26,  1887,  and  August  4,  1887,  they  shipped 
by  rail  five  car-loads  of  wheat  to  Atlanta,  Georgia,  being  part 
of  a  larger  quantity  contracted  to  be  sold  to  the  Tollison 
Commission  Company,  of  that  city.  Five  separate  bills  of 
lading  were  taken,  one  for  each  separate  car,  "to  the  order  of 
Cummings  and  Bledsoe,  or  assigns,"  with  directions  thereon  to 
"  notify  Tollison  Commission  Company."  Against  each  ship- 
ment a  draft  was  drawn  by  the  consignors  upon  the  Tollison 
Commission  Company,  and  payable  to  Cummings  and  Bled- 
soe, or  order.  These  five  drafts,  with  the  bills  of  lading 
pinned  thereto,  were  left  with  the  Columbia  bank,  entered 
upon  a  deposit  ticket  as  if  for  deposit  as  a  cash  item.  The 
drafts  were  stamped  with  the  indorsement:  "  For  deposit  only, 
to  credit  of  Cummings  and  Bledsoe."  The  bills  of  lading  were 
indorsed:  "Pay  to  order  of  George  Childress."  No  special 
instructions  accompanied  these  drafts  when  left  in  the  Colum- 
bia bank,  other  than  a  direction  on  the  margin  of  each  draft  in 
these  words:  "By  request  of  parties,  draw  through  Gate  City 
National  Bank,  Atlanta,  Georgia." 

These  drafts  were  not  discounted  by  the  bank,  nor  was  credit 
given  for  them  upon  the  deposit  account  of  Cummings  and 
Bledsoe.  They  were  entered  as  having  been  received  for  col- 
lection, and  at  once  transmitted  according  to  the  written 
instructions  on  them  to  the  Gate  City  National  Bank,  Atlanta, 
for  collection,  each  draft  being  stamped  with  the  indorse- 
ment: "  Account  of  Second  National  Bank,  Columbia,  Ten- 
nessee." George  Childress,  to  whom  the  bills  of  lading  had 
been  indorsed  by  Cummings  and  Bledsoe,  was  the  cashier  of 
the  transmitting  bank.  Without  any  indorsement  by  Chil- 
dress these  bills  of  lading  were  transmitted  pinned  to  the 
drafts,  and  no  direction  was  given  as  to  whether  the  bills 
were  to  be  surrendered  upon  acceptance  by  the  drawees  of  the 
drafts,  or  held  as  a  security  for  the  payment  of  the  drafts. 
The  drafts  were  all  time  trafts,  being  payable  three  days  after 
sight.  The  drafts  were,  upon  receipt  by  the  Atlanta  bank, 
presented  to  the  Tollison  Commission  Company  for  accept- 
ance, and  upon  acceptance,  the  unindorsed  bills  of  lading 
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were  surrendered  to  the  acceptors.  The  wheat  was  delivered 
by  the  carrier  to  the  Tollison  company.  None  of  the  drafts 
were  paid  at  maturity,  and,  after  protest,  were  returned  to  the 
Columbia  bank  as  worthless,  the  wheat  having  been  disposed 
of  and  the  drawee  being  insolvent. 

Cummings  and  Bledsoe,  by  their  cross-bill,  seek  to  hold  the 
bank  at  Columbia  responsible  for  the  amount  of  these  five 
drafts.  The  first  ground  upon  which  liability  is  sought  to  be 
fixed  is  based  upon  the  charge  that  these  drafts  were  deposited 
as  cash  items,  and  credited  to  their  account  as  such,  aiul  thereby 
became  the  property  of  the  bank;  that  the  drafts  were  well 
secured  by  bills  of  lading  indorsed  to  order  of  its  cashier,  and 
the  security,  having  been  surrendered  by  negligence  of  its 
agent,  acquits  them  of  all  responsibility  as  indorsers  of  the 
drafts.  The  facta  do  not  support  this  contention.  The  drafts 
were  not  discounted  by  the  bank,  and  were  not  entered  to  the 
credit  of  the  drawers.  There  is  evidence  that  some  years 
before  this  transaction,  the  cashier  of  this  bank,  in  order  to 
secure  their  business,  agreed  to  receive  and  collect  checks 
and  sight  drafts  without  charge,  and  credit  them  as  cash. 
This  agreement  did  not  extend  to  time  paper,  such  as  this 
was,  and  there  is  no  proof  that  such  paper  was  ever  credited 
except  as  collected.  Certainly  these  drafts  were  only  re- 
ceived for  collection,  and  so  entered  on  the  books  of  the  bank. 

It  is  next  contended  that  the  transmitting  bank  was  in- 
structed to  hold  the  bills  of  lading  until  payment  of  drafts 
attached,  and  that  the  failure  to  give  similar  instructions 
when  transmitted  is  such  negligence  as  makes  it  responsible. 
It  is  not  pretended  that  any  such  instructions  were  given 
concerning  these  particlar  drafts  at  the  time  they  were  left 
for  collection.  The  contention  of  complainants  in  the  cross- 
bill is,  that  theretofore  they  had  given  such  directions  con- 
cerning all  their  drafts  with  bills  of  lading  attached.  The 
weight  of  proof  does  not  support  this  insistence.  The  conver- 
sations testified  to  by  Mr.  Cummings  do  not,  as  stated  by 
himself,  necessarily  imply  any  such  instruction.  The  bank's 
officers  most  positively  deny  any  such  directions,  either  orally 
or  by  letter.  The  burden  of  proof  is  upon  Cummings  and 
Bledsoe,  and  we  agree  with  the  chancellor  in  holding  that 
they  have  not  satisfactorily  shown  any  such  general  instruc- 
tion. This  brings  us  to  the  question  as  to  whether,  in  the 
absence  of  instructions,  the  bank  at  Atlanta  was  authorized 
to  surrender  the  bills  of  lading  upon  acceptance  of  the  drafts^ 


Feb.  1891.]  Bank  v.  Cummings.  621 

or  whether  the  facts  of  the  transaction,  as  indicated  by  the 
indorsements  on  drafts  and  bills,  indicated  the  intent  of  the 
eonsignors  to  hold  the  bills  as  a  security  fot  the  payment  of 
the  drafts. 

It  is  well  settled  that  when  a  sight  draft  is  attached  to  a 
bill  of  lading  for  the  merchandise  against  which  the  draft  is 
drawn,  the  bill  of  lading  is  not  to  be  delivered  until  pay- 
ment. It  is,  however,  equally  as  well  settled  that  if  the  bill 
of  lading  be  attached  to  a  time  draft,  the  transaction  imports 
a  sale  upon  credit,  and  that  the  bill  of  lading  is  only  retained 
to  secure  acceptance  of  the  draft,  and  is  to  be  delivered  upon 
acceptance,  unless  there  be  instructions  to  hold  until  payment, 
or  circumstances  indicating  that  the  bill  is  to  be  held  to  secure 
both  acceptance  and  payment:  National  Bank  v.  Merchants' 
Bank,  91  U.  S.  92;  2  Daniel  on  Negotiable  Instruments,  sees. 
1734  a,  1734  b. 

But  it  is  insisted  that  the  fact  that  the  bills  of  lading  were 
taken  to  the  order  of  the  consignors,  and  indorsed  by  them 
to  the  cashier  of  the  bank  through  which  they  were  to  be 
transmitted  for  collection,  rebuts  any  implication  arising 
from  the  fact  that  they  were  time  drafts,  and  therefore  sales 
on  a  credit,  and  conclusively  shows  an  intent  to  hold  the  title 
as  security  for  payment  of  the  drafts  drawn  against  the  ship- 
ment. 

Mr.  Benjamin,  after  a  thorough  consideration  of  the  ques- 
tion in  the  light  of  the  English  decisions,  concludes  that  "the 
fact  of  making  the  bill  of  lading  deliverable  to  the  order  of 
the  vendor  is,  when  not  rebutted  by  evidence  to  the  contrary, 
almost  decisive  to  show  his  intention  to  reserve  the  jus  dispo- 
nendif  and  to  prevent  the  property  from  passing  to  the  vendee  ": 
Corbin's  Benjamin  on  Sales,  sec.  565. 

The  same  question  was  before  the  supreme  court  of  the 
United  States  in  a  case  where  the  bills  of  lading  had  been 
taken  to  the  order  of  the  cashier  of  the  bank  discounting  the 
drafts  drawn  against  the  shipment,  and  Mr.  Justice  Strong, 
in  delivering  the  opinion  of  the  court,  said:  "These  bills  of 
lading,  unexplained,  are  almost  conclusive  evidence  of  an  in- 
tention to  reserve  to  the  shipper  the  jus  disponendi,  and  pre- 
sent the  property  in  the  wheat  from  passing  to  the  drawees 
of  the  drafts":  Dowa  v.  National  Exch.  Bank,  91  U.  S.  631. 

In  the  case  of  Security  Bank  v.  Luttgen,  29  Minn.  366,  the 
defendant,  Luttgen,  shipped  flour  to  Baltimore  to  fill  an  order, 
taking  bills  of  lading  to  their  own  order.     Draft  at  thirty 
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days  after  sight  was  drawn  against  the  shipment.  This  draft 
wai  discounted  by  the  plaintiff,  and  the  bill  of  lading  in- 
dorsed in  blank,  and  delivered  with  the  draft  to  the  bank. 
The  draft  and  bill  of  lading  attached  were  sent  by  the  bank 
to  its  correspondent  for  acceptance.  Upon  acceptance,  the 
bill  of  lading  was  surrendered  to  the  drawees,  who,  becoming 
insolvent,  failed  to  pay  the  drafts.  The  discounting  bank 
thereupon  sought  to  hold  the  drawer  liable  to  it  upon  his  in- 
dorsement. There  was  proof  of  an  agreement  that  the  bills 
of  lading  should  not  be  delivered  to  the  drawees  until  pay- 
ment, but  the  court  said  that  "the  transaction  itself,  inde- 
pendent of  the  parol  agreement,  considered  as  a  mattt-r  for 
merely  legal  interpretation,  did  not  express  or  import  a  sale 
upon  credit,  or  determine  that  the  drawees  were  entitled  to 
the  bills  of  lading  upon  acceptance.  The  taking  of  bills  of 
lading  making  the  goods  deliverable  to  the  order  of  the  ship- 
per, rather  than  to  the  person  for  whom  they  are  ultimately 
intended,  has  been  considered  almost  conclusive  proof  of  an 
intention  on  the  part  of  the  consignor  to  retain  the  jus  dispo- 
nendi^  although  subject  to  be  rebutted." 

Upon  these  authorities,  we  conclude  that  the  bank  at  At- 
lanta had  no  authority  to  surrender  these  bills  of  lading  upon 
acceptance.  Though  it  had  no  instructions,  yet  the  transac- 
tion on  its  face,  as  a  mere  matter  of  legal  construction,  bore 
an  implication  that  the  intent  of  the  consignor  was  to  retain 
Wie  jus  disponendi  as  a  security  for  the  payment  of  the  drafts. 
Unless,  however,  the  wheat  could  not  be  traced  after  delivery 
by  the  carrier,  it  was  recoverable  by  the  consignors. 

A  special  agent,  authorized  to  deliver  a  bill  of  lading  only 
upon  payment  of  the  bill  of  exchange  drawn  against  the 
goods  and  attached  to  the  bill  of  lading,  cannot  bind  his 
principal  by  a  deliver}'  without  such  payment.  The  person 
thus  acquiring  a  bill  indorsed  in  blank  has  been  held  not  to 
acquire  any  title  to  the  goods  as  against  the  principal:  Stol- 
lenwerck  v.  Thacher,  115  Mass.  2J4. 

And  third  persons  dealing  with  property  thus  shipped, 
though  acting  in  good  faith,  in  the  regular  course  of  business, 
and  paying  value,  are  chargeable  with  constructive  notice, 
and  acquire  no  better  title  than  the  drawee:  Farmers^  etc.  Nat. 
Bank  v.  Logan,  74  N.  Y.  568;  Heishll  v.  Farmen*  etc.  Nat. 
Bank,  89  Pa.  St.  155;  33  Am.  Rep.  745;  Dows  v.  Nati»nal 
Exrh.  Bank,  91  U.  S.  631. 

It  is  also  questionable  whether  a  delivery  by  the  carrier 
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upon  a  bill  of  lading  to  the  order  of  the  consignor,  and  in- 
dorsed to  order  of  the  cashier  of  the  transmitting  bank,  was 
a  good  delivery,  the  cashier  never  having  indorsed  the  bills 
to  Tollison  &  Co.,  or  any  one  else.  A  carrier  must  deliver 
alone  to  the  person  named  as  consignee  in  the  bill  of  lading, 
or  to  his  order.    This  was  not  done:  The  Thames,  14  Wall.  98. 

That  the  assignment  of  the  bill  of  lading  to  the  cashier  of 
the  Columbia  bank  placed  the  title  of  the  wheat  in  him  is 
clear.  This,  however,  would  not  have  prevented  suit  for  the 
wheat,  or  an  action  against  the  carrier.  Childress,  in  whom 
was  the  title,  was  but  the  agent  of  the  vendors,  and  besides, 
the  bank  offered  to  take  any  legal  step  deemed  advisable  by 
the  vendors.  None  was  taken,  either  to  recover  the  wheat  or 
its  value,  or  to  hold  the  carrier  liable,  although  one  of  the 
vendors  went  to  Atlanta  and  consulted  counsel.  The  ques- 
tion remains,  Is  the  bank  at  Columbia  responsible  for  the 
negligence  of  the  bank  at  Atlanta  in  surrendering  these  bills 
of  lading  upon  acceptance,  and  enabling  the  drawees  to  ob- 
tain and  make  way  with  the  security?  By  the  great  weight 
of  authority,  the  bank  receiving  a  bill  for  collection,  payable 
at  a  distant  point,  is  impliedly  instructed  to  send  such  bill  to 
a  suitable  agent  for  collection  at  the  place  of  payment;  and 
such  agent,  when  so  selected,  becomes  the  agent  of  the  owner 
of  the  bill,  and  is  not  the  agent  of  the  transmitting  bank: 
Bank  of  Louisville  v.  First  Nat.  Bank,  8  Baxt.  101;  35  Am. 
Rep.  G91. 

If  the  debt  be  lost  by  the  negligence  of  the  agent  so  selected, 
the  right  of  action  is  in  the  owner  of  the  paper,  and  not  in  the 
bank  forwarding  the  paper:  Bank  of  Louisville  v.  First  Nat. 
Bank,  8  Baxt.  101 ;  35  Am.  Rep.  691.  The  liability  of  the  trans- 
mitting bank  is  only  for  its  own  negligence.  There  can  be  no 
question  of  negligence  in  the  transmission  of  this  paper  to  the 
Gate  City  National  Bank,  for  this  bank  was  designated  by 
the  drawers  themselves.  Having  received  no  special  instruc- 
tions as  to  holding  the  bills  of  lading  as  security  for  payment 
of  the  drafts,  they  are  not  liable  for  neglect.  If  the  transac- 
tion on  its  face  imported  an  intent  that  the  title  of  the  wheat 
should  be  retained  until  payment  of  the  drafts,  and  that  this 
retention  of  the  jus  disponendi  implied  the  impropriety  of  de- 
livering the  bills  of  lading,  then  the  agent  selected  at  Atlanta 
was  as  fully  advised  as  to  the  legal  construction  inferable 
from  the  bills  of  lading  as  was  the  bank  at  Columbia.  The 
duty  of  special  instructions  rested  as  strongly  upon  Cum- 
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mings  and  Bledsoe  as  it  did  upon  the  ngent  for  transmission. 
If  the  Columbia  bank  should  have  explained  the  legal  infer- 
ences deducible  from  the  state  of  the  title  to  the  bank  at  At* 
lanta,  then  the  drawers  should  have  given  such  explanation 
to  the  transmitting  bank  in  the  Grst  instance. 

One  other  question  remains.  The  day  after  two  of  these 
drafts  had  been  returned  to  the  bank  at  Columbia  unpaid,  a 
check  drawn  by  Tollison  Commission  Company  against  the 
Gate  City  National  Bank  was  received  by  the  bank  at  Co- 
lumbia in  a  letter  written  by  the  Tollison  Commission  Com- 
pany's president,  explaining  that  the  drafts  had  been  returned 
through  mistake,  and  authorizing  the  Columbia  bank  to  fill 
up  the  blank  in  check  for  amount  of  the  returned  drafts. 
This  was  done,  and  the  drafts  stamped  as  paid,  and  trans- 
mitted to  the  Gate  City  bank  with  the  check  of  the  Tollison 
company,  with  directions  to  deliver  the  drafts  to  the  Tollison 
company  upon  payment  of  its  check.  The  check  was  dis- 
honored, and  it,  with  the  drafts,  returned  to  the  bank  at  Co- 
lumbia. When  this  check  was  received,  it  was  regarded  as 
good,  and  at  once  credited  to  the  account  of  Cummings  and 
Bledsoe,  and  notice  given  them.  When  it  was  dishonored,  it 
was  charged  back  to  Cummings  and  Bledsoe.  The  contention 
is,  that  this  was  without  authority;  that  having  received  the 
check  in  payment  of  the  draft,  the  bank  is  bound  to  make 
the  check  good.  The  authority  for  this  position  is  Morse  on 
Banking,  who  says:  "  If  the  bank  takes  the  check  of  the  party 
yrho  is  bound  to  pay  the  paper,  and  thereupon  surrenders  the 
paper  up  to  him,  it  assumes  the  responsibility  for  the  check 
proving  good."  This  is  not  applicable  to  the  facts  of  this 
case.  The  drafts  were  never  surrendered  to  the  party  bound 
to  pay  them.  The  ground  of  the  proposition  stated  by  Mr. 
Morse  is,  that  an  agent  for  collection  —  as  a  bank — can  receive 
nothing  but  money  in  discharge  of  paper  held  for  collection. 
If  a  check  is  taken,  and  injury  results, — as  by  the  discharge 
of  a  drawer  or  indorser, — or  the  bank  is  unable  to  return  the 
paper  by  reason  of  such  unauthorized  surrender,  then  the 
bank,  having  exceeded  its  authority,  is  liable  for  all  conse- 
quences: Corbin's  Daniel  on  Negotiable  Instruments,  sec. 
1624. 

Here  the  drafts  were  sent  with  check,  to  be  delivered  only 
on  payment  of  check,  and  were  at  once  returned  upon 
dishonor  of  check.  No  injury  whatever  resulted,  and  there 
can  be  no  doubt  that  the  course  of  business  between  the  bank 
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and  Cunimings  and  Bledsoe  justified  charging  this  check 
back  to  them,  it  having  been  by  mistake  passed  to  their 
credit. 

Decree  dismissing  cross-bill  affirmed,  with  costs. 


Banks  —  Liability  of,  foe  Notes  Transmitted  to  an  Aobnt  fob  Col- 
lection. —  The  weight  of  authority  is,  we  think,  against  the  rale  followed 
in  the  principal  case.  In  a  majority  of  the  cases,  banks,  with  which  a  ous* 
tomer  leaves,  for  collection,  his  draft  upon  a  party  residing  at  a  distance, 
have  been  held  liable  for  the  default  of  agents,  to  whom  the  draft  was  for- 
warded for  collection:  Streiasguth  v.  National  etc  Bank,  43  Minn.  50;  19  Am. 
St.  Rep.  213,  and  note;  Oerman  etc.  Bank  v.  Burnt,  21  Col.  539;  13  Am.  8t 
Rep.  247,  and  note;  Allen  v.  Merchants'  etc.  Bank,  22  Wend.  215;  34  Am. 
Dec.  289,  and  extended  note;  Simpson  v.  Waldby,  63  Mich.  439. 

Bank  Reckivino  Draft  or  Check  in  Payment,  What  is  not.  —  When 
the  amount  of  a  draft  or  check,  left  with  a  bank  for  collection,  is  credited  to 
a  depositor  as  cash,  it  may  be  charged  back  to  him  in  case  it  proyes  worth* 
less:  Raj)^  ▼.  National  Bank,  136  Pa.  St.  426;  Hcuiett  t.  Commtrdal  «te. 
Bank,  132  Pa.  St.  118. 
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[89  Tennessee,  630.] 
fJOBPOBATIONS  —  SuiT  AGAINST  DIRECTORS  FOR  MISMANAGEMENT,  BT   WHOM 

SHOULD  BE  Brought.  —  A  suit  against  the  directors  of  a  corporation 
for  their  negligence  and  mismanagement  of  its  business  should  be 
brought  by  the  corporation;  but  if  it  is  disabled  from  suing,  —  aa 
where  the  managing  agents  of  the  corporation,  its  officers  and  directors, 
are  themselves  to  be  defendants,  or  where  the  corporation  wrongfoll; 
and  willfully  refuses  to  sue, — then  a  court  of  equity  will  entertain  a  mii* 
by  a  share-holder,  substituting  him  to  the  corporate  right  of  action. 

Corporations.  —  A  Stockholder  Suing  the  Directors  of  a  Corpora. 
TioN  for  their  Neoligbncb  and  Mismanagement  as  Such  must  be 
regarded  as  suing  for  the  benefit  of  the  corporation;  and  its  creditors 
and  share-holders,  innocent  and  guilty,  as  entitled  to  share  proportion* 
ately  in  the  benefits  of  the  decree.  He  is  not  entitled  to  any  preferenc* 
or  priority  over  other  creditors  or  stockholders. 

Corporations,  Refusal  to  Sue.  —  The  mere  refusal  of  a  corporation  im 
bring  a  suit  will  not  authorize  any  stockholder  dissatisfied  with  its  d«* 
cision  to  himself  institute  an  action.  It  must  further  appear  that  th« 
refusal  was  wrongful. 

Corporations.  —  To  ENrrrLE  a  Stockholder  to  Bring  ▲  Suit  Which 
should  have  been  Brought  bt  the  Corporation,  he  must  show  that 
the  majority  of  its  board  of  directors  had  wrongfully  refused  to  bring 
such  action,  where  the  corporation  has  not  parted  with  its  right  to  sue. 

Corporations.  —  Assignee  of  All  Assets  of  an  Insolvent  Corporatiok, 
after  such  assignment,  represents  the  corporation  as  well  aa  its  creditors) 
and  unless  he  refuses  to  do  so,  la  alone  authorized  to  bring  an  action 
against  the  late  directors  of  the  corporation  for  tbdr  neglige 
mismanagement  of  its  affairs. 
AM.  ST.  Rep.  Vol.  XXIV.— 40 
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OOBPORATIONS.  —  A  StOCKHOLDKB  O?  A  COEPORATION,  THOUGH  He  HAS  NOT 
REQaSSTID  THB  CORPORATION  OR   ITS  DiRKOTORS  TO  BrINO  SuIT  against 

the  lat«  direotora  for  their  negligence  and  mismanagement,  may  main* 
tain  an  action  on  behalf  of  himself  and  the  other  stockholders  and 
creditors,  if,  before  the  commencement  of  such  action,  the  corporation 
made  a  general  assignment  for  the  benefit  of  its  creditors,  and  its  as- 
signee, after  being  requested  so  to  do,  refused  to  institute  any  action. 

Corporations.  —  A  Stookholdkb  or  a  Cobpohation  cannot  Maintain  am 
AerioN  AGAINST  ITS  Directors  roB  Impbopkrlt  Dsclabinq  and  Pat- 
INO  Dividends,  and  thereby  causing  a  deficit. 

Banks.  —  The  Cashier  oy  a  Bank  is  Bound  to  Exercise  Reasonablb 
Skill,  Carb,  and  Diligencb  in  the  discharge  of  his  duties.  If  in- 
trusted with  the  duty  of  making  loan,  he  is  not  liable  as  a  guaran- 
tor of  the  solvency  of  his  transaction,  nor  responsible  for  an  error  oi 
judgment,  where  be  has  exercised  reasonable  skill,  diligence,  and  pru- 
dence. 

DlBECTORS  Of  A  CORPORATION  ABB  NOT  AnsWEBABLB  FOR  LosSES  resulting 

from  loans  made  by  its  cashier,  on  the  ground  that  they  neglected  their 
duties  by  intrusting  to  him  the  sole  management  of  the  affairs  of  tb« 
corporation  without  exerciaing  any  supervision  over  him,  if  he  was  not 
guilty  of  any  want  of  care  and  prudence  in  making  the  loans  or  in  tak- 
ing steps  to  secure  or  collect  them. 

DntEcrroRS  ov  a  Corporation  arb  hot  Liable  vob  Negltosncb  in  noi 
Preventing  its  Cashier  from  making  loans  to  himself,  unless  it  is 
shown  that  the  corporation  sustained  loss  as  a  direct  consequence  oi 
such  negligence. 

Btatutb  of  Limitations.  —  A  Suit  bt  a  Stockholder  against  the  Di- 
BECroRS  OB  A  CORPORATION  to  recover  for  injury  snflfered  by  it  throi-  gh 
their  negligence  and  mismanagement  cannot  be  maintained,  if  the  ri^iit 
of  the  corporation  to  bring  such  suit  is  barred  by  the  statute  of  limita- 
tions, because  a  share-holder  can  enforce  only  such  claims  as  the  cor- 
poration itself  could  enforce. 

Btatutb  OB  Limitations.  —  Directors  of  a  Corporation  are  not  Trus- 
tees IN  Whose  Favob  the  Statutes  of  Limitation  do  not  Run; 
and  a  nit  against  them  for  malfeasance,  misfeasance,  or  negligence  in 
in  office,  brought  in  equity  by  a  stockholder,  is  subject  to  the  same 
limitation  as  if  it  were  an  action  at  law  by  a  corporation. 

Statute  of  Limitations.  —  Suits  against  the  Directors  of  a  Corpora- 
tion for  injury  sufifered  by  it,  through  their  negligence  and  misman- 
agement, fall  within  that  clause  of  the  statute  of  limitations  providing 
the  time  within  which  actions  may  be  brought  upon  contracts,  because 
the  relation  of  a  director  to  a  corporation  implies  a  contract  that  he  will 
nse  ordinary  diligence  in  the  discharge  of  the  duties  of  his  office,  and  an 
action  for  omission  of  such  duty  is  an  action  for  a  breach  of  this  implied 
contract. 

Corporations  —  Duties  and  Liabilities  of  Directors.  —  Directors  by  as- 
suming office  agree  to  give  as  much  of  their  time  and  attention  to  its 
duties  as  the  proper  care  of  the  interests  intrusted  to  them  may  re- 
quire. If  they  are  inattentive  to  those  duties,  neglecting  to  attend 
meetings  of  the  board,  and  turning  over  the  management  of  the  corpo- 
rate business  to  the  exclusive  control  of  other  agents,  they  are  guilty  oi 
grou  negligence  with  respect  to  their  ministerial  duties,  and  liable,  if 
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loss  resnits  to  the  corporation  from  breaches  of  trnst  or  acts  of  negH- 
gence  committed  by  those  left  in  control,  and  which  by  due  care  and  at- 
tention on  their  part  such  directors  might  have  avoided. 

COBPORATIONS. — ThB   DiLIOENCK  REQUIRED   OF    DlRECTOKS   OF    COBPORA» 

TIOMS  in  the  discharge  of  their  duties  is  that  exercised  by  prudent  men 
in  their  own  affairs,  being  that  degree  of  diligence  characterized  as  or- 
dinary. 

Corporations.  — What  Constitutes  a  Proper  Performance  of  the  Du« 
TIES  OF  A  DiREOTOS  is  a  question  of  fact,  to  be  determined  in  each  case 
in  view  of  all  the  circumstances,  the  character  of  the  corporation,  the 
condition  of  its  business,  and  the  usnal  methods  of  managing  like  cor- 
porations. 

Corporations.  —  Bank  Directors  are  not  Expected  to  give  their  whole 
time  and  attention  to  the  business  of  the  corporation.  The  active  man- 
agement may  be  left  to  the  cashier  and  other  agents  selected  by  the  di- 
rectors, whose  duty  in  respect  to  such  cashier  and  agents  is  to  supervise, 
direct,  and  control  them. 

Corporations.  —  Directors  are  Responsible  for  Loss  Resulting  from 
the  wrongful  acts  of  other  directors,  or  of  agents  of  the  corporation, 
only  when  such  loss  was  the  consequence  of  a  neglect  of  duty  in  the  di- 
rectors sought  to  be  charged,  either  in  failing  to  supervise  the  corporate 
business  with  attention,  or  in  neglecting  to  use  proper  care  in  the  ap- 
pointment of  such  agents. 

Corporations  —  Directors'  Liability  —  Burden  of  Proof. —  In  an  action 
by  a  stockholder  against  tlie  directors  of  a  corporation  to  recover  for 
losses  suffered  by  it  through  their  negligence  and  mismanagement,  the 
burden  is  upon  the  complainant  not  only  to  prove  the  losses  alleged, 
but  to  show  that  they  were  the  consequence  of  the  negligence  and  mia- 
management  of  the  directors. 

Banes  —  Overdrafts.  —  It  is  not  Necessarily  Negligent,  in  the  ab- 
sence  of  a  by-law  or  an  order  of  a  superior  officer,  for  a  cashier  to  pay 
the  overdraft  of  a  responsible  customer;  and  therefore  directors  of  the 
bank  cannot  be  held  liable  by  the  mere  proof  that  the  account  was  over- 
drawn, and  a  loss  sustained  thereby. 

Oobporations.  —  Directors  of  a  Bank  are  not  to  be  Held  Liable  fob 
promissory  notes  on  the  ground  that  they  had  been  permitted  to  become 
barred  by  the  statute  of  limitations,  unless  it  appears  that  they  were 
solvent  assets,  and  that  an  injury  resulted  from  the  failure  to  bring  an 
action  thereon  within  the  period  allowed  by  such  statute. 

Corporations.  —  Directors  of  a  Bank  are  not  Held  to  be  Liable  for 
Overdrafts  by  Customers  who  are  people  of  character  and  of  business 
integrity,  though  not  having  property  from  which  payment  could  be 
coerced,  where  such  overdrafts  are  not  shown  to  have  been  authorized 
by  the  directors,  nor  are  they  shown  to  have  had  any  actual  knowledge 
thereof,  though  the  facts  of  such  overdrafts  could  have  been  ascertained 
from  an  examination  of  the  entries  upon  the  books  of  the  bank. 

Oobporations  —  Presumption  of  Directors'  Knowledge.  —  A  director  in 
a  tuit  between  himself  and  the  corporation,  or  those  suing  upon  a  cor- 
porate right  of  action,  is  not  presumed  to  have  knowledge  of  all  that  is 
shown  by  the  books  of  the  company.  The  presumption  of  knowledge 
attaching  to  a  director  applies  only  in  suits  between  the  corporation  and 
a  stranger. 
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Lamb  and  Tillman,  and  Cooper  and  Frienon,  for  Wallace. 

Carmaek  and  Woodard^  J.  H.  Holman  and  Carter,  and  A, 
8.  Marks,  for  the  respondents. 

LuBTON,  J.  This  is  a  bill  by  a  share-holder  and  creditor  of 
the  Lincoln  Savings  Bank,  in  belmlf  of  himself  and  all  other 
ehare-holders  and  creditors,  against  such  directors  of  the  bank 
as  held  office  at  different  times  between  the  organization  of 
the  bank  in  1870  and  its  suspension  in  1886.  The  other 
defendants  are  the  corporation  itself,  under  its  corporate 
name,  and  the  trustee  of  the  corporation  under  a  general  as- 
Bignment  for  benefit  of  creditors  made  in  August,  1886.  The 
bill  charges  that  the  defendant  directors,  by  their  inattention 
negligence,  and  mismanagement,  have  been  guilty  of  a  breach 
of  trust,  whereby  the  bank  has  been  reduced  to  insolvency, 
its  capital  wasted,  and  the  shares  rendered  worthless. 

There  was  a  decree  in  favor  of  complainant  for  the  uee 
of  the  corporation  against  several  of  the  defendants,  holding 
them  liable  for  certain  losses  sustained  through  improvident 
discount,  overchecked  accounts,  and  neglect  to  bring  suits 
upon  matured  paper.  The  decree  has  been  appealed  from  by 
complainant  and  defendants.  Such  a  bill  cannot  be  main- 
tained by  complainant  for  his  peculiar  and  personal  benefit. 
The  wrongs  complained  of  do  not  especially  affect  his  stock 
or  his  demands  as  a  creditor.  The  negligence  of  the  defend- 
ants was  in  the  discharge  of  duties  to  the  corporation  as  such; 
and  the  corporation,  for  such  negligence,  has  a  right  of  action. 
Primarily,  therefore,  such  suit  should  be  brought  by  the  corpo- 
ration in  its  corporate  name;  and  only  under  peculiar  circum- 
stances will  a  creditor  or  stockholder  be  permitted  by  courts 
of  equity  to  bring  the  suit  which  the  corporation  has  failed  to 
bring.  But  where  the  corporation  is  disabled  from  suing,  —  as 
where  the  managing  agents  of  the  corporation,  its  officers  and 
directors,  are  themselves  to  be  the  defendants,  or  where  the 
corporation  wrongfully  and  willfully  refuses  to  sue,  —  then,  in 
either  case,  a  court  of  equity  will  entertain  a  suit  by  a  share- 
holder, substituting  him  to  the  collective  or  corporate  right  of 
action.  Li  either  case  it  is  most  obvious  that  the  recovery 
must  be  for  the  benefit  of  the  corporation,  all  its  creditors  and 
share-holders,  innocent  and  guilty,  sharing  proportionately  in 
the  benefits  of  the  decree.  The  learned  chancellor  was  cor- 
rect in  holding  that  the  decree  obtained  by  complainant  in- 
ured to  the  benefit  of  the  corporation,  and  that  complainant 
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was  not  entitled  to  any  preference  or  priority  over  other  cred- 
itors or  stockholders.  The  assignment  of  errors  on  this  point 
by  complainant  is  therefore  overruled. 

The  defendants  were  not  in  oflBce  at  the  time  this  suit  was 
begun.  The  corporation  was  not  therefore  disabled  from  suing 
by  being  in  the  hands  and  under  the  control  of  the  parties  to 
be  sued.  It  must  therefore  appear,  before  complainant  will  be 
suffered  to  carry  on  such  a  suit,  that  the  corporation,  or  those 
authorized  to  represent  it,  have  been  requested  to  sue,  and 
that  they  have  wrongfully  refused  to  bring  the  suit. 

It  by  no  means  follows  that  the  mere  refusal  of  the  corpo- 
ration to  bring  a  suit  will  authorize  any  stockholder  dissatis- 
fied with  such  decision  to  himself  conduct  the  suit.  A  very 
wide  discretion  is  necessarily  reposed  in  the  directors  of  a 
corporation.  It  is  not  the  duty  of  the  managers  of  such  asso- 
ciations to  bring  suit  upon  every  supposed  wrong  or  injury  to 
the  corporation.  If  it  were  so,  strangers  could  never  know 
when  a  settlement,  compromise,  or  adjustment  was  a  finality 
if  the  matter  was  subject  to  be  overhauled  at  the  suit  of  any 
discontented  share-holder.  So  a  suit  might  appear  so  des- 
perate, or  be  so  expensive,  or  for  good  reasons  impolitic,  that 
directors  might,  in  the  exercise  of  a  sound  discretion,  deem  it 
unwise  to  engage  in  litigation.  In  such  case,  if  the  refusal  be 
in  good  faith,  the  courts  will  rarely  suffer  a  share-holder  to 
overturn  such  decision  by  entertaining  his  suit  for  the  same 
cause  of  action.  To  authorize  his  suit,  the  refusal  of  the  cor- 
poration to  sue  must  appear  to  have  been  wrongful:  Mora- 
wetz  on  Private  Corporations,  sec.  244. 

The  bill  alleges  and  the  proof  shows  that  the  president  of 
the  defendant  corporation  was  duly  requested  to  bring  an 
action  in  the  corporate  name  against  the  former  directors 
for  the  cause  of  action  stated  in  this  bill.  This  he  declined, 
because  he  did  not  deem  the  facts  submitted  to  him  justified 
such  suit.  This  demand  was  not  laid  before  the  directors 
then  in  office,  and  they  have  never  been  requested  to  sue,  nor 
have  they  declined  to  sue.  The  directors,  not  the  president, 
represent  the  corporation.  The  failure  to  show  that  a  major- 
ity of  the  board  had  wrongfully  refused  to  bring  such  suit 
would  be  fatal  to  complainant's  right  to  sue  but  for  certaia 
facts  now  to  be  stated. 

In  August,  1886,  this  bank  was  hopelessly  insolvent,  and, 
in  that  situation,  a  general  assignment  of  all  its  assets  was 
made  to  the  defendant,  Hancock,  as  trustee,  for  the  benefit  of 
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all  creditors,  any  surplus  to  be  paid  over  to  the  corporation. 
Hancock  accepted  the  trust,  and  qualified  as  trustee.  Sub- 
sequently, he  was  requested  to  bring  this  suit,  and  declined, 
deeming  himself  unauthorized.  This  right  of  action  passed 
as  an  asset  to  the  trustee:  Hume  v.  Commercial  Bank^  9  Lea, 
744. 

After  the  assignment,  he  represented  the  corporation  as 
well  as  its  creditors,  and  was  alone  authorized  to  have  sued 
upon  a  corporate  right  of  action.  This  point  has  been  re- 
peatedly settled  by  other  courts:  Williams  v.  Hilliardy  38 
N.  J.  Eq.  376;  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Jonee 
V.  Johnson,  86  Ky.  530;  Savings  Bank  etc.  v.  Caperton,  87  Ky. 
S06;  12  Am.  St.  Rep.  488;  Brinckerhoff  v.  Bostwick,  88  N.  Y. 
52. 

In  the  case  last  cited  the  suit  was  against  the  directort 
and  officers  of  an  insolvent  national  bank  in  the  hands  ot 
&  receiver  appointed  under  the  provisions  of  the  national 
banking  law.  The  receivers  had  refused  to  sue.  The  court 
held  that  the  right  of  action  was  in  him,  and  his  refusal 
authorized  a  share-holder  to  present  a  bill  in  behalf  of  him- 
self and  all  other  share-holders,  the  receiver  and  the  corpo- 
ration being  made  defendants.  The  decision  was  not  based 
upon  any  of  the  peculiar  provision  of  the  act  of  Congress 
-concerning  effect  of  appointment  of  a  receiver,  or  liabilitj 
of  officers  and  directors  of  national  banks,  but  was  squarely 
planted  upon  the  general  principles  governing  courts  of 
equity  in  such  cases.  We  do  not  think  that  the  trustee  of 
an  insolvent  corporation  would  have  so  wide  a  discretion  as 
to  suing  as  exists  in  the  directors  of  a  solvent  and  going 
corporation.  In  the  case  of  the  refusal  of  the  managers  of  a 
corporation,  an  appeal  would  lie  to  the  general  meeting  of 
share-holders;  and  if  in  such  refusal  they  did  not  represent 
the  will  of  a  majority,  it  could  be  then  made  to  appear,  and 
a  board  elected  who  could  reverse  their  action.  From  the 
refusal  of  the  trustee  there  was  no  appeal,  save  to  a  court  of 
equity.  The  case  presented  on  the  face  of  the  bill  was  not 
frivolous,  but  was  so  grave  in  character  and  important  in 
amount  as  to  have  made  it  the  duty  of  the  trustee  to  have 
fiubraitted  the  charges  to  the  decision  of  a  court. 

This  bank  was  organized  in  1870,  under  a  private  charter 
granted  by  this  state  in  1869.  The  capital  stock  was  one 
hundred  thousand  dollars,  all  of  which  was  ultimately  paid 
in.    Some  of  the  defendants  were  elected  directors  in  1870, 
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and  by  annual  re-election  continued  in  oflQce  until  1885  or 
1886.  Others  served  for  very  short  terras,  while  still  others 
held  office  for  from  one  to  ten  years. 

They  are  not  charged  with  any  sort  of  fraudulent  collusion. 
Indeed,  no  intimation  is  found  in  pleadings  or  proof  that  any 
one  of  them  profited  directly  or  indirectly  by  any  of  the  al- 
leged acts  of  mismanagement  or  negligence.  All  of  them 
were  stockholders,  largely  interested  in  the  success  of  the 
association,  and  all  suffered  equally  with  complainant  by  its 
disastrous  failure. 

The  liability  of  defendants  to  the  corporation  is  predicated 
alone  upon  the  proposition  that  certain  losses  sustained  by 
the  bank  during  its  fifteen  years  of  business  activity  were  the 
direct  consequence  of  the  negligence  of  defendants  while  di- 
rectors. The  principal  fact  constituting  this  alleged  negli- 
gence is  a  charge  that  the  board  of  directers  abdicated  their 
trust  by  failure  to  supervise  the  management,  and  turned 
over  the  entire  control  of  the  business  of  the  bank  to  the  un- 
limited discretion  and  unaided  judgment  of  the  cashier;  that, 
as  a  consequence,  the  bank  had  sustained  great  losses  through 
a  series  of  unwise,  indefensible  transactions,  engaged  in  by 
the  cashier  without  the  aid,  advice,  and  supervision  of  those 
charged  by  their  selection  with  the  duty  of  exercising  an  in- 
telligent judgment  in  the  control  of  that  officer.  The  allega- 
tion necessarily  is,  that  these  transactions,  so  disastrous  in 
their  consequences,  would  have  been  avoided,  and  these  losses 
escaped,  but  for  the  negligence  and  inattention  of  defendants 
in  office  at  the  dates  of  the  several  transactions.  The  losses 
alleged  to  be  a  consequence  of  this  breach  of  duty  may  be 
conveniently  classified  as  follows:  — 

1.  That  there  is  an  unexplained  deficit  of  about  forty  thou- 
sand dollars,  the  proof  of  which  consists  in  the  fact  that  the 
liabilities  of  the  corporation,  including  its  capital  stock  of 
one  hundred  thousand  dollars,  exceeds  in  amount  the  nomi- 
nal value  of  all  assets,  good  and  bad,  by  the  sum  stated. 
This  difference  between  liabilities  and  nominal  assets  is 
charged  to  be  a  deficit  for  which  defendants  must  account. 
The  books  of  the  bank  are  no  part  of  the  record.  No  balance- 
sheets  are  exhibited,  and  no  expert  testifies  as  to  the  state  of 
the  bank  as  shown  by  its  books.  There  are  many  ways  in 
which  this  deficit  of  nominal  assets  may  be  accounted  for. 
Debts  deemed  worthless  ought  to  be  charged  off  to  profit  and 
loss;  in  which  case  they  would  no  longer  appear  as  an  asset 
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This,  indeed,  appears  to  have  been  done  to  the  extent  of  per* 
haps  twenty  thousand  dollars.  But  a  more  certain  solution 
of  this  matter  is  found  in  the  fact  that  126  per  cent  has  been 
paid  out  in  dividends  upon  paid-up  stock.  A  profit  justify- 
ing such  dividends  was  made  to  appear  by  carrying  as  solvent 
large  amounts  of  paper  held  by  the  bank  which  subsequently 
turned  out  to  be  wholly  or  partially  worthless.  So  real  es- 
tate taken  for  debt  continued  to  figure  as  an  asset  of  the 
value  of  its  cost  to  the  bank,  whereas  large  losses  were  sub- 
sequently sustained  when  sales  were  made. 

Again,  in  the  statements  to  the  directors,  made  by  the 
caphier,  of  the  business  of  the  bank,  no  overdrafts  are 
sliown.  His  habit  was  to  deduct  overcbecks  from  aggregate 
amount  due  depositors.  This  was  delusive,  for  large  lossea 
ultimately  resulted  from  these  very  overdrafts.  Thus  it  is 
a  case  where  capital  has  been  paid  out  in  dividends,  and 
the  assets  reduced  below  liabilities.  Complainant  does  not 
seek  a  recovery  of  this  deficit,  or  for  dividends  improperly 
paid.  It  is  obvious  that  he  could  not,  directly  or  indirectly, 
be  allowed  to  again  recover  money  already  once  paid  him  in 
the  shape  of  dividents:  Turquand  v.  Marshall,  L.  R.  4  Ch. 
582. 

In  that  case  Lord  Haverley  said  of  a  suit  against  directors 
by  share-holders,  in  part  originating  in  improper  payment  of 
dividends,  "that  this  was  a  very  singular  claim,  as  in  fact 
it  was  asking  the  directors  to  pay  over  again  to  the  share- 
holders what  they  had  already  received  as  dividends." 

The  chancellor  was  clearly  right  in  refusing  to  hold  de- 
fendants to  an  account  as  to  this  so-called  deficit.  The 
second  assignment  of  error  by  complainant  is  therefore  over- 
ruled. 

2.  The  bill  charges  that  within  a  few  years  after  organiza- 
tion over  fifty  thousand  dollars  of  the  capital  appeared  to  have 
been  invested  in  real  estate;  that  ultimately  losses  approxi- 
mating twenty  thousand  dollars  were  sustained  by  reason  of 
this  diversion  of  assets.  Tiie  facts  do  not  sustain  this  charge. 
The  bank  did,  at  one  time,  own  real  estate  costing  nominally 
fifty  thousand  dollars;  but  this  was  the  result  of  foreclosure 
of  mortgages  and  execution  sales.  The  panic  of  1873  and 
the  hard  times  ensuing,  together  with  local  crop  failures, 
operated  to  ruin  large  numbers  of  the  bank's  debtors.  In 
ponie  cases  mortgages  were  taken,  and  in  others  suits  were 
brought.     It  was  deemed  safe  to  bid  the  bank's  debts  upon 
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lands  sold  under  execution  and  at  foreclosure  sales.  For 
years  following  real  estate  steadily  declined,  and  was  almost 
unsalable.  The  bank  held,  hoping  to  save  itself.  Ultimately 
the  losses  complained  of  were  realized.  There  is  nothing  in 
the  evidence  tending  to  show  anything  more  than  bad  judg- 
ment in  the  management  of  debts,  good  when  made,  but  im- 
periled by  subsequent  events.  Indeed,  the  proof  hardly  makes 
out  a  case  of  error  in  judgment;  for  the  probability  seems  to 
be,  that  in  bidding  the  debts  upon  the  lands  and  holding  for 
a  better  market,  the  bank's  officers  did  what  the  most  pru- 
dent and  sagacious  would  have  done  at  the  time  and  under 
same  circumstances. 

Complainants,  however,  insist  that  all  the  loans  represented 
by  this  real  estate  were  made  by  the  cashier,  and  without  the 
approval  or  knowledge  of  the  directors  or  any  committee,  and 
that  all  the  subsequent  steps  resulting  in  its  acquisition  were 
taken  by  the  cashier,  possibly  with  knowledge  and  approval 
of  the  president  of  the  corporation,  but  without  the  knowl- 
edge or  consent  of  the  board  of  directors.  This  is  perhaps 
true,  for  it  is  shown  that  the  first  board  of  directors  by  resolu- 
tion gave  the  cashier  exclusive  charge  of  the  loans  and  collec- 
tions of  the  bank,  and  that  down  to  perhaps  as  late  as  1880 
this  responsibility  was  reposed  exclusively  in  that  officer,  the 
directors  during  all  that  time  rarely  meeting,  and  having  little 
if  any  knowledge  of  the  business  of  the  bank  beyond  what 
appeared  in  the  annual  statements  made  by  the  cashier  to 
the  directors  and  stockholders.  Ordinarily  this  would  con- 
stitute such  gross  negligence  as  to  make  directors  responsi- 
ble both  for  the  criminal  defaults  and  negligent  acts  of  the 
cashier.  There  are  circumstances,  however,  to  which  it  may 
hereafter  be  necessary  to  refer,  which  much  mitigate  this  ap- 
parent abdication  of  duty.  Ignoring  these  circumstances, 
and  treating  this  as  responsible  negligence,  complainant  can 
only  fix  liability  upon  defendants  by  first  convicting  the 
cashier  of  negligence  in  regard  to  these  transactions. 

A  cashier  is  bound  to  exercise  reasonable  skill,  care,  and 
diligence  in  the  discharge  of  his  duties.  If  he  fails  in  such 
skill,  or  omits  such  care,  and  the  bank  suffers  damage  as  a 
consequence,  he  is  liable.  If  intrusted  with  the  duty  of  mak- 
ing loans,  he  is  not  responsible  as  a  guarantor  of  the  solvency 
of  his  transactions,  or  responsible  for  an  error  of  judgment, 
where  he  has  exercised  reasonable  skill,  diligence,  and  pru- 
dence: Commercial  Bank  of  Albany  v.  Ten  Eyck,48  N.  Y.  305. 
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Complainant  has  not  shown  that  there  was  any  want  of 
care  or  prudence  in  making  these  loans,  or  in  the  subsequent 
steps  taken  to  secure  or  collect  them.  If  the  cashier  is  not 
chargeable  with  any  want  of  career  skill  about  these  matters, 
then  it  follows  that  defendants  are  not  liable,  for  they,  at  most, 
can  only  be  liable  for  losses  resulting  from  his  negligence  in 
these  matters.  There  was  no  negligence  in  the  selection  of 
the  gentleman  then  filling  the  office  of  cashier.  He  bore  a 
very  high  reputation  as  a  business  man  of  integrity  and  in- 
telligence, and  was  better  acquainted  with  the  credit  of  the 
customers  of  the  bank  than  any  man  in  the  county.  We 
therefore  concur  with  the  chancellor  in  ruling  that  no  liabil- 
ity attaches  to  any  of  defendants  by  reason  of  losses  ulti- 
mately resulting  from  shrinkage  in  values  which  human 
foresight  could  not  guard  against. 

3.  The  next  loss  with  which  it  is  sought  to  charge  the 
directors  is  one  of  twenty  thousand  dollars,  said  to  have  re- 
sulted from  loans  made  to  the  cashier,  Hampton,  and  to  the 
firm  of  Carloss  and  Hampton,  of  which  he  was  a  partner. 
Hampton  began  borrowing  as  early  as  1873,  either  for  himself 
or  his  firm.  His  notes  were,  from  time  to  time,  renewed,  and 
other  sums  borrowed  until  the  indebtedness  of  the  two  men 
reached  the  enormous  sum  of  fifty  thousand  dollars  in  1879. 
During  this  year  the  directors,  for  the  first  time,  discovered 
these  transactions.  Hampton  was  himself  a  large  share- 
holder, having  in  his  own  name  something  over  ten  thousand 
dollars  in  stock.  Under  the  charter  the  bank  was  given  a 
lien  upon  the  shares  of  a  borrowing  stockholder  for  the  secu- 
rity of  his  loans.  It  appears  that  the  president  of  the  corpo- 
ration had  authorized  Hampton  to  borrow  to  the  extent  of  his 
stock,  it  being  then  at  a  premium.  With  this  exception  none 
of  the  directors  were  aware  of  the  fact  that  their  cashier  was 
borrowing  from  the  bank;  and  all,  including  the  president, 
were  greatly  surprised  when,  in  1879,  the  extent  of  his  indebt- 
edness was  discovered.  Hampton  was  regarded  as  a  man  of 
fine  estate  and  rare  financial  capacity,  and  the  bulk  of  the 
stock  was  taken  by  subscribers  upon  the  understanding  that 
he  was  to  be  made  the  cashier,  and,  as  such,  to  have  the 
management  and  control  of  the  bank.  After  his  election  the 
first  official  act  of  the  directory  was,  by  resolution,  to  give 
him  exclusive  control  of  the  discounts  of  the  bank.  No  by- 
laws were  adopted  at  any  time  by  the  share-holders,  and 
none  by  the  directors  for  their  own  government     None  of  the 
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directors,  originally  or  subsequently  elected,  had  had  any 
experience  whatever  in  the  banking  business.  Confidence  in 
Hampton's  integrity  and  financial  ability  seems  to  have 
underlaid  the  action  of  share-holders  and  directors  alike. 
A  portion  of  the  directors  were  country  gentlemen,  living  re- 
mote from  the  location  of  the  bank.  Others  were  lawyers 
and  merchants  of  Fayetteville,  but  all  fully  occupied  with 
their  personal  aflfairs.  The  president  of  the  bank,  up  to  his 
death  in  1885,  was  the  late  Colonel  D.  W.  Holman,  a  lawyer  of 
large  practice,  which  very  fully  engaged  his  time  and  energy. 
He  was  allowed  a  small  salary,  and  seems  to  have  been  much 
about  the  bank,  much  consulted  by  the  cashier,  and  to  have 
given  the  business  of  the  bank  a  general  supervision.  Having 
died  before  the  institution  of  this  suit,  we  have  not  had  the 
benefit  of  his  evidence,  but,  from  all  that  is  shown,  he  only 
consented  to  the  borrowing  by  Hampton  of  a  sum  equal  to 
bis  stock,  and  was  wholly  ignorant  of  the  subsequent  large 
loans.  Up  to  the  discovery  of  these  loans  to  Hampton  and 
his  partner,  the  directors  had  had  few  meetings,  and  knew 
little  of  the  business  of  the  bank.  Its  management  was  in- 
trusted to  the  judgment  apd  discretion  of  the  cashier,  with 
such  general  supervision  as  the  president  was  able  to  give. 
The  resolution  intrusting  the  lending  of  money  and  discount- 
ing of  paper  to  the  discretion  of  the  cashier  did  not  authorize 
him  to  lend  to  himself.  He  could  not  represent  himself  and 
the  bank  at  the  same  time,  and  his  conduct  in  this  matter  is 
not  to  be  defended,  and  was  a  clear  breach  of  duty  upon  his 
part.  So  soon  as  these  loans  were  discovered  the  directors 
resumed  the  general  control  and  management  of  the  bank. 
Hampton  was  in  a  short  time  superseded  by  a  new  cashier  of 
high  character  and  experience.  Such  steps  were  taken  as 
resulted  in  obtaining  security  by  way  of  collaterals  or  mort- 
gages, amply  protecting  the  bank  against  loss  on  these  loans. 
By  sale  of  collaterals,  and  payments  by  the  debtors,  these 
debts  were  finally  reduced  to  about  twenty-eight  thousand 
dollars.  After  several  extensions,  suit  at  law  was  brought 
upon  the  unpaid  balance.  This  suit  was  enjoined  by  the 
debtors  by  bill  in  chancery,  seeking  an  account  of  usury,  and 
claiming  that  the  entire  sum  remaining  due  consisted  of 
usury,  which  had,  from  time  to  time,  been  compounded.  This 
suit  was  pending  when  complainants'  bill  was  filed;  but  be- 
fore the  hearing  the  trustee,  Hancock,  compromised  the  mat- 
ter by  accepting  eight  thousand  dollars  in  full  of  the  notes 
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for  twenty-eight  thousand  dollars  remaining  unpaid.  For  the 
loss  thus  sustained  complainants  seek  a  decree  against  the 
defendants  in  office  when  these  loans  were  made. 

In  the  view  we  take  of  this  matter,  it  is  unnecessary  for  us 
to  consider  whether  the  ignorance  of  the  defendant  directors 
of  the  fact  of  these  loans  is,  under  the  peculiar  circumstances 
of  this  case,  such  negligence  as  to  make  them  chargeable  with 
the  consequences  to  the  corporation.  Assuming  their  respon- 
sibility if  loss  occurred,  did  the  bank  sustain  any  loss  as  the 
direct  consequence  of  the  negligence  of  the  defendants  in  not 
preventing  such  use  of  the  bank's  funds  by  its  own  cashier? 
We  think  no  such  loss  is  shown.  The  balance  due  on  the 
notes  of  Hampton  and  Carloss  was  amply  secure  at  the  time 
the  trustee  compromised  their  liability.  This  compromise  was 
not  made  by  reason  of  any  insolvency  of  the  debtors  or  any 
infirmity  in  the  securities  held  by  the  bank.  The  only  defense 
was  usury.  The  trustee  regarded  the  whole  debt  as  in  peril 
by  reason  of  this  defense.  The  debtors  claimed  that  the 
entire  balance  of  twenty-seven  thousand  or  twenty-eight 
thousand  dollars  was  for  usury.  If  this  was  true,  it  was  a 
complete  answer  to  the  demands  of  the  bank.  The  compro- 
mise was  urged  by  a  majority  of  the  share-holders.  The  trus- 
tee submitted  to  the  chancery  court  his  power  in  the  premises, 
which  being  held  ample,  he,  as  for  the  best  interest  of  creditors 
and  all  concerned,  agreed  to  the  proposed  settlement.  Defend- 
ants cannot  be  held  liable  because  usury  upon  a  well-secured 
debt  has  not  been  collected.  The  settlement  is  a  bar  to  a  suit 
against  them  by  the  corporation,  and  therefore  a  bar  to  com- 
plainant's bill  so  far  as  this  item  is  concerned.  But  upon  an- 
other and  distinct  ground  complainant  cannot  recover,  and 
that  is,  the  bar  of  the  statute  of  limitations.  None  of  these 
loans  were  made  after  1879.  The  negligence  of  defendants, 
if  any  there  was,  occurred  prior  to  January  1,  1880.  This  suit 
was  begun  in  December,  1886,  more  than  six  years  after  the 
last  act  of  negligence  in  this  matter.  The  chancellor  seems 
to  have  entertained  the  opinion  that  because  a  stockliolder 
can  alone  sue  in  equity  upon  such  a  cause  of  action,  that  there- 
fore this  was  one  of  that  class  of  purely  equitable  actions 
against  which  the  statute  does  not  operate.  But  as  we  have 
before  seen,  this  kind  of  suit  is,  at  last,  but  the  suit  of  the  cor- 
poration for  its  benefit  and  upon  its  right  of  action.  If  for 
any  reason  tlie  corporation  is  estopped  from  suing,  or  its  ac- 
tion is  barred,  the  suit  by  the  stockholder  or  creditor  is  like- 
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wise  aflfected.  "A  suit  of  this  character,"  says  Mr.  Morawetz, 
"  is  brought  to  enforce  the  corporate  or  collective  rights,  and 
not  the  individual  rights  of  the  share-holders.  It  may  there- 
fore properly  be  regarded  as  a  suit  brought  on  behalf  of  the 
corporation,  and  the  share-holder  can  enforce  only  such  claims 
as  the  corporation  itself  could  enforce.  Moreover,  the  essen- 
tial character  of  a  cause  of  action  belonging  to  a  corporation 
remains  the  same,  whether  the  suit  to  enforce  it  be  brought 
by  the  corporation  or  by  a  share-holder.  Thus  a  legal  right 
of  action  would  not  be  treated  as  an  equitable  one,  or  become 
governed  by  the  rules  applicable  to  equitable  causes  of  action, 
as  to  limitations,  etc.,  because  a  share-holder  has  brought  suit 
in  equity  to  enforce  it  on  behalf  of  the  company  ":  Morawetz 
on  Private  Corporations,  sec.  271. 

Directors  are  not  express  trustees.  The  language  of  Special 
Judge  Ingersol  in  Shea  v.  Mahry,  1  Lea,  319,  that  "  directors 
are  trustees,"  etc.,  is  rhetorically  sound,  but  technically  inex- 
act. It  is  a  statement  often  found  in  opinions,  but  is  true 
only  to  a  limited  extent.  They  are  mandataries;  they  are 
agents;  they  are  trustees  in  the  sense  that  every  agent  is  a 
trustee  for  his  principal,  and  bound  to  exercise  diligence  and 
good  faith;  they  do  not  hold  the  legal  title,  and  more  often 
than  otherwise  are  not  the  oflQcer  of  the  corporation  having 
possession  of  the  corporate  property;  they  are  equally  inter- 
ested with  those  they  represent;  they  more  nearly  represent 
the  managing  partners  in  a  business  firm  than  a  technical 
trustee.  At  most,  they  are  implied  trustees  in  whose  favor  the 
statutes  of  limitations  do  run:  Hughes  v.  Brown,  88  Tenn.  578; 
Spering's  Appeal,  71  Pa.  St.  11;  10  Am.  Rep.  684;  Morawetz 
on  Private  Corporations,  sec.  516. 

An  action  at  law  lies  in  favor  of  the  corporation  against  di- 
rectors for  malfeasance,  misfeasance,  or  negligence  in  office, 
whereby  loss  or  damage  has  resulted;  and  the  limitation  ap- 
plicable to  the  suit  of  the  corporation  at  law  is  equally  appli- 
cable to  the  suit  of  the  stockholder  upon  the  corporate  right 
of  action  in  equity:  Morawetz  on  Private  Corporations,  sec. 
271;  Cook  on  Corporations,  sec.  701;  Godbold  v.  Branch  Bank 
of  Mobile,  11  Ala.  191;  Williams  v.  Hilliard,  38  N.  J.  Eq.  383; 
Spering's  Appeal,  71  Pa.  St.  11;  10  Am.  Rep.  684;  Brincker- 
hoffv.  Bostwick,  99  N.  Y.  193. 

Our  statutes  of  limitation  operate  upon  all  causes  of  action, 
My«  luits  between  cestui  que  trust  and  express  trustee  under 
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pure  technical  trusts  cognizable  only  in  courts  of  equity: 
Hughes  v.  Brown,  88  Tenn.  678. 

The  statutes  of  six  and  three  years  were  relied  upon  by 
defendants,  both  by  demurrer  and  plea,  as  applicable  tc  com- 
plainant's entire  cause  of  action.  By  section  2773  it  is  pro- 
vided that  "actions  for  injuries  to  personal  or  real  property, 
actions  for  the  detention  or  conversion  of  personal  properly," 
shall  be  barred  unless  suit  is  brought  within  three  years  from 
the  accruing  of  the  cause  of  action.  This  is  not  a  suit  for 
either  injury  to  or  conversion  of  personal  property,  and  this 
section  is  not  applicable.  The  last  clause  of  section  2775  pro- 
vides a  limitation  of  six  years  for  all  actions  "on  contracts  not 
otherwise  provided  for."  The  case  of  Bruce  v.  Baxter,  7  Lea, 
477,  was  a  bill  in  chancery  against  an  attorney  for  neglect  of 
duty  in  the  collection  of  claims  in  his  hands,  whereby  they 
were  lost.  The  clause  we  have  quoted  from  section  2775  was 
held  applicable  to  the  suit.  The  reasoning  of  Judge  Freeman, 
who  delivered  the  opinion  of  the  court,  was,  that  the  relation 
of  client  and  attorney  implied  a  contract  for  the  exercise  of 
reasonable  skill  and  diligence  in  doing  what  was  undertaken, 
and  that  a  failure  to  exercise  such  diligence  was  a  breach  of 
contract  rendering  the  attorney  liable  for  the  loss  resulting, 
but  no  more.  A  similar  ruling  was  made  in  the  earlier  case 
o(  Ramsay  v.  Temple,  3  Lea,  253,  it  being  a  suit  against  an  at- 
torney for  negligence  in  failing  to  sue  out  an  execution.  Those 
cases  are  controlling  in  this.  The  relation  of  a  director  to  a 
corporation  implies  a  contract  that  he  will  use  ordinary  dili- 
gence in  the  discharge  of  the  duties  he  undertakes  by  accept- 
ing the  office.  For  a  breach  of  this  duty  an  action  lies,  which 
is  barred  unless  begun  within  six  years  from  the  time  right  of 
action  accrued.  There  has  been  no  fraudulent  concealment 
of  the  cause  of  action  by  defendants,  and  the  remedy  of  the 
corporation  for  any  negligence  in  the  matter  of  the  loans  to 
Hampton,  or  Hampton  and  Carloss,  is  barred. 

Upon  the  pleadings  and  proof  the  chancellor  dismissed  com- 
plainants' bill,  so  far  as  it  was  sought  to  fix  liability  by  rea- 
son of  the  matters  heretofore  considered.  As  to  losses  claimed 
to  have  resulted  from  overchecks,  save  certain  items  which  he 
held  unsupported  by  evidence  sufficient  to  justify  a  reference, 
and  losses  resulting  from  improvident  discounts,  and  claims 
lost  by  neglect  to  collect  before  insolvency  or  barred  by  limiti^- 
tioii,  he  ordered  a  reference  to  the  master,  laying  down  rerv 
distinctly  the  grounds  upon  which  the  defendants  were  to  b<* 
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charged.  Upon  this  report  and  exceptions  thereto,  decrees 
were  finally  pronounced  against  defendants,  aggregating 
about  four  thousand  dollars.  Errors  have  been  assigned  by 
both  parties  upon  the  decree  of  reference  as  well  as  upon  the 
final  decree.  The  first  error  assigned  by  complainant  is,  that 
the  chancellor  put  upon  complainant  the  burden  not  only  of 
showing  losses  sustained  by  the  corporation,  but  that  such 
losses  were  attributable  to  the  negligence  of  defendants. 

Directors,  by  assuming  office,  agree  to  give  as  much  of  their 
time  and  attention  to  the  duties  assumed  as  the  proper  care 
of  the  interests  intrusted  to  them  may  require.  If  they  are 
inattentive  to  these  duties,  if  they  neglect  to  attend  meetings 
of  the  board,  if  they  turn  over  the  management  of  the  business 
of  the  company  to  the  exclusive  control  of  other  agents,  thus 
abdicating  their  control,  then  they  are  guilty  of  gross  negli- 
gence with  respect  to  their  ministerial  duties;  and  if  loss 
results  to  the  corporation  by  breaches  of  trust  or  acts  of  neg- 
ligence committed  by  those  left  in  control,  which  by  due  care 
and  attention  on  their  part  could  have  been  avoided,  they  will 
be  responsible  to  the  corporation.  The  diligence  required 
from  them  has  been  defined  as  that  exercised  by  prudent  men 
about  their  own  afi'airs,  being  that  degree  of  diligence  char- 
acterized as  ordinary.  If  a  less  degree  of  diligence  is  exer- 
cised, the  negligence  is  gross,  and  for  losses  consequent  he 
is  liable.  "What  constitutes  a  proper  performance  of  the 
duties  of  a  director,"  says  Mr.  Morawetz,  "  is  a  question  of 
fact  which  must  be  determined  in  each  case  in  view  of  all 
the  circumstances;  the  character  of  the  company,  the  condi- 
tion of  its  business,  the  usual  methods  of  managing  such 
companies,  and  all  other  relevant  facts  must  be  taken  into 
consideration  ":  Morawetz  on  Private  Corporations,  sec.  552. 

Bank  directors  are  not  expected  to  give  their  whole  time 
and  attention  to  the  business  of  the  company.  The  custom- 
ary method  in  regard  to  such  associations  is,  that  the  active 
management  and  responsible  custody  is  left  to  the  cashier 
and  other  agents  selected  by  the  directors  for  that  purpose. 
These  are  paid  salaries,  demanding  their  skill  and  time 
should  be  given  to  the  duties  of  immediate  management.  As 
a  rule,  the  custodian  of  the  assets  is  the  cashier.  The  duty 
of  directors  with  respect  to  such  is  to  supervise,  direct,  and 
control.  These  agents,  though  usually  selected  by  the  direc- 
tors, are  not  the  agents  of  the  directors,  but  agents  of  the  cor- 
poration: Morawetz  on  Private  Corporations,  sees.  552  et  seq. 
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The  neglect  which  would  render  them  responsible  for  not 
exercising  that  control  and  direction  properly  must  depend 
upon  the  circumstances  of  each  particular  case.  They  are 
not  insurers  of  their  fidelity,  and  they  are  not  liable  for  their 
acts  on  any  principle  of  the  law  of  agency. 

"  Directors,"  says  Mr.  Morawetz,  '*  can  be  held  responsible 
for  a  loss  resulting  from  wrongful  acts  or  omissions  of  other 
directors  or  agents  only  provided  the  loss  was  a  consequence 
of  their  own  neglect  of  duty,  either  in  failing  to  supervise  the 
company's  business  with  attention,  or  in  neglecting  to  use 
proper  care  in  the  appointment  of  such  agents  ":  Morawetz  on 
Corporations,  sec.  562. 

The  collection  of  matured  paper  and  the  paying  of  checks 
primarily  pertain  to  the  duties  of  the  agents  of  the  corpora- 
tion having  the  immediate  management  of  its  business.  If 
defendants  were  liable  in  regard  to  such  matters,  it  was  for 
negligence  in  the  selection  or  retention  of  such  agents,  or 
for  neglect  in  the  control  and  direction  of  these  agents  con- 
cerning their  duties  in  such  matters.  It  therefore  devolved 
upon  complainant  to  show  that  defendants  had  been  neglect- 
ful in  their  duty  in  controlling  or  supervising  these  agents, 
and  that  this  want  of  due  care  and  attention  had  resulted  in 
losses  to  the  corporation.  The  ruling  of  the  chancellor  that 
the  burden  was  upon  complainant  not  only  to  prove  losses, 
but  to  show  that  such  losses  were  the  consequence  of  the 
negligence  of  the  directors,  was  right.  One  who  seeks  to  re- 
cover for  negligence  must  allege  and  prove  it.  Se  he  must 
■how  that  the  damage  he  seeks  to  recover  was  the  conse- 
quence of  this  negligence:  Bruce  v.  Baxter^  7  Lea,  477. 

Complainant's  first  assignment  of  error  must  be  overruled. 
The  only  remaining  assignment  of  error  by  complainant  is 
the  third,  which  is,  that  it  was  error  in  the  chancellor  to  re- 
fuse a  reference  as  to  certain  losses  resulting  from  overchecks 
by  0.  P.  Bruce  &  Co.,  F.  J.  Gray  &  Co.,  and  Caldwell  and 
Kelso.  As  to  the  overchecks  of  Bruce  &  Co.  and  F.  J.  Gray 
&  Co.,  it  is  enough  to  say  that  they  were  all  made  more  than 
six  years  before  this  bill  was  filed,  and  any  liability  is  barred, 
The  only  evidence  cited  to  support  the  assignment  as  to  the 
overchecks  of  Caldwell  and  Kelso  is  that  of  the  trustee,  Han- 
cock. The  witness  does  not  show  that  this  firm  was  irrespon- 
sible when  their  account  was  overdrawn.  It  is  not  negligence 
per  ««,  in  the  absence  of  a  by-law  or  order  of  a  superior  officer, 
for  a  cashier  to  pay  the  overcheck  of  a  responsible  customer. 
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Such  overchecking  is  not  uncommon,  and  in  practical  bank- 
ing is  almost  unavoidable.  In  effect,  the  payment  of  an  over- 
check  is  a  loan  without  security,  upon  the  implied  condition 
that  the  account  shall  be  made  the  next  day  or  upon  notice. 
If  not  responsible  negligence  in  the  cashier  to  pay  the  over- 
drafts of  responsible  customers,  it  is  clearly  not  a  matter  for 
which  the  directors  can  be  made  liable  by  mere  proof  that 
an  account  was  overdrawn  and  a  loss  sustained.  The  assign- 
ment is  overruled. 

We  come  now  to  consider  the  errors  assigned  by  defendants. 
The  first  is,  that  it  was  error  to  charge  defendants  with  the 
notes  of  W.  N.  Moore  and  W.  T.  Ross  as  discounts  improvi- 
dently  made.  The  Moore  note  was  taken  in  1882  by  the 
president  of  the  bank,  in  renewal  of  a  balance  due  upon  an 
old  note.  The  original  note,  at  shown  by  the  fact  that  the 
new  note  was  chiefly  for  past  due  interest,  was  discounted 
more  than  six  years  before  bill  filed.  The  negligence,  if  any, 
was  in  discounting  the  original  note,  and  any  cause  of  action 
for  that  matter  was  barred.  The  W.  T.  Ross  note  was  only  for 
twenty-one  dollars,  and  the  cashier,  Thomas,  proves  that  a 
claim  on  Boyerand  Blake,  who  were  then  regarded  as  respon- 
sible, was  taken  as  collateral  security.  There  was  no  negli- 
gence in  this,  and  the  first  assignment  is  sustained. 

The  sixth  assignment  is,  that  it  was  error  to  charge  de- 
fendants with  certain  small  notes  barred  by  limitations.  The 
master  had  reported  that  there  was  no  proof  to  show  any  losses 
sustained  by  neglect  to  sue.  Upon  exception  by  complainant, 
the  defendants  were  charged  with  these  notes.  The  only  evi- 
dence cited  by  complainant  to  support  this  charge  is  that  of 
Mr.  Hancock,  who ,  in  answer  to  the  question  as  to  what  as- 
sets turned  over  to  him  were  barred,  answered  and  set  out 
these  notes.  It  is  not  shown  that  they  were  solvent  when 
discounted,  or  at  any  other  time.  It  does  not  follow  thai  they 
were  lost  to  the  bank  because  barred  when  they  came  to  the 
hands  of  the  trustee.  Complainant  should  have  gone  further, 
and  shown  that  they  were  solvent  assets.  The  assignment 
is  sustained. 

The  fourth  assignment  complains  that  it  was  error  to  charge 
defendants  with  the  overchecked  accounts  of  McCown  Broth- 
ers and  J.  E.  Caldwell  &  Co.  The  master  had  reported  in 
favor  of  defendants  upon  these  items,  but  upon  complainant's 
exception  they  were  charged  to  defendants.     The  evidence 

AM.  St.  Kbp.,  Vol.  XXIV.— 41 


G42  Wallace  v.  Lincoln  Savings  Bank.         [Tenn. 

does  not  show  that  these  firms  were  irresponsihle  when  their 
accounts  were  overdrawn. 

The  ruling  made  on  complainant's  third  assignment  with 
reference  to  the  overchecked  account  of  Caldwell  and  Kelso 
applies  to  this,  and  the  fourth  assignment  of  error  by  defend- 
ants is  sustained.  The  remaining  assignments  relate  to  the 
overchecked  accounts  of  the  following  firms  and  individualSf 
nil  of  which  were  charged  to  the  defendants:  W.  T.  Ross  and 
W.  T.  Ross  &  Co.,  $1,359.86;  R.  P.  Hairstone,  $328.59;  Ship- 
Miles,  $72.69. 

Tiie  decided  weight  of  proof  with  reference  to  the  last  two 
accounts  is,  that  while  the  drawees  had  little  property,  yet 
they  were  in  business  and  had  credit,  and  were  accustomed 
to  pay  their  debts.  As  to  W.  T.  Ross,  he  was  not  indebted, 
was  a  man  of  character,  was  a  profitable  customer  to  the 
bank,  and  had  a  very  large  insurance  business.  The  cashier 
was  in  the  habit  of  indulging  these  parties  by  permitting 
them  to  overdraw,  they  paying  interest.  While  it  is  probably 
true  that  none  of  these  parties  had  property  subject  to  execu- 
tion, yet  they  were  people  of  character  and  of  business  integ- 
rity, demanding  and  receiving  credit  They  had  often  over- 
drawn and  made  their  accounts  good.  If  it  were  shown  that 
these  overchecks  were  with  the  consent  of  defendants,  it 
would  not  necessarily  follow  that  they  were  liable  upon  mere 
proof  that  the  drawees  could  not  be  coerced  into  payment. 
We  are  not  to  try  the  responsibility  of  bank  ofiScers  or 
bank  directors  by  the  vigorous  principles  regarding  loans 
by  technical  trustees  or  guardians  or  executors.  To  lend 
at  all  is  a  breach  of  trust  by  some  trustees  who  have 
no  authority  to  lend.  But  in  this  case  we  are  dealing  with 
an  institution  whose  business  it  is  to  lend.  The  law  has 
never  undertaken  to  rigidly  define  the  conditions  upon  which 
banks  may  lend.  Among  business  men  there  is  found  a 
degree  of  trust  and  reliance  upon  moral  character,  busi- 
ness integrity,  and  thrift,  justifying  to  a  business  man 
the  soundness  and  prudence  of  a  transaction  which  to 
judges  and  lawyers  engaged  in  applying  the  hard  and  fast 
rules  of  law  would  seem  indefensible  and  reckless.  The 
standard  of  diligence  and  prudence  by  which  bank  oflScen 
and  bank  directors  should  be  tried  is  that  which  business 
men  have  erected  for  themselves.  Reasonable  conform- 
ity to  the  customs  and  methods  in  vogue  among  prudent 
bankers  is  the  degree  of  diligence  required  of  such  officers. 
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Several  of  the  overchecked  accounts  heretofore  disposed  of 
upon  other  grounds  were  the  accounts  of  men  engaged  in  buy- 
ing and  shipping  produce.  One  of  those  now  under  consid- 
eration was  that  of  a  man  engaged  in  buying  and  shipping 
stock.  These  accounts  were  overdrawn  upon  an  agreement 
that  drafts  drawn  against  the  shipment,  with  bill  of  lading 
attached,  should  be  turned  over  to  the  bank,  and  the  account 
thus  made  good.  Advances  were  made  in  this  way,  and  th« 
men  thus  enabled  to  carry  on  their  business.  In  some  in- 
stances losses  finally  resulted  because  of  losses  sustained  by 
decline  of  values.  In  others  the  fund  was  misapplied.  With- 
out, however,  determining  the  liability  of  defendants  if  it  had 
been  shown  that  these  accounts  were  overchecked  by  permis- 
sion of  defendants,  we  decide  only  the  case  presented.  The 
defendants  did  not  authorize  these  overdrafts;  nor  did  they 
have  actual  knowledge  that  the  accounts  were  being  over- 
drawn; nor  is  there  any  presumption  of  knowledge  from  the 
mere  fact  that  entries  upon  the  books  of  the  bank  would  hart 
shown  that  the  cashier  was  permitting  overdrafts. 

A  director,  in  a  suit  between  himself  and  the  corporation,  or 
those  suing  upon  the  corporate  right  of  action,  is  not  presumed 
to  have  knowledge  of  all  that  is  shown  by  the  books  of  the 
company.  The  presumption  of  knowledge  attaching  to  a  di- 
rector which  is  referred  to  in  the  case  of  Lane  v.  Bank  ete.y  9 
Heisk.  437,  applies  only  in  suits  between  the  bank  and  m 
stranger.  The  doctrine  has  never  been  extended  to  suits 
between  the  bank  and  its  directors:  Savings  Bank  of  Loui»- 
ville  V.  Caperton,  87  Ky.  323;  12  Am.  St.  Rep.  488;  Clem  t. 
Bardon,  36  Fed.  Rep.  617;  In  re  Dunham,  25  Ch.  Diy.  726. 

The  doctrine  of  the  Lane  case  is  carefully  limited  in  Martin 
V.  Webb,  110  U.  S.  8. 

Whatever  may  be  said  as  to  the  negligence  of  the  director! 
in  office  prior  to  1880,  it  is  overwhelmingly  shown  that  after 
that  time,  and  through  the  entire  period  covered  by  the  over- 
checking  now  under  consideration,  that  there  was  no  inatten- 
tion to  the  duties  of  their  office.  Meetings  were  regularly  and 
frequently  held,  the  assets,  in  shape  of  discounted  paper  were 
carefully  examined,  and  directions  given  as  to  collections. 
The  cashier  was  forbidden  to  allow  any  overchecking,  and  ha 
was  required  to  have  the  approval  of  at  least  one  director  to 
the  discounting  of  any  paper.  Vigilant  eflforts  were  made  to  B&y% 
the  bank  by  closely  looking  after  its  assets.  It  is  true  that  th« 
money  in  the  hands  of  the  cashier  was  never  counted,  but  as  no 
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defalcation  or  larceny  was  ever  committed,  the  fact  becomes 
immaterial.  After  this  renewed  vigilance  and  attention  there 
was  no  such  habit  or  custom  of  permitting  doubtful  over* 
checks  as  to  operate  as  notice;  and  under  all  the  circum- 
stances, we  do  not  think  defendants  chargeable  with  the  items 
embraced  in  the  assignment  of  error  now  being  considered. 

Reverse  the  decree  of  the  chancellor,  and  dismiss  the  bill, 
at  cost  of  complainant.  

CoBFORATioirs  —  DiRXCTORS.  —  At  to  what  ii  the  degree  of  ikill  and  care 
which  direoton  of  corporations  owe  to  the  corporations,  and  when  they  mnst 
respond  for  damages  suffered  from  their  failare  to  exercise  sooh  skill  and 
flare,  see  UarahaU  ▼.  Farmera'  etc  Sav.  Bank,  86  Va.  676;  17  Am.  St  Rep. 
M,  and  more  particularly  extended  note  95-101;  JUetropoVtan  B.  IVy  Co.  r. 
Kneeland,  120  N.  T.  134;  17  Am.  St.  Rep.  619;  note  to  Hodga  r.  New  Eng- 
land Screw  Co.,  63  Am.  Dec  637-644. 

OOKFOKATIONS  —  MlSHANAOKMKNT  OV  DmBOTOBS  —  SCTF  BT  StOCKHOLO* 

■BA,  —  As  to  when,  under  what  circumstances,  and  the  method  of  procedure 
kj  which  a  stockholder  may  bring  suit  for  tiimself  and  in  behalf  of  the  other 
■loekholders  against  the  directors  of  the  corporation  for  mismanagement  of  its 
Affairs,  see  extended  note  to  Hodges  v.  New  England  Screw  Co.,  53  Am.  Dec. 
•44-651;  EachuxUer  v.  Stowell,  78  Wis.  316;  23  Am.  St  Rep.  411,  and  note; 
OaUa  T.  Sparkman,  73  Tex.  619;  15  Am.  St  Rep.  806;  Rothwelt  ▼.  Robinnon, 
S9  Minn.  1;  12  Am.  St  Rep.  60S,  and  note;  Alexander  v.  Searcy,  81  Ga.  536; 
12  Am.  St.  Rep.  337.  A  stockholder,  or  a  minority  of  stockholders,  cannot 
maintain  an  action  to  prevent  illegal  action  of  the  majority  without  a  pre* 
Tions  request  to  the  directors  to  interfere  and  their  refusal  to  do  so,  ifniess 
it  is  shown  that  any  such  request  would  be  of  no  avail:  Mack  v.  De  BardeUben 
etc  Co.,  00  Ala.  396;  Memphi*  etc  R.  R.  Co.  v.  Woods,  88  Ala.  630;  CUy  of 
Chicago  V.  Cameron,  120  IlL  447;  AslUon  v.  Daahaxoay  Asa'n,  84  CaL  61; 
Woodroqfy.  Howes,  88  Cal.  184;  Moyle  v.  Landers,  83  Cal.  579;  Hodgson  v. 
Duluth  etc  R.  R.  Co.,46  Minn.  454;  Morrill  v.  LiUle  Falls  Mfg.  Co.,  46  Minn. 
180;  Barr  v.  New  York  etc.  K  R.  Co.,  125  N.  Y.  263.  But,  ordinarily,  the 
rale  is,  that  individual  stockholders  cannot  in  their  own  names  assert  the 
lights  of  the  corporation:  Moore  v.  Silver  Valley  M.  Co.,  104  N.  C.  534; 
M«aley  v.  Nickerson,  44  Minn.  430. 

CORFO&ATIGNS — SUFT     BT    ASSIQNEB    AGAIKST    DraECTORS   FOR  MlSHAN- 

AOXMKMT.  —  As  to  when  the  assignee  of  an  insolvent  corporation  may  bring 
■■it  against  the  directors  for  mismanagement  of  the  corporate  business,  see 
mote  to  Hodges  v.  New  England  Screw  Co.,  53  Am.  Dec.  644,  645. 

Banks  and  Banking — Liabilitt  or  Directors  roR  Acts  or  Cashikr. 
—  The  directors  of  a  bank  are  not  responsible  for  the  faults  and  negligence 
•f  the  cashier,  when  they  themselves  are  free  from  fault;  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show  a  want  of  diligence  on  the  part  of  the 
directors  in  discovering  or  preventing  the  losses  through  the  acts  of  the  cash- 
ier: Savings  Bank  etc  v.  Caperton,  87  Ky.  306;  12  Am.  St.  Rep.  488,  and 
Bote. 

CoRFORATioNS  —  TRUSTS  —  STATUTE  o»  LIMITATIONS.  —  The  directors  of 
a  corporation  must  be  regarded  as  trustees  of  the  corporate  affairs  and  prop- 
erty for  the  benefit  of  the  stockholders,  who  are  the  beneficiaries:  Pearson  v. 
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Concord  R.  R.  Corp.,  62  N.  H.  537;  13  Am.  St.  Rep.  690,  and  note;  note  to 
Beach  T.  MiUer,  17  Am.  St.  Rep.  298-308.  And  when  the  trustee  is  barred 
by  th*  itatata  of  limitations,  the  eeatvi  que  trust  is  also  barred:  Note  to  Miles 
T.  Tkorm,  90  Am.  Deo.  398,  399;  Hughea  ▼.  Brovon,  88  Tenn.  678;  Chase  v. 
Carttigkl,  S3  Ark.  368;  22  Am.  St.  Rep.  207;  except  in  the  case  of  express 
trnstst  Fox  r.  Tay,  89  Cal.  839;  23  Am.  St.  Rep.  474,  and  note. 

Corporations — Direotob  —  Enowlkdok  o»  Transacjtions. — A  direc- 
tor of  a  corporation  la  not  chargeable  with  actaal  knowledge  of  its  business 
transaotiona  merely  because  he  is  such  director:  Rudd  r.  Robinson,  126  N.  Y. 
118}  22  Ab.  St.  Rep.  816,  and  not*. 
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CONBAD   V.    EfFINOBB. 
(87  ViROiinA.,  60.] 

Tmnem  Ain>  Vbitdbv  —  Bncmoir  —  Mkaaubb  of  Damaobl  —  A  pnrdiAMr 
of  Und  under  warranty  deed  ia  entitled,  apon  eriotion,  to  the  porohaaa 
Iprioe  paid,  as  against  the  rendor,  with  interest  from  the  data  of  orio- 
tion. 

TuTDOB  AND  Vkn Du  —  Ericmox  A8  TO  Pakt  —  Mkasubb  or  Damages.  — 
Where  a  purchaser  buys  land  with  notice  of  infirmity  of  title,  and,  after 
improTing  it,  sells  it  at  an  increased  price,  and  the  purchaser  from  him 
is  evicted  as  to  one  fourth  thereof,  the  first  purchaser  can  recover  of  bis 
vendor  only  one  fourth  of  the  price  paid  by  him,  while  he  must  pay  to 
his  purchaser  one  fourth  of  the  price  received  from  him. 

Tkvsor  akd  Vendkb  —  EvicrnoiT  —  Measxtrk  or  Damaoes  —  Ck>CTirsEL  Fees. 
—  Where  a  vendee  is  evicted  for  failure  of  title  which  the  vendor  em- 
ploys  counsel  to  defend,  the  vendee  cannot  recover  from  the  vendor  his 
eonnsel  fees  in  addition  to  the  price  paid  for  the  laud,  with  interest 
thereon  from  eviction. 

E.  S.  Conrady  for  the  appellant. 

W.  B.  Compton,  O.  O,  OrattaUj  and  Sipe  and  Harris^  for  the 
appellees. 

Lacy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Rockingham  County,  rendered  on  the  nineteenth  day  of 
April,  1889,  and  is  a  controversy  between  the  parties  in  the  suit 
oiEffingery.  Hall^in  the  said  court,  which  was  considered  in 
this  court  in  1885,  and  decided  at  the  November  term  thereof  of 
that  year,  and  is  reported  in  81  Va.  94.  By  reference  to  that 
case,  it  will  be  seen  that  one  James  Hall,  of  Harrisonburg,  Vir- 
ginia, by  will  probated  in  March,  1835,  devised  certain  real  es- 
tate to  his  wife  for  life,  and  at  her  death  to  be  sold,  and  the 
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proceeds  divided  as  stated.  The  widow  married,  and  she  and 
her  husband  conveyed  the  life  estate  to  purchasers  named  in 
the  record,  and  subsequently  some  of  the  parties  entitled  to 
the  proceeds  of  the  sale  of  the  said  lands,  upon  the  execution 
of  the  will,  after  the  termination  of  the  life  estate,  conveyed 
their  interests,  and  the  purchasers  thus  acquired  eleven 
sixteenths  of  the  said  proceeds.  In  1850,  the  purchaser  con- 
veyed some  fifteen  acres,  situated  in  the  town  of  Harrison- 
burg, to  the  appellee's  testator,  M.  H.  Effinger,  which  were 
divided  into  town  lots  and  built  upon  by  subsequent  pur- 
chasers, among  them  the  appellant's  intestate.  The  life  estate 
terminated  in  1879  by  the  death  of  the  wife  of  James  Hall, 
who  had  become  Mrs,  Dondale.  Whereupon  certain  claim- 
ants under  the  will  of  James  Hall,  who  had  not  parted  with 
their  interests  in  the  proceeds  of  the  sales  of  these  lands  de- 
vised by  the  will  to  be  sold,  filed  their  bill  against  Effinger 
and  the  various  persons  in  possession  of  said  land  under 
deeds  from  Liggett,  the  purchaser  of  the  other  interests,  ask- 
ing that  the  will  be  construed,  that  the  land  be  sold,  and  that 
the  proceeds  be  distributed.  In  that  suit  the  circuit  court  de- 
cided that  the  complainants  were  entitled  to  five  sixteenths 
of  the  lands,  without  compensating  the  defendants  for  the 
improvements  the  latter  had  put  upon  them,  and  directed  the 
lands  to  be  sold.  Upon  appeal  here  by  the  defendants  in  that 
suit,  the  decree  of  the  circuit  court  was  affirmed.  The  con- 
troversy on  this  appeal  is  as  follows:  The  property  about 
which  this  dispute  is,  which  is  a  part  of  the  above-mentioned 
lands  of  James  Hall,  deceased,  was  conveyed  August  19, 1862, 
by  Smith,  commissioner,  to  William  A.  Conrad,  in  consider- 
ation of  the  sum  of  three  thousand  three  hundred  dollars.  On 
September  26, 1862,  Conrad  conveyed  to  John  T.  Harris,  with 
general  warranty.  Under  the  decree  of  this  court  of  Novem- 
ber, 1885,  above  referred  to,  the  property  was  sold  to  Harris 
at  four  thousand  five  hundred  dollars  on  the  twenty-fourth 
day  of  June,  1886.  This  sale  was  confirmed  by  the  court, 
and  the  cause  was  referred  to  a  commissioner,  with  instruc- 
tions to  ascertain  the  rights  and  liabilities  among  themselves 
of  the  defendants.  The  commissioner  reported  the  right  of 
recovery  of  those  claiming  under  the  warranty  of  Effinger, 
deceased,  to  be  five  sixteenths  of  the  purchase  price  paid  said 
Effinger,  with  interest  from  the  date  of  eviction,  and  the  costs 
incurred  in  defending  the  title.  Concerning  this  rule  as  to 
the  measure  of  damages,  there  appears  to  be  no  dispute.    The 
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statement  of  Judge  Richardson  in  Click  v.  Oreen^  77  Va.  835, 
from  Threlkeld  v.  Fitzhugh^  2  Leigh,  451,  "  that  the  purchaser, 
upon  evictioD  in  a  case  like  this,  is  only  entitled  to  the  pur- 
chase price  paid,  with  interest  from  the  date  of  eviction  and 
costs,"  is  conceded  on  both  sides.  But  the  circuit  court  hav- 
ing confirmed  the  commissioner's  report,  the  appellant  ap- 
peals to  this  court,  and  assigns  as  error  the  decision  of  the 
court  that  there  was,  in  the  said  suit  of  Effinger  v.  Hall,  81 
Va.  94,  an  eviction  as  to  five  sixteenths  only  of  the  property 
Bold,  claiming  that  there  was  a  total  eviction  as  to  Harris, 
and  that  he  (Conrad)  was  therefore  entitled  to  recover  of  Ef- 
finger the  whole  amount  of  his  purchase-money.  There  was 
a  technical  eviction  of  the  whole  property,  but  the  value  of 
eleven  sixteenths  was  not  lost,  but  retained,  and  the  actual 
loss  was  only  five  sixteenths  of  the  property,  and  to  this  the 
recovery  is  limited  under  the  terms  of  the  rule  above  stated. 
The  commissioner  fixed  (and  the  court  approved)  the  liability 
of  Effinger  to  Conrad  at  five  sixteenths  of  the  purchase  price 
paid  by  him  to  Effinger  at  date  of  eviction,  and  the  liability 
of  Conrad  to  Harris,  his  vendee,  was  fixed  upon  the  same 
principle,  but  as  the  lot  was  expensively  improved  when 
Harris  purchased,  having  been  built  upon  by  Conrad,  the 
price  paid  was  $4,500,  by  Harris  to  Conrad,  whereas  Conrad 
bought  the  unimproved  property  at  $1,874;  the  commissioner 
taking  as  his  basis  the  purchase  price  stated  in  the  deed  in 
each  case. 

The  appellant  claims  that  he  should  be  allowed  a  fee  of  fifty 
dollars  as  an  attorney's  fee  for  defending  the  title  Effinger  sold, 
which  should  be  paid  by  Effinger;  but  this  claim  the  court 
disallowed,  upon  the  ground  that,  when  called  upon  by  Conrad 
to  defend  the  title,  he  promptly  employed  and  paid  a  compe- 
tent attorney  to  do  this,  and  should  not  therefore  be  required 
to  pay  any  other  attorney.  The  effect  of  the  court's  decision 
in  this  case  is  to  apply  the  rule  of  compensation,  as  stated 
from  Click  v.  Oreen,  77  Va.  835,  to  each  of  the  purchasers, 
Conrad  and  Harris,  Conrad  being  compensated  upon  the 
basis  of  five  sixteenths  of  $1,874,  and  Harris  upon  the  basis 
of  $4,500.  Conrad  claims  that  he  should  recover  of  Effinger 
all  that  Harris  recovered  of  him,  but  under  the  decision  in 
Effinger  v.  Hall,  81  Va.  94,  he  was  held  to  have  purchased 
with  notice  of  the  infirmity  of  his  title,  and  so  he  cannot  have 
his  recovery  based  upon  improvements  made  by  him,  and  is 
held  to  the  basis  of  his  purchase-money,  etc.     The  same  rule 
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has  been  applied  to  Harris,  but  it  affects  him  differently, 
because  he  did  not  erect  the  valuable  improvements,  but  pur- 
chased them.  Therefore,  the  amount  of  his  purchase-money 
exceeding  that  of  Conrad,  his  recovery  exceeds  Conrad's.  And 
the  decree  of  the  circuit  court  upon  that  question  is  correct, 
and  not  erroneous.  As  to  the  fee  claimed,  it  was  rightly  re- 
jected, as  Effinger  had  employed  and  paid  competent  counsel. 
Upon  the  whole  case,  we  are  of  opinion  to  affirm  the  decree  of 
the  circuit  court  appealed  from. 
Decree  affirmed.  

Yendob  and  Pxxbohaskr  —  Eviction  —  MsAsima  ov  Damaobs.  — Whan 
there  is  a  sale  of  land  with  covenant  of  warranty,  and  the  vendee  is  evicted, 
he  may  recover  the  value  of  the  land,  if  he  has  paid  the  purchase  price.  If 
the  purchase- money  has  been  partly  paid,  he  may  recover  that  much,  with 
interest:  Beecher  v.  Baldwin,  55  Conn.  419;  3  Am.  St.  Rep.  67,  and  note; 
McOuffey  v.  Humes,  85  Tenn.  26. 

Vbndob  and  Purchasee  —  Kkowledob  01  Dbfeotivb  Title.  —  A  pnr- 
chaser  of  laud  who  knows  the  title  to  be  defective  cannot  recover  from  the 
rightful  owner  the  value  of  improvements  placed  thereon,  in  an  action  of 
ejectment  brought  by  the  latter:  Walker  v.  Quigg,  6  Watts,  87;  31  Am. 
Dec.  452;  Boyer  v.  Amet,  41  La.  Ann.  721. 

For  the  measure  of  damages  for  the  breach  of  warranty  of  title  to  real 
property,  see  note  to  Brooks  v.  Black,  ante,  pp.  26&-268. 
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[87  ViBOimA,  210.] 
VlRDOB    AND  VbNDBB  —  PaBOL    CONTRACT   TO    PlTBOHASB  —  TbNANOT    AV 

Will  —  Ejeotmbnt.  —  A  party  in  possession  under  a  parol  contract  to 
purchase  land  is  a  tenant  at  will,  and  cannot  be  ejected  by  bis  grantor 
or  by  the  latter's  grantee,  without  demand  for  possession,  or  notice  and 
refusal  to  surrender,  or  some  other  wrongful  act  by  him  to  determiiM 
such  possession. 

F.  E.  and  E.  P.  Buford,  for  the  appellant 

R.  Tumbullf  for  the  appellee. 

Lacy,  J.  In  March,  1889,  the  defendant  in  error  filed  his 
declaration  in  ejectment  against  the  plaintiff  in  error,  for  the 
recovery  of  the  possession  of  a  certain  tract  of  land  in  Bruns- 
wick County.  At  the  term  of  the  court  following,  the  defend- 
ant pleaded  not  guilty;  at  the  trial  of  the  case,  after  the 
plaintiff  had  introduced  a  deed  to  the  said  tract  of  land,  exe- 
cuted to  him  by  one  Robert  H.  Jones  on  the  tenth  day  of 
October,  1888,  duly  recorded,  the  defendant  offered  to  prove 
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"  that  about  eighteen  years  ago  he  entered  into  a  certain 
parol  n^eeinent  with  the  said  Robert  H.  Jones,  wherein  the 
said  Robert  H.  Jones  contracted  to  sell  the  said  tract  of  land 
to  the  defendant  for  the  sum  of  fifty-five  dollars,  and  there- 
upon put  the  defendant  into  possession  of  the  said  land, 
and  that  the  defendant  has  continued  to  hold  possession,  un- 
disturbed, of  this  land  until  the  institution  of  this  suit,  and 
has  never  received  any  notice  to  surrender  the  possession  of 
the  said  land  previous  to  the  institution  of  this  suit." 

All  of  this  evidence  the  court  excluded  from  the  jury,  upon 
the  ground  that  the  same  was  inadmissible  unless  the  defend- 
ant introduced  a  contract  in  writing  between  him  and  the 
said  Robert  H.  Jones;  when  the  defendant  excepted,  and 
judgment  going  for  the  plaintiff,  the  said  defendant  applied 
for  and  obtained  a  writ  of  error  to  this  court. 

Tiie  said  ruling  of  the  said  circuit  court  of  Brunswick  was 
plainly  erroneous.  The  defendant  having  come  into  posses- 
sion lawfully,  with  the  consent  of  the  owner  of  the  land,  . 
under  a  parol  contract  for  the  purchase  of  the  land  in  ques- 
tion, he  had  a  right  to  be  there  until  his  possession  should 
become  unlawful.  And,  as  to  this  question,  it  was  immaterial 
whether  the  contract  was  in  writing  or  by  parol.  As  this 
question  does  not  arise  under  sections  2741,  2742,  and  2748 
of  the  Code  of  Virginia,  which  provides  for  the  equitable  de- 
fense at  law  which  entitle  the  defendant  to  a  deed  in  court  of 
equity,  provided  the  defendant  has  given  the  notice  required 
by  section  2743  of  the  code. 

This  question  does  not  arise  under  the  statute  cited  above, 
and  the  same  does  not  affect  it.  But  in  England,  at  the  com- 
mon law,  a  person  entering  under  a  contract  for  the  purchase 
of  an  estate  (with  which  he  has  not  complied)  with  the  con- 
sent of  the  vendor  was  deemed  a  tenant  at  will.  Tenant  at 
will  is  when  lands  or  tenements  are  let  by  one  man  to  an- 
other, to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case 
the  lessee  is  called  a  tenant  at  will,  because  he  hath  no  cer- 
tain nor  sure  estate;  for  the  lessor  may  put  him  out  at  what 
time  it  pleaseth  him.  And  estates  at  will  may  arise  by  im- 
plication as  well  as  by  express  words.  Thus  if  a  tenant  for 
years  holds  over  his  term,  and  continues  to  pay  rent  as  be- 
fore, such  payment  and  acceptance  of  rent  will  amount  to  a 
lease  at  will.  And,  upon  similar  principles,  a  person  entering 
under  a  contract  of  purchase  which  be  has  not  complied  with 
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would  be  a  tenant  at  will,  for  the  possession  of  the  tenant  is 
by  virtue  of  an  entry  by  the  consent  of  the  vendor;  it  is  not 
adverse,  but,  as  the  only  other  alternative,  it  is  a  tenancy  at 
the  will  of  the  vendor.  A  person  occupying  land  when  no 
terms  are  prescribed,  and  without  any  reservation  of  payment 
of  rent,  is  a  tenant  at  will. 

Lord  Coke  says  every  lease  at  will  must,  in  law,  be  at  the 
will  of  both  parties;  therefore,  when  a  lease  is  made  to  have 
and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be 
at  the  will  of  the  lessee  also.  So  it  is  when  the  lease  is  made 
to  have  and  to  hold  at  the  will  of  the  lessee;  this  must  be  also 
at  the  will  of  the  lessor.  And  where  an  estate  at  will  is  de- 
termined by  the  lessor,  the  tenant  is  entitled  to  the  corn 
sown  and  other  emblements. 

With  respect  to  the  acts  which  amount  to  a  determination 
of  an  estate  at  will  on  either  side,  the  first  and  most  obvious 
mode  of  determining  it  by  the  lessor  is  an  express  declara- 
tion that  the  lessee  shall  hold  no  longer,  which  must  either  be 
made  on  the  land  or  else  notice  of  it  given  to  the  lessee.  The 
tenant  at  will,  being  entitled  to  notice  of  the  determination  of 
the  lessor  to  end  the  lease,  is  entitled  to  a  reasonable  notice 
of  the  determination  of  the  lessor's  will  before  he  is  obliged 
to  quit.  What  is  reasonable  notice  of  such  determination  is 
a  question  of  law,  to  be  determined  by  the  particular  circum- 
stances of  each  case.  The  time  must  be  sufficient  to  enable 
the  lessee  to  take  the  emblements,  and  to  remove  his  family, 
his  furniture,  and  other  property. 

In  the  case  of  Right  v.  Beard,  decided  in  the  court  of  king's 
bench  in  1810,  13  East,  219,  it  was  held  that  "one  who  is  put 
into  possession  upon  an  agreement  to  purchase  the  land,  can- 
not be  ousted  by  ejectment  before  his  lawful  possession  is 
determined  by  demand  of  possession  or  otherwise:  Birch  v. 
Wright,  1  Term  Rep.  383,  opinion  of  Buller,  J. 

To  the  same  effect  is  Goodlitle  v.  Herbert,  4  Term  Rep.  680, 
opinion  of  Lord  Kenyon,  C.  J.,  where  it  was  held,  upon  a 
parol  agreement  to  lease  land  for  four  years,  that  such  only 
creates  a  tenancy  at  will;  and  if  that  tenancy  be  not  deter- 
mined before  the  day  of  the  demise  laid  in  the  declaration, 
that  the  plaintiff  could  not  recover  in  ejectment:  Deane  ▼. 
Rawlins,  10  East,  201;  Doe  v.  Jackson,  1  Barn.  &  C.  448;  1 
Coke  Inst.  57;  Coke  Lit.,  sec.  68;  Lomax's  Digest,  1, 192. 

This  rule  of  the  English  common  law  is  the  law  of  this 
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Btate.  See  the  case  of  Williamson  v.  Paxlon,  18  Gratt.  475, 
505,  where  it  is  stated,  but  in  a  case  where  it  did  not  arise. 

In  Twyman  v.  Hawley,  24  Gratt.  512,  18  Am.  Rep.  661, 
however,  the  question  came  squarely  up  for  decision,  when 
Staples,  J.,  is  reported  as  saying:  "  This  record  presents  but 
a  single  question  for  adjudication,  and  that  is,  whether  a 
person  placed  in  possession  of  land  under  an  agreement  for 
a  purchase,  but  who  is  in  default  in  the  payment  of  the 
purchase-money,  is  liable  to  be  turned  out  of  possession  by 
ejectment,  without  previous  demand  or  notice  by  the  yen- 
dor." 

In  which  case  it  was  said  that  this  doctrine  we  have  set 
forth  above  had  long  been  established,  and  that  then  it  had 
been  uniformly  held  that  the  vendor,  having  placed  the  ven- 
dee in  possession,  he  cannot,  without  a  demand  of  the  pos- 
session and  a  refusal  by  the  vendee,  or  some  wrongful  act 
by  him  to  determine  such  possession,  treat  the  vendee  as  A 
wrong-doer  and  a  trespasser,  as  he  must  assume  him  to  be 
in  instituting  an  action  of  ejectment;  citing  Right  v.  Beard^ 
13  East,  219,  and  other  cases;  asserting  that  the  doctrine 
had  received  the  sanction  of  this  court,  and  was  sound  and 
just,  and  should  be  adhered  to  by  our  courts. 

This  rule  is  maintained  in  other  states  of  this  country: 
Carson  v.  Baker,  3  Dev.  220;  25  Am.  Dec.  706.  In  some  of 
the  states  it  is  otherwise.  See  Am.  &  Eng.  Ency.  of  Law,  I, 
240,  where  the  whole  subject  is  elaborately  reviewed,  and  the 
decisions  of  the  states  collated  upon  this  subject. 

The  circuit  court  of  Brunswick  having  decided  in  this  case 
contrary  to  this  well-established  rule,  and  to  the  decisions  of 
this  court  upon  this  subject,  the  same  is  erroneous,  and  must 
be  reversed  and  annulled,  and  the  case  remanded  to  the  said 
court  for  a  new  trial  to  be  had  therein  in  accordance  with  this 
opinion.  

V«NDOB    Ain>    PUBCHASKB  —  PaROL    AORKKMEIIT    TO    CJOWVET  —  EbtATB 

Orbatkd.  —  One  who  Ib  lot  into  possession  nnder  a  parol  oontraot  to  par« 
chaso  is  a  tenant  at  will:  HarrU  v.  Fritik,  49  N.  Y.  24;  10  Am.  Rep.  318| 
PaUeraon  y.  Stoddard,  47  Me.  355;  74  Am.  Deo.  490,  and  note;  i^Hi^  r. 
HaHman,  81  Mieh.  462;  HaU  ▼.  Wallaee,  88  GaL  434.  8m  alao  vxUtaditA 
note  to  Sudman  r.  Melntoeh,  42  Am.  Dm.  128. 
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Hall  v.  Palmee. 

[87  Virginia,  854.] 
Wills  —  Constrttctiow  —  Estatk  in  Fee.  —  Where  a  testator  by  will  be- 
queaths his  estate  to  his  five  daughters  absolutely,  and  then  proWdea 
that  the  share  bequeathed  to  one  of  them  shall  be  held  by  his  executor 
for  her  sole  use  and  benefit  during  her  life,  and  at  her  death  the  bal- 
ance,  if  any,  to  go  to  her  children,  she  will  take  an  estate  in  fee-simple, 
the  limitation  over  being  void  for  repugnancy. 

Guy  and  Gilliam,  and  W.  R.  Barksdaley  for  the  appellant. 
John  W.  Riely  and  Henry  Edmunds,  for  the  appellees. 

Lacy,  J.  In  a  suit  for  the  partition  of  a  tract  of  land  in 
the  said  county  of  Halifax,  the  true  construction  of  the  will 
of  the  late  Philip  Johnson,  who  died  in  1849,  was  drawn  in 
question.  The  sections  or  clauses  of  the  said  will  drawn  in 
question  hy  this  appeal  are  the  third  and  eighth  clauses  of 
the  said  will. 

The  third  clause  is  as  follows:  "  I  give  and  bequeath  to  my 
five  daughters  as  follows,  viz.,  Nancy  H.  Terry,  Judith  Pal- 
mer, Mary  C.  Taylor,  J.  Hall,  and  Frances  Maria  Armes,  two 
thirds  of  my  estate  now  in  possession,  to  be  equally  divided 
between  them." 

The  eighth  clause  is  as  follows:  "  I  will  and  direct  that  the 
whole  of  Susan  J.  Hall's  and  Frances  Maria  Armes's  interest 
in  my  estate  shall  be  held  by  my  executor,  his  heirs,  execu- 
tors, and  administrators  or  assigns,  for  the  sole  use  and  ben- 
efit of  them  during  their  natural  life,  and  at  their  death  the 
balance,  if  any,  to  their  children." 

Susan  J.  Hall  died,  leaving  her  husband  her  surviving. 
The  son  lived  to  be  twenty  years  old,  and  died,  his  father 
surviving  him.  The  father  married  a  second  wife,  and  died, 
leaving  her  surviving,  and  by  his  will  devised  the  land  in 
question  to  his  said  second  wife,  the  appellant  here. 

This  controversy  has  arisen  between  the  widow  of  Elijah 
C.  Hall,  the  said  appellant,  and  the  heirs  at  law  of  Susan  J. 
Hall,  his  first  wife,  and  the  devisee  under  the  will  of  Philip 
Johnson,  and  the  question  to  be  decided  between  them  is, 
What  estate  did  the  said  Susan  J.  Hall  take  under  the  will 
of  her  said  father,  set  forth  above? 

The  learned  judge  of  the  circuit  court  held  that  "  Susan  J. 
Hall  took  an  absolute  and  fee-simple  estate  in  the  property 
given  to  her  under  the  will  of  Philip  Johnson,  and  that  the 
gift  over,  under  the  eighth  clause  of  the  said  will,  'of  the  bal- 
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ance,  if  any,*  is  void,  both  for  repugnancy  and  uncertainty, 
and  that  the  land  in  the  bill  and  these  proceedings  mentioned 
passed,  at  the  death  of  her  husband,  Elijah  C.  Hall  (who  had 
an  estate  for  life  therein  as  tenant  by  the  curtesy),  to  the  heirs 
at  law  of  the  said  Susan  J.  Hall."  Whereupon  the  appellant^ 
Prudence  E.  Hall,  the  widow  and  devisee  of  the  said  Elijah 
C.  Hall,  applied  for  and  obtained  an  appeal  to  this  court. 

We  think  the  decree  of  the  circuit  court,  cited  above,  is 
plainly  right.  It  sets  forth  what  is  the  plain  and  explicit 
direction  of  the  will,  and  no  other  construction  of  that  instru- 
ment is  reasonable  upon  the  face  of  it,  and  it  is  in  accordance 
with  the  manifest  intention  of  the  testator,  to  be  gathered 
from  the  words  employed  to  express  his  intention,  and  it  is 
not  necessary  to  call  to  our  aid  any  decisions  or  precedents  in 
such  a  case. 

And  as  was  said  by  Judge  Richardson  in  Carr  v.  Ejffinger, 
78  Va.  206:  "  We  should  remember  as  a  great  truth  the  re- 
mark made  by  Judge  Pendleton  in  Kennon  v.  McRoberte,  1 
Wash.  96,  1  Am.  Dec.  428,  and  quoting  from  able  judges  who 
had  gone  before  him,  'that  cases  on  wills  serve  rather  to  ob- 
scure than  illuminate  questions  of  this  sort;  that  cases  on  wills 
may  guide  as  to  the  general  rules  of  construction,  but  unless 
a  case  cited  be  in  every  respect  directly  in  point,  and  agree  in 
every  circumstance,  it  will  have  little  or  no  weight  with  the 
court,  who  always  look  upon  the  intention  of  the  testator  as 
as  the  polar  star  to  direct  them  in  the  construction  of  wills."* 
Yet  the  language  of  courts,  when  they  speak  of  the  prevailing 
intention  as  the  governing  principle,  must  bo  "understood 
with  this  important  limitation,  that  here,  as  in  other  in- 
stances, the  judges  submit  to  be  bound  by  precedents  and 
authorities  in  point,  and  endeavor  to  collect  the  intention 
upon  grounds  of  a  judicial  nature,  as  distinguished  from 
arbitrary  occasional  conjecture":  Jnrman  on  Wills,  2,  838. 

In  the  case  of  Riddick  v.  Cahoon,  4  Rand.  549,  Judge  Green, 
speaking  of  a  case  where  the  property  was  given  to  the  daugh- 
ter absolutely  and  in  the  strongest  terms,  with  the  provision 
that  if  the  daughter  should  die  without  lawful  heir  or  issue 
of  her  own  body,  then  what  was  given  to  the  daughter,  that 
shall  be  lett  remaining  at  her  death,  to  his  sisters,  said: 
"What  did  the  testator  mean  by  these  words,  'that  shall  be 
left  remaining  at  her  death?*  Did  he  mean  that  all  the  prop- 
erty given  to  his  daughter  which  did  not  perish  in  her  life- 
time should  iimnediately,  upon  her  death,  go  over,  if  she  had 
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no  issue  then  living?  Or  did  he  mean  all  the  property  which 
she  had  previously  disposed  of  should  go  over  upon  failure  of 
her  issue,  whenever  that  event  might  happen?" 

The  first  construction  is  that  contended  for  hy  the  appel- 
lant. The  latter,  I  think,  is  the  true  construction.  The  tes- 
tator had  given  to  his  daughter,  and  her  heirs  and  assigns 
forever,  an  absolute  estate,  and  intended  not  to  restrain  the 
unlimited  power  of  alienation  incident  to  that  estate,  but  to 
control  the  future  disposition  of  so  much  of  the  property  as 
she  might  not  dispose  of  in  her  lifetime,  and  that  it  should 
go  to  her  issue,  if  she  had  any,  as  long  as  they  existed;  and 
upon  the  failure  of  issue,  to  his  sisters,  or  their  representa- 
tives. 

If,  however,  the  conclusion  last  stated  is  not  correct,  and 
the  testator  intended  to  give  over  the  property  left  only  in  the 
event  of  his  daughter's  dying  without  issue  living  at  the  time 
of  her  death,  it  is  clear  that  he  intended  to  give  to  his  daugh- 
ter an  absolute  power  of  alienation;  and  in  that  case  could 
not  control  the  property  not  disposed  of  by  her,  as  such  con- 
trol would  be  inconsistent  with  the  nature  of  the  estate  given 
to  her,  and  the  limitation  void  for  uncertainty  as  to  what 
property  was  to  go  over;  citing  Gray  v.  Montagu,  decided  by 
Lord  Chancellor  Northington  in  1764,  and  his  decree  affirmed 
in  Parliament  in  1770  (3  Brown  Pari.  Cas.  314),  to  the  same 
eflFect,  and  saying:  "There  are  other  cases  to  show  that,  after 
an  absolute  property  given  to  one,  with  an  unlimited  power 
to  dispose  of  it,  express  or  implied,  a  disposition  by  the  donor 
of  so  much  of  the  property  as  may  not  be  disposed  of  by  the 
donee  or  legatee,  to  another,  is  void,  because  of  the  inconsis* 
tency  and  the  uncertainty  as  to  what  part  of  the  property  is 
to  go  over."  See  also  the  case  of  Peckman  v.  Filliter,  3  Ves.  7, 
with  the  provision  "  what  shall  be  left,"  held  by  the  master 
of  rolls  to  be  an  absolute  gift  to  the  wife;  Bidl  v.  Kingston,  1 
Mer.  814,  with  the  provision  "  whatever  shall  remain  at  her 
death";  AtVy-Gen.  v.  Hall,  8  Vin.  Abr.  103,  pi.  60;  opinion 
of  Lord  Hardwicke  in  Flander  v.  Clark,  1  Ves.  9;  Miller  v. 
Moon,  Vin.  Abr.  248,  pi.  21,  with  the  provision  "or  make  no 
disposal  of,"  which  was  held  to  give  a  fee-simple,  —  opinion  of 
the  master  of  the  rolls;  Henderson  v.  Cross,  29  Beav.  220, 
with  the  provisions  "  to  spend  both  principal  and  interest,  or 
any  part  of  it,  during  his  lifetime,"  and  "should  my  dear 
father  not  spend  the  property  which  I  leave  in  trust  for  him"; 
the  case  of  Elcan's  AdmW  v.  Lancastrian  School,  2  Pat.  &  H., 
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53,  with  the  provision  "of  whatever  she  may  leave"  at  her 
death;  Burwell  v.  Anderson^  3  Leigh,  348,  with  the  provision 
"by  will  or  otherwise,  may  have  the  absolute  disposal  of"; 
MeUon  v.  Cooper,  4  Leigh,  408,  with  the  provision  "if  he 
should  die  without  a  son,  and  not  sell  the  land  ";  Brown  v. 
Qeorgty  6  Gratt.  424,  with  the  provision  "so  much  of  the 
property  as  might  be  in  existence  at  the  death  of  the  first 
taker";  Carr  v.  Effinger,  78  Va.  206,  with  the  provision  "at 
the  death  of  my  wife,  what  bonds  she  may  not  have  used  I 
give";  Cole  v.  Cole^  79  Va.  251,  with  the  provision  "that  may 
be  on  hand,"  "giving  the  wife  the  absolute  disposal  of  the 
personalty  ";  Missionary  Soc.  etc.  v.  CalverVs  AdmW,  32  Gratt. 
357,  with  the  provision  "  but  such  part  as  she  did  not  appro- 
priate should  pass  at  her  death,"  etc.,  are  to  the  same  efifect. 
See  also  2  Minor's  Inst.  969,  970. 

In  this  case  the  gift  was  to  the  daughter  of  one  fifth  of  two 
thirds  of  the  estate  in  absolute  property.  It  is  then  provided 
that  this  estate  shall  be  held  by  the  executor  for  her  sole  use 
and  benefit  during  her  natural  life,  and  at  her  death  the  bal> 
ance,  if  any,  was  to  go  to  her  children.  It  was  the  evident  in- 
tention of  the  testator  that  the  daughter  was  to  use  and  enjoy 
and  expend  whatever  she  wished  of  this  estate,  and  her  right 
to  do  this  is  not  limited  to  any  degree;  and  the  provision 
"  the  balance,  if  any,"  cannot  be  construed  to  limit  her  power 
of  disposal,  which  is  absolute  and  unlimited,  as  an  incident 
to  the  estate  granted,  and  the  provision  for  her  children  la 
void  for  repugnancy  and  uncertainty,  and  cannot  be  held  to 
limit  the  estate  which  was  granted  to  the  daughter. 

As  we  have  said,  we  think  the  decree  complained  of  Ib 
plainly  right,  and  the  same  must  be  affirmed. 

Dbvisk  —  EsTATR  IN  Fbb  —  Repuqnanot.  —  Where  a  will  giret  the  derl- 
see  therein  aa  estate  for  life,  with  power  to  sell  the  same  and  to  possess  and 
enjoy  it  during  life  as  if  he  owned  a  fee-simple  estate  therein,  with  remain* 
der  to  the  testator's  nephews,  the  devisee  takes  an  estate  in  fee,  the  remain* 
der  being  void  for  repugnancy:  Bowen  v.  Bowen,  87  Va.  438,  post,  p.  664. 
Compare  Hiller  r.  PoUerfield,  86  Va.  876;  19  Am.  St  Rep.  919,  and  note; 
OyaUr  v.  KnuU,  137  Pa.  St  448;  21  Am.  St  Rep.  890.  Where  an  estate  or 
interest  in  lands  is  devised,  or  personalty  bequeathed,  in  clear  and  absolat* 
language,  without  words  of  limitation,  the  devise  or  bequest  oannot  b« 
defeated  or  limited  by  a  subsequent  doubtfnl  provision  in  the  will  inferen* 
tially  raising  a  limitation  upon  the  prior  devise  or  bequest:  BiU$  v.  Bitt$,  80 
Iowa,  269;  20  Am.  St.  Rep.  418,  and  note.  A  devise  to  one  for  life,  with  r«> 
mainder  in  fee  to  his  heirs  at  law,  vests  in  him  an  estate  in  fee:  CorpeiUcr  r. 
Van  OUncUr,  127  IlL  42;  11  Am.  St  Rep.  92,  and  extended  note;  Ltathtn 
r.  Gray,  101  N.  C.  162;  9  Am.  St  Rep.  30;  Trexler  v.  HoOtr,  107  N.  C.  617j 
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Oilmer  v.  Daix,  141  Pa.  St.  505;  Oreen'a  Estate,  140  Pa,  St.  253;  Covar  ▼. 
Cantdou,  25  S.  C.  35;  McCauky  v,  Buckner,  87  Ky.  191;  Anders  v.  Oerhardf 
140  Pa.  St.  153;  Lo/ton  v.  Murchison,  80  Oa.  391;  Wedekind  v.  Hallenberg, 
88  Ky.  115;  ff a^«  v.  Bishop,  122  Ind.  516.  If  the  term*  of  a  will  permit 
a  devisee  to  act  with  respect  to  the  devised  property  in  laoh  a  way  aa  doea 
one  who  owns  a  fee-simple,  a  limitation  over  ia  void  for  repngnanoy:  Bona 
V.  Meier,  47  Iowa,  607;  29  Am.  Rep.  493,  and  foot-not*;  Stowdl  r.  Eaatktga, 
£2  y t.  494j  59  Am.  Rep.  748. 


Bruce  v.   Roper  Lumber  Company. 

[87  Virginia,  381.] 
EviDENCK  TO  Vary  Contract  Admissible  as  to  Third  Party.  — Although 
the  parties,  as  between  themselves,  cannot  introduce  parol  evidence  to 
contradict  their  contract,  a  third  person,  who  is  a  stranger  to  the  con* 
tract,  but  affected  by  its  terms,  may  show  by  parol  what  was  the  true 
meaning  and  scope  of  the  contract,  and  that  it  amounted  to  a  aMn 
revocable  license  only. 

S.  D.  Davies  and  E.  E.  Holland^  for  the  appellant. 
White  and  Garnett^  for  the  appellee. 

HiNTON,  J.  This  is  a  controversy  between  the  appellant 
■and  appellee  as  to  the  right  of  the  former  to  cut  timber  in 
that  part  of  the  Dismal  Swamp  which,  from  its  proximity  to 
Suflfolk,  is  known  as  the  "Suffolk  side"  of  the  swamp. 

The  appeal  is  taken  from  a  decree  of  the  circuit  court  of 
Nansemond  County,  which  perpetuates  the  injunction  previ- 
ously awarded,  and  allows  the  defendant,  Bruce,  "to  remove 
from  the  lands  in  the  bill  and  proceedings  mentioned  all  the 
timber  which  he  had  cut  thereon  prior  to  the  fourteenth  day  of 
August,  1886,  that  being  the  date  on  which  he  received  notice 
from  the  Dismal  Swamp  Land  Company  to  cease  cutting  on 
said  lands." 

This  decree,  we  think,  after  repeated  and  careful  examina- 
tions of  the  record  and  the  able  argument  presented  for  the 
appellant,  should  be  sustained,  because  we  are  satisfied  that, 
no  matter  what  may  be  the  rights,  if  any,  of  the  said  Bruce 
under  his  contract  to  cut  "down  and  refuse  lumber,"  that  those 
rights  were  to  be  taken  in  subordination  to  the  rights  of  the 
John  L.  Roper  Lumber  Company,  and  never  were  intended 
to  extend  to  the  cutting  of  the  juniper  and  cypress  lumber, 
except  as  a  subcontractor  of  that  company. 

Without  going  into  a  detailed  statement  of  all  the  testimony 
upon  these  points,  we  think  it  sufficient  to  say  all  this  fully 
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appears,  not  only  from  the  testimony  of  Royall,  Hening,  and 
Roper,  but  from  the  testimony  and  acts  of  Bruce  as  well;  for 
after  having  waited  some  time,  according  to  his  own  admis- 
Bion,  to  find  out  from  Roper's  own  lips  what  were  the  rights 
of  John  L.  Roper  Lumber  Company,  and  whether  they  had 
been  surrendered  so  far  as  the  Suffolk  side  of  the  swamp,  thus 
impliedly  admitting  that  whatever  those  right  were,  that  he 
knew  that  they  were  superior  to  his  own,  he  nevertheless, 
without  having  seen  Roper,  went  on  and  entered  into  the  con- 
tract with  Royall,  president  of  the  Dismal  Swamp  Land  Com- 
pany, and  commenced  to  cut  timber,  both  dead  and  growing, 
under  it. 

In  answer  to  the  thirty-third  cross-question,  which  is  in 
these  words:  "  Then  you  knew,  both  in  person  and  by  letter 
from  the  president  of  the  lumber  company,  that  he  declined 
to  let  you  cut  juniper  and  cypress  timber,  and  you  say  that 
at  your  second  interview  Mr.  Roper  told  you  that  he  had  a 
contract  for  all  the  juniper  on  the  company's  land,  and  that 
Mr.  Royall  had  no  right  to  contract  with  me,  you,  or  any  one 
else?  Is  that  so?" — he  says:  "Yes,  sir."  Thus  showing  in 
the  clearest  manner,  as  we  have  said  before,  that  although  he 
was  aware  of  the  superior  rights  of  the  lumber  company,  he 
went  on  and  acted  in  defiance  of  them. 

The  court  is  also  of  opinion  that  although  neither  Bruce 
nor  the  Dismal  Swamp  Land  Company  can  be  allowed,  as 
between  themselves,  to  introduce  testimony  to  contradict  the 
contract  made  between  them,  that  it  is  competent  for  the  lum- 
ber company,  a  stranger  to  said  contract,  to  show  what  was 
the  true  meaning  and  scope  of  that  contract:  Barreda  v.  Sils- 
heCj  21  How.  169,  and  cases  there  cited. 

The  rule,  8a3'8  Mr.  Greenleaf,  excluding  parol  proof  in  such 
cases,  is  applied  only  (in  suits)  between  the  parties  to  the  in- 
strument. It  cannot  affect  third  parties,  who,  if  it  were  other- 
wise, might  be  prejudiced  by  things  recited  in  the  writings 
contrary  to  the  truth,  through  the  ignorance,  carelessness,  or 
fraud  of  the  parties,  and  who  ought  not,  therefore,  to  be  pre- 
cluded from  proving  the  truth,  however  contradictory  to  the 
written  statements  of  others:  1  Greenl.  Ev.,  sec.  279. 

And  the  court  is  further  of  opinion  that  that  contract,  when 
viewed  in  the  light  of  the  surrounding  circumstances,  amounts 
to  a  mere  license,  revocable  at  the  will  of  the  Dismal  Swamp 
Laud  Company,  and  that  the  same  was  revoked  on  the  four- 
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teenth  day  of  August,  1886,  by  the  notice  sent  them  on  that 
day. 

Entertaining  these  views  as  to  the  facts,  we  only  deem  it 
necessary  to  add  that  we  concur  in  the  decree  entered  by  the 
lower  court,  and  that  the  same  must  be  afiQrmed. 

Parol  Eviuencb  —  Writteii  Instruments.  —  The  rule  that  an  instru- 
ment of  writing  cannot  be  contradicted  or  varied  by  parol  evidence  applies 
only  between  the  parties  and  privies:  Whitbeck  v.  Whitbeck,  9  Cow,  266;  18 
Am.  Dec.  603,  and  note;  and  is  not  applicable  in  contentions  between  third 
parties,  and  any  of  the  parties  to  the  contract:  McMaater  v.  Insurance  Co. 
cf  N.  ^.,  55  N.  Y.  222;  14  Am.  Rep.  239;  Coleman  r.  Pike  County,  83  Ala. 
826;  3  Am.  St.  Bep.  746,  and  note. 


Db  Farges  V.  Kyland. 

[87  VIROINIA,  401.] 

Witnesses.  —  When  Husband  and  Wipe  are  Both  Interested  in  th« 
result  of  a  suit,  neither  is  competent  as  a  witness. 

Husband  and  Wife  —  Post-nuptial  Settlement  —  Consideration  to 
Support.  —  A  reliaquishment  by  a  wife  of  au  interest  in  her  husband's 
estate,  whether  contingent  or  certain,  or  of  her  own  estate,  or  making  a 
charge  upon  it  for  her  husband's  benefit,  will  constitute  a  valuable  con- 
nderation  to  support  a  post-nuptial  settlement,  when  there  is  no  badge 
of  fraud. 

Husband  and  Wife.  —  Voluntart  Post-nuptial  Settlement  is  good 
against  subsequent  creditors,  when  there  is  no  fraud,  and  the  settlor  ia 
not  indebted  when  he  makes  it. 

HxrSBAND  AND  WiFE  —  VOLUNTARY  PoST-NUPTIAL  SETTLEMENT,  WHEN  VoiD 

—  Evidence.  —  Every  voluntary  post-nuptial  settlement  made  when 
the  settlor  is  indebted  is  fraudulent  and  void  as  against  his  creditors; 
and  every  such  settlement  is  deemed  voluntary,  unless  those  claiming 
under  it  can  show  that  it  was  made  for  a  valuable  consideration.  Such 
consideration  cannot  be  shown  by  the  answer  in  an  action  to  annul  the 
deed  of  settlement  for  fraud,  nor  by  recitals  in  the  deed. 

Husband  and  Wife  —  Deed  of  SETfLEMENT  as  Evidence. — Recitals  in 
a  deed  of  post-nuptial  settlement  are  conclusive  upon  parties  claiming 
under  the  deed,  but  are  not  evidence  as  against  creditors  attacking  it 
for  fraud. 

Husband  and  Wifb  —  Post-nuptial  Settlement  —  Evidence  Insuffi- 
cient TO  Sustain.  —  A  post-nuptial  settlement  on  the  wife  of  all  his 
property,  made  by  a  husband  largely  indebted,  upon  a  consideration 
and  under  an  agreement  recited  in  the  deed  of  settlement,  is  void  as  to 
creditors,  in  the  absence  of  clear  and  distinct  proof,  other  than  the  re- 
citals in  the  deed  and  the  wife's  evidence,  of  a  valuable  consideration. 

Bill  to  annul  a  trust  deed  as  in  fraud  of  creditors.  The 
deed  in  question  was  executed  by  one  John  S.  De  Farges. 
By  it  he  conveyed  all  his  property  to  one  King,  to  be  held  in 
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trust  for  the  benefit  of  grantor's  wife,  Josephine  De  Farges, 
free  from  the  chiim  of  all  persons  claiming  under  him.  De- 
cree annulling  the  deed,  and  De  Farges  appealed. 

/.  N.  Stuhbif  for  the  appellants. 

H.  R.  Pollard,  for  the  appellees. 

Lacy,  J.  The  first  assignment  of  error  necessary  to  notice 
is  the  complaint  that  the  sale  was  ordered  before  the  report 
of  the  trustee  came  in,  closing  the  first  trust  deed  as  to  the 
sale  of  the  saw-mill.  Regularly,  this  report  should  have  been 
in,  in  order  to  ascertain  the  balance  due  after  crediting  the 
proceeds  of  the  saw-mill;  but  the  report  being  filed,  it  appears 
that  Mrs.  De  Farges  was  the  purchaser  at  this  sale,  and  there- 
fore there  was  no  injustice  or  injury  to  the  appellants,  as  they 
appear  to  have  had  full  knowledge  and  information  upon  this 
subject. 

The  next  assignment  is,  that  the  court  erred  in  ezclading 
the  deposition  of  Mrs.  De  Farges  in  this  cause.  This  question 
is  too  well  settled  to  admit  of  any  profitable  discussion.  As 
was  said  by  this  court  in  the  case  of  Burton  v.  Mill,  78  Va. 
470,  as  to  the  competency  of  husband  and  wife  in  such  case: 
"They  occupy  the  relation  of  husband  and  wife,  and  are  both 
interested  in  the  result  of  this  suit.  They  are  therefore  in- 
competent as  witnesses  ":  William  and  Mary  College  v.  PotoeU^ 
12  Gratt.  372;  Murphy  v.  Carter,  23  Gratt  486. 

But  it  is  insisted  that  Mr.  De  Farges  was  not  interested  in 
this  suit,  because  he  had  parted  with  all  interest  to  his  wife; 
but  that  is  the  very  question,  —  whether  this  act  is  valid 
which  was  done  by  him,  —  and  the  cases  all  hold  that  he  is 
interested  in  such  a  case.  As  he  obviously  is,  his  wife  is  also 
interested.  Her  interest  would  not  render  her  incompetent, 
but  his  interest  does  render  his  wife  incompetent  as  a  witness. 

It  is  assigned  as  error  that  the  circuit  court  annulled  the 
deed  of  March,  1887,  as  fraudulent  and  void  as  to  existing 
creditors.  It  is  settled  that  the  relinquishment  by  the  wife 
of  a  certain  or  even  a  contingent  interest  in  her  husband's 
estate  will  support  a  post-nuptial  settlement,  when  there  is  no 
badge  of  fraud:  1  Eq.  Cas.  Abr.  19;  2  Ves.  16.  So,  likewise, 
the  releasing  her  jointure  or  dower:  Prec.  Ch.  113;  2  Lev.  70, 
147;  2  Vern.  220;  Blow  v.  Maynard,  2  Leigh,  31. 

If  the  parting  with  these  contingent  interests  of  the  wife 
has  this  effect,  it  follows,  a  fortiori,  that  her  parting  with  her 
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own  estate,  or  making  a  charge  on  it  for  her  husband's  benefit, 
will  constitute  a  valuable  consideration:  2  Lev.  148;  Cowp. 
278;  and  Lady  Arundel  v.  Phipps,  10  Ves.  139. 

It  has  also  been  decided  that,  in  settlements  after  marriage, 
a  consideration  moving  from  the  wife  will  support  limitations 
to  her  children,  as  well  as  in  her  own  favor:  Ward  v.  ShaUetf 
2  Ves.  Sr.  16-18;  Lavender  v.  Blackstone,  2  Lev.  147. 

But  though  these  settlements  will  be  supported  when  they 
appear  to  have  been  made  upon  a  fair  contract  for  a  valuable 
consideration,  and  in  the  execution  of  such  a  contract,  yet, 
from  the  relative  situation  of  the  parties,  and  the  convenient 
cover  they  aflFord  a  debtor  to  protect  his  property  and  impose 
upon  the  world,  they  are  always  watched  with  considerable 
jealousy. 

A  post-nuptial  settlement  will  be  good  against  subsequent 
creditors  when  there  is  no  fraud,  and  the  settlor  is  not  indebted 
when  he  makes  it. 

But  when  the  debtor  is  greatly  indebted  and  harassed  by 
his  creditors,  the  very  fact  of  his  making  a  settlement  excites 
strong  suspicion,  and  to  support  it  an  adequate  consideration 
must  be  shown,  together  with  the  absence  of  those  other  badges 
which  generally  attend  a  fraudulent  transaction. 

Every  voluntary  post-nuptial  settlement,  when  the  settlor 
is  indebted,  is,  as  against  his  creditors,  fraudulent  and  void; 
and  every  settlement  will  be  taken  as  voluntary,  unless  those 
claiming  under  it  can  show  that  it  was  made  for  a  valuable 
consideration.  Such  consideration  set  up  in  the  answer  by 
way  of  defense  must  be  established  by  legal  evidence. 

As  was  said  by  Judge  Carr  in  Blow  v.  Maynard,  2  Leigh,  31 : 
"  If  the  defendant,  charged  with  fraud  in  accepting  and  hold- 
ing under  a  voluntary  deed,  could  by  her  own  answer  supply 
proof  of  a  contract  and  the  execution  of  it,  and  of  a  valuable 
consideration  for  the  deed,  then  in  truth  it  may  be  said  that 
to  require  proof  of  a  consideration  at  all  is  a  mere  farce." 

The  recitals  in  a  deed  are  said  to  be  conclusive  against  all 
persons  claiming  under  the  settlor,  but  such  recitals  are  not 
proof  against  creditors  attacking  the  deed. 

If  such  recitals  were  proof  against  creditors,  it  would  be 
putting  into  the  hands  of  a  fraudulent  debtor  a  most  danger- 
ous weapon. 

As  was  said  by  the  master  of  the  rolls  in  Batterbee  v.  Bar- 
rington^  Swanst.  106:  "Such  a  doctrine  would  give  to  every 
trader  a  power  of  excluding  his  creditors  by  a  recital  in  a 
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deed  to  which  they  are  not  parties  " :  William  and  Mary  Col- 
lege V.  Powell,  12  Gratt.  372. 

It  is  shown  that  Mr.  De  Farges  came  into  the  possession  of 
considerable  property  by  his  marriage.  There  is  no  proof  of 
any  contract  made  at  the  time  of  the  marriage,  and  no  claim 
made  concerning  such  agreement  until  some  seventeen  years 
after  the  marriage,  when  the  husband  had  become  largely 
indebted  in  numerous  debts,  some  of  which  had  been  secured 
by  two  previous  deeds  in  trust,  and  many  secured  by  judg- 
ments recovered  against  the  settlor,  and  many  more  were 
sued  on.  The  trust  deed  in  question  was  made  for  alleged 
consideration  of  six  thousand  five  hundred  dollars,  amounts 
advanced  from  time  to  time  by  Josephine  De  Farges,  and  in 
further  consideration  of  the  sum  of  fifteen  hundred  dollars, 
due  for  timber  cut  on  her  land,  and  of  her  uniting  in  certain 
deeds,  and  an  agreement  made  to  reimburse  her.  And  the 
deed  conveys  several  tracts  of  land  situated  in  the  counties 
of  King  William  and  King  and  Queen,  and  all  of  his  per- 
sonal property,  all  live-stock,  all  the  corn  in  the  barn,  and 
all  household  and  kitchen  furniture,  leaving  nothing  for  his 
subsistence  except  by  her  bounty.  And,  as  if  this  were  not 
enough,  the  deed  adds:  "This  to  include  all  the  personal 
property  of  every  description  now  owned  by  me." 

Now,  if  this  deed  was  not  made  to  prevent  his  creditors 
from  recovering  their  debts,  its  provisions,  if  sustained,  neces- 
sarily must  accomplish  that  result;  and,  as  we  have  seen,  if 
voluntary,  it  must  be  held  to  be  fraudulent  as  to  them,  be- 
cause he  was  largely  indebted  at  the  time,  and  no  provision 
is  made  for  the  creditors  whatever. 

It  can  only  be  sustained  upon  clear  and  distinct  proof  of  a 
valuable  consideration. 

There  is  no  satisfactory  proof  of  any  such  agreement  as  that 
eet  up  in  the  deed,  when  the  answers  and  the  deposition  of 
Mrs.  De  Farges,  and  the  recitals  of  the  deed,  have  been  rejected. 
The  personal  property  received  by  the  husband  belonging  to 
the  wife  became  his  by  virtue  of  his  marital  rights,  and  the  real 
estate  is  still  held  by  the  wife,  and  not  affected  by  this  suit. 

There  is  proof  of  the  declaration  of  the  husband  and  wife 
which  set  up  a  claim  to  a  provision  on  the  part  of  the  husband 
to  reimburse  the  wife  for  such  of  her  property  as  he  may  have 
used,  but  these  prove  nothing  more  than  the  answers,  the 
cfifect  of  which  we  have  considered,  and  are  wholly  inadequate 
to  prove  the  alleged  agreement. 
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There  was  the  lapse  of  a  long  period  of  time  between  the 
marriage  and  the  settlement,  and  there  is  not  only  no  suffi- 
cient proof  of  the  agreement  to  support  the  settlement,  but  it 
cannot  be  held  to  have  been  in  pursuance  of  any  agreement, 
and  was  obviously  voluntary;  and  so  it  was  correctly  held  to 
be  constructively  fraudulent  as  to  the  existing  creditors  of  the 
husband.  And  the  decrees  complained  of  and  appealed  from 
here  are  without  error,  and  must  be  affirmed. 

Witnesses  —  Competency  —  Husband  and  Witb.  — A  husband  is  not 
competent  as  a  witness,  where  his  wife  has  an  interest  in  the  litigation:  John- 
son V.  Boice,  40  La.  Ann.  273;  8  Am.  St  Rep.  528,  and  note;  Schnabel  t.  Betta, 
23Fla.  178;  Storrav.  SUyrra,  23  Fla.  274;  Shawv.  Schoonover,  130111.  448;  Wap 
V.  Nairiman,  126  IlL  132;  Blanchard  v.  Moors,  85  Mich.  38Q;  Eaton  t. 
Knowks,  61  Mich.  625;  Harrington  v.  Sedalia,  98  Mo.  583;  Bitner  v.  Boone, 
128  Pa.  St.  567;  Sutherland  v.  Jiosa,  140  Pa.  St.  379;  Nicholas  v.  Atutin,  82  Va. 
817;  Lindsay  v.  McCormick,  82  Va.  479;  Norfolk  etc  R.  R.  Co.  v.  Prindle, 
82  Va.  122;  Jones  v.  Degge,  84  Va.  686;  Thornton  v.  Ocuir,  87  Va.  315.  In 
actions  to  annul  a  post-nuptial  settlement,  neither  the  husband  nor  the  wife 
can  testify,  no  matter  by  which  party  introduced:  Witt  v.  Oabum,  83  Va. 
227;  and  to  the  same  effect,  substantially,  is  Srott  v.  Rowland,  82  Va.  484. 

But  the  husband  is  competent  in  an  action  in  which  his  wife  is  plaintiff  as 
the  executrix  of  a  decedent,  except  as  to  communications  made  to  each  other 
during  marriage:  Van  Fleet  v.  Stout,  44  Kan.  523;  or  in  cases  where  the  evi- 
dence is  with  respect  to  transactions  in  which  he  acted  as  her  agent:  Council 
Orove  etc.  E'y  Co.  r.  Center,  42  Kan.  438;  Rope  v.  Hesa,  118  N.  Y.  668;  or 
in  an  action  in  which  he  has  been  joined  as  defendant,  the  controversy  being 
with  respect  to  his  wife's  land,  of  which,  by  the  jua  mariti,  he  has  possession: 
Brownlee  v.  Femoick,  103  Mo.  420;  or  in  an  action  by  the  assignee  of  himself 
and  wife,  of  a  cause  of  action  against  a  carrier  for  injury  to  the  wife's  goods 
while  in  transportation:  Norfolk  etc.  R,  R.  Co.  v.  Read,  87  Va.  185.  A 
divorced  husband  may  testify  against  his  former  wife,  even  as  to  facts  com- 
ing to  his  knowledge  during  marriage,  when  such  facts  were  equally  acces- 
sible to  others,  and  were  not  disclosures  made  to  him  in  conversations  with 
her:  Bigelow  v.  Sicklea,  75  Wis.  427.  Under  the  Kentucky  code,  in  "  actions 
which  might  have  been  brought  by  or  against  the  wife,  if  she  had  been 
unmarried,  either  the  husband  or  wife,  but  not  both,  may  testify  **:  Howard 
V.  Tenney,  87  Ky.  52.  Compare  Pickens  v.  KniseUy,  29  W.  Va.  1;  6  Am. 
St.  Rep.  622. 

Nor  is  the  wife  competent  to  testify  where  her  husband  is  interested:  Am 
V.  Matthews,  39  Kan.  272;  White  v.  Vickaburg  etc  R.  R.  Co.,  42  La.  Ann.  990; 
Bell  V.  Throop,  140  Pa.  St.  641;  WUz  v.  Oabum,  83  Va.  227.  When  the 
husband  is  not  competent,  by  reason  of  his  interest  to  testify,  the  wife  also 
will  be  incompetent,  in  suits  affecting  the  community:  Newtonr,  Newton,  77 
Tex.  508;  Walker  y.  Steele,  121  Ind.  436.  A  wife  claiming  property  as  her 
separate  estate  against  the  creditors  of  her  husband  is  not  a  competent  wit- 
ness in  support  of  such  claim:  Crabtree  v.  Dunn,  86  Va.  953.  But  see 
Blanchard  v.  Moors,  85  Mich.  381. 

But  the  rule  that  a  wife  shall  not  testify  against  her  husband  is  founded 
upon  their  legal  unity,  and  is  inapplicable  to  actions  in  which  the  wife 
and  husband  have  conflicting  interests,  such  as  divorce  suits,  actions  by  the 
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wife  seeking  protection  against  the  husband,  or  eqaitable  actions  relating  to 
the  wife's  separata  estate:  Spitz's  Appeal,  66  Conn.  184;  7  Am.  St.  Rep.  SO.^v 
Cotgrovt  ▼.  Crfttitort,  41  La.  Ann.  274.  The  wife  may  testily  in  her  own 
behalf  in  a  suit  where  her  husband  is  merely  a  nominal  p^rty,  having  no  real 
interest:  T/iomas  v.  Sellinan,  87  Va.  6S3;  WiUiamB  r.  Jacktonville  etc  R'f 
Co.,  26  Fla.  633. 

VOLUNTABT  CoMTBTANOKa,  RlOHTS  OV  THB  PAJtTISS  THXSKTO,  and  the 
validity  thereof  generally:  See  note  to  Hagermcm  t.  ^McAanon,  14  Am.  St. 
Rej).  739-764. 

Husband  and  Win— Post-mcftial  SrrTLranim. — A  settlement  be- 
tween a  husband  and  wife,  after  marriage,  fairly  made  for  a  reasonable  oon> 
biduratiou  in  value,  is  good:  BarneU  v.  Ooingt,  8  Blaokf.  284;  44  Am. 
Dec.  76t),  and  note;  and  valid  against  subsequent  creditors:  Better  r.  Wil- 
liiuon,  6  Humph.  215;  44  Am.  Dec.  303;  note  to  Houghton  t.  Houghton,  77 
Am.  Dec.  72.  A  post-nuptial  settlement  is  presumed  to  be  voluntary,  and 
not  based  upon  a  valuable  consideration:  Robbint  v.  Armatrong,  84  Va.  810| 
and  therefore  prima/acie  void  as  to  pre-existing  creditors:  Beecher  r.  Wit 
soil,  84  Va.  813;  10  Am.  St.  Rep.  883.  Husband  and  wife  may  contract  for 
conveyances  between  themselves,  which  will  be  valid  in  eqaity;  and  thoagh 
Bcrutinized  with  great  care,  snch  contracts  will  be  always  upheld,  when 
fouiiil  to  contain  certain  essential  requisites:  Haustman  r.  Bumham,  69  Conn. 
117;  21  Am.  St.  Rep.  74,  and  note.  A  post-nuptial  contract  which  attempt! 
to  alter  the  legal  descent  of  property  is  void:  Oroesbeei  v.  Oroesbeci,  78  Tex. 
6i)4.  The  relinquishment  of  dower  may  be  such  a  consideration  upon  which 
to  base  a  post-nuptial  settlement  as  will  validate  it  against  th«  existing  er«d* 
itors  of  the  husband:  Strayer  ▼.  I/ong,  86  Va.  667. 


BoWEN    V.    BOWBN. 

[87  VIBOINIA,  4SS.] 

Wills  —  Constkuotion  —  Fek-simplr. — When  a  will  gives  the  legate* 
therein  an  estate  for  life,  with  power  to  sell,  and  to  possess  and  enjoy  it 
during  life  as  if  she  enjoyed  a  fee-aimple  estate  therein,  with  remainder 
to  the  testator's  nephews  and  nieces,  the  legatee  takes  an  estate  in  fee- 
simple  absolute,  and  the  remainder  over  is  void  for  repugnancy. 

Little  and  Little,  and  T.  R.  B.  Wright,  for  the  appellante. 

Marye  and  Fitzhugh,  and  A.  B.  Rawlings,  for  the  appellees^ 

Lacy,  J.  The  will,  bo  far  as  it  is  involved  in  this  contro- 
versy, is  as  follows:  "  After  the  payment  of  all  my  just  debts, 
I  give,  devise,  and  bequeath  to  my  wife,  Adelaide  Bowen,  all 
my  estate,  real,  personal,  and  mixed,  for  and  during  her 
life,  and  it  is  my  wish  and  desire  that  my  said  wife  may  sell 
and  convey  my  real  estate  and  receive  the  purchase-money 
therefor;  sell  and  use  all  my  personal  property,  and  buy  and 
sell  with  the  proceeds  such  property,  for  her  own  comfort  and 
convenience,  as  she  may  choose,  without  accountability  to 
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any  person  whatever.  In  fact,  during  the  life  of  my  said 
wife,  I  wish  her  to  possess  and  enjoy  the  said  property  as  if 
she  enjoyed  a  fee-simple  and  absolute  estate  therein.  If, 
however,  at  the  death  of  my  said  wife  any  of  the  said  prop- 
erty shall  remain,  I  wish  the  same  to  be  divided  equally 
between  all  my  nephews  and  nieces  who  may  be  living," 
etc. 

The  wife  died  intestate  and  childless,  and  the  controversy 
is  between  the  nephews  and  nieces  of  the  testator  and  the 
next  of  kin  and  heirs  at  law  of  the  deceased  wife. 

The  question  is,  What  estate  did  the  wife,  Adelaide  Bowen, 
take  under  this  will?  The  circuit  court,  construing  the  said 
will  of  William  P.  Bowen,  decided  that  the  said  Adelaide 
Bowen,  under  the  said  will,  took  the  absolute  estate  in  fee- 
simple  in  said  property,  and  that  the  "remainder  to  his 
nephews  and  nieces  is  repugnant  and  void."  From  this  de- 
cree the  appellants,  who  are  the  nephews  and  nieces,  and 
those  claiming  under  them,  have  appealed  to  this  court. 

The  questions  involved  in  this  case  are  not  new  in  this 
court,  and,  by  what  may  be  regarded  as  the  settled  rule  of 
construction  in  such  cases,  the  decree  appealed  from  is  plainly 
right.  The  whole  will  must  be  taken  and  considered  together, 
and  while  the  words  "for  and  during  her  life,"  standing 
alone,  would  indicate  an  intention  to  give  a  life  estate  only, 
the  subsequent  provisions,  "  my  said  wife  may  sell  and  con. 
vey  my  real  estate  and  receive  the  purchase-money  therefor," 
and  "  sell  and  use  all  my  personal  property,"  "  buy  and  sell 
with  the  proceeds  such  property,  for  her  own  comfort  and 
convenience,  as  she  may  choose,  without  accountability  to 
any  person  whatever,"  indicate  a  gift  of  the  whole  property. 
And  the  words,  "  In  fact,  during  the  life  of  my  said  wife,  I 
wish  her  to  possess  and  enjoy  the  said  property  as  if  she  en- 
joyed a  fee-simple  and  absolute  estate,"  fully  express  a  gift  of 
the  absolute  property.  So  that  she  not  only  had  the  right  to 
"  sell  and  use  all  my  personal  property  "  (there  was  no  real 
estate  left  by  the  testator),  —  a  right  of  absolute  disposal, — 
but  she  was  to  possess  and  enjoy  a  fee-simple  and  absolute 
estate  therein.  This  was  an  absolute  gift  of  the  property. 
Then  the  added  words,  attempting  to  dispose  of  what  had 
been  already  given,  as,  "  if,  however,  at  the  death  of  my  said 
wife  any  of  the  said  property  shall  remain,"  the  same  to  go  to 
persons  indicated,  are  inoperative  and  void  for  repugnancy. 
Nothing  more  than  the  whole  can  be  given.     Having  given 
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all,  nothing  more  remained  in  the  testator  to  give;  and  hill 
language,  "  if,  however,"  etc.,  "  any  of  the  said  property  shall 
remain,"  indicates,  and  according  to  some  of  the  decisions, 
standing  alone,  would  be  sufficient  to  indicate,  an  intention  in 
the  testator  that  his  wife  should  have  the  absolute  power  of 
disposal,  which  is  inconsistent  with  the  gift  of  a  life  estate,  or 
any  limited  estate  less  than  the  absolute  property:  See  the 
case  of  Hall  v.  Palmer,  87  Va.  354;  ante,  p.  653,  and  the  cases 
cited;  Brown  v.  George,  6  Gratt,  424;  Missionary  Sac.  etc.  v. 
Calvert,  32  Gratt.  357;  Carr  v.  Effinger,  78  Va.  197;  Cole  v. 
Cole,  79  Va.  251. 

The  cases  cited  by  counsel  as  per  contra,  of  Johns  v.  Johns, 
86  Va.  333,  and  Miller  v.  Potterfield,  86  Va.  876,  19  Am.  St 
Rep.  919,  are  not  in  conflict,  but  are  distinguished  from  this 
case  and  the  cases  cited  by  the  circumstance  that  in  Johns  ▼. 
Johns,  86  Va.  333,  the  power  of  disposal  was  not  absolute  in 
the  first  taker,  for  her  sole  benefit,  but  also  for  the  benefit  of 
her  children;  and  in  Miller  v.  Potterfield,  for  the  benefit,  not  of 
herself  alone,  but  of  a  named  beneficiary,  William  Garrett. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  ap- 
pealed from  here  is  without  error,  and  the  same  must  be 
affirmed.  

Devisbs  —  EsTATl  nr  Fn  —  Hepconanot. — Where  a  testator  deriaed 
hU  property  to  hit  daughters  absolutely,  and  farther  provided  that  the  share 
given  to  one  of  them  should  be  held  in  trust  by  the  executor  for  her  sole  nae 
and  benefit  during  her  natural  life,  and  at  her  death  the  balance  to  go  to  her 
children,  such  daughter  must  take  an  estate  in  fee-simple,  the  limitation 
over  being  void  for  repugnancy:  Hall  r.  PalnuTt  87  Va.  854;  amUt  p.  66S, 
aad  note. 
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SuBYrVAL  or  Actions.  —  Where  a  cause  of  action  is  founded  in  tort,  nn* 
connected  with  contract,  and  affects  the  person  only,  and  not  the  estate, 
the  action  dies  with  the  person;  but  where  the  action  is  founded  on  con* 
tract,  although  nominally  laid  in  tort,  the  action  survives. 

Survival  of  Acttiovs — Breach  of  C!ontractfor  Personal  Services.  — 
An  action  for  breach  of  a  contract  of  employment  for  personal  services 
survives  the  death  of  the  employer,  and  will  lie,  either  in  trespass  on 
the  case  under  the  statute,  or  in  aammptit  nnder  ths  oommon  law, 
against  his  personal  representative. 

Statute  of  Frauds  —  Contract  for  Pkrsonal  SERncn.  —  An  oral  con- 
tract for  personal  services  not  to  be  performed  within  one  year  fmn  ifei 
execution  is  within  the  statute  of  frauds,  and  void. 
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Evidence  —  Death  of  Party  Pending  Acttion.  —  Where  one  of  the  par- 
ties dies  pending  the  action,  thereby  rendering  the  other  party  incom- 
potent  to  testify,  statements  made  by  him  at  the  first  trial  may  b« 
proved  at  the  second  trial  by  the  evidence  of  other  witnesses. 

Trespass  on  the  case  against  the  administrator  of  one  Lee, 
brought  by  one  Hill  to  recover  for  a  wrongful  discharge  from 
Lee's  service,  in  violation  of  a  parol  contract  for  personal  ser- 
vices.   Judgment  for  plaintiff,  and  defendant  appealed. 

H.  E.  Barksdale^  for  the  appellant 

Peatro88  and  Harris^  for  the  appellee. 

Lewis,  P.  1.  The  first  question  to  be  determined  is,  Did 
the  circuit  court  err  in  reviving  the  action  against  the  admin- 
strator? 

At  common  law  an  action  was  abated  by  the  death  of  either 
party,  and  could  not  be  revived  for  or  against  the  personal 
representative.  If  the  cause  of  action  survived,  it  was  neces- 
sary  to  bring  a  new  suit.  This,  however,  has  long  since  been 
altered  by  statute,  and  now,  if  the  cause  of  action  survives, 
the  action  may  be  revived.  Whether,  therefore,  the  present 
action  was  rightly  revived  depends  upon  whether  or  not  the 
cause  of  action  survives,  and  we  are  of  opinion  that  it  does. 

The  declaration,  it  is  true,  is  in  form  ex  delicto j  but  that 
assumpsit  would  lie  for  the  injury  complained  of  is  undeni- 
able. In  such  a  case  assumpsit  and  case  are  concurrent  reme- 
dies; that  is  to  say,  an  action  ex  contractu  for  the  breach  of  the 
contract,  or  an  action  ex  delicto  for  the  breach  of  the  duty, 
may  be  brought,  at  the  option  of  the  plaintiff.  Nor  is  it  dis- 
puted that  if  the  plaintiff  in  the  present  case  had  declared  in 
assumpsit  the  action  would  survive.  The  appellant,  however, 
contends  that  the  action  died  with  his  decedent,  because,  he 
says,  in  an  action  of  tort  the  rule,  Actio  personalis  moritur  cum 
persona,  applies.  He  contends  that  this  is  so  at  common  law, 
and  that  the  case  is  not  within  the  statute  now  carried  into 
section  2655  of  the  code,  which  provides  that  "  an  action  of 
trespass,  or  trespass  on  the  case,  may  be  maintained  by  or 
against  a  personal  representative  for  the  taking  or  carrying 
away  any  goods,  or  for  the  waste  or  destruction  of,  or  damage 
to,  any  estate  of  or  by  his  decedent."  But  this  position  we 
think  is  untenable. 

It  has  sometimes  been  said  that  at  common  law  all  causes 
of  action  ex  contractu  survive;  whereas  all  torts  die  with  the 
person.    But  neither  of  these  propositions  is  strictly  acca- 
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rate.  The  general  rule  is,  that  rights  of  the  former  class  do 
survive,  but  the  rule  is  not  universal.  Thus,  for  instance,  a 
breach  of  promise  to  marry,  or  a  breach  of  the  implied  con- 
tract of  a  medical  practitioner,  or  of  an  attorney,  to  exercise 
skill  in  his  profession,  and  other  injuries  of  a  personal  nature, 
although  arising  ex  contractu,  that  might  be  mentioned,  con- 
stitute exceptions  to  the  rule,  unless,  indeed,  some  special 
damage  to  the  personal  estate  can  be  stated  on  the  record: 
1  Loiiiax  on  Executors  and  Administrators,  286;  1  Chitty's 
Pleading,  68;  Chamberlayne  v.  Williamsoriy  2  Maule  &  S.  408; 
Gruhh's  AdmW  v.  Suit,  32  Gratt.  203;  34  Am.  Rep.  765. 

Nor  do  all  actions  in  tort,  at  common  law,  die  with  the  per- 
son. The  true  test  is,  not  so  much  the  form  of  the  action,  as 
the  nature  of  the  cause  of  action.  Where  the  latter  is  a  tort 
unconnected  with  contract,  and  which  affects  the  person  only, 
and  not  the  estate,  such  as  assault,  libel,  slander,  and  the  like, 
there  the  rule.  Actio  personalis,  etc.,  applies.  But  where,  as 
in  the  present  case,  the  action  is  founded  on  a  contract,  it  is 
virtually  ex  contractu,  although  nominally  in  tort,  and  there 
it  survives. 

This  principle  is  illustrated  by  the  case  of  PoweU  v.  Layton, 
5  Bos.  &  P.  365.  That  was  an  action  of  tort  against  one  of 
several  joint  owners  of  a  ship,  for  not  safely  conveying  goods 
which  had  been  delivered  to  him  by  the  plaintifif  for  that  pur- 
pose. The  defendant  pleaded  in  abatement  that  his  part- 
ners ought  to  have  been  joined.  To  this  plea  the  plaintiff 
demurred,  and,  in  support  of  the  demurrer,  insisted  that  the 
action  was  on  the  tort  (i.  e.,  the  negligence  of  the  defendant), 
and  not  on  the  contract,  and  therefore  that  it  was  not  neces- 
sary to  declare  jointly  against  all  the  partners.  But  the  court 
overruled  the  demurrer,  holding  that  the  form  of  the  action 
could  not  alter  the  nature  of  the  transaction,  which  had  its 
origin  in  contract.  And  Mansfield,  C.  J.,  seemed  to  be  of 
opinion  that  an  action  in  that  form  —  its  foundation  being 
essentially  contract  —  would  lie  against  the  executor. 

This  subject  was  discussed  in  Booth  v.  Northrop,  27  Conn. 
825,  which  was  an  action  on  the  case  for  a  false  warranty  in 
the  exchange  of  cattle.  Pending  the  action  the  plaintiff  died, 
and  the  question  was,  whether  the  action  suryived  to  the  ad- 
ministrator. The  court  unanimously  held  that  it  did,  and  in 
the  course  of  its  opinion  used  this  language:  — 

"On  the  question  of  survivorship,  we  consider  it  immaterial 
whether  the  form  of  the  remedy  adopted  is  in  tort  or  in  con- 
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tract,  provided  the  cause  of  action  is  founded  on  a  contract. 
The  form  of  action  brought  to  redress  a  wrong  sometimes, 
and  indeed  usually,  indicates  its  nature,  whether  as  arising 
independently  of  contract  or  not;  but  this  is  far  from  being 
invariably  so,  there  being  many  cases  where  the  action,  the 
cause  of  which  grows  out  of  a  breach  of  contract,  may  be  in 
form  either  ex  delicto,  as  in  case,  or  ex  contractu,  as  in  assumpsit. 
In  determining  whether  a  cause  of  action  survives  to  the  per- 
sonal representative,  the  real  nature  of  the  injury  or  claim 
ought  to  be  regarded,  and  not  the  form  of  the  remedy  by 
which  it  is  sought  to  be  redressed  or  enforced." 

It  is  true,  this  court,  in  the  earlier  case  of  Boyles^s  AdmW  v. 
Overly,  11  Gratt.  202,  decided  differently.  But  the  case  was 
not  argued  on  the  losing  side,  and  the  decision  was  by  a  di- 
vided court,  two  of  the  judges  dissenting.  There  the  dec- 
laration was  in  case,  and  contained  two  counts.  The  first 
alleged  a  false  warranty  by  the  defendant's  intestate  in  his 
lifetime  in  the  sale  of  a  slave.  The  second  alleged  a  deceit 
in  the  sale  of  a  slave  by  a  fraudulent  concealment  of  the 
unsoundness  of  the  slave.  The  court  were  unanimously  of 
opinion  that  the  cause  of  action  set  out  in  the  latter  count, 
being  both  in  form  and  substance  ex  delicto^  died  with  the 
deceased;  and  a  majority  of  the  court  were  also  of  opinion 
that  the  same  rule  applied  to  the  first  count.  It  was  not 
doubted  that  an  action  ex  contractu  would  lie  against  the 
administrator  for  the  false  warranty,  but  it  was  held  that  an 
action  in  tort  would  not,  and  the  principal  reason  assigned 
was,  that  the  proof  in  the  two  classes  of  action  would  be  dif- 
ferent. 

It  is  somewhat  remarkable  that  there  is  no  allusion  in  the 
majority  opinion  to  the  leading  case  of  Williamson  v.  Allison, 
2  East,  446,  which  established  the  contrary  doctrine,  and  to 
which  Judge  Moncure  referred  in  his  dissenting  opinion. 
That  was  an  action  in  tort  for  a  false  warranty  in  the  sale  of 
certain  goods,  and  the  question  before  the  king's  bench  was, 
whether  the  scienter,  as  laid  in  the  declaration,  was  required 
to  be  proved.  For  the  defendant  it  was  contended,  that 
while  in  an  action  of  assumpsit  such  proof  is  not  required,  it 
was  otherwise  in  an  action  ex  delicto.  But  it  was  held  that 
there  was  no  such  distinction.  Lord  EUenborough,  C.  J., 
observed  that  an  action  in  tort  on  the  warranty  broken  was 
the  ancient  remedy  in  such  cases,  and  that  the  modern  prac- 
tice of  declaring  in  assumpsit,  for  the  sake  of  adding  the 
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raouey  counts,  had  not  then  prevailed  over  forty  years.  Bat 
no  other  proof,  in  eitlier  form  of  proceeding,  he  said,  was  re- 
quired than  tlie  warranty  itself,  and  the  breach  of  it;  that  it 
was  suQicient  to  prove  the  warranty  broken  to  establish  the 
deceit,  and  that  the  form  of  the  action  could  not  yary  the 
proof  in  that  respect. 

But  whatever  may  be  said  as  to  the  correctness  of  the  de- 
cision  in  Boyles's  AdmW  v.  Overby,  11  Gratt.  202,  the  reason- 
ing  of  the  court  has  no  application  to  the  question  before  us, 
since  in  a  case  like  the  present,  whether  the  action  be,  in 
form,  in  tort  or  in  contract,  the  character  of  the  proof  and 
the  measure  of  damages  are  confessedly  the  same. 

It  is  sometimes  said,  on  the  supposed  authority  of  Lord 
Mansfield  in  Hambly  v.  Trott,  Cowp.  371,  that  where  the 
declaration  imputes  a  tort,  and  the  plea  must  be  not  guilty, 
the  action  dies  with  the  person.  That  was  an  action  of 
trover,  and  what  Lord  Mansfield  did  say  was  this:  "  No  ac- 
tion, where  in  form  the  declaration  must  be  quare  vi  et  armi«, 
et  contra  pacem,  or  where  the  plea  must  be  not  guilty,  can  lie 
against  the  executor.  Upon  the  face  of  the  record,  the  cause 
of  action  arises  ex  delicto"  But  by  this  was  evidently  meant 
torts  committed  with  force,  or,  at  all  events,  injuries  other 
than  those  connected  with  contract,  and  for  which  case  and 
assumpsit  are  convenient  remedies;  for  it  was  immediately 
added,  that  "all  private  criminal  injuries  or  wrongs,  as  well 
as  all  public  crimes,  are  buried  with  the  offender." 

If,  however,  there  were  any  doubt  that  the  cause  of  action 
asserted  in  the  present  case  survives  at  common  law,  it 
would  seem  clear  that  the  action  was  rightly  revived  by 
virtue  of  the  statute  already  alluded  to:  Code,  sec.  2655. 
Under  that  statute,  which  is  an  extension  of  the  statute,  4 
Edward  III.,  c.  7,  de  bonis  asportatis,  an  action  of  trespass 
or  trespass  on  the  case  may  be  maintained  by  or  against  a 
personal  representative  not  only  for  the  taking  and  carrying 
away  of  goods,  but  for  any  damage  to  estate,  either  done  or 
suffered,  by  the  decedent.  It  is  a  remedial  statute,  and  is 
therefore  to  receive,  as  the  English  statute  has  always  re- 
ceived, a  liberal  construction.  It  requires  no  very  liberal  in- 
terpretation, however,  to  extend  its  operation  to  the  present 
case.  The  contract  in  question,  as  it  is  described  in  the  dec- 
laration, was  property,  or  specific  personal  estate.  It  gave 
the  right,  upon  the  performance  of  a  stipulated  service,  to 
receive  certain  wages,  or  in  other  words,  it  was  a  chose  in 
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action,  which  is  comprehended  within  the  term  "  estate." 
The  word  *'  estate,"  said  the  court  in  Coviegys  v.  Flrisse,  1  Pet. 
193,  is  broad  enough  to  cover  every  description  of  vested 
right  and  interest  attached  to  and  growing  out  of  property. 
And  by  this  court  it  has  been  declared  to  be  among  the  most 
comprehensive  words  in  legal  terminology:  Williams  v.  Lord, 
75  Va.  390;  Norfolk  etc.  R.  R.  Co.  v.  Prindle,  82  Va.  122. 

It  would  be  a  novel  doctrine  to  hold  that  a  contract,  whereby 
a  man  secures  employment  at  remunerative  wages  for  the 
support  of  himself  and  family,  is  not  property,  or  that  a  vio- 
lation of  such  a  contract  is  not  damage  to  his  estate.  It  has 
been  frequently  decided  that  future  wages  may  be  legally  as- 
signed, where  there  is  a  present  contract  imparting  to  them  a 
potential  existence;  and  if  such  future  wages  may  be  assigned 
as  property,  would  it  not  be  absurd  to  deny  that  the  contract 
itself  is  property  or  estate?  See  Wade  v.  Bessey,  76  Me.  413; 
Taylor  v.  Lynch,  5  Gray,  49;  Hartley  v.  Tapley,  2  Gray,  565; 
Emery  v.  Lawrence,  8  Gush.  151;  3  Am.  &  Eng.  Ency.  of  Law, 
237,  and  cases  cited. 

The  present  case  is  distinguished  from  Henshaw  v.  Miller, 
17  How.  212,  upon  which  the  appellant  relies.  In  that  case, 
which  was  an  action  on  the  case  for  a  false  representation  as 
to  the  credit  of  another,  whereby  the  plaintiff  was  induced  to 
part  with  his  property,  it  was  held  that  the  action  died  with 
the  person;  that  the  act  complained  of  was  not  a  direct,  but 
only  an  indirect  or  consequential,  injury  to  the  plaintiff's 
property,  and  therefore  not  within  the  statute  of  Virginia,  in 
which  state  the  case  arose.  In  other  words,  that  it  was  a  mere 
fraud  or  cheat,  which,  although  it  occasioned  loss  to  the  plain- 
tiff, cculd  not  be  regarded  within  the  meaning  of  the  statute 
as  a  damage  to  his  estate;  and  in  this  view  we  concur:  3  Rob. 
Pr.,  N.  S.,  292  et  seq. 

There  is  no  error,  therefore,  in  the  order  reviving  the  action. 

2.  On  the  demurrer  to  evidence,  however,  the  plea  of  the 
statute  of  frauds  ought  to  have  been  sustained,  and  judgment 
given  for  the  defendant.  The  contract  in  question  was  not  in 
writing,  and  it  appears  affirmatively  that  it  was  not  to  be  per- 
formed, and  that  it  was  not  capable  of  being  fully  performed, 
within  a  year.  The  evidence  for  the  defendant  shows  clearly 
that  it  was  made  in  August,  1886,  for  one  year's  service,  to 
commence  on  the  1st  of  October  next  ensuing;  and  as  this  is 
not  in  conflict  with  the  plaintiff's  evidence,  it  was  not  waived 
by  the  demurrer  to  evidence:  4  Minor's  Inst.  749;  Trout  v. 
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Virginia  R.  R.  Co.,  23  Gratt.  619;  Soulhweslem  Imp.  Co.  v. 
Smith's  AdmW,  85  Va.  315;  17  Am.  St.  Rep.  59. 

At  the  last  trial  the  plaintiff  was  incompetent  to  testify,  by 
reason  of  the  death  of  the  defendant's  intestate.  The  defend- 
ant, however,  introduced  several  witnesses  to  prove  his  (the 
plaintiff's)  statement,  as  a  witness  at  the  first  trial,  to  th.j 
effect  that  the  date  and  terms  of  the  contract  were  as  abuve 
stated.  This  evidence  was  not  objected  to,  and  was  clearly 
admissible:  1  Greenl.  Ev.,secs.  168,  171.  There  was  no  plea, 
however,  of  the  statute  of  frauds  at  the  first  trial,  and  the 
judgment  then  rendered  was  reversed  here  on  other  grounds. 

The  plaintiff  now  seeks  to  avoid  the  effect  of  this  evidence 
by  contending  that  in  November,  1886,  just  before  his  dis- 
charge by  the  deceased,  there  was  a  new  contract.  But  there 
is  nothing  in  the  record  to  support  this  position.  The  evi- 
dence shows  that  a  short  while  after  the  plaintiff  entered  upon 
his  employment  under  the  contract,  the  deceased  threatened 
to  discharge  him,  but  afterwards  changed  his  mind,  saying  lie 
had  concluded  to  keep  him,  and  at  the  same  time  ordered 
him  to  North  Carolina  to  canvass  for  trade.  This  was  obvi- 
ously not  a  new  contract,  but  rather  an  implied  declaration 
of  an  intention  to  fulfill  the  previous  one;  and  as  that  was 
neither  in  writing,  nor  to  be  performed  within  a  year,  it  fol- 
lowed that  no  action  thereon  can  be  maintained:  Code,  sec. 
2840;  3  Parsons  on  Contracts,  36;  Seddon  v.  Rosenhaum,  85 
Va.  928;  Wallcer  v.  Johnson,  96  U.  S.  424;  1  Smith's  Lead. 
Cas.  580,  notes  to  Peter  v.  Compton. 

The  judgment  will  therefore  be  reversed,  and  an  order  en- 
tered here  in  conformity  with  this  opinion. 


SuBvrvAi  OF  Actions  Founded  on  Contract.  —  Actiona  founded  on 
eontract,  where  there  is  some  wrong  to  the  property,  rights,  or  interests  ol 
another,  survive  the  death  of  the  wrong-doer:  Cregin  v.  Brooklyn  etc  R.  R. 
Co.,  75  N.  Y.  192;  31  Am.  R«p.  459;  Winmgaaa  v.  Centrai  etc.  R'y  Co.,  85  Ky. 
647;  Clark  v.  Manchestfr,  62  N.  H.  578;  but  the  action  will  not  survive  when 
Buoh  injuries  are  personal  in  their  nature:  Boor  v.  Lourty,  103  Ind.  468;  53 
Am.  Rep.  619,  and  extended  note,  discusaing  fully  the  subject  of  survival  of 
actions:  Vamum  v.  Townsend,  2'i  Fla.  355;  HamiUon  v.  Jone«,  125  Ind.  176; 
Corhett  V.  TvoeiUy-tMrd  St.  R'y  Co.,  1 14  N.  Y.  579. 

Contracts  —  Statotb  of  Frauds.  — A  contract  not  to  be  performed 
within  a  year  is  within  the  statute  of  frauds,  and  must  be  in  writing:  Pitkin 
T.  Noyes,  48  N.  H.  294;  97  Am.  Deo.  615;  Lochtmod  ▼.  Bimen,  3  Hill,  128; 
38  Am.  Dec.  620,  and  note;  Bernier  v.  Cabot  etc.  Co.,  71  Me.  606;  36  Am. 
Rep.  343;  F<y>if  v.  EmerHon,  10  Vt.  338;  33  Am.  De&  205,  and  note;  Gordon 
V.  Nifmnn,  US  N.  Y.  I5J.  An  oral  contract  for  personal  services  not  to  l>e 
porformeil  within  a  year  is  void:  Smith  v.  Theohald,  86  Ky.  141;  Shumate  v. 
Far  low,  125  Ind.  359. 
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Practice  —  Discontinuance  of  Action.  —  The  discoatinaance  of  aotioo  pro* 
vided  by  section  3396,  Virginia  Code,  applies  only  to  such  defendants 
as  are  not  served  with  process,  and  is  inapplicable  when  all  the  defend- 
ants  have  been  served. 

Negotiable  Instruments  —  Notes  and  Inland  Bills  —  Eyidemck  of  Dis> 
HONOR.  —  The  rule  that  protest  of  a  dishonored  foreign  bill  of  exchange 
is  ortlinarily  indispensable,  and  that  the  notary's  certificate  of  protest  is 
prima  fade  evidence  of  presentment  and  non-acceptance  or  non-pay- 
ment, does  not  extend  to  promissory  notes  and  inland  bills.  As  to  these 
the  protest  is  not  regarded  as  an  official  act,  and  in  the  absence  of  stat- 
ute, is  uot  receivable  as  evidence  of  dishonor. 

Negotiable  Instrumknts  —  Notes  and  Inland  Bills  —  Evidence  of  Dis- 
honor. —  The  law  of  the  state  where  an  action  is  brought  determines 
what  is  evidence  of  presentment  and  dishonor  of  promissory  notes  and 
inland  bills  of  exchange. 

Negotiable  Instruments  —  NEGOTiABiLrry  Governed  bt  Lex  Loci  Con- 
TRACrus.  —  Whether  a  note  or  inland  bill  of  exchange  is  negotiable  or 
not  is  governed  by  the  Ux  loci  contractus,  although  the  remedy  is  gov- 
erned by  the  lex  fori. 

Negotiable  Instruments  —  Foreign  Notes  or  Inland  Bills  —  Evidence 
OF  Dishonor.  —  Where  a  promissory  note  or  inland  bill  is  payable  in 
another  state,  the  notarial  certificate  of  protest  thereof  made  in  that 
state  is  not  evidence  of  dishonor,  in  a  suit  brought  thereon  in  the  state 
of  Virginia. 

Negotiable  Instruments — Foreign  Notes  or  Inland  Bills  —  Pre- 
sumption AS  TO  Protest.  —  In  the  absence  of  proof  that  the  note  or 
bill  sued  on  iu  Virginia  was  protestable  by  the  law  of  the  state  where  it 
was  made  payable,  the  presumption  prevails  that  it  was  not. 

Negotiable  Instruments.  —  Notice  of  Dishonor  by  the  holder  of  a  note 
or  inland  bill,  to  his  indorser,  where  the  parties  reside  in  different 
places,  and  the  notice  is  sent  by  mail,  must  be  mailed  in  time  to  be  sent 
the  next  business  day  after  dishonor,  if  practicable. 

Action  on  note.  One  Cobbs,  of  New  York  City,  executed 
his  negotiable  note  for  three  thousand  dollars,  payable  ninety 
days  after  date,  at  that  place.  The  note  was  indorsed  by 
Cobbs,  Corbin,  and  Flournoy,  and  discounted  by  the  latter  at 
the  Planters  Bank  in  Virginia  two  days  after  its  execution, 
and  the  proceeds  placed  to  his  credit  in  the  bank.  The  note 
was  not  paid  at  maturity,  and  was  protested  by  a  New  York 
notary,  whose  certificate  of  protest  was  the  only  evidence  of 
diBhonor  presented  by  the  plaintiflF  bank.  The  bank  then 
brought  an  action  on  the  note  against  the  maker  and  indorsera, 
and  served  process  on  all  the  defendants.  Judgment  was 
confessed  by  Flournoy,  and  taken  by  default  against  Cobbs, 
and  a  discontinuance  was  allowed  as  to  Corbin.     The  present 
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action  was  afterwards  commenced  against  Corbin  alone  on 
the  note,  and  the  insolvency  of  Flournoy  and  Cobbs  alleged. 
In  this  action  judgment  was  rendered  against  Corbin,  and  he 
appealed. 

B.  OruHt  and  Christian  and  Christian^  for  the  appellant 

Berkeley  and  Harrieon^  for  the  appellee. 

Lewis,  P.  The  case  presents  several  important  qnestions 
of  law,  but  their  solution  is  free  from  difficulty. 

The  defendant,  in  support  of  the  special  plea,  relies  upon 
Beazley  v.  Stma,  81  Va.  644.  But  that  case  is  not  in  point. 
The  rule,  moreover,  announced  in  that  case  has  been  changed 
by  the  new  code.  That  was  an  action  against  two  joint 
obligors,  in  which  process  was  served  on  one  of  the  defend- 
ants only,  and  there  was  a  judgment  against  that  one,  and  a 
discontinuance  as  to  the  other.  And  in  a  subsequent  action 
against  both,  it  was  held  that  the  cause  of  action  was  merged 
In  the  judgment  recovered  in  the  first  suit.  Afterwards,  how- 
ever, the  present  code  was  adopted,  section  3396  of  which, 
after  providing  that  where,  in  any  action  against  two  or  more 
defendants,  the  process  is  served  on  part  of  them,  the  plaintiff 
may  proceed  to  judgment  as  to  any  so  served,  and  either  dis- 
continue it  as  to  the  others,  or  from  time  to  time,  as  the 
process  is  served  as  to  such  others,  proceed  to  judgment  as  to 
them  until  judgments  be  obtained  against  all,  goes  on  further 
to  enact  that  "  such  discontinuance  of  the  action  as  to  any 
defendant  shall  not  operate  as  a  bar  of  any  subsequent  action 
which  may  be  brought  against  him  for  the  same  cause." 

It  is  obvious  that  the  discontinuance  provided  for  by  this 
statute  is  a  discontinuance  as  to  any  one  or  more  defendants 
upon  whom  process  has  not  been  served,  whereas  here  pro- 
cess in  the  first  action  was  served  on  all  the  defendants,  so 
that  the  case  is  not  within  the  statute.  It  may  be  conceded, 
however,  that  the  principle  recognized  in  Beazley  v.  Sims,  81 
Va.  644,  would  control  this  case  if  the  first  action  could  have 
been  rightly  maintained  in  this  state  against  all  the  defendants. 
But  clearly  it  could  not,  for  their  liability  was  not  joint,  but 
several,  and  the  note  sued  on  was  not  *'  payable  at  a  partic- 
ular bank,  or  at  a  particular  office  thereof  for  discount  and 
deposit,  or  the  place  of  business  of  a  savings  institution  or 
savings  bank,  or  at  the  place  of  business  of  a  licensed  banker 
or  broker":  Code,  sec.  2853. 
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This  being  so,  the  next  question  is,  whether  upon  the  evi- 
dence which  is  set  out  in  the  bill  of  exceptions  the  bank  was 
entitled  to  recover  in  the  present  action;  and  we  are  of  opin- 
ion that  it  was  not. 

In  the  first  place,  there  was  no  proof  of  the  dishonor  of  the 
note.  By  the  law  merchant,  which  is  a  part  of  the  common 
law,  protest  of  a  dishonored  foreign  bill  of  exchange  is  ordi- 
narily indispensable,  and  the  notary's  certificate  of  protest 
proves  itself;  that  is,  it  is  prima  facie  evidence  of  present- 
ment and  non-acceptance  or  non-payment.  But  the  rule 
does  not  extend  to  promissory  notes  and  inland  bills.  As  to 
these,  the  protest  is  not  regarded  as  an  official  act,  and  ac- 
cordingly, in  the  absence  of  statute,  is  not  receivable  as  evi- 
dence of  dishonor:  2  Daniel  on  Negotiable  Instruments,  sec. 
928;  Young  v.  Bryan,  6  Wheat.  146;  Union  Banlc  v.  Hyde,  6 
Wheat.  572;  Nicholls  v.  Webb,  8  Wheat.  326;  Dunn  v.  Adams, 
1  Ala.  527;  35  Am.  Dec.  42;  Story  on  Promissory  Notes,  sec. 
297.  And  where  a  state  statute  makes  the  certificate  of  pro- 
test, when  executed  by  a  notary  of  that  state,  evidence  of 
dishonor  in  such  cases,  it  does  not  authorize  the  notary  to  act 
beyond  its  territorial  limits,  or  accord  the  same  effect  to  his 
act  when  beyond  them:  2  Daniel  on  Negotiable  Instruments, 
sec.  959;  note  to  Tate  v.  Sullivan,  96  Am.  Dec.  608. 

Parsons  states  the  common-law  rule  as  follows:  "In  the 
case  of  foreign  bills  protested  in  a  country  other  than  tliat  in 
which  the  suit  is  brought,"  he  says,  "  full  faith  and  credit  are 
given  to  the  instrument  of  protest;  and  the  original  or  a  duly 
certified  copy  are  admissible  in  evidence  of  the  acts  therein 
stated,  80  far  as  those  acts  are  within  the  scope  of  a  notary's 
official  duty.  In  the  case  of  inland  bills,  and  even  foreign 
bills  which  are  protested  in  the  country  where  suit  is  brought, 
the  protest  is  not  admissible  in  evidence,  unless  the  notary 
has  deceased  since  the  protest  was  made":  1  Parsons  on  Notes 
and  Bills,  635. 

The  whole  subject,  however,  as  he  goes  on  to  say,  is  very 
generally  regulated  in  this  country  by  statute,  and  so  it  is  in 
Virginia.  The  question,  therefore,  as  to  the  effect  of  the  cer- 
tificate of  the  New  York  notary,  which  was  the  only  evidence 
offered  in  the  present  case  as  to  the  dishonor  of  the  note  sued 
on,  must  be  determined  in  accordance  with  the  statute  law  of 
this  state;  for  it  is  conceded  that  as  to  this  matter  the  lex  fori 
governs. 

It  is  contended  by  the  defendant,  the  plaintiff  in  error  here^ 
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that  the  court  below  erred  in  treating  the  note  sued  on  as  ne- 
gotiable. But  we  do  not  concur  in  this  view.  It  is  a  general 
rule  tiiat  every  contract,  as  to  its  validity,  nature,  interpreta- 
tion, and  effect,  is  governed  by  the  law  of  the  place  where  it  is 
made,  unless  it  is  to  be  performed  in  another  place.  Accord- 
ingly, it  was  decided  in  Freeman's  Bank  v.  Ruchnan^  16  Gratt. 
126,  that  whether  a  note  is  negotiable  or  not  is  a  question 
which  relates  to  its  nature  and  effect,  and  is  therefore  to  be 
governed  by  its  lex  loci  contracttLs,  although  the  remedy  is 
governed  by  the  place  where  the  suit  is  instituted.  Hence 
the  note  sued  on  in  the  present  case,  having  been  executed 
and  made  payable  in  New  York,  where  it  is  conceded  it  was 
negotiable,  it  was  properly  so  treated  by  the  court  below. 

But,  as  already  stated,  the  only  evidence  of  its  dishonor  was 
the  certificate  of  the  New  York  notary,  and  that,  according  to 
the  statute  of  this  state,  was  not  evidence  for  the  purpose  for 
which  it  was  offered.  The  note  was  payable,  not  in  this  state, 
but  in  New  York,  and  is  therefore  not  within  our  statute 
permitting  the  protest  of  promissory  notes  and  inland  bills, 
which  applies  only  to  such  notes  as  are  payable  in  this  state, 
at  a  particular  bank,  or  at  a  particular  office  thereof  for  dis- 
count and  deposit,  etc.,  and  as  to  which  the  protest  is  made 
prima  facie  evidence  of  what  is  stated  therein:  Code,  sees. 
2849,  2850;  Mc  Veigh  v.  Bank  of  Old  Dominion,  26  Gratt.  785, 
829. 

The  legislature  has  not  seen  fit  to  make  the  notarial  certifi- 
cate of  protest  of  a  promissory  note,  or  of  an  inland  bill,  pay- 
able outside  of  the  state,  admissible  in  evidence  in  our  courts 
as  an  official  act,  and  we  have  not  the  power,  even  if  we  were 
so  disposed,  to  give  to  it  an  effect  not  sanctioned  either  by  the 
common  law  or  by  the  statute.  Besides,  there  is  no  proof  that 
the  note  sued  on  was  a  protestable  security  by  the  laws  of 
New  York,  and  in  the  absence  of  any  such  proof,  the  pre- 
sumption is  that  it  was  not:  Dunn  v.  Adams,  1  Ala.  527;  35 
Am.  Dec.  42. 

There  is  no  proof,  moreover,  of  due  notice  to  the  defendant 
of  the  dishonor  of  the  note.  Although  there  has  been  a  di- 
versity of  opinion  among  judges  as  to  what  is  reasonable  time 
within  which  notice  must  be  given  by  the  holder  to  his  in- 
dorser,  it  is  settled  that  where  the  parties  reside  at  different 
places,  and  notice  is  sent  by  mail,  it  should  be  mailed  in  time 
to  be  sent  the  next  business  day  after  dishonor,  if  practicable, 
at  the  latest.    "  Where  the  notice  is  sent  by  post,"  says  Green- 
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leaf,  "  it  need  not  be  sent  on  the  day  of  dishonor,  but  it  should 
go  by  the  next  practicable  post  after  that  day,  having  due 
reference  to  all  the  circumstances  of  the  case."  Notice  may 
also  be  sent  by  a  special  messenger,  and  it  will  be  sufficient 
if  it  reaches  the  party  on  the  same  day  that  it  would  have 
reached  him  in  due  course  of  mail:  2  Greenl.  Ev.,  sec.  187;  1 
Parsons  on  Notes  and  Bills,  511;  2  Daniel  on  Negotiable  In- 
struments, sees.  1033,  1039,  1043. 

And  the  general  rule  is,  that  each  successive  party  who  re- 
ceives notice  of  dishonor  is  entitled  to  a  full  day  to  transmit 
it  to  any  antecedent  party  who  is  chargeable  over  to  him  upon 
payment  of  the  bill  or  note:  2  Daniel  on  Negotiable  Instru- 
ments, sec.  1044. 

In  the  case  at  bar,  the  only  evidence  on  the  point  of  no- 
tice is  that  of  Quarles,  cashier  of  the  bank,  who  testifies 
that  notices  of  protest  were  received  by  him  from  New  York 
on  Monday,  October  17,  1887,  and  that  on  the  same  day  he 
mailed  a  copy  to  the  defendant  at  Danville.  The  note  matured 
on  Friday,  the  14th  of  October,  and  there  is  no  evidence  what- 
ever either  as  to  the  time  when  the  notices  were  mailed  in  New 
York,  or  as  to  the  usual  course  of  the  mail  between  that  city 
and  Richmond.  For  aught  the  record  shows,  the  notices  may 
have  been  mailed  on  Sunday,  the  16th,  or  on  Monday,  the  17th, 
and  if  not  mailed  before  that  time,  it  was  too  late  to  avail. 

The  rule  is  well  expressed  by  Parsons,  who  says  that  "  the 
burden  of  proving  due  notice  is  upon  the  plaintiff,  whose  duty 
it  is  to  give  it  in  a  way  capable  of  proof.  It  should  also  be 
proved  distinctly.  Thus  if  the  witness  says  the  notice  was 
sent  in  two  or  three  days,  and  two  are  enough,  but  three  not, 
and  there  is  nothing  to  define  this  testimony,  it  will  not  be 
sufficient  evidence  to  find  a  verdict  for  the  plaintiff":  1  Parsons 
on  Bills  and  Notes,  516.  And  in  Friend  v.  Wilkinson,  9  Gratt. 
31,  it  was  decided  that  not  only  is  the  burden  of  proving  no- 
tice on  the  plaintiff,  but  that  where  notice  is  required,  it  is  a 
condition  precedent  to  a  recovery,  and  that  he  must  show  a 
strict  compliance  with  the  rule.  Hence  it  was  held  incum- 
bent on  the  plaintiff  in  that  case  to  show  that  notice  of  pro- 
test was  duly  placed  in  the  post-office  to  be  mailed,  and  this 
not  having  been  done,  and  there  being  no  proof  that  the  de- 
fendant duly  received  notice,  the  judgment  of  the  lower  court 
in  favor  of  the  plaintiff  was  reversed. 

The  application  of  these  elementary  principles  to  the  pres- 
ent case  shows  very  clearly,  we  think,  that  the  judgment  here 
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complained  of  must  be  reversed,  and  a  judgment  entered  for 
the  defendant.  

NcaoTiABLK  Instrdmknth  —  Inland  B'.xls  —  Necessitt  for  Protmt.  — 
Protest  U  not  necessary,  to  Hx  the  liaMIity  of  an  imlorser  of  an  inland  bill 
or  prtimiuory  note:  Slepheniton  v.  DicLxoit,  2i  Pa.  St.  148;  62  Am.  Dec.  3(39; 
extended  note  to  Dupr6  v.  Ricliard,  43  Am.  Dec.  219;  Pi-iichard  y.  Smith,  77 
Oa.  464;  Wilkie  v.  S/taitdon,  1  Wash.  :i.55;  note  to  Strawbridje  v.  Itobiiuon, 
60  Am.  Dec.  422. 

Neootiabi.b  Instrdhrnts  —  CoLLKCTiow  or  Promfssort  N<yrKs  and  In- 
ijkND  Bills  —  Lsx  Fori.  —  Promissory  note  made  and  payable  in  one  state  is 
to  be  treated  as  a  note  of  that  state,  and  all  rights,  duties,  and  obligations 
growing  out  of  it  are  determined  by  the  laws  of  that  state:  Peck  v.  Hihbard, 
26  Vt.  698;  62  Am.  Dec.  605;  Bryant  r.  Edson,  8  Vt.  325;  30  Am.  Dea  472; 
Kopelke  v.  Kopelke,  112  Ind.  435. 

Negotiablk  Instruments  —  Nkqotiability  —  Lkx  Looi  Contraotus. — 
The  negotiability  of  notes  is  governed  by  the  place  of  their  execution:  Clark 
V.  Searujht,  135  Pa.  St.  173;  20  Am.  St.  Rep.  868,  and  note;  Dunniganv.  SU- 
WW,  122  111.  396;  3  Am.  St.  Rep.  496,  and  note;  Kueim  v.  Elvert,  14  La. 
Ann.  391;  74  Am.  Dec.  434,  and  note. 

Nbgotiablb  Ikstrumkntss  —  Foreign  Bills  —  Protest  as  Evidkncb  of 
Dishonor.  —  A  notary's  protest  of  a  foreign  bill  of  exchange  presented  for 
payment  is  not  conclusive  evidence  of  its  dishonor:  Subthaeher  v.  Bank  oj 
Charleston,  86  Tenn.'.201;  6  Am.  St.  Rep.  828.  Protest  as  evidence  generally: 
See  extended  note  to  TaU  v.  Sullivan.  96  Am.  Dec.  602-612. 

Notice  of  Dishonor  of  Bill  of  Exchangk  Mailkd  in  Time  when.  — A 
notice  of  the  protest  of  a  bill  of  exchange  mailed  the  next  day  after  the  pro- 
test  is  made  is  mailed  in  time:  Brown  v.  Jones,  125  Ind.  375;  21  Am.  St. 
Rep.  227,  and  note;  notice  most  be  given  within  a  reasonable  time:  Turner 
T.  Iron  etc  Mining  Co.,  74  Wis.  355. 


GoDDiN  V.  Bland. 

[87  VIEOINIA.  706.] 
Equitt  JcRiSDicnoN  —  Account. — Equity  has  no  jurisdiction  in  cases 
of  account,  where  the  remedy  at  law  is  complete  and  adequate.  Hence 
when  one  is  emploj^ed  to  buy  wood  at  a  fixed  price  per  cord,  and  the 
only  issoe  in  dispute  is  the  amount  bought  and  the  sum  due,  equity  has 
no  jurisdiction  to  enjoin  an  action  at  law  brought  to  recover  such  sum, 
although  the  account  is  long,  and  much  of  it  is  disputed. 

J.  F.  Hubbardj  for  the  appellant. 

Pollard  and  Sands,  for  the  appellees. 

Lacy,  J.  The  case  is  as  follows:  In  1884,  Bland  and 
Brother,  residents  of  King  and  Queen  County,  in  Virginia, 
employed  Sylvanus  Goddin,  a  resident  of  the  county  of  New 
Kent,  in  the  same  state,  to  purchase  for  them  poplar  cord- 
wood  in  the  counties  of  New  Kent,  Charles  City,  James  City, 
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and  York,  situated  in  what  is  known  as  the  "  Peninsula,"  in 
this  state,  lying  between  the  James  River  and  the  York  River, 
and  its  affluent  the  Pamunkey  River,  at  an  agreed  price,  to 
be  delivered  by  the  vendors  thereof,  to  tlie  said  Bhind  and 
Brother,  at  the  river  and  creek  landings  in  tliat  section,  on 
board  of  vessels  and  barges  to  be  there  provided  by  Bland 
and  Brother  to  receive  the  same,  Goddin  to  receive  twenty- 
five  cents  per  cord  for  his  compensation  for  buying  the  said 
wood,  the  said  Bland  and  Brother,  the  appellees,  to  advance 
to  those  persons  so  selling  them  wood  $1.50  to  pay  for  cutting 
and  delivering  this  wood  at  the  landing,  to  be  paid  for  in  full 
by  the  said  appellees  as  it  should  be  put  on  board  of  the  ves- 
sel or  barge.  A  large  quantity  of  wood  was  purchased  by 
Goddin  for  the  said  appellees, — enough,  by  his  claim,  to 
bring  his  compensation  up  to  $1,597.10.  at  twenty-five  cents 
per  cord.  The  appellees  not  making  payment  of  this  claim 
of  Goddin  at  request,  in  June,  1885,  the  said  Goddin  brought, 
in  New  Kent  County,  his  action  of  assumpsit  against  the 
said  Bland  and  Brother,  to  which  action  the  said  defendants 
pleaded  in  abatement  to  the  jurisdiction  of  tlie  court,  upon 
which  issue  was  joined,  and  a  jury  sworn  to  try  the  said 
issue,  and  the  evidence  was  partly  heard,  and  the  arguments 
of  counsel  were  partly  had,  when  the  defendants  withdrew 
this  plea,  and  pleaded  non  assumpsit,  and  issue  was  joined 
upon  this  plea,  and  the  cause  continued.  Subsequently,  and 
before  final  judgment  in  this  suit  at  law  in  New  Kent,  in  the 
year  1886,  the  defendants  in  that  suit  brought  their  bill  in 
chancery  in  the  adjoining  county  of  King  William,  wherein 
the  foregoing  contract  for  the  purchase  of  cord-wood  was  set 
forth,  and  the  delivery  of  2,672f  cords  of  wood  is  set  forth,  by 
which  it  is  admitted  that  Goddin  is  entitled  to  receive  $668.10 
as  compensation  for  his  services,  whereas  he  is  claiming  against 
the  said  Bland  and  Brother  the  larger  sura  of  $1,529.34,  on 
account  of  his  services  in  buying  cord-wood,  at  twenty-five 
cents  per  cord,  and  that  this  large  difference  is  caused  by  the 
act  of  Goddin  in  charging  for  large  quantities  of  wood  never 
really  delivered;  and  that  said  Goddin  should  not  be  allowed 
to  proceed  with  his  said  suit  at  law  now  pending  and  unde- 
termined in  New  Kent  County,  —  1.  Because  long  and  intri- 
cate accounts  are  involved;  2.  Because  he  has  been  paid  $200 
for  his  services,  of  which  he  has  rendered  no  account;  3.  Be- 
caise  it  is  still  undetermined  what  amount  of  wood  the  said 
p^  ^intififs,  Bland  and  Brother,  will  have  to  account  for;  and 
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4.  Because  the  case  involves  the  trial  of  at  least  twenty-five 
oases  of  disputo,  and  that  irreparable  mischief  will  be  done  if 
the  coninion-law  action  is  allowed  to  proceed  (no  discovery  is 
sought,  but  answer  under  oath  is  waived),  and  that  said  God- 
din  be  enjoined  from  prosecuting  liis  suit,  etc.  The  injunc- 
tion was  awarded,  an  account  ordered  and  taken,  and  a  decree 
made  substantially  in  accordance  with  the  views  set  forth  in 
the  plaintiflTs'  bill,  and  Goddin  appealed  to  this  court. 

The  first  ground  of  error  assigned  here  is,  that  the  bill 
should  have  been  dismissed,  because  a  court  of  equity  was 
without  jurisdiction  in  the  premises,  the  remedy  at  law  being 
adequate  and  ample;  that  the  ground  for  relief  sought  by  the 
bill  against  the  action  pending  at  law  does  not  come  within 
any  of  the  recognized  heads  of  equity  jurisdiction,  there  being 
neither  accident,  mistake,  forfeiture,  mutual  or  very  compli- 
cated accounts,  fraud,  discovery,  nor  trusts.  It  is  true,  an  ac- 
count is  prayed  for,  and  it  is  conceded  that  the  jurisdiction 
of  equity  in  matters  of  account  is  among  the  most  compre- 
liensive  of  those  which  it  has  assumed.  Yet  it  is  not  every 
case  of  account  of  which  a  court  of  equity  has  jurisdiction. 
As  has  been  said:  Although  I  run  up  an  account  at  a  store, 
my  merchant  cannot  as  a  matter  of  course  sue  me  before 
that  tribunal;  to  entitle  him  to  proceed  there,  he  must  show 
some  ground  of  interference,  such  as  fraud,  the  necessity  of 
discovery,  complications  in  accounts,  or  such  like:  2  Tucker's 
Commentaries  on  the  Laws  of  Virginia,  409;  Lord  Courieney 
V.  Godschall,  9  Ves.  473;  or  upon  the  ground  that  courts  of 
law  cannot  give  a  remedy,  or  cannot  give  so  complete  a  rem* 
edy  as  equity:  Smith  v.  Marks,  2  Rand.  452. 

In  this  case  the  dispute  was  as  to  the  quantity  of  wood  de- 
livered to  the  plaintiff's,  actually  or  constructively,  pursuant 
to  their  contract.  The  plaintiffs  stated  it  as  set  forth  in  their 
bill;  the  defendant,  Goddin,  claimed  pay  for  over  six  thou- 
sand cords  of  wood  purchased  pursuant  to  the  contract  above 
referred  to.  While  these  figures  maybe  admitted  to  be  large, 
the  question  is  at  least  one  of  fact,  to  be  proved  by  legal  evi- 
dence, and  involved  a  single  issue.  No  discovery  was  sought, 
and  no  account  was  involved  which  was  in  any  degree  com- 
plicated, and  there  were  no  mutual  accounts  in  dispute,  as  the 
plaintiffs  had  kept  and  the  defendant  did  not  dispute  the  ac- 
count of  their  payments  on  the  account.  The  simple  and 
single  question  in  dispute  was  as  to  the  quantity  of  cord-wood 
purchased  and  delivered,  actually  or  constructively,  pursuant 
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to  the  contract.  There  was  no  such  relation  of  principal  and 
agent  as  justified  the  interference  of  a  court  of  equity.  The 
account  between  Goddin  and  his  principal  was  not  in  dispute. 
The  mere  relation  of  principal  and  agent  was  not  sufficient, 
there  being  no  trust  or  fiduciary  element  in  the  relation  here. 
The  relation  was  and  is  rather  that  of  employer  and  employee. 
And  the  action  of  the  employee  for  his  hire  is  properly  cog- 
nizable in  a  court  of  law,  and  there  the  plaintiffs  could,  under 
the  plea  of  non  assumpsit,  avail  of  every  defense  which  they 
have  really  interposed  in  their  present  suit  in  equity.  And 
the  bill  of  the  plaintiff's  should  have  been  dismissed,  and  the 
parties  left  to  liquidate  their  dispute  in  the  pending  action  at 
law  in  the  circuit  court  of  New  Kent.  We  have  been  cited 
by  the  learned  counsel  for  the  appellants  to  3  Pomeroy's  Eq. 
Jur.,  sec.  1421;  Coffman  v.  Sangston,  21  Gratt.  269;  Marvin  v. 
Brooks,  94  N.  Y.  76.  See  also  Barb.  Ch.  Pr.  12,  13;  Terrell  v. 
Dick,  1  Call,  546;  Alderson  v.  Biggars,4:  Hen.  &  M.  471;  Bar- 
rett V.  Floyd,  3  Call,  531;  Campbell  v.  Rust,  85  Va.  665,  opinion 
of  Richardson,  J.,  and  cases  cited;  Penn  v.  Ingles,  82  Va.  65; 
Tillar  v.  Cook,  77  Va.  481.  The  case  presents  no  ground 
whatever  for  equitable  jurisdiction,  and  should  have  been  dis- 
missed at  the  hearing,  and  the  decree  of  the  circuit  court  of 
King  William,  granting  the  relief  prayed  for,  and  perpetually 
enjoining  the  defendant,  Goddin,  from  proceeding  with  hie 
action  at  law  in  the  circuit  court  of  New  Kent,  is  erroneous, 
and  will  be  reversed  and  annulled,  and  the  bill  dismissed. 
But  as  the  case  in  New  Kent,  at  law,  must  be  tried  upon  the 
legal  evidence  there  to  be  adduced,  we  will  express  no  opinion 
upon  the  merits,  upon  the  evidence  adduced  in  this  case. 
And  such  decree  will  be  rendered  here  as  the  said  circuit 
court  of  King  William  should  have  rendered,  and  the  bill  of 
the  plaintiff's  dismissed,  with  costs. 
Decree  reversed.  

Eqditt  —  Jurisdiction —  Adequate  Remedy  at  Law.  —  Where  there  is 
a  civil  wrong  without  a  remedy  at  law,  equity  will  take  jurisdiction,  in  or- 
der that  what  is  right  may  be  done:  Britton  v.  Supreme  Council,  46  N.  J.  Eq. 
102;  19  Am.  St.  Rep.  376;  but  where  the  party  has  an  adequate  remedy  at 
law,  courts  of  equity  will  not  ordinarily  entertain  jurisdiction:  Turner  v. 
Bart,  71  Mich.  128;  15  Am.  St.  Rep.  243,  and  note;  Alley  v.  Chase,  83  Me. 
637;  Love  v.  Mori-ill,  19  Or.  545;  Saliitburg  G.  Co.  v.  SaUaburg,  138  Pa.  8t 
250;  Thomaa  v.  Musical  etc.  Union,  121  N.  Y.  45;  Compton  v.  PaUenoH,  8S 
S.  C.  115;  Solomons  v.  Shaw,  25  S.  C.  112;  Jameson  t.  Emerson,  82  Me.  359| 
WiUon  V.  Hart,  98  Mo.  618;  GrummeU  v.  Gingrass,  77  Mich.  369. 
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Garland  v.  Garland. 

[87  VlRomiA,  758.] 

SPEMDTURirr  TBDsra  —  Wills  ExRMPriNa  Bkquksts  from  ExBOunoK. — 
If  a  testator  by  his  will  sets  apart  real  and  other  property  in  the  hands 
of  his  executor,  to  he  by  him  held  in  trust  for  the  testator's  brother,  de- 
claring that  the  profits  of  sucli  property  are  set  apart  under  the  soper- 
intenilence  of  the  executor  for  the  use  of  the  brotlier,  but  that  neither 
the  estate  nor  profits  "shall  be  bound  for  his  past  debts,  or  future  debts 
or  liabilities  other  than  decent  and  comfortable  support,"  and  at  his 
death  that  the  property  shall  pass  to  C.  Y.  M.,  the  beneficiary  does  not 
take  any  absolute  property  in  the  profits  of  the  estate  which  he  might 
have  assigned  or  aliened,  nor  can  such  profits  be  reached  by  a  creditor's 
bill  against  him. 

William  J,  Robertson  and  Edward  S.  Brovm,  for  the  appel- 
lants. 

Diggs  and  Manson,  R.  0.  H.  Kean,  and  E.  0.  Burks^  for  the 
appellees. 

HiNTON,  J.  As  the  case  was  presented  on  the  former  ap- 
peal, it  appeared  that  William  H.  Garland,  executor  of  Burr 
Garland  (deceased),  had  brought  a  suit  in  the  proper  court  in 
Mississippi,  to  settle  the  administration  accounts  of  his  testa- 
tor as  administrator  cum  testamento  annexe  of  Samuel  Garland, 
Sen.,  deceased;  that  the  court  in  Mississippi  ascertained  the 
amount  due  to  be  $64,130.88,  and  decreed  that  the  domiciliary 
executor,  the  said  William  H,  Garland,  should  pay  the  same  to 
John  F.  Slaughter,  who  had  qualified  in  Virginia  as  adminis- 
trator de  bonis  non  cum  testamento  annexo  of  the  said  Samuel 
Garland,  Sen.  Burr  Garland  died  in  Virginia  in  December, 
1869.  On  his  death  there  was  found  in  the  hands  of  John  T. 
Murrell,  in  Lynchburg,  Virginia,  the  sum  of  $1,421.52,  which 
was  the  remains  of  a  sum  of  money  said  Burr  Garland  had 
deposited  with  him,  on  call,  and  subject  to  his,  Burr  Garland's, 
order.  It  also  appeared  that  when  Burr  Garland  died,  he  was 
in  possession  of  certain  conveyances  or  assignments  to  himself 
from  several  legatees  of  the  said  Samuel  Garland,  Sen.,  who 
were  children  of  Nicholas  Garland,  a  brother  of  the  testator, 
of  the  legacies  given  to  them  in  the  will  of  Samuel  Garland, 
Sen.  Slaughter  being  unable,  by  reason  of  Burr  Garland's 
insolvency,  to  make  the  money  decreed  by  the  Mississippi 
court  in  that  state,  and  finding  these  assets  in  Virginia,  brought 
suit  in  Virginia  to  enforce  the  Mississippi  decree.  To  that  suit 
Charles  Y.  Morriss,  administrator  with  the  will  annexed  of 
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Burr  Garland,  deceased,  and  Mary  Garland,  his  surety,  were 
made  defendants. 

Upon  this  state  of  facts,  this  court  held  that  the  decree  of 
the  Mississippi  court  must  be  accepted  as  final  and  conclusive 
evidence  of  the  fact  and  amount  of  indebtedness  by  Burr 
Garland,  the  Mississippi  administrator  of  Samuel  Garland, 
to  Samuel  Garland's  estate.  And  further,  that  the  decree  of 
that  court  did  not  undertake  to  distribute  it,  nor  to  determine 
who  are  entitled  to  receive  it  under  Samuel  Garland's  will, 
but  decreed  it  to  be  paid  over  to  the  Virginia  domiciliary  ex- 
ecutor, to  be  by  him  distributed  to  those  entitled  according  to 
the  declared  intention  of  the  testator;  "  but  this  decision  is 
without  prejudice  to  any  right  of  action  which  Paulina  B. 
Morriss  may  have  in  this  or  in  an  independent  suit."  When 
the  case  got  back  to  the  circuit  court,  the  plaintiff  filed  his 
amended  bill,  making  Paulina  B.  Morriss  and  her  children 
parties. 

After  tlij  case  had  been  matured  for  hearing,  on  applica- 
tion for  an  order  directing  accounts,  the  court  proceeded  to 
construe  the  ninth  clause  of  the  will  of  Samuel  Garland, 
Sen.,  upon  the  true  construction  of  which  the  present  contro- 
versy must  turn. 

That  clause  is  in  these  words:  — 

"9.  My  favorite  brother,  B.  Garland,  raised  by  me,  and 
long  a  resident  of  Mississippi,  is,  and  has  for  a  long  time 
past  been,  embarrassed  in  debt  by  losses  of  trade  in  1837,  and 
liabilities  as  surety  for  others.  It  might  be  unsafe  to  devise 
property  to  him  absolutely.  I  therefore  set  apart,  in  trust,  in 
the  hands  of  my  executor,  for  the  benefit  of  my  said  brother, 
either  of  my  plantations  in  Hinds  County,  called  'Barrens' 
or  'Tudor  Hall,'  whichever  he  may  choose,  and  forty  slaves 
in  families,  —  say  about  twenty-five  hands,  balance  heads  of 
families,  children,  and  house-servants,  to  be  selected  out  of 
the  stocks  on  both  places, — mules,  horses,  stock,  etc.,  sufficient 
for  the  cultivation  of  the  place  so  selected  by  him,  with  pro- 
visions, house  and  kitchen  furniture,  plantation  tools,  etc., 
oxen,  hogs,  etc.,  to  make  a  complete  estate.  The  profits  of 
the  estate  is  set  apart  for  his  (B.  Garland's)  use  under  his 
superintendence.  But  neither  the  estate  or  profits  shall  be 
bound  for  his  past  debts,  or  for  future  debts  or  liabilities 
other  than  decent  and  comfortable  support.  At  his  death  all 
the  property  in  this  clause  is  to  pass  to  Charles  Y.  Morriss, 
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in  trust,  to  the  separate  use  of  his  wife,  Paulina  6.  Mori  l3s, 
and  her  children." 

The  circuit  court  was  of  opinion,  and  decreed,  "that  the 
estate  of  the  said  Burr  Garland  in  the  profits  set  apart  by  the 
said  clause  for  the  use  of  the  said  Burr  Garland  became,  and 
was,  under  the  law  and  by  virtue  of  said  will,  his  absolute 
estate,  and,  as  such,  liable  not  only  for  such  debts  as  might  be 
contracted  for  his  decent  and  comfortable  support,  but  for  all 
his  debts;  and  the  said  profits  did  not,  nor  did  any  part  thereof, 
pass  under  the  said  will  to  the  said  Charles  Y.  Morriss,  in 
trust  for  the  separate  use  of  the  said  Paulina  B.  Morriss  and 
her  children,  nor  did  they,  or  either  of  them,  acquire  any 
estate  or  interest  therein  under  the  said  will." 

This,  however,  is  not,  in  our  opinion,  the  interpretation  to  be 
put  upon  the  clause  of  the  will  now  under  review. 

Burr  Garland,  as  the  very  first  words  of  this  clause  of  the 
will  says,  was  the  favorite  brother  of  the  testator,  by  whom  he 
had  been  raised.  He  had  become  so  involved  in  debt  by  rea- 
son of  losses  in  business,  doubtless  occasioned  by  the  financial 
panic  of  1837,  and  by  liabilities  incurred  as  surety  for  others, 
that  it  appeared  to  the  testator  practically  impossible  for  him 
ever  to  free  himself  from  this  load  of  debt.  In  this  condi- 
tion the  testator  saw  than  an  absolute  gift  or  devise  of  prop- 
erty to  him  would  be  of  no  service  to  him,  but  would,  in 
effect,  be  a  gift  of  so  much  property  to  his  creditors,  who  had 
not  the  slightest  claim  upon  the  testator.  He  therefore  en- 
deavored by  a  carefully  devised  trust  to  protect  his  brother 
in  his  declining  years  from  penury  and  want  by  giving  him 
the  mere  right  to  "a  decent  and  comfortable  support"  out  of 
the  profits  of  an  estate  the  legal  title  to  which,  as  well  as  to  the 
profits,  he  is  careful  to  confer  upon  the  trustee.  And  having 
made  this  provision  for  his  brother,  — a  provision  strictly  lim- 
ited to  the  use  of  so  much  of  the  profits  as  was  necessary  for  "  a 
decent  and  comfortable  support,"  —  and  having  declared  that 
neither  the  estate  or  profits  shall  be  bound  for  his  past  debts 
or  liabilities,  or  for  future  debts  incurred  on  any  other  account, 
he  gives  all  the  property  in  this  clause,  clearly  meaning  the 
estate  and  any  surplus  profits,  over  to  Charles  Y.  Morris,  in 
trust,  to  the  separate  use  of  his  wife,  Paulina  B.  Morris,  and 
her  children. 

Now,  this  being  the  purpose  of  the  testator,  too  clearly  man- 
ifested to  require  any  verbal  criticism  upon  the  mere  words  of 
the  will,  the  only  remaining  inquiry  is,  whether  this  intention 
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shall  be  allowed  to  prevail,  or,  to  express  the  same  idea  dif- 
ferently, whether  there  is  any  rule  of  the  court  of  chancery  in 
this  state  which  defeats  it. 

On  behalf  of  the  appellees,  it  is  insisted  that  the  testator  by 
his  will  gave  to  Burr  Garland  the  profits  therein  mentioned, 
absolutely,  and  that  the  exemption  of  the  profits  from  liability 
for  Burr  Garland's  debts  is  void,  because  they  say  that  it  is  a 
fundamental  doctrine  of  the  English  chancery,  and  that  the 
same  rule  prevails  in  America,  that  no  such  estate  can  be  de- 
prived of  the  incident  of  alienability  or  liability  for  the  debts 
of  the  owner. 

But  this  argument  seems  to  me  to  be  beside  the  mark. 

In  this  case  the  devisee  and  legatee,  Burr  Garland,  did  not 
take  any  absolute  property  in  the  profits  of  the  estate  which 
he  might  have  assigned  or  aliened,  but  on  the  contrary,  he 
acquired  the  mere,  although  exclusive,  right  to  a  perception 
of  so  much  of  said  profits  as  would  furnish  a  decent  and  com- 
fortable support  for  himself,  and  this  was  so  qualified  and 
limited  as  to  fence  out  all  his  creditors,  except  those  who  fur- 
nished him  supplies  for  his  support.  Had  he  undertaken  to 
expend  these  profits  in  any  other  way,  he  would  have  been 
guilty  of  a  breach  of  trust,  for  there  was,  in  the  eye  of  a  court 
of  equity,  as  complete  a  trust  in  him  to  apply  these  profits  in 
this  one  direction  as  there  was  in  the  trustee  to  hold  the  legal 
title.  And  while  he.  Burr  Garland,  took  this  qualified  right, 
which  we  think  it  is  a  misnomer  to  call  property,  the  remain- 
dermen took  a  vested  remainder  in  all  the  surplus  or  unex- 
pended profits.  It  admitted  that  this  exact  question  has  never 
been  decided  in  Virginia,  although  several  cases  have  arisen 
in  this  state  where  the  trusts  were  held  to  be  blended,  and 
therefore  that  donee  had  interest  that  was  divisible  from  the 
other  cestuis  que  trust,  and  therefore  no  property  that  could 
be  subjected  to  his  debts. 

But  in  Niclcell  v.  Handly,  10  Gratt.  336,  Judge  Samuels, 
delivering  the  opinion  of  the  court,  said:  "There  is  nothing 
in  the  nature  or  law  of  property  which  could  prevent  the  testa- 
trix, when  about  to  die,  from  appropriating  her  property  to  the 
support  of  her  poor  and  helpless  relations;  nothing  to  prevent 
her  from  charging  her  property  with  the  expense  of  food,  rai- 
ment, and  shelter  for  such  relations.  There  is  nothing  in  law 
or  reason,  I  conceive,  whioh  should  prevent  her  from  appoint- 
ing an  agent  or  trustee  to  administer  her  bounty." 

But  the  question  has  been  carefully  considered  by  the  su- 
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preme  court  of  the  United  States  in  the  case  of  Nichols  v. 
Eaton,  91  U.  S.  716,  and  by  the  supreme  court  of  Massachu- 
setts in  tlie  case  of  Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170,  43  Am.  Rep.  504,  and  in  each  case  it  was  held  that  there 
was  nothing  in  the  doctrines  of  the  American  chancery  which 
prohibits  a  trust  like  the  present. 

The  reasoning  of  those  cases  commends  itself  to  our  judg- 
ment, and  fully  establishes  the  validity  of  this  trust. 

The  decree  of  the  court  below,  being  in  conflict  with  these 
views,  must  be  reversed,  and  the  cause  must  be  remanded 
for  further  proceedings  to  be  had  in  accordance  with  this 
opinion.  

Spendthrift  Trusts. — Trusts  and  devises  to  withdraw  property  from, 
executioa  are  considered  in  section  189  a  of  Freeman  on  Executions,  in  the 
language  following:  "The  efiforts  of  the  owuer  of  property  to  withdraw  it  from 
execution  against  him,  while  he  retains  some  beneficial  interest  therein  for 
himself  or  his  family,  would  undoubtedly  be  met  and  counteracted  by  the 
■tatntes  and  decisions  denouncing  all  conveyances  and  devises  the  design  or 
operation  of  which  is  to  tiiiider,  delay,  or  defraud  creditors.  Each  debtor  i» 
under  both  a  moral  and  a  legal  obligation  to  pay  his  debts,  and  he  cannot  be 
permitted  to  evade  such  obligation  by  creating  any  trust  for  the  benefit  of 
himself  or  his  family.  But  while  a  parent  is  under  no  obligation  to  pay 
either  the  present  or  future  debts  of  his  child,  he  ought  to  feel  a  solicitude 
for  its  future  welfare,  and  a  desire  to  guard  it  against  future  penury.  The 
greater  the  incapacity  or  improvidence  of  the  child,  and  the  consequent 
probability  of  its  becoming  subject  to  obligations  which  it  is  unable  to  meet 
by  its  own  efforts,  the  greater  ought  to  be  the  solicitude  and  forethought  of 
the  parent  in  making  some  provision  for  its  maintenance  and  comfort  which 
will  elude  or  withstand  the  efforts  of  its  creditors,  whether  such  efforts  are 
coufiiied  to  ordinary  proceedings  under  execution,  or  are  aided  by  rach 
powers  of  chancery  as  can  be  evoked  by  a  creditor's  bilL 

"Where  statutes  have  not  been  enacted  subjecting  all  equitable  estates 
to  execution,  property  may  be  withdrawn  from  execution  at  law  by  making 
it  the  subject  of  some  active  trust;  but  in  that  event  it  may  be  reached  by  a 
creditor's  bill.  The  question  we  propose  to  consider  is,  What,  if  anything, 
will  place  property  beyond  the  reach  of  the  creditors  of  the  beneficiary, 
whetlicr  proceeding  at  law  or  in  equity?  A  direct  devise  or  conveyance, 
with  a  provision  forbidding  alienation  by  the  devisee  or  grantee,  or  declaring 
that  the  property  shall  not  be  subject  to  execution,  cannot  withdraw  the 
property  from  execution,  for  the  prohibition  does  not  operate  to  divest  the 
delitor's  estate  and  vest  it  in  another,  and  while  he  retains  the  whole  bene* 
ficial  estate,  it  must  carry  with  it  the  power  to  dispose  of  the  property  by 
transfer,  whether  voluntary  or  involuntary:  Bridge  v.  Ward,  35  Wis.  687; 
BhckMone  Bank  v.  Daviit,  21  Pick.  42;  32  Am.  Dec.  241.  On  the  other 
hand,  it  is  now  clear  that  the  property  may  be  withdrawn  from  creditors  by 
ao  liuiiting  its  possession  and  enjoyment  that  the  estate  or  interest  of  the 
beneticiary  or  grantee  will  terminate  on  his  becoming  insolvent  or  bankrupt, 
or  on  an  attempt  bein;^  made  to  seize  the  estate  for  the  benefit  of  his  cred* 
itors:  Joel  v.  MUU,  3  Kay  &  J.  458;  Roch/ord  t.  Hackman,  9  Hare,  476.    Thna 
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where  an  annuity  was  given  to  the  testator's  nephew  during  his  natural  life, 
to  be  paid  to  him  only  and  upon  his  receipt,  and  expressing  an  intent  that  the 
Annuity  should  not  be  alienated,  and  if  alienated,  that  it  should  immediately 
cease  and  determine,  and  the  nephew  was  adjudged  a  bankrupt,  and  hia 
assignees  in  bankruptcy  sought  to  recover  the  annuity,  it  was  held  that 
there  could  be  no  recovery,  because  by  the  alienation  consequent  upon  the 
adjudication  of  bankruptcy  the  annuity  had  ceased:  Dommaii  v.  Bedford,  3 
Ves.  Jr.  149.  A  testator  devised  certain  real  estate  to  trustees,  with  power 
to  dispose  of  the  same,  and  after  paying  certain  charges  out  of  the  proceeds, 
to  invest  the  residue,  and  of  the  income  to  be  raised  out  of  such  investments 
one  moiety  was  to  be  paid  to  his  son  and  the  other  to  his  daughter;  and  the 
testator  directed  '  that  in  case  his  son  should,  at  any  time  or  times,  make 
any  assignment,  mortgage,  or  charge  of  or  upon,  or  in  any  manner  dispose 
of,  by  way  of  anticipation,  the  said  interest,  dividends,  or  accumulations,  or 
any  part  thereof,  or  attempt  or  agree  so  to  do,  or  commit  any  act  whereby 
the  same  or  any  part  thereof  could  or  might,  if  the  absolute  property 
thereof  were  vested  in  him,  be  forfeited  nnto  or  become  vested  in  any  person 
or  persons,  then  in  any  of  such  cases  the  said  trustees  should  henceforth  pay 
and  apply  the  said  interest,  dividends,  and  accumulations  for  the  mainte- 
nance and  support  of  his  said  son,  and  any  wife  or  child  or  children  he  might 
have,  and  for  the  education  of  such  issue,  or  any  of  them  as  his  trustees  for 
the  time  being  should,  in  their  discretion,  think  fit.'  The  son  became  a 
bankrupt.  Whereupon  a  bill  was  filed  by  his  assignee  in  bankruptcy  for  a 
decree  to  compel  the  trustees  to  pay  them  the  moiety  to  which  the  son  would 
have  been  entitled  had  the  fiat  in  bankruptcy  not  issued  against  him.  But 
the  prayer  of  the  bill  weia  denied,  on  the  ground  that,  after  the  commission 
of  the  act  of  bankruptcy,  the  son  retained  no  interest  in  the  property: 
Oodden  v.  Cronohurst,  10  Sim.  643. 

"A  will,  wherein  the  testatrix  devised  her  estate  to  trustees  for  the  benefit 
of  her  sons,  '  contained  a  provision  that  if  her  said  sons  respectively  should 
alienate  or  dispose  of  the  income  to  which  they  were  entitled  under  the 
trusts  of  the  will,  or  if,  by  reason  of  bankruptcy  or  insolvency,  or  any  other 
means  whatsoever,  said  income  could  no  longer  be  personally  enjoyed  by 
them  respectively,  but  the  same  would  become  vested  in  or  payable  to  some 
other  person,  then  the  trust  expressed  in  said  will,  concerning  so  much  thereof 
as  would  so  vest,  should  immediately  cease  and  determine.  In  that  case,  dur- 
ing the  residue  of  the  life  of  such  son,  that  part  of  the  income  of  the  trust 
fund  was  to  be  paid  to  the  wife  and  children,  or  wife  and  child,  as  the  case 
might  be,  of  such  son;  and  in  default  of  any  objects  of  the  last-mentioned 
trust,  the  income  was  to  accumulate  in  augmentation  of  the  principal  fund ': 
Nidiols  v.  Eaton,  91  U.  S.  718.  This  provision  was  sustained  as  against  the 
claims  of  the  assignee  in  bunkruptcy  of  one  of  the  sons. 

"  If  property  is  conveyed  or  devised  to  trustees,  who  are  vested  with  a 
discretion,  in  case  they  see  fit,  to  apply  the  income  or  proceeds  for  the  ben- 
efit or  support  of  the  beneficiary,  he  has  no  interest  which  can  be  reached 
by  creditor's  bill.  As  he  had  no  power  to  compel  the  trustees  to  act  for  his 
benefit,  his  assignee  or  creditors  can  have  none:  Twopenny  v.  Peyton,  10 
Sim.  487;  Leavitt  v.  Beirne,  21  Conn.  1;  Hall  v.  Williams,  120  Mass.  344.  It 
must  therefore  be  conceded  that  property  may  be  withdrawn  from  the  reach 
of  the  creditors  of  the  beneficiary  by  limiting  his  estate  so  that  it  will  be  ter- 
minated by  his  alienation,  voluntarily  or  involuntarily,  or  by  resting  it  in 
trustees  who  have  a  discretion  to  apply  it  for  his  benefit,  or  not.  The  vic« 
of  each  of  these  methods  is,  that  it  involves  the  beneficiary  and  his  creditor* 
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in  common  ruin;  for  while  it  thwarts  the  efforts  of  the  creditors,  it  leaves 
the  intended  beneficiary  either  without  any  estate,  or  dependent  on  the 
caprice  of  the  trustees.  Hence  efforts  have  been  made  to  devise  other  trusts 
ander  which  the  beneficiary  may  retain  some  absolute  rights,  notwithstand- 
ing his  subsequent  bankruptcy.  These  efforts  have  generally  proved  futile 
in  England,  but  have  met  with  encouraging  success  in  the  United  States,  as 
will  more  fully  appear  from  a  reference  to  the  leading  cases  upon  the  sub- 
ject In  the  case  of  Brandon  v.  Rohiruon,  18  Ves.  Jr.  429,  it  appeared  that 
Stephen  Goom  bad  devised  and  bequeathed  his  estate  to  trustees  to  sell,  and 
to  divide  or  otherwise  apply  the  produce  to  the  use  of  all  his  children  living 
at  his  decease,  in  equal  proportions,  and  he  directed  with  reference  to  the 
eventual  interest  of  his  son  Thomas  that  it  should  be  laid  out  in  public 
funds  or  securities,  and  that  the  dividends  should  be  by  the  trustees,  from 
time  to  time,  paid  to  the  son  on  his  proper  order  and  receipt,  '  subscribed 
with  his  own  proper  hand,  to  the  intent  that  the  same  should  not  be  grant- 
able,  transferable,  or  otherwise  assignable,  by  way  of  anticipation  of  any 
nnreceived  payment  or  payments,'  and  that,  upon  his  decease,  the  principal 
of  his  share,  with  all  accrued  dividends,  should  be  applied  by  the  trustees  to 
the  benefit  of  such  persons  as,  in  course  of  administration,  would  be  entitled 
to  his  personal  estate.  After  the  death  of  the  testator  the  son  became  a 
bankrupt,  and  the  surviving  assignee,  under  the  commission  in  bankruptcy, 
applied  for  the  execution  of  the  trust  by  the  taking  of  an  account  and  the 
payment  to  him  of  the  son's  interest.  The  Lord  Chancellor  Eldon  sustained 
the  bill  of  the  assignee,  saying:  'There  is  no  doubt  that  property  may  be 
given  to  a  man  until  he  shall  become  a  bankrupt.  It  is  equally  clear,  gen- 
erally speaking,  that  if  property  is  given  to  a  man  for  his  life,  the  donor 
cannot  take  away  the  incidents  of  a  life  estate;  and,  as  I  have  observed,  a 
disposition  to  a  man  until  he  shall  become  bankrupt,  and  after  his  bank- 
ruptcy over,  is  quite  different  from  an  attempt  to  give  to  him  for  his  life, 
with  a  proviso  that  he  shall  not  sell  or  alien  it.  A  like  decision  resulted 
from  an  annuity  which  trustees  were  directed  to  pay  to  the  testator's  son  for 
life,  the  testator  having  declared,  with  respect  to  such  annuity,  that  it  was 
intended  for  the  personal  maintenance  and  support  of  the  son  during  the 
whole  of  his  life,  and  that  it  should  not  on  any  account  be  subject  '  to  the 
debts,  engagements,  charges,  or  encumbrances  of  him,  my  said  son':  Orave* 
v.  Dolphin,  1  Sim.  66. 

"Tlie  case  of  Smtoden  v.  Dale*,  6  Sim.  525,  is  an  extreme  one.  An  as- 
signment was  made  to  trustees  of  two  mortgage  sums,  aggregating  two  thou- 
sand pounds.  Of  this  sum  they  were  directed  to  hold  eight  hundred  pounds 
in  trust  during  the  life  of  J.  D.  H.,  'or  during  such  part  thereof  as  ths 
trustees  should  think  proper,  and  at  their  will  and  pleasure,  but  not  other- 
wise, or  at  such  other  time  or  times,  and  in  such  sum  or  sums,  portion  or 
portions,  as  they  should  judge  proper  and  expedient,  to  allow  and  pay  the 
interest  of  the  eight  hundred  pounds  into  the  proper  hands  of  the  said  J.  D. 
H.,  or  otherwise,  if  they  should  think  fit,  in  procuring  for  him  diet,  lodg- 
ing, wearing  apparel,  and  other  necessaries;  but  so  that  he  should  not  have 
any  right,  title,  claim,  or  demand  in  or  to  such  interest,  other  than  the  trus- 
tees should,  in  their  or  his  absolute  and  uncontrolled  power,  discretion,  and 
inclination,  think  proper,  expedient,  and  so  that  no  creditor  of  his  should  or 
might  have  any  lien  or  claim  thereon  in  any  case,  or  the  same  be,  in  any  way, 
subject  or  liable  to  his  debts,  dispositions,  or  engagements.'  The  will  fur- 
ther provided  that  in  the  event  of  the  death  of  J.  D.  H.,  leaving  a  widow, 
the  trustees  should  pay  the  interest  to  her,  and  after  the  decease  of  him  or 
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hi*  widow,  the  eight  hiimlred  pounds,  and  all  accumulations  thereof,  should 
be  held  in  trust  for  the  benefit  of  his  children.  It  was  held,  as  there  was 
no  provision  made  for  the  disposition  of  the  fund  to  some  other  person  than 
J.  D.  H.  during  his  lifetime,  that  his  interest  therein  vested  in  his  assignee 
in  bankruptcy:  See  Youiiyhuabaiid  v.  Oisborue,  1  Coll.  0.  C.  400;  Page  v.  Way, 
3  Beav.  20. 

"In  several  of  the  United  States  the  English  decisions  upon  this  subject 
have  been  followed  without  hesitation.  Thus  in  Smith  v.  Moore,  37  Ala. 
327,  funds  devised  to  T.  H.  S.,  in  trust  for  W.  G.  S.,  'not  subject  to  any 
debts  he  may  have  contracted,  but  for  his  comfort  and  support;  and  should 
he  depart  this  life  before  receiving  the  same,'  then  to  be  equally  divided  with 
testator's  other  children,  were  held  so  be  subject  to  a  bill  filed  by  the  credi- 
tors of  the  beneficiary.  A  like  decision  was  pronounced  in  Georgia,  where 
a  devise  had  been  made  to  a  trustee  of  property,  to  be  managed  and  con- 
trolled  by  him  for  the  use  and  benefit  of  testator's  son,  who  was  restricted  *  in 
his  expenses  to  the  income  arising  from  said  property,'  and  it  was  further 
provided  in  the  will  '  that  said  property  shall  not  be  liable  for  the  debts  or 
contracts  of  testator's  said  son,  except  when  made  and  entered  into  by  the 
written  consent  of  the  trustee  ':  Gray  v.  Obear,  54  Ga.  231. 

"The  states  of  California,  North  Carolina  (Kennedy  v.  Nunan,  52Cal.  326; 
Mebane  v.  Mebane,  4  Ired.  Eq.  181;  44  Am.  Dec.  102;  Pace  v.  Pace,  73  N.  C. 
119),  South  Carolina  (Heath  v.  Bishop,  4  Rich.  Eq.  46;  55  Am.  Dec.  654), 
Rhode  Island  (Tillinqhast  v.  Bradford,  5  R.  I.  205),  and  perhaps  Missouri 
(Mcllvainev.  Smith,  42  Mo.  45;  97  Am.  Dec.  295),  are  also  committed  to  the 
English  rule  that  a  debtor  cannot  retain  any  beneficial  interest  beyond  the 
reach  of  a  creditor's  bill.  Unless  it  is  limited  over  to  some  other  beneficiary, 
the  voluntary  and  involuntary  disposition  of  it  cannot  be  inhibited.  Until 
recently,  the  supreme  court  of  the  United  States  entertained  like  views. 
Mr.  Justice  Swayne,  delivering  the  opinion  of  that  court  in  Nichols  v.  Levy, 
6  Wall.  441,  thus  tersely  and  lucidly  expressed  them:  'It  is  a  settled  rule 
of  law  that  the  beneficial  interest  of  the  cestui  que  trust,  whatever  it  may  be, 
is  liable  for  the  payment  of  his  debts.  It  cannot  be  so  fenced  about  by  in- 
hibitions and  restrictions  as  to  secure  to  it  the  inconsistent  characteristics  of 
right  and  enjoyment  to  the  beneficiary,  and  immunity  from  his  creditors. 
A  condition  precedent  that  the  provision  shall  not  vest  until  his  debts  are 
paid,  and  a  condition  subsequent  that  it  shall  be  divested  and  forfeited  by 
bis  insolvency,  with  a  limitation  over  to  another  person,  are  valid,  and  the 
law  will  give  them  full  efi'ect.  Beyond  this,  protection  from  the  claims  of 
creditors  is  not  allowed  to  go.'  But  the  views  thus  expressed  were  unneces- 
sary to  the  decision  of  the  case  then  before  the  court,  and  were  not  enter- 
tained by  that  great  tribunal,  when  at  a  later  day,  and  doubtless  upon  more 
mature  consideration,  it  came  to  decide  the  case  of  Nichols  v.  Eaton,  91  U.  S. 
725,  followed  in  Hyde  v.  Woods,  94  U.  S.  523.  In  that  case,  too,  the  opin- 
ion of  the  court  upon  this  point  was  a  dictum,  —  but  a  dictum  so  forcibly  ex- 
pressed as  to  leave  no  doubt  of  the  final  dissent  of  that  court  from  the 
decisions  of  the  English  courts  upon  this  subject,  and  its  adherence  to  the 
more  liberal  rules  first  pronounced  by  various  state  courts  in  different  parts 
of  the  Union.  Mr.  Justice  Miller  delivered  the  opinion,  in  the  course  of 
which  he  said:  'But  while  we  have  thus  attempted  to  show  that  Mrs.  Eaton's 
will  is  valid  in  all  its  parts,  upon  the  extremest  doctrine  of  the  English 
chancery  court,  we  do  not  wish  to  have  it  understood  that  we  accept  the 
limitations  which  tiiat  court  has  placed  upon  the  power  of  testamentary 
disposition  of  property  by  its  owner.  We  do  not  aee,  a«  implied  in  the 
▲m.  ST.  Rkp.,  Vol.  XXIV.— 44 
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remark  of  Lord  Eldon,  that  the  power  of  alienation  is  a  necessary  incident 
to  a  life  estate  in  real  property,  or  that  the  rents  and  profits  of  real  prop* 
erty,  and  tho  interest  and  dividends  of  personal  property,  may  not  be  ea> 
joyed  by  an  individual,  without  liability  for  his  debts  being  attached  as  a 
uecL-ssary  iucideiit  tu  such  enjoyment.  This  doctrine  is  one  which  the  £ug- 
lis!)  clinticcry  court  has  ingrafted  upon  the  common  law  for  the  benefit  of 
creditors,  and  is  comparatively  of  modern  origin.  We  concede  that  there  are 
limitations  which  public  policy  or  general  statutes  impose  upon  all  dispo- 
sitions  of  property,  such  as  those  designed  to  prevent  perpetuities  and  ac- 
cumulations of  real  estate  iu  corporations  and  ecclesiastical  bodies.  We  also 
admit  that  there  is  a  just  and  sound  policy  peculiarly  appropriate  to  the 
juristliction  of  courts  of  equity,  to  protect  creditors  against  frauds  upon 
their  rights,  whether  they  be  actual  or  constructive  frauds.  But  the  doctrine 
that  the  owner  of  property,  in  the  free  exercise  of  his  will  in  disposing  of  it, 
cannot  so  dispose  of  it,  but  that  the  object  of  his  bounty,  who  parts  with 
notliing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors,  though 
that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  conferred  by  the 
testator's  affection  or  generosity,  is  one  which  we  are  not  prepared  to  an- 
nounce aa  the  doctrine  of  this  court.  If  the  doctrine  is  to  be  sustained  at 
all,  it  must  rest  exclusively  on  the  rights  of  creditors.  Whatever  may  be 
the  extent  of  those  rights  in  England,  the  policy  of  the  states  of  this  Union, 
as  expressed  both  by  their  statutes  and  the  decisions  of  their  courts,  has  not 
been  carried  so  far  in  that  direction.  It  is  believed  that  every  state  in  the 
Union  has  passed  statutes  by  which  a  part  of  the  property  of  the  debtor  is 
exempt  from  seizure  on  execution  or  other  process  of  the  courts;  in  short,  is 
is  not  by  law  liable  to  the  payment  of  his  debts.  Tiiis  exemption  varies  in 
its  extent  and  nature  in  the  different  states.  In  some  it  extends  only  to  the 
merest  implements  of  household  necessity;  in  others  it  includes  the  library 
of  the  professional  man,  however  extensive,  and  the  tools  of  the  mechanic; 
and  in  many  it  embraces  the  homestead  in  which  the  family  resides.  This 
has  come  to  be  considered  in  this  country  as  a  wise,  as  it  certainly  may  be 
called  a  settled,  policy  in  all  the  states.  To  property  so  exempted  the  credi- 
tor has  no  right  to  look,  and  does  not  look,  as  a  means  of  payment  when  his 
debt  is  created;  and  while  this  court  has  steadily  held,  under  the  constitu- 
tional provision  against  impairing  the  obligations  of  contracts  by  state  laws, 
that  such  exemption  laws,  when  first  enacted,  were  invalid  as  to  debts 
then  in  existence,  it  has  always  held  that  as  to  contracts  made  thereafter 
the  exemptions  were  valid.  This  distinction  is  well  founded  in  the  sound 
and  unanswerable  reason,  that  the  creditor  is  neither  defrauded  nor  in- 
jured by  the  application  of  the  law  to  his  case,  as  he  knows,  when  he 
parts  with  the  consideration  of  his  debt,  that  the  property  so  exempt  can 
never  be  made  liable  to  its  payment.  Nothing  is  witlulrawn  from  this  lia- 
bility which  was  ever  subject  to  it,  or  to  which  he  had  a  right  to  look  for  its 
discharge  in  payment.  The  analogy  of  this  principle  to  the  devise  of  the 
income  from  real  and  personal  property  for  life  seems  perfect.  In  this 
country,  all  wills  or  other  instruments  creating  such  trust  estates  are  re- 
corded in  public  offices,  where  they  may  be  inspected  by  every  one;  and  the 
law  in  such  cases  imputes  notice  to  all  persons  concerned  of  all  the  facte 
which  they  might  know  by  the  inspection.  When,  therefore,  it  appears  by 
the  record  of  a  will  that  the  devisee  holds  this  life  estate,  or  income,  divi- 
dends, or  rents  of  real  or  personal  property,  payable  to  him  alone,  to  the  ez« 
elusion  of  the  alienee  or  creditor,  the  latter  knows  that  in  creating  a  debt  with 
such  person  he  has  no  right  to  look  to  that  income  aa  a  means  of  discharging 
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it.  He  is  neither  misled  nor  defranded  when  the  object  of  the  testator  it 
carried  ont  by  ezcluding  him  from  any  benefit  of  sach  devise.  Nor  do  we 
■ee  any  reason,  in  the  recognized  nature  and  tenure  of  property,  and  itt 
transfer  by  will,  why  a  testator  who  gives,  who  gives  without  pecuniary  re< 
return,  who  gets  nothing  of  property  value  from  the  donee,  may  not  attach 
to  that  gift  the  incident  of  continued  use,  of  uninterrupted  benefit  of  the 
gift,  during  the  life  of  the  donee.  Why  a  parent,  or  one  who  loves  another, 
and  wishes  to  use  his  own  property  in  securing  the  object  of  his  afi'ection,  a« 
far  as  property  can  do  it,  from  the  ills  of  life,  the  vicissitudes  of  fortune,  and 
even  his  own  improvidence  or  incapacity  for  self-protection,  should  not  be 
permitted  to  do  so,  is  not  readily  perceived.' 

"  Tt  remains  for  us  to  call  attention  to  the  American  cases  announcing  and 
susfaining  the  rule  to  which  the  supreme  courb  of  the  United  States  has 
yielded  its  weighty  assent,  as  shown  in  the  foregoing  quotation.  In  the  pi- 
oneer case  upon  this  topic,  a  father  directed  his  executors  to  purchase  a  tract 
of  land,  and  to  hold  the  same  in  trust  for  his  son,  and  to  permit  the  son  to 
have  tlie  rents,  issues,  and  profits  thereof,  but  that  the  same  should  tiot  be 
liable  to  any  debts  contracted  or  which  might  be  contracted  by  the  son,  at 
whose  death  the  land  should  vest  in  his  heirs,  but  if  he  should  die  without 
iieirs,  then  in  the  heirs  of  the  testator.  The  executors  purchased  a  tract  of 
land,  and  took  a  conveyance  to  themselves,  subject  to  the  trusts  specified  in 
the  will.  Afterward  the  life  estate  of  the  son  was  levied  upon  and  sold.  A 
conveyance  was  made  pursuant  to  the  sale,  and  the  purchaser  sought,  in  an 
action  of  ejectment,  to  recover  possession  of  the  property.  His  right  of  re« 
covery  was  denied,  on  the  broad  ground  that  *  a  man  may,  undoubtedly,  ao 
dispose  of  his  laud  as  to  secure  to  tlie  object  of  his  bounty,  and  to  him  exclu- 
sively, the  annual  profits.  The  mode  in  which  he  accomplishes  such  a  pur- 
pose is  by  creating  a  trust  estate,  explicitly  designating  the  uses,  and  defining 
the  power  of  the  trustees.  Nor  is  such  a  provision  contrary  to  law  or  any 
act  of  assembly.  Creditors  cannot  complain  because  they  are  bound  to  know 
the  foundation  upon  which  they  extend  their  credit ':  FisJier  v.  Taylor,  2 
Rawle,  33.  This  case  has  been  repeatedly  reaffirmed:  Vaux  v.  Parke,  7 
Watts  &  S.  25;  Sh  mkland's  Appeal,  47  Pa.  St.  113;  Overmans  Appeal,  88  Pa. 
St.  276;  Thnckara  v.  Mintzer,  100  Pa.  St.  151.  The  principle  of  this  case  ha« 
been  very  frequently  applied  by  the  courts  of  the  same  state,  Pennsylvania; 
but  it  appears  to  be  essential,  to  bring  a  devise  or  bequest  within  the  protection 
of  the  rule  there  maintained,  that  the  testator  in  his  will  either  prohibit  the 
alienation  or  taking  in  execution  of  the  beneficial  interest:  Oirard  Ltfe  Ina. 
Co.  V.  Chambers,  46  Pa.  St.  485;  86  Am.  Dec.  513;  or  vest  the  trustees  with 
a  mere  discretion  to  pay  or  to  withhold  the  fund  or  its  proceeds  as  they  vaaj 
deem  proper:  Keyser  v.  Mitchell,  67  Pa,  St.  473.  A  man's  friends  may  raise 
a  fund  and  place  it  in  his  ccmtrol  for  the  purpose  of  engaging  in  business,  to 
enable  him  to  support  his  family,  and  if  he  accepts  such  funds  and  makes  a 
profit  thereon,  they  are  not  subject  to  execution  against  him:  Holdship  v. 
Patterson,  7  Watts,  547.  In  Kentucky,  a  testator  devised  his  estate  to 
trustees,  the  greater  portion  to  be  held  for  the  benefit  of  his  grandchildren, 
but  the  trustees  were  to  pay  to  his  son  Robert,  during  the  latter's  life,  th« 
sum  of  twenty-five  dollars  per  month  for  his  support.  An  attempt,  made  by 
creditor's  bill,  to  reach  Robert's  life  estate  proved  fntile,  because  the  court 
construed  the  trust  as  giving  Robert  no  absolute,  assignable  interest,  bat 
merely  as  imposing  upon  the  trustees  the  duty  of  using  the  amount  desig* 
nated  for  his  support,  and  because  the  principles  of  equity  *do  not  subject 
the  father's  property  to  the  debts  of  the  son,  nor  give  to  the  creditors  of  Um 
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■on  any  Hght  to  complain  that  the  father  has  not  left  or  placed  hit  property 
within  their  reach ':  Pope't  Ex'rs  v.  Elliott,  8  B.  Men.  66.  In  Connecticut, 
»  teatator  devised  and  bequeathed  bis  estate  to  his  sons  and  daughter,  but 
inserted  in  the  will  the  following  condition:  '  All  and  every  of  the  property 
given  to  my  daughter  is  for  the  exclusive  benefit  of  her  and  her  children, 
free  from  the  debts  and  control  of  her  husband;  and  to  secure  the  same  to 
their  unimpaired  enjoyment,  I  hereby  give  the  same  to  my  sons,  George 
P.  Beirae  and  Oliver  Beirne,  with  full  authority  to  apply  the  property  as  to 
them  shall  seem  best,  for  their  exclusive  benefit,  during  the  life  of  my  said 
daughter,  and  after  her  decease,  to  divide  the  same  equally  among  her  chil* 
dren.'  A  bill  was  filed  in  chancery  to  compel  the  payment  of  a  promissory 
note  executed  by  the  daughter,  out  of  moneys  held  by  the  sons  as  trustees 
under  the  wilL  The  bill  was  dismissed,  the  majority  of  the  court  maintain- 
ing the  right  of  a  parent  to  place  funds  in  the  hands  of  trustees  to  be  used 
for  the  benefit  of  a  child,  and  not  subject  to  alienation,  whether  voluntary 
or  compulsory:  Leavitt  v.  Beirne,  21  Conn.  I;  Easterly  v.  Keney,  36  Conn.  18. 
The  clause  in  the  will  here  involved  was  as  follows:  '  I  give  and  devise  to 
my  friend  Henry  Keney  a  three-fifths  part  of  the  brick  house  and  lot  next 
adjoining  St  John's  Hotel,  to  him  and  his  heirs  forever,  in  trust,  however, 
for  my  nephew,  Albert  W.  Goodwin  of  Wcthersfield;  and  I  do  hereby  crder 
and  direct  said  trustee  to  pay  said  Albert  W.,  and  this  devise  is  for  the 
purpose  of  securing  to  the  said  Albert  W.,  the  rents,  use,  and  benefits  of 
said  devise,  exclusive  of  all  other  persons.  Said  trustee  is  hereby  directed 
to  pay  to  said  Albert  W.,  or  to  his  written  order,  made  annually,  the  rents, 
profits,  and  issues  of  said  building  hereby  devised,  and  this  devise  is  not  to 
inure  in  any  manner  for  the  ude  and  benefit  of  any  creditors  of  said  Albert 
W.,  but  is  hereby  intended  to  be  for  the  only  use  and  benefit  of  said  Albert 
W.,  and  for  such  use  and  purpose  only  as  he  shall  annually  appoint.'  An 
execution  was  levied  on  the  lands  'devised,  and  the  levy  was  held  inoper- 
ative. The  court,  however,  was  of  the  opinion  that  the  beneficiary  bad  a 
vested  interest  in  the  moneys  in  the  hands  of  the  trustee,  and  that  such 
moneys  were  subject  to  attachment.  The  courts  of  this  state  have,  there- 
fore, proceeded  no  further  than  to  hold  that  where  the  trustees  are  vested 
with  a  discretion  to  pay  or  withhold  the  moneys,  they  will  not  control  inch 
discretion  in  the  interest  of  creditors. 

"In  Virginia,  lands  were  devised  to  a  trustee  for  the  benefit  of  Henrietta 
F.  Handley,  then  the  wife  of  Alexander  W.  Handley,  and  her  family.  The 
trustee  was  directed  so  as  to  use  and  conduct  the  farm  or  plantation  as  to 
be  most  advantageous  to  the  interests  and  support  of  said  Henrietta  F.  and 
her  children  during  the  lifetime  of  said  Henrietta.  On  a  suit  in  equity 
being  instituted  to  reach  the  interest  of  the  wife  and  apply  it  to  the  satis- 
faction of  her  creditors,  it  was  held  that  it  was  competent  for  the  tes- 
tatrix to  provide  a  fund  for  the  support  of  her  daughter  and  the  latter's 
children,  and  the  fund  not  being  shown  to  be  in  excess  of  what  was  needed 
for  such  support,  the  bill  mnst  be  dismissed:  Niekell  t.  Handley,  10  Gratt. 
336.  In  the  same  state,  one  PlatofiT  Zane,  on  becoming  possessed  by  inheri- 
tance of  a  vsist  estate,  contracted  in  a  little  over  a  year  liabilities  exceed- 
ing fifty  thousand  dollars,  and  his  friends,  foreseeing  that  his  extravagances 
and  business  incapacity  would  soon  reduce  him  and  his  family  to  want, 
prevailed  upon  him  to  execute  a  deed  of  trust.  By  this  deed  all  his  prop- 
arty  was  conveyed  to  trustees,  with  ample  powers  to  take  possession  thereof, 
and  to  sell  and  dispose  of  the  same,  and  out  of  the  proceeds  to  pay  all  ex- 
isting creditors  of  the  grantor  and  the  expenses  of  the  trust.     After  these 
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debts  and  expenses  shonld  be  paid,  the  residue  of  the  property  was  to  be 
employed  in  purchasing  a  residence  for  Zane  and  his  wife,  and  in  making  in- 
vestments  in  bank  stocks  and  other  good  securities.  The  income  derived 
from  the  stocks  and  securities  was  to  be  applied  to  the  support  of  Zane  and 
wife  during  their  lives  and  the  life  of  the  survivor,  and  at  the  death  of  tlie 
survivor  was  to  go  to  their  descendants  and  heirs.  A  bill  in  chancery  was 
filed  by  a  creditor,  whose  debt  accrued  subsequently  to  the  date  of  the 
deed,  whereby  he  sought  to  assail  the  deed  as  fraudulent,  and  to  compel  the 
trustees  to  pay  such  debt  out  of  the  trust  property.  The  court  determined 
that  the  deed,  because  it  provided  for  all  the  existing  debts  of  the  grantor, 
could  not  be  justly  regarded  as  fraudulent,  in  the  absence  of  any  actual  or 
express  fraudulent  intent  on  the  part  of  the  grantor,  and  that  the  interest 
reserved  by  the  deed  to  the  grantor,  being  merely  a  right  to  support  and 
maintenance  during  life,  was  not  subject  to  creditor's  bill:  Johnston  v.  Zane, 
11  Gratt.  552. 

"A  testator  devised  certain  real  estate  upon  the  following  trusts:  '  To  keep 
said  lands  and  tenements  well  rented;  to  make  reasonable  repairs  upon 
the  same;  to  pay  promptly  all  taxes  and  assessments  thereon;  to  keep  the 
buildings  thereon  reasonably  insured  against  damages  by  fire;  to  pay  over 
all  remaining  rents  and  income  in  cash  into  the  hands  of  my  said  daughter, 
Juliet,  iu  person,  and  not  upon  any  written  or  verbal  order,  nor  upon  any 
assignment  or  transfer  by  the  said  Juliet.  At  the  death  of  the  said  Juliet, 
■aid  trust  estate  shall  cease  and  be  determined,  and  the  said  lands  shall  vest 
in  the  heirs  of  the  body  of  the  said  Juliet,  and  in  default  of  such  heirs,  shall 
descend  to  the  heirs  of  my  body  then  living,  according  to  the  laws  of  Illinois' 
then  in  force  regulating  descents.'  After  the  will  had  been  probated,  and 
moneys  had  come  into  the  hands  of  the  trustees,  to  which  the  daughter,  Juliet, 
was  entitled,  such  funds  were  attempted  to  be  attached  by  her  creditors. 
The  court  conceded  that  upon  an  absolute  conveyance  or  gift  there  could  not 
be  annexed  conditions  and  limitations  which  would  '  defeat  or  annul  the  legal 
consequences  of  the  estate  transferred,'  but  added:  'But  while  this  unques- 
tionably is  true,  it  does  not  necessarily  follow  that  a  father  may  not,  by  will 
or  otherwise,  make  such  reasonable  disposition  of  his  property,  when  not  re- 
quired to  meet  any  duty  or  obligation  of  his  own,  as  will  effectually  secure 
to  his  child  a  competent  support  for  life;  and  the  most  appropriate,  if  not 
the  only,  way  of  accomplishing  such  an  object  is  through  the  medium  of  a 
trust.  Yet  a  trust,  however  carefully  guarded  otherwise,  would,  in  many 
cases,  fall  far  short  of  the  object  of  its  creation,  if  the  father  in  such  case 
has  no  power  to  provide  against  the  schemes  of  designing  persons,  as  well  as 
the  improvidence  of  the  child  itself.  If  the  beneficiary  may  anticipate  the 
income,  or  absolutely  sell  or  otherwise  dispose  of  the  equitable  interest,  it  ia 
evident  the  whole  object  of  the  settler  is  liable  to  be  defeated.  If,  on  the 
other  hand,  the  author  of  the  trust  may  say,  as  was  done  in  this  case,  the  net 
accumulations  of  the  funds  shall  be  paid  only  into  the  hands  of  the  benefici- 
ary, then  it  is  clear  the  object  of  the  trust  can  never  be  wholly  defeated. 
Whatever  the  reverses  of  fortunes  may  be,  the  child  is  provided  for,  and  is 
effectually  placed  beyond  the  reach  of  unprincipled  schemers  and  sharpers  *: 
Sleib  V.  Wliif.ehead,  111  111.  249.  Like  reasoning  prevailed  in  Wallace  v. 
Campbell,  5.3  Tex.  229;  White  v.  White,  30  Vt.  338;  Artolne  v.  Carroll,  8 
N.  J.  Eq.  620. 

"  In  Tennessee  and  New  York  the  question  has  been  settled  by  statutes^ 
which,  in  substance,  exclude  from  proceedings  in  equity  to  reach  beneficial 
interests  all  cases  where  the  trust  has  been  created  by,  or  the  fund  held  in 
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trust  haa  proceed»*l  from,  some  person  other  than  the  debtor:  IIootM-rry  v. 
Harding,  3  Teaa.  Ch.  677;  Campbell  T.  FotUr,  35  N.  Y.  368;  Bramldll  v. 
FerriK,  14  N.  Y.  41,  67  Am.  Deo.  113;  with  the  limitation  in  the  last-named 
■tate  which  eaablus  a  creditor  to  reach  any  portion  of  a  tmst  fund  '  beyond 
the  sum  that  may  be  necessary  for  the  education  and  support  of  the  person 
for  whose  benefit  the  trust  is  created':  Willianu  v.  Thorn,  70  N.  Y.  270; 
Sillkk  V.  Afawn,  2  Barb.  Ch.  79;  Oraf  v.  BonneU,  31  N.  Y.  9,  83  Am.  Dec. 
236.  In  Hallett  v.  Thomjuon,  S  Paige,  583,  Chancellor  Walworth  showed  an 
inclination  to  follow  the  English  chancery  decisions,  and  to  hold  that  '  an  at- 
tempt  to  give  to  tlie  legatee  an  absolute  and  uucontrollable  interest  in  per- 
sonal estate,  and  at  the  same  time  to  prevent  its  being  subject  to  the  usual 
incidents  of  such  an  absolute  right  to  property,  so  far  as  the  rights  of  cred- 
itors are  concerned,'  must  be  thwarted  in  s  court  of  chancery:  See  also 
CluU  V.  Bool,  8  Paige,  82;  Deyraw  t.  Claaon,  11  Paige,  136.  It  is  no  objec- 
tion to  the  validity  of  a  devise  under  these  statutes  that  the  beneficiary  is 
also  one  of  the  trustees  of  the  fund,  if  there  are  other  trustees  competent  to 
act,  and  the  income  of  the  fund  cannot  be  applied  to  the  use  of  the  bene- 
ficiary without  the  concurrence  of  the  other  trustees:  Wetmore  v,  Trusloto, 
61  N.  Y.  338. 

"  A  wife  devised  and  bequeathed  her  property  to  a  trustee,  to  hold  for 
the  sole  use  and  support  of  her  husband,  with  power  to  sell  or  exchange  the 
property  and  to  reinvest  the  proceeds.  The  trustee  was  required  to  exact 
the  written  receipt  or  assent  of  the  husband  in  every  instance  in  which  he 
paid  moneys  to  him  or  sold  or  exchanged  property,  and  was  directed  to  con- 
vey any  part  of  the  testator's  estate  '  to  such  associations,  person,  or  persons 
as  her  husband  might  designate  by  written  authority.'  The  interest  of  the 
liiisbaiul  was  adjudged  to  be  clearly  subject  to  a  bill  filed  by  his  creditors, 
for  the  following  reasons:  *No  other  person  is  named  in  the  will  as  a  cestui 
^ue  trust,  either  during  the  life  of  the  husband  or  after  his  death;  no  accu- 
mulation of  income  is  provided  for  or  contemplated;  nor  is  any  disposition 
uiaile  of  the  remainder  after  his  death  in  case  of  his  not  exercising  the  power 
conferred  on  him;  and  no  restrictions  whatever  are  imposed  by  the  will  or 
committed  to  the  discretion  of  the  trustee  as  to  the  amount  of  principal  or 
income  that  the  husband  may  receive,  or  the  uses  to  which  he  may  apply 
them':  Sjxirhawky.  Coon,  140  Mass.  267." 

Notwithstanding  the  many  decisions  on  the  subject  of  spendthrift  trusts 
referred  to  in  the  above  quotation,  the  subject  seems  still  to  excite  much  at- 
tention, and  to  call  for  frequent  consideration  by  the  courts  of  last  resort  in 
the  United  States.  A  very  decided  majority  of  the  most  recent  decisions 
are  clearly  in  conformity  with  the  rules  laid  down  by  the  snpreme  court  of 
the  United  States,  as  will  more  fully  appear  from  the  following  references. 

In  Georgia,  a  husband  by  his  will  provided  that  certain  parts  of  his  estate 
should  be  held  jointly  for  the  benefit  of  his  wife  and  children,  and  directed 
his  executor  to  manage  the  same  for  them,  and  upon  the  happening  of  cer- 
tain contingencies  the  share  of  his  wife  was  to  be  divided  from  that  of  his 
children,  but  bis  executor  was  to  continue  the  management  of  the  wife's 
portion,  as  her  trustee,  so  long  as  she  should  live,  permitting  her  to  use  the 
income  for  her  ease  and  comfort,  and  after  her  death  her  portion  was  to  be 
divided  among  her  children,  but  in  no  case  was  her  share  to  be  subject  to 
the  debts,  liabilities,  or  contracts  of  her  future  husband.  The  widow  be- 
came indebted  and  a  judgment  was  rendered  against  her.  On  this  judgment 
a  creditor's  bill  was  filed  seeking  the  appointment  of  a  receiver  on  whom 
should  be  conferred  the  power  to  appropriate  the  rents  and  profits  of  ths 
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■hare  of  the  property  received  by  her  under  her  husband's  will  to  the  pay- 
ment of  the  judgment.  The  prayer  of  the  bill  having  been  granted,  an  ap- 
peal was  taken,  and  the  judgment  thereupon  reversed,  because  "there  is  no 
equitable  reason  why  this  debt  should  be  paid  out  of  the  income  arising 
from  the  estate  of  her  husband,  and  to  deprive  her  of  this  support  would  be 
to  render  the  will  of  the  testator  nugatory  ":  Bamett  v.  Montgomei~y,  79  Ga. 
726. 

In  Maryland,  real  property  was  devised  to  J.  R.  F.,  in  trust,  to  collect  the 
Knts  and  profits  and  to  pay  the  same  to  the  testator's  son,  Robert,  "  into 
bis  own  hands,  and  not  to  another,  whether  claimed  by  his  authority  or 
otherwise,"  and  upon  the  death  of  such  son  to  convey  the  property  to  his 
ehildren.  The  court  of  appeals  of  the  state  determined,  —  1.  That  the  tes- 
tator meant  to  give  the  income  of  the  property  to  his  son,  to  the  exclusion 
of  the  latter's  creditors;  and  2.  That  his  intention  in  this  respect  had 
been  accomplished,  and  that  the  creditors  of  the  son  could  not  by  any  pro- 
cess, either  at  law  or  in  equity,  reach  such  income  before  it  was  paid  to  the 
son:  Smith  v.  Towers,  69  Md.  77;  9  Am.  St.  Rep.  398.  In  the  same  state,  a 
testatrix  devised  certain  real  property  to  be  equally  divided  among  her  five 
children, "to  her  sons,  in  trust,  for  the  support,  maintenance,  education,  and 
advancement  in  life  of  their  several  and  respective  families,  so  that  they  or 
■aid  sons  should  hold  and  possess  said  property  and  the  rents  and  profits 
thereof,  and  apply  the  same  as  they  might  deem  best,  during  the  several  lives 
of  said  sons,  to  and  for  such  uses  and  purposes,"  and  further  declared  that 
no  part  of  the  property  should  in  any  event  be  made  liable  for  the  debts 
and  contracts  of  the  children  of  the  testatrix,  so  as  to  be  sold  for  the  same 
or  in  any  manner  diverted  from  the  object  and  purpose  of  the  trust.  An 
execution,  issued  on  a  judgment  recovered  against  one  of  the  sons,  was 
levied  upon  crops  raised  by  him  on  part  of  the  lands  acquired  by  him  under 
the  will.  A  motion  was  thereupon  made  to  quash  the  levy,  on  the  ground 
that  the  defendant  in  execution  did  not  have  any  interest  subject  to  levy 
therein,  and  such  motion  was  granted:  Maryland  G.  A.  v.  Lee,  72  Md.  161. 

In  Massachusetts,  if  there  is  a  gift  of  the  whole  income  of  property  to 
another  for  his  comfort  and  support:  Maynardv.  C^CTes,  149  Mass.  307:  or 
of  an  entire  beneficial  interest,  both  in  the  income  of  property  and  in  the 
property  itself,  without  any  limitation  of  the  power  of  alienation,  or  of  the 
power  to  seize  it  under  execution,  being  directly  expressed,  or  necessarily 
implied  from  the  general  purposes  of  the  bequest  or  gift:  Sears  v.  Choate, 
146  Mass.  395;  4  Am.  St.  Rep.  320;  the  estate  of  the  beneficiary  is  absolute 
and  unconditional,  and  may  be  conveyed  by  him  or  taken  in  execution. 
But  it  is  equally  true,  in  that  state,  that  one  having  the  right  to  dispose  of 
property  may  settle  it,  in  trust,  in  favor  of  another,  in  such  manner  that  it 
cannot  be  taken  by  his  creditors  in  advance  of  its  payment  to  him:  Broad- 
war/  iV.  B.  v.  Adams,  133  Mass.  170;  23  Am.  Rep.  504;  and  further,  that  the 
intention  of  the  testator  in  this  respect  need  not  be  stated  in  direct  terms,  if 
it  can  be  fairly  gathered  from  the  instrument  creating  the  trust,  when  con- 
sidered in  the  light  of  attendant  circumstances,  and  therefore  that  "if 
property  is  devised  to  one  on  condition  that  he  shall  support  another  during 
life,  the  interest  of  the  beneficiary  cannot  be  reached  by  his  creditors,  be- 
cause if  it  could  be  so  reached  the  intent  of  the  testator  would  be  neces- 
sarily thwarted  by  taking  away  from  the  beneficiary  the  provision  made  for 
his  support":  Slattery  v.  Wason.  151  Mass.  266;  21  Am.  St.  Rep.  448; 
Baker  v.  Brown,  146  Mass.  369. 

In  Missouri,  a  devise  to  a  trustee  for  the  use  of  the  testator's  sons,  with 
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power  to  them  tn  nse  and  enjoy  the  rents  and  profits  daring  their  lives,  with 
the  express  object  of  securing  to  them  the  annual  income  beyond  the  acci<ieiit 
of  fortune  and  bad  management  on  their  part,  and  to  take  away  from  them  the 
power  of  disposing  of  the  same  or  of  creating  any  lien  thereon,  or  of  making 
the  same  liable  for  their  debts,  vests  in  the  devisees  an  interest  in  the  income 
of  the  realty,  which  is  inalienable  by  them,  or  either  of  them:  Lavipfvt  v. 
Haydel,  96  Mo.  439;  9  Am.  St.  Rep.  358.  A  devise  of  property,  in  trust,  for 
the  testator's  son  for  life,  w  tb  a  direction  to  the  trustee  to  pay  the  income 
semi-annually,  "on  his  personal  receipt,  without  said  son  having  any  power 
to  sell,  assign,  or  pledge  the  same  previous  to  the  payment  thereof  to  him," 
does  not  vest  in  the  son  any  interest  w  hich  can  be  reached  by  his  creditors 
or  assignees:  Partridge  v.  Cavender,  96  Mo.  452.  But  if  the  beneficiary  has 
parted  with,  or  is  required  to  part  with,  something  of  value  in  consideration 
of  receiving  the  benetit  of  a  devise  or  legacy,  then  it  cannot  be  made  inalien- 
able by  him,  nor  exempted  from  seizure  by  his  creditors,  as  where  a  devise 
or  bequest  in  his  favor  is  made  by  his  wife  in  terms  exempting  it  from  seizure 
under  execution,  but  exacting  as  a  condition  precedent  that  he  shall  relin- 
quish his  curtesy  in  her  estate:  Bank  of  Commerce  v.  Ckambertt,  96  Mo.  459. 

So  in  Pennsylvania,  there  is  no  doubt  that  a  testator  may  devise  property, 
in  trust,  with  directions  to  his  trustee  to  pay  the  income  to  designated  per- 
sons during  their  lives,  and  exempt  the  interest  of  his  beneficiaries  from 
seizure  under  attachment,  execution,  or  otherwise:  Mnnnerback'a  EntaU,  133 
Pa.  St.  342;  Ohormleyv.  State,  139  Pa.  St.  584;  23  Am.  St.  Rep.  215;  and  that 
the  intent  to  create  snch  exemption  need  not  be  stated  in  express  or  direct 
terms,  if  fairly  inferable  from  the  will,  construed  in  the  light  of  circunstances 
attending  its  execution:  StamhaugKa  Estate,  135  Pa.  St.  585;  but  a  grantor 
cannot  create  a  trust  in  favor  of  himself  by  which  his  property,  or  the  in- 
come to  be  derived  from  it,  shall  be  exempted  from  the  demands  of  his  cred- 
itors: Ohormley  v.  Smi:fi,  139  Pa.  St.  684;  23  Am.  St.  Rep.  215. 

The  supreme  court  of  Tennessee  formerly  insisted  that  a  trust  of  the 
nature  we  are  now  considering  was  against  public  policy,  anless  created  for 
the  benefit  of  a  married  woman,  an  infant,  or  a  person  of  unsound  mind, 
incapable  of  managing  his  affairs:  Turley  v.  Maxsingill,  7  Lea,  353;  Hoc/berry 
V.  Harding,  10  Lea,  392;  but  upon  re-examining  the  question,  determined  to 
overrule  its  earlier  decisions,  and  to  adopt  both  the  language  and  the  con- 
elusions  of  the  supreme  court  of  the  United  States,  found  in  its  opinion  in 
Nichols  V.  Eaton,  91  U.  S.  716,  hereinbefore  quoted:  Jourolman  v.  Massingill, 
86  Tenn.  81. 

In  Vermont,  a  devise  was  made  to  the  testatrix's  executor,  in  trust  for  her 
brother  H.,"the  said  H.  to  have  the  use  and  occupation  of  the  estate  during 
bis  natural  life,  and  at  the  said  H's  death,  the  said  estate  to  be  conveyed  by 
the  executor  to  whom  aud  in  the  manner  said  H.  may  direct."  H.  at  the 
making  of  the  will  was  insolvent.  From  this  insolvency  and  the  terms  of 
the  will  the  court  determined  that  it  was  the  intention  of  the  testatrix  to 
vest  H.  with  an  estate  or  interest  not  siibject  to  execution,  and  that  such 
intent  was  lawful,  and  should  be  allowed  to  prevail:  Wales  v.  Botcdish,  61 
Vt.  23.  The  views  of  the  highest  court  of  Virginia  apon  this  subject  saffi- 
ciently  appear  from  the  opinion  in  the  principal  case. 

In  Kentucky,  the  statutes  declare:  "  Estates  of  every  kind  held  or  pos- 
sessed in  trust  shall  be  subject  to  the  debts  and  charges  of  the  person  to 
whose  use  and  for  whose  benefit  they  shall  be  respectively  held  or  possessed 
as  they  would  be  subject  if  those  persons  owned  the  like  interest  in  the 
property  held  or  pos^iessed  as  they  own,  or  shall  own,  in  the  use  or  tnut 
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thereof."    The  eoaris  of  that  state  interpret  this  provision  as  forbidding 
the  creation  of  spendthrift  trusts,  and  demanding  that  any  estate  or  interest 
to  which  a  beneficiary  is  entitled  under  the  provisions  of  a  will  or  otherwise 
shall,  at  the  instance  of  his  creditors,  be  applied  to  the  extinguishment  of . 
their  debts,  and  the  only  mode  of  averting  this  result  is  to  provide  that 
upon  the  happening  of  some  contingency,  such  as  the  seizure  or  attempt 
to  seize  the  property  by  execution,  the  estate  of  the  beneficiary  shall  ter- 
minate and  become  vested  in  some  other  person:  Rvdd  v.  Hagan,  86  Ky. 
159;  Marshall's  TrtuUe  v.  Rash,  87  Ky.  116;  12  Am.  St.  Rep.  467;  BuU  v 
Kentucky  N.  B.  (September,  1890);  Bland'*  Adm'r  v.  Bkmd  (Septembet 
1890). 
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Gbbat  Western  Telegraph  Co.  v.  Burnhail 

(7»  WlscoNt^lK,  47.] 
OORPOKATIONB.  —  AnT    CaLL    OB    ASSESSMEITT    WhIOH  RbQUIRES  Som  OT 
THB  ST0CKH0T.DXR8  OV  A  CORFOBATIOM  TO  PaT  A  HlOHBR  RaTB  THAIT 

Othebs  will  not  be  enforced.  A  call  most  be  made  on  all  alike,  or  it 
will  be  Toid.  Henoe  if  a  complaint  in  an  action  to  recover  an  aweee 
ment  shows  that  some  of  the  stockholders  have  paid  forty  per  cent  of 
their  sabscriptions,  while  others  have  paid  but  two  per  cent,  and  that  a 
farther  assessment  of  thirty-five  per  cent  has  been  levied  npon  all  stock* 
holders,  a  demurrer  to  the  complaint  must  be  sostained,  on  the  gronnd 
that  it  appears  therefrom  that  the  assessment  was  nneqoal,  partial,  and 
invalid. 
Corporations.  —  Unequal   Assessheht   AOAnrsT  a  Stookboldkb  ov  a 

Ck)RPORATION,   THODOH.  MaDB   BT  A  COUBT  OV    AXOTHCB    StATB,  can« 

not  be  enforced  by  action  in  this  state  against  a  stockholder  who  was 
not  a  party  to  the  proceeding  in  the  other  state. 

Quarles,  Spencey  and  Qtiarles,  for  the  appellants. 

Shepard  and  Shepardj  and  T,  J,  Sutherland^  for  the  respond^ 
ent. 

Cole,  C.  J.  This  action  was  brought  against  George  Burn- 
ham  in  his  lifetime,  and  after  his  death  was  revived  against 
the  executors  of  his  will.  The  action  is  upon  a  contract  of 
subscription  to  the  capital  stock  of  the  plaintiflf  corporation. 
It  appears  from  the  complaint  that  Burnham,  in  May,  1869, 
subscribed  for  and  agreed  to  take  one  hundred  shares  of  the 
capital  stock,  and  pay  for  the  same  as  follows:  five  per  cent 
of  the  par  value  down,  and  the  balance  of  the  par  value, 
to  wit,  twenty-five  dollars  upon  each  share  so  subscribed  for, 
from  time  to  time,  as  the  directors  of  the  corporation  should 
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order.  Burnham  has  paid  forty  per  cent,  or  ten  dollars,  on 
each  share  subscribed  for,  leaving  sixty  per  cent,  or  fifteen 
dollars,  on  each  share  unpaid.  The  complaint  alleges  that 
a  large  number  of  other  persons  besides  Burnham  also  sub- 
ecribed  for  the  capital  stock,  to  the  extent  and  amount  of  all 
the  shares  into  which  the  capital  stock  was  divided,  upon 
agreements  similar  in  all  respects  to  Burnhara's  agreement. 
It  is  further  stated  in  the  complaint  that  in  November,  1869, 
a  suit  was  commenced  in  the  circuit  court  of  Cook  County, 
Illinois,  wherein  one  Terwilliger,  a  stockholder,  was  plaintiff, 
in  behalf  of  himself  and  other  stockholders  similarly  situ- 
ated, against  the  plaintiflf  corporation  and  other  defendants, 
which  suit  is  still  pending  and  undetermined.  The  corpora- 
tion appeared  in  that  action,  and  submitted  to  the  jurisdic- 
tion of  the  court.  In  the  proceedings  therein  taken,  the 
court,  among  other  things,  took  control  of  the  powers  and 
property  of  the  corporation,  appointed  a  receiver,  with  the 
usual  powers  of  a  receiver,  to  take  charge  of  the  affairs  of  the 
corporation,  manage  its  business,  collect  the  assets,  and  pay 
the  debts  of  the  corporation.  It  is  alleged  that  in  July,  1886, 
the  corporation  was  justly  indebted  to  sundry  persons  in  a 
large  amount,  namely,  in  the  sum  of  four  hundred  thousand 
dollars,  the  whole  of  which  indebtedness  accrued  against  the 
company  after  Burnham  entered  into  his  contract  of  subscrip- 
tion, and  that  the  corporation  has  no  property,  except  the 
amounts  unpaid  upon  the  shares  of  the  capital  stock,  to  pay 
or  meet  this  indebtedness;  that  the  unpaid  shares  are  largely 
in  excess  of  said  indebtedness.  And  it  is  further  alleged  that, 
before  said  last-named  date,  a  small  number  of  its  stockholders 
had  paid  to  the  plaintiflf  twenty-five  dollars  on  each  of  its 
shares  of  stock  subscribed  for  by  them  respectively,  being  the 
par  value,  and  in  full  of  the  same;  that  none  of  the  remainder 
of  said  stockholders  and  subscribers  had  before  said  last- 
named  date,  nor  have  any  of  them  now,  paid  more  than  ten 
dollars  upon  each  of  the  shares  of  the  capital  stock  severally 
subscribed  for  or  held  by  them;  that  many  of  them  have 
never  paid  more  than  fifty  cents  upon  each  of  such  shares 
severally  subscribed  for  by  them,  and  there  was,  on  said  last- 
named  date,  a  balance  and  amount  unpaid  upon  each  of  the 
shares  of  the  capital  stock  (except  those  which  had  been  paid 
for  in  full,  as  aforesaid),  including  those  subscribed  for  by 
the  defendant  Burnham,  of  not  less  than  fifteen  dollars,  which 
the  stockholders  are  severally  liable  to  pay,  when  called  upon 
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and  ordered  to  pay  according  to  the  terjns  of  their  several 
agreements  of  subscription;  and  that  the  stockholders  have 
been  ordered  to  contribute  thirty-five  per  cent  of  the  par 
value  of  the  shares  of  stock  subscribed  for,  to  be  used  and 
applied  to  the  payment  of  the  indebtedness  of  the  corpora- 
tion, and  of  the  expenses  of  the  receiver  incurred  in  and 
about  its  affairs. 

The  corporation  brings  this  suit  to  recover  this  thirty-five- 
per-cent  assessment  or  call  upon  the  stock  purchased  by  Mr. 
Burnham.  A  number  of  objections  were  taken  by  way  of 
demurrer  to  the  complaint  in  the  circuit  court,  which  were 
ably  discussed  on  the  oral  argument  at  this  bar.  From  the 
view  which  we  have  taken  of  the  complaint,  we  do  not  deem 
it  necessary  to  consider  all  these  points.  We  shall  assume, 
for  the  purposes  of  this  appeal,  without  deciding  other  points, 
that  the  action  may  be  prosecuted  in  the  name  of  the  corpo- 
ration, even  after  the  appointment  of  a  receiver,  and  ordering 
him  to  take  charge  and  control  of  its  property,  collect  its 
assets,  and  pay  its  debts.  We  will  further  assume  that  the 
Illinois  court  of  equity  in  the  suit  before  it,  having  also  be- 
fore it  all  the  evidence  as  to  the  organization  of  the  corpora- 
tion, the  validity  of  the  stock  subscriptions,  and  the  lidbilities 
of  the  corporation,  could  decree  or  make  a  call  on  the  unpaid 
subscriptions  to  the  stock  in  the  same  manner  and  with  like 
effect  as  though  the  directors  of  the  corporation  themselves 
had  ordered  the  assessment,  as  they  were  authorized  to  do 
by  the  contract  of  subscription.  But  we  fully  agree  with  the 
appellants'  counsel  that  any  call  or  assessment  made  upon 
the  shares  must  be  uniform,  and  in  ratable  amounts,  and 
that  any  call  or  assessment  which  requires  some  share-holders 
to  pay  a  higher  rate  than  other  share-holders  is  unjust,  and 
should  not  be  enforced.  We  have  referred  to  the  averment 
of  the  complaint  which  states  that  some  of  the  stockholders 
have  paid  ten  dollars,  or  forty  per  cent,  on  each  share  of 
stock  held  by  them,  while  many  of  the  stockholders  have 
never  paid  more  than  fifty  cents,  or  two  per  cent,  on  a  share. 
It  requires  no  argument  to  show  that  such  a  call  or  assess- 
ment on  the  stock  is  grossly  unequal  and  unjust.  We  think 
Mr.  Morawetz  states  the  correct  rule  on  this  subject  in  the 
following  language:  "Justice  between  the  share-holders  of  a 
corporation  requires  that  all  the  share-holders  should  contrib- 
ute in  respect  to  their  shares  at  the  same  time,  and  in  ratable 
amounts.   A  call  requiring  some  share-holders  to  pay  in  more 
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than  others  would  therefore  be  invalid.  But  if  some  share- 
holders have  already  contributed  more  than  otherb,  it  would 
be  not  only  the  right  but  the  duty  of  the  directors  to  make 
calls  upon  the  other  share-holders  in  such  amounts  as  to 
equalize  tlie  contributions  of  all":  Morawetz  on  Private  Cor- 
porations, 2d  ed.,  sec.  154.  See  also  Pike  v.  Bangor  etc.  R.  R. 
Co.,  68  Me.  445.  Cook  on  Stocks  and  Stockholders,  2d  ed., 
eec.  114,  says:  "A  call  ....  must  be  made  on  all  alike,  or 
it  will  be  void.  The  courts  will  not  allow  the  directors  of  a 
company  so  to  proceed  as  to  require  some  stockholders  to  pay 
calls,  and  not  to  require  others  to  do  the  same."  And  this 
accords  with  common  sense,  and  all  notions  of  equity  and 
fairness. 

It  is  also  objected  that  the  assessments  exceeded  in  amount 
what  was  needed  for  the  payment  of  the  debts  of  the  corpora* 
tion  and  the  legitimate  expenses  of  administering  its  affairs. 
We  shall  not  go  into  that  question  at  this  time.  Presumably, 
the  court  examined  into  the  financial  condition  of  the  corpo- 
ration, and  determined  what  amount  of  money  it  was  neces- 
sary to  raise  to  meet  its  liabilities.  But  neither  the  court  nor 
the  directors  were  authorized  to  make  an  assessment  so  un- 
equal and  partial  as  the  complaint  shows  was  made  in  this 
case;  and  the  very  intelligent  counsel  for  the  plaintiff  did  not 
claim  that  a  partial  and  unequal  assessment  was  valid,  but 
he  insisted  that  we  must  presume  that  the  assessment  was 
equal  and  fair;  that  the  stockholders  who  had  paid  but  two 
per  cent  on  their  shares  had  paid  other  assessments  so  as  to 
equalize  all  the  calls,  and  make  them  forty  per  cent.  We  do 
not  see  how  such  a  presumption  can  be  made  in  view  of  the 
averments  in  the  complaint,  for  it  is  distinctly  alleged  that 
fciome  of  the  stockholders  have  paid  forty  per  cent  of  the  par 
value  of  their  shares,  while  many  others  have  paid  only  fifty 
cents  on  each  share, —  in  other  words,  have  paid  but  two  per 
cent  on  the  par  value  of  the  shares.  With  such  a  state  of 
facts,  how  a  horizontal  assessment  of  thirty-five  per  cent  on 
all  the  shares  can  be  said  to  be  uniform  and  just  passes  our 
comprehension.  It  is  certainly  no  "  forced  inference  "  from 
the  complaint  that  the  assessment  alleged  to  have  been  made 
is  illegal,  and  does  not  furnish  a  proper  basis  for  this  action. 
Nor  can  the  fact  that  the  call  or  assessment  was  made  by  the 
court  in  the  suit  before  it  change  our  conclusions  as  to  its 
inequality  and  unfairness.  A  court  by  its  decree  cannot 
make  that  which  is  essentially  wrong  and  unjust  right  and 
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just.  "But  it  is  paid  we  must  give  full  faith  and  credit  to  the 
l)roceedings  of  tlio  Illinois  court,  and  that  we  should  not 
presume  it  would  make  an  unfair  and  unequal  assessment. 
But  we  must  take  the  allegations  of  the  complaint  as  we  find 
them,  and  give  them  their  obvious  sense  and  meaning;  and 
when  it  is  stated  that  some  of  the  share-holders  have  paid 
forty  per  cent  of  their  subscriptions,  while  others  have  paid 
but  two  per  cent,  and  then  proceeds  to  claim  that  a  hori- 
zontal assessment  of  thirty-five  per  cent  is  made  on  all  share- 
liolders  alike,  we  think  it  fairly  appears  that  an  unequal  and 
unjust  assessment  was  made.  We  do  not  intend  to  express 
any  definitive  opinion  as  to  the  real  effect  of  the  decree  of  the 
Illinois  court,  or  as  to  how  far  it  concludes  the  rights  of  share- 
holders who  were  not  parties  to  that  proceeding.  Those  ques- 
tions are  not  now  necessarily  before  us,  and  may  be  postponed 
until  they  arise.  We  confine  our  decision  to  the  objection 
that  the  complaint  shows  an  unlawful  and  illegal  call  or  as- 
sessment upon  Mr.  Burnham,  which  should  not  be  enforced. 
The  demurrer  to  the  complaint  was  well  taken,  and  should 
have  been  sustained. 

The  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law.  

CoKPORATiONS  —  Calls  AND  ASSESSMENTS.  —  An  assessment  which  is  not 
maile  on  all  the  shares  alike  is  invalid,  and  creates  no  liability:  Pile  v.  Ban* 
gor  tie.  R,  R.  Co.,  68  Me.  445.  It  is  a  question  whether  a  mataal  insarano* 
company  can  prescribe  diflferent  rates  of  contribution  founded  only  oa  th« 
inai^nitude  of  the  premium  notes:  Bangs  r.  Duckinfield,  18  N.  Y.  592.  Aa 
to  the  general  liability  of  stockholders  on  calls  and  the  tests  of  the  validity 
of  the  same,  see  extended  note  to  Thompson  t.  Reno  etc  Bank,  3  Am.  Sk 
Rep.  806. 


O'Malley  V,  Ruddy. 

[79  Wisconsin,  147.] 
MORTOAOE  OF   A  HOMESTEAD   IS   NOT   VaLID    HNLESS   SiONKD   BT   TkjTH   HrV 

BAND  AND  WiFK;  and  her  answer  in  a  suit  to  foreclose  a  mortgage,  ad* 
mittiug  it  to  be  Talid  and  consenting  to  its  foreclosnre,  is  not  equiralent 
to  her  signing  it. 
Marrikd  Woman*!  Signature  to  a  Note  does  not  Crkatb  ant  Indkbtsd- 
NESS  AOAIN3T  Her  nuless  she  had  a  separate  estate  or  bnsinesa. 

MORTCAOK  WILL    NOT    BR  REFORMED    SO  A3  TO   INCLUDE  THK    HOMESTEAD   OF 

THE  MoRTOAGoas,  tliout,'h  such  homestead  was  intended  to  be  embraced 
in  it,  if  ilic  stritute  of  the  state  declares  that  no  mortgage  of  a  home* 
■temd  by  a  married   man  shall    be  valid   or  of  any  eflfect  without  the 
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elgnatnre  of  his  wife  to  the  same,  thongh  before  mit  wai  brought  th« 
hnsband  had  died,  and  the  widow  by  her  answer  assented  feo  mch  r«f« 
ormation. 

Bashford,  0^  Connor,  and  Polleys,  for  the  appellant. 

H.  W.  Chynowethj  for  the  respondent. 

Lyon,  J.  The  proposition  maintained  by  counsel  for  plain- 
tiff, and  which  covers  the  whole  case,  is,  that  "in  order  to 
carry  out  the  original  intention  of  the  parties,  the  error  of  de- 
sciption  in  the  mortgage  may  be  corrected  so  as  to  embrace 
the  homestead,  the  husband  being  dead  and  the  widow  con- 
senting thereto,  especially  as  the  consideration  for  the  mort- 
gnge  was  the  joint  indebtedness  of  the  husband  and  wife." 

The  above  proposition  contains  two  statements  or  assump- 
tions of  fact  which  require  consideration.  One  is,  that  the 
widow  of  Austin  Ruddy  consents  to  such  reformation.  It  is 
true  that  she  does  so  in  her  answer,  but  this  is  not  an  eflfec- 
tual  consent.  Section  2203  of  the  Revised  Statutes  provides 
that  "  no  mortgage  or  other  alienation  by  a  married  man  of 
his  homestead,  exempt  by  law  from  execution,  shall  be  valid 
or  of  any  effect  as  to  such  homestead  without  the  signature  of 
his  wife  to  the  same."  Hence  no  valid  conveyance  of  his 
homestead  can  be  made  by  a  husband  unless  his  wi''e  signs 
the  same.  The  widow  of  Austin  Ruddy  has  not  s'gned  any 
such  conveyance,  and  her  answer  admitting  that  the  mort- 
gage in  suit  ought  to  be  reformed  to  include  the  homestead  is 
not  equivalent  to  such  signing.  Of  course,  she  may  now  law- 
fully convey  to  the  plaintiff,  or  any  other  peison,  her  interest 
in  the  honiestead;  but  such  a  conveyance  wui.ld  not  affect 
the  rights  of  the  children  and  heirs  of  Austin  Rudtly,  to  whom 
the  reversionary  interest  therein  has  descended. 

The  other  fact  assumed  in  the  above  prescription  is,  that 
the  mortgage  was  given  to  secure  the  joint  indebtedness  of 
the  husband  and  wife.  The  proofs  do  not  sustain  this  as- 
sumption. True,  Mrs.  Ruddy  signed  the  note,  to  secure 
which  the  mortgage  was  given,  with  her  husband,  but  the 
note  was  for  money  and  supplies  furnished  to  be  used,  and 
which  were  used,  for  the  support  and  maintenance  of  Austin 
Ruddy  and  his  family.  Such  support  and  maintenance  was 
a  legal  charge  against  Austin  Ruddy  alone,  and  his  wife 
could  not  bind  herself  to  pay  therefor,  unless  she  had  a  sepa- 
rate estate  or  business.  There  is  no  proof  or  claim  that  she 
had  either.     She  was  therefore  under  the  common-law  dis- 
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ability  of  coverture,  and  hence  her  signature  to  the  note  did 
not  create  an  indebtedness  against  her.  The  cases  deter- 
mined by  this  court  in  which  it  is  so  held  are  quite  numer- 
ous, and  entirely  uniform.  Some  of  them  are  cited  in  the 
opinion  by  Mr.  Justice  Caseoday  in  Krotiakop  v.  Shontz^  61 
Wis.  204;  37  Am.  Rep.  817.  In  all  the  cases  in  this  court 
cited  by  counsel  to  maintain  the  opposite  doctrine  the  wife 
had  a  separate  estate  or  business.  It  must  be  held  that  the 
mortgage  debt  was  the  debt  of  Austin  Ruddy  alone. 

The  admission  of  the  widow  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  the  claim  that  she  is  liable  for  the 
mortgage  debt,  being  thus  eliminated  from  the  case,  the  ques- 
tion for  determination  is.  Can  the  mortgage  be  reformed  to 
include  the  homestead,  as  the  parties  to  it  intended  it  should, 
the  same  having  been  the  homestead  of  Austin  Ruddy  when 
the  mortgage  was  executed,  and  continuously  remaining  such 
until  he  died,  and  having  been  the  homestead  of  bis  widow 
ever  since?  On  the  authority  of  PeUsch  v.  Hambach,  48  Wis. 
443,  which  is  like  this  case  in  every  essential  particular,  this 
question  must  be  answered  in  the  negative.  There,  as  here, 
an  attempt  was  made  by  husband  and  wife  to  mortgage  their 
homestead,  but  by  mistake  [the  homestead  lot  was  not  in- 
cluded in  the  mortgage.  The  husband  afterwards  died,  and 
his  widow  succeeded  to  his  estate,  including  such  homestead, 
as  heir  or  devisee.  The  lot  remained  the  homestead  of  the 
parties  until  the  husband's  death,  and  of  the  wife  from  that 
time  until  the  date  of  judgment.  The  fact  last  stated  does 
not  clearly  appear  in  the  report  of  the  case,  but  the  record 
shows  that  the  circuit  court  so  found,  and  the  accuracy  of  the 
finding  was  unchallenged.  The  relief  demanded  was  the 
same  as  that  demanded  here.  The  circuit  court  refused  to 
reform  the  mortgage,  and  this  court,  on  appeal,  aflBrmed  the 
ruling.  We  seldom  find  two  cases  entirely  independent  of 
each  other  so  essentially  alike  in  their  facts. 

It  is  quite  true  that  the  decision  in  Petesch  v.  Harribachy  48 
Wis.  413,  was  by  an  equally  divided  court,  but  until  over- 
ruled it  is  authority  in  this  court:  See  Lathrop  v.  Knapp,  37 
Wis.  307.  The  court  has  not  yet  overruled  and  is  not  now 
prepared  to  overrule  it  To  do  so  at  this  late  day  might  di- 
vest or  disturb  property  rights  acquired  on  the  faith  of  it.  It 
should  be  left  to  the  legislature  to  enact  a  different  rule,  if  it 
is  deemed  desirable  to  change  the  rule. 

Conrad  v.  Schwambf  53  Wis.  372,  is  not  in  conflict  with 
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Petesch  v.'Hamhach,  48  Wis.  413.  In  Conrad  ▼.  Sehwamhy  53 
"Wis.  372,  the  mistake  occurred  in  a  deed  which  was  intended 
to  convey  a  homestead,  but  which  failed  to  do  so.  The  pur- 
chaser went  into  possession  of  the  homestead  under  the  deed, 
and  the  grantors  and  their  family  removed  to  Minnesota, 
where  the  husband  died  eight  years  later.  The  widow  and 
family  continued  to  reside  in  that  state.  The  propositions 
decided  in  that  case  are  accurately  stated  in  a  head-note  as 
follows:  "A  deed  executed  by  husband  and  wife,  which, 
though  otherwise  complete,  fails  through  a  misdescription  to 
convey  the  land  intended,  being  the  grantors'  homestead,  must 
be  treated  as  an  executory  contract  by  the  husband  to  convey, 
which  equity  will  enforce,  after  the  homestead  right  ceases 
^igainst  the  husband  (or  against  his  heirs  after  his  death  in- 
testate), though  not  against  his  widow."  The  controlling 
difference  between  these  two  cases  is,  that  in  one  of  them  the 
homestead  intended  to  be  mortgaged  remained  a  homestead 
from  the  execution  of  the  mortgage  until  the  trial,  while  in 
the  other  the  premises  pennanently  ceased  to  be  a  homestead 
on  the  execution  of  the  deed.  Because  the  homestead  char- 
iicter  continued  in  the  one  case,  as  it  does  in  this  case,  refor- 
mation of  the  mortgage  was  denied,  and  because  it  had 
terminated  in  the  other  case  the  deed  was  reformed  as  to  the 
heirs.     It  is  manifest  that  there  is  no  conflict  in  the  cases. 

For  the  reasons  above  suggested,  the  circuit  court  properly 
refused  to  reform  the  mortgage,  and  the  judgment  must  be 
aflBrmed. 

The  Court.    Judgment  affirmed. 


Homestead  —  Mortoaor  —  Husband  and  With.  —  To  release,  convey,  or 
waive  homestead  rights,  the  requirements  of  the  statute  must  be  strictly 
complied  with:  Oage  v.  Wheeler,  129  111.  197;  Lubbock  v.  McMann,  82  Cal. 
22<5;  16  Am.  St.  Rep.  108;  Jones  v.  Roper,  86  Ala.  210;  Moran  v.  Clark,  30 
W.  Va.  358;  8  Am.  St.  Rep.  66.  A  mortgage,  therefore,  of  a  homestead  ex- 
€cuteil  by  a  married  man,  without  the  proper  concurrence,  signature,  and 
acknowledgment  of  his  wife,  is  invalid:  McCreery  v.  Schaffer,  26  Neb.  173; 
Rulifiman  v.  Ritmmel,  12  Iowa,  40;  Oleason  v.  Spray,  81  Cal.  217;  15  Am. 
St.  Rep.  47,  and  note;  AU  v.  Banhoizer,  39  Minn.  511;  12  Am.  St.  Rep.  681; 
note  to  Witheiinijton  v.  Mason,  11  Am.  St.  Rep.  45;  note  to  Moran  v.  Clark, 
8  Am.  St.  Rep.  87,  88;  Smith  v.  Pearce,  85  Ala.  264;  7  Am.  St.  Rep.  44; 
Duncan  v.  Moore,  67  Miss.  136.  In  Kansas  the  joint  consent  of  the  husband 
and  wife  need  not  be  expressed  in  writing,  to  eflfect  a  valid  alienation  of  their 
homestead:  Dudley  v.  Shaw,  44  Kan.  683. 

HoMESTKAD  —  HusRAND  AND  WiFK. — As  to  whether  a  mortgage  of  a 
homestead  executed  by  one  spouse  may  become  operative  on  subsequent 
abandonment,  or  on  the  property  becoming  vested  solely  in  the  spouse  who 
▲u.tiT.  IvKP.,  Vol.  XXIV.  — 46 
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made  the  conveyance,  see  Alt  ▼.  Baiiholttr,  39  Minn.  SI1;  12  Am.  Si.  Rapb 
681,  and  extended  note  683-686;  Drake  ▼.  Painter,  77  Iow»,  78L 

IIub-BAND  AND  VViFK  —  HoMESTKAD  —  Rbtoriiatioii. — Equity  will  oev* 
r«ot  a  deacriptioQ  in  a  deed  made  by  mutual  inistaka,  and  exeoated  by  • 
husband  and  wife,  conveying  part  of  their  homestead,  when  otherwise  th« 
conveyance  was  sufficient  to  pass  the  wife's  interest:  Parker  t.  Parker,  88 
Ala.  362;  16  Am.  St.  Rep.  52;  Parker  v.  Parker,  88  Ala.  365.  A  court  of 
equity  will  not,  however,  reform  a  deed  by  a  widow  of  all  her  homestead 
estate  so  as  to  convey  merely  her  life  interest  therein,  in  the  absence  of  clear 
proof  that  •nob  waa  the  intent  of  both  parties:  Frederick  t,  HtmUrKm,  94 
Ma  9& 
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FOBKCLOSURB  OV  MORTOAOK,  AdVKRSB  ClaiuS  OF  TlTLB.  —  One  wbo  Is 
made  a  party  defendant  to  a  suit  to  foreclose  a  mortgage,  under  an 
allegiktion  that  he  claims  some  interest  in  or  lien  upon  the  mortgaged 
premises,  may,  by  his  answer,  set  up  a  paramount  claim  to  such  preni> 
ises,  and  such  claim  may  be  tried  and  determined  in  that  suit.  Th« 
only  way  in  which  the  plaintiff  can  avoid  the  trial  of  the  claim  i«  by 
discontinuing  his  action  as  to  such  defendant. 

Deed.  —  Parol  Evidence  is  Admissible  to  Show  the  Boundaries  ot  a 
Tract  of  Land  which  has  been  excepted  by  the  grantor  from  his  deed, 
by  the  description,  "one  acre  from  the  southwest  comer  of  the  south* 
west  quarter  of  the  southwest  quarter  of  section  9,  together  with  th« 
buildings  thereon ";  and  if  it  appears  from  such  evidence  that  th« 
grantor  waa,  at  the  time  of  executing  the  deed,  and  ever  thereafter,  in 
possession  of  a  dwelling  and  ont-bnildings,  and  a  tract  of  land  sixteen 
rods  long  from  east  to  west,  and  ten  rods  wide  from  north  to  south,  on 
which  such  buildings  were  situated,  and  that  an  acre  cannot  be  laid  off 
at  such  southwest  corner  which  will  include  all  such  buildings  without 
being  of  the  dimensions  named,  and  without  excluding  the  whole  of  a 
highway  running  along  the  south  side  of  the  lands  described  in  the  ex- 
ception, then  such  exception  must  not  be  considered  as  calling  for  a 
tract  in  a  square  form,  but  as  embracing  such  parallelogram,  and  exclud. 
ing  all  of  such  highway. 

Deed,  uow  siiould  be  Construed.  — The  construction  of  a  grant  must  be 
favorable,  and  as  near  the  meaning  and  intention  of  the  parties  as  the 
rules  of  law  will  admit,  and  to  ascertain  this  intention,  parol  evidence 
may  be  resorted  to,  not  to  contradict  or  vary  the  words  of  the  grant, 
but  to  show,  from  the  situation  and  conditions  of  the  subject-matter, 
what  meaning  the  parties  attached  to  the  words  used,  especially  in  mat* 
ters  of  description. 

Lands,  Drscription  of.  —  If  a  Given  Quantitt  of  Land  is  Excf,pted  out 
or  A  Corner  or  a  Tract,  it  must  be  generally  laid  off  in  a  squre  form; 
but  parol  evidence  is  admissible  to  show  that  such  was  not  the  intention 
of  the  parties,  and  their  intention,  when  shown,  must  be  respected,  and 
the  tract  laid  off  accordingly. 

Jenkins  and  Jenkins,  for  the  appellant. 

Arthur  Gough,  for  the  respondent. 
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Taylor,  J.  The  questions  arising  in  this  case  grow  out  of 
a  foreclosure  action  brought  by  the  plaintifif  and  appellant 
against  the  respondent  and  the  other  persons  named  to  foreclose 
a  mortgage.  The  mortgage  sought  to  be  foreclosed  was  given 
to  the  appellant  by  Richard  P.  Medley,  dated  October  16, 
1888,  to  secure  the  payment  of  five  hundred  dollars  and  the 
interest  thereon.  The  property  mortgaged  was  described  in 
the  mortgage  as  the  west  half  of  the  southwest  quarter  of  sec- 
tion 9,  township  30  north,  of  range  6  west,  in  Chippewa  County, 
Wisconsin.  None  of  the  defendants  in  the  action  appeared  in 
the  case  or  defended  the  action,  except  the  respondent,  Rose 
Medley.  She  answered  that  she  was  the  mother  of  the  mort- 
gagor, Richard  P.  Medley,  and  that  on  the  ninth  day  of  April, 
1884,  she  was  the  owner  in  fee-simple  of  the  west  half  of  the 
southwest  quarter  of  said  section  9,  the  property  described  in 
said  mortgage,  and  that  on  said  ninth  day  of  April,  1884,  for 
love  and  affection  for  her  said  son,  she  conveyed  to  him,  by 
an  ordinary  warranty  deed,  so  much  of  said  west  half  of  said 
section  9  as  is  described  in  said  deed,  and  no  more.  The  fol- 
lowing is  the  description  contained  in  said  deed  from  her  to 
her  said  son,  viz.:  "The  west  half  of  the  southwest  quarter  of 
section  nine  (9),  township  thirty  (30),  range  six  (6),  except 
one  acre  from  the  southeast  corner  of  the  southwest  quarter 
of  the  southwest  quarter  of  said  section,  town,  and  range,  to- 
gether with  the  buildings  thereon." 

This  deed  was  duly  recorded  in  the  proper  register's  office 
on  the  10th  of  April,  1884.  She  also  set  forth  in  her  answer 
that  at  the  time  of  and  ever  since  the  execution  of  said  deed 
to  her  said  son  she  was,  and  since  has  been,  in  the  actual  pos- 
session of  said  acre  of  land,  and  the  buildings  thereon,  and  is 
still  in  possession  of  the  same;  and  she  further  alleges  in  her 
complaint  that  the  acre  of  land  with  the  buildings  thereon 
excepted  in  her  said  deed,  and  which  8he  has  always  occu- 
pied and  still  occupies,  is  bounded  as  follows:  "  Beginning 
at  the  boundary  line  of  the  highway  which  runs  along  the 
south  side  of  said  southwest  quarter  of  the  southwest  quar- 
ter of  section  nine  (9)  aforesaid,  on  the  line  of  division  be- 
tween the  southwest  quarter  of  the  southwest  quarter  and 
the  southeast  quarter  of  southwest  quarter  of  section  nine 
(9)  aforesaid;  thence  west  along  the  boundary  line  of  said 
highway  seventeen  rods  and  three  quarters;  thence  north, 
at  right  angles  to  the  boundary  line  of  said  highway,  nine 
rods;   thence  east  to  the  boundary  line  between  the  south- 
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west  quarter  of  the  southwest  quarter  and  the  southeast 
quarter  of  the  southwest  quarter  of  section  nine  (9)  afore- 
saiil,  seventeen  rods  and  three  quarters;  thence  south,  along 
the  boundary  line  between  the  southwest  quarter  of  the  south- 
west quarter  and  the  southeast  quarter  of  the  southwest  quar- 
ter of  section  nine  (9)  aforesaid,  to  the  place  of  beginning; 
that  t^ai-i  acre  of  land  so  measured  belongs  to  this  defendant, 
and  tliat  she  is  the  owner  thereof  and  in  the  actual  possession 
of  same,  and  has  been  at  all  times  since  the  making  of  said 
deeil  to  the  defendant  Richard  P.  Medley,  and  of  the  dwell- 
ing-house and  buildings  situated  thereon,  and  was  in  such 
possession  at  the  time  of  making  of  the  mortgage  of  the  plain- 
tiff herein,  and  that  the  said  Richard  P.  Medley  had  no  right 
or  title  in  or  to  said  land  or  buildings,  and  no  power  or 
authority  to  sell  or  mortgage  same;  that  the  plaintiff  in  this 
action  has  no  right  or  power  or  permission  to  sell  or  convey 
said  land  and  premises,  or  to  exercise  any  rights  of  owner- 
ship in  or  to  same."  There  was  no  demurrer  to  the  an- 
swer. 

On  the  trial  the  plaintiff  offered  in  evidence  his  note  and 
mortgage,  and  made  the  computations  of  the  amount  due 
thereon,  and,  in  addition  to  such  evidence,  he  did  in  open 
court  "  release  all  claims  whatever  to  one  acre  from  the  south- 
east corner  of  the  southwest  quarter  of  the  southwest  quarter  of 
section  nine  (9),  town  thirty  (30),  range  six  (6),  in  Chippewa 
County,  Wisconsin,  and  the  buildings  thereon,  and  consents 
that  whatever  judgment  is  rendered  in  the  actions  shall  so 
declare,"  and  rested  his  case;  and  thereupon  Rose  Medley  was 
called  as  a  witness  in  her  own  behalf.  The  plaintiff  then 
objected  to  any  evidence  under  the  answer  of  defendant  Rose 
Medley,  upon  the  ground  that  the  same  does  not  constitute 
any  defense  whatever.  And  the  counsel  for  the  plaintiff  then 
said:  "  I  want  to  say  that,  meaning  to  release  one  acre  in  the 
corner  square  and  bounded  by  four  equal  sides."  The  court 
overruled  the  objection  to  the  evidence  offered,  and  the  de- 
fendant gave  her  testimony  in  the  action.  The  court,  under 
objections  on  the  part  of  the  plaintiff,  permitted  the  defendant 
to  show  that  one  acre  in  the  southeast  corner  of  the  eighty 
acres  described  in  her  deed  to  her  son,  in  the  form  of  a  square 
with  four  equal  sides,  would  not  include  her  dwelling-house. 

After  hearing  the  evidence,  the  court  made  the  following 
findings  of  facts  and  conclusions  of  law:  The  first,  second  and 
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third  findings  relate  to  the  mortgage,  and  the  amoant  due 

thereon.     The  court  then  makes  the  following  findings:  — 

"4.  That  the  said  defendant  Richard  P.  Medley  derived 
his  title  to  the  mortgaged  premises  from  defendant  Rose  Med- 
ley, under  a  deed  executed  by  said  Rose  Medley  several  yeara 
prior  to  the  execution  of  said  mortgage,  and  also  recorded  in 
the  office  of  the  register  of  deeds,  Chippewa  County,  Wiscon- 
sin, prior  to  the  execution  of  said  mortgage;  that  in  said  con- 
veyance said  lands  are  described  as  follows:  'The  west  half 
of  the  southwest  quarter  of  section  nine  (9),  town  thirty  (30), 
range  six  (6),  except  one  acre  from  the  southeast  corner  of 
the  southwest  quarter  of  the  southwest  quarter  of  said  section, 
town,  and  range,  together  with  the  buildings  thereon';  that 
at  the  time  of  the  making  of  said  conveyance  there  was  a 
dwelling-house,  and  some  out-buildings  used  in  connection 
therewith,  located  near  the  southeast  corner,  and  the  said  Rose 
Medley  was  in  the  actual  possession  of  said  tract  of  land,  and 
residing  in  said  dwelling-house;  that  during  all  the  time  after 
the  making  of  said  conveyance,  up  to  the  present,  said  Rose 
Medley  has  continued  to  reside  in  said  dwelling-house,  and 
used  said  out-buildings  in  connection  therewith;  6.  That  at 
the  time  of  making  of  said  conveyance  to  Richard  P.  Medley 
there  was,  and  ever  since  has  been,  a  strip  of  land  two  rods 
wide  off  from  the  south  side  of  said  described  land,  constitut- 
ing part  of  the  public  highway,  and  that  said  land,  as  used 
and  occupied  by  said  Rose  Medley,  was  bounded  on  the  south 
side  by  said  highway;  6.  That  a  square  acre  laid  oflF  from 
the  southeast  corner  of  said  land  would  not  include  the  said 
dwellhig-house;  and  that  an  oblong  square  acre  laid  oflf  from 
said  corner,  having  for  its  southern  boundary  the  center  of 
said  highway,  would  include  said  dwelling-house,  but  would 
not  include  all  the  other  buildings  referred  to  as  used  in  con- 
nection therewith;  but  an  acre  so  laid  ofif  from  said  corner, 
excluding  the  highway,  that  is,  taking  for  the  corner  the  point 
where  the  east  boundary  of  said  land  intersects  with  the  high- 
way, would  include  all  of  said  buildings;  said  acre  would  be 
sixteen  rods  long  on  the  south  boundary,  and  ten  rods  wide 
on  the  east  boundary." 

And  as  conclusions  of  law  the  court  finds  as  follows:  — 
"  1.  That  said  conveyance  from  Rose  Medley  to  Richard  P. 
Medley  should  be  construed  with  reference  to  the  circum- 
stances attending  the  transaction,  the  situation  of  the  parties, 
state  of  the  property,  the  location  of  said  dwelling-house,  and 
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other  buildings,  and  the  existence  of  the  highway;  and  hav- 
ing regard  for  these  circumstances,  the  court  holds  that  it  was 
the  evident  intention  of  the  parties,  by  the  language  used  in 
said  conveyance,  that  the  acre  excepted  should  be  laid  off 
from  the  southeast  corner  of  said  west  half  of  the  southwest 
quarter  in  said  section  nine  (9),  excluding  the  highway,  so 
as  to  include  said  dwelling-house  and  said  out-buildings  used 
ii)  connection  therewith  as  the  same  were  located  at  tlie  time 
of  the  execution  of  said  conveyance,  which  said  acre,  as  near 
as  can  be  determined  from  the  testimony,  is  bounded  as  fol- 
lows: Beginning  at  a  point  where  the  east  boundary  line  of 
the  southwest  quarter  of  the  southwest  quarter  of  section  nine 
(9),  town  thirty  (30),  range  six  (6),  intersects  with  the  high- 
way  on  the  south  side  of  said  land;  thence  west  along  the 
said  highway  sixteen  rods;  thence,  at  right  angles,  north  ten 
rods,  to  the  said  east  boundary  line  of  said  land;  thence,  at 
right  angles,  south  to  the  place  of  beginning;  2.  That  plain- 
titf  is  entitled  to  judgment  as  prayed  for  in  the  complaint, 
except  that  said  judgment  should  provide  only  for  a  sale  of 
the  west  half  of  the  southwest  quarter  of  said  section  nine 
(9),  excepting  one  acre  from  the  southeast  corner  thereof,  de- 
scribed as  aforesaid." 

The  plain tiflf  excepted  to  the  conclusions  of  law,  but  took 
no  exceptions  to  the  findings  of  fact.  The  learned  counsel 
for  the  appellant  assigns  two  errors:  1.  That  it  was  error  to 
permit  the  defendant  Rose  Medley  to  introduce  any  evidence 
under  her  answer,  on  the  ground  that  it  does  not  state  facts 
constituting  a  defense  to  the  plaintiff's  action,  or  to  any  part 
thereof ;  2.  That  the  court  erred  in  permitting  parol  evidence 
to  aid  in  construing  the  deed  given  by  the  said  defendant  to 
her  pon.  He  also  assigns  as  error  the  allowance  of  costs  to 
the  respondent. 

The  first  objection,  that  the  answer  does  not  constitute  a 
defense  to  the  plaintiff's  action,  or  any  part  thereof,  cannot 
be  sustained  under  the  rule  established  by  this  court  in 
Wick8  v.  Lake,  25  Wis.  71;  Roche  v.  Knight,  21  Wis.  324; 
Newton  v.  Marshall,  62  Wis.  8,  17.  These  cases  hold  that 
when  the  plaintiff  in  a  foreclosure  action  makes  any  person 
defendant,  alleging  *'  that  he  claims  to  have  some  interest 
or  lien  upon  the  mortgaged  premises,  or  some  part  thereof, 
which  lien,  if  any,  has  accrued  subsequently  to  the  time  of 
said  mortgage,"  such  defendant  may  by  his  answer  set  up 
«  paramount  claim   to  the  mortgaged  premises,  or  to  some 
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part  thereof,  and  that  such  right  may  be  tried  and  adjudged 
in  the  foreclosure  action.  This  rule  is  certainly  the  correct 
rule,  and  the  only  way  the  plaintifiF  can  avoid  the  trial  of  the 
right  of  the  defendant  so  brought  into  court  by  him,  as  to  his 
paramount  title,  is  to  discontinue  his  case  as  to  such  defend- 
ant so  that  he  may  not  be  prejudice  .1  by  the  judgment  to  be 
entered  in  the  foreclosure  action:  See  Hehla  F.  Ins.  Co.  v. 
Morrison^  56  Wis.  133,  136.  As  the  plaintiff  did  not  offer  to 
discontinue  his  action  as  to  the  respondent  after  she  had  filed 
her  answer  setting  up  her  paramount  title,  he  cannot  now 
object  to  the  trial  of  her  right.  He  in  fact  admitted  her 
right,  and  offered  to  take  judgment  recognizing  her  right  to 
the  acre  excepted  in  her  deed,  but  insisted  that  the  excepted 
acre  should  be  in  the  form  of  a  square.  He  therefore  waived 
his  objection  to  her  asserting  a  right  paramount  to  his  mort- 
gage, and  insisted  in  binding  her  to  take  the  excepted  acre  in 
the  shape  which  he  claimed  was  given  to  her  by  the  law  under 
her  deed. 

The  learned  counsel  also  insist  that  the  court  erred  in  per- 
mitting respondent  to  introduce  parol  evidence  of  the  situation 
of  her  buildings  in  the  southeast  corner  of  said  west  half  of 
the  southwest  quarter  mentioned  in  her  deed  to  her  son,  for 
the  purpose  of  locating  the  acre  of  land  so  excepted  from  her 
deed;  the  claim  being  that  the  exception  in  the  deed  is  the 
exception  of  an  acre  in  the  southeast  corner  in  the  form  of  a 
Bquare,  and  that  parol  evidence  is  inadmissible  to  show  that 
any  other  form  was  intended  by  the  parties.  The  rule  con- 
tended for  by  the  learned  counsel  is  undoubtedly  the  correct 
rule,  when  there  is  nothing  else  in  the  deed  which  calls  for  a 
different  form.  But  the  rule  does  not  apply  to  a  case  when 
the  exception  is  of  a  certain  quantity  of  land,  and  the  excep- 
tion from  the  tract  described  in  the  conveyance  refers  to 
other  objects  than  mere  locality.  It  is  not  denied  by  the 
learned  counsel  that  if  the  exception  had  been  of  one  acre  in 
the  southeast  corner  of  the  tract  conveyed,  including  the 
grantor's  dwelling-house  situated  thereon,  that  evidence  would 
not  be  admissible  to  show  that  one  acre  in  a  square  form 
would  not  cover  the  dwelling-house,  and  that  in  such  case 
the  bounds  of  the  acre  should  be  so  located  as  to  include  the 
dwelling-house,  if  this  could  be  done,  and  still  locate  the  acre 
on  the  southeast  corner  of  the  tract  conveyed.  The  sur- 
roundings and  the  objects  on  the  ground  would  control  the 
■hape  of  the  acre,  which,  in  the  absence  of  such  surroond- 


712  LiiGo  V.  Medley.  [Wisconsin, 

inga  and  objects  called  for  in  the  deed,  the  law  would 
construe  to  mean  a  square  acre.  In  sucli  case  there  is  no 
uiistuke  in  the  description,  which,  if  corrected  at  all,  must  be 
corrected  in  an  action  brought  for  that  purpose.  It  is  a  mere 
question  of  the  location  of  the  tract  excepted  in  the  con- 
veyance. 

But  the  learned  counsel  insists  that  an  acre  in  a  square 
form  will  cover  all  the  material  calls  for  boundary  mentioned 
in  the  deed,  because  the  evidence  shows  that  an  acre  in  a 
square  form  will  include  some  of  the  buildings  of  the  de- 
fendant situate  in  the  southeast  corner  of  the  land  described 
in  the  deed.  That  fact  we  do  not  think  meets  the  call  for 
the  buildings  evidently  intended  by  the  parties  to  the  deed. 
Such  acre  would  not  include  the  defendant's  dwelling-house, 
which  was  evidently  far  the  most  valuable  building  situate 
on  the  southeast  corner  of  the  land  described  in  the  deed; 
and  that  fact,  with  the  other  evidence  introduced,  raises  a 
fair  presumption  that  that  building,  of  all  others,  was  the 
one  intended  by  the  parties  as  one  of  the  buildings  which 
they  intended  the  excepted  acre  should  include. 

It  is  true  that  the  description  of  the  excepted  acre  in  the 
conveyance  from  the  mother  to  the  son  is  not  as  particular 
and  specific  as  it  should  have  been,  but  under  the  evidence 
showing  that  at  the  time  the  conveyance  was  made  the  gran- 
tor owned  an  adjoining  eighty  acres,  and  that  her  dwelling- 
house  and  outhouses  were  situate  on  the  eighty  acres  con- 
veyed to  her  son,  that  these  houses  constituted  her  home  at 
the  time,  and  that  after  the  execution  of  the  deed  she  re- 
mained in  the  occupation  of  her  dwelling  and  outhouses  as 
she  had  done  before,  claiming  to  own  the  same,  strongly  tend 
to  show  that  such  dwelling-house  and  other  buildings  were 
situate  on  the  acre  excepted  in  the  conveyance  to  her  son;  and 
as  an  acre  of  land  can  be  laid  off  in  the  southeast  corner  of 
the  tract  described  in  the  conveyance  in  a  convenient  and 
useful  form,  so  as  to  include  the  buildings,  it  seems  to  us  that 
the  court  properly  directed  that  it  should  be  so  laid  off  and 
bounded.  The  words  in  the  description  are  general,  and  not 
specific,  and,  in  the  absence  of  anything  indicating  a  difl'erent 
boundary,  the  law  would  determine  that  the  acre  should  be  a 
square;  but  when  there  is  anything  in  the  description  which 
would  not  be  complied  with  by  making  the  acre  a  square, 
then  the  question  as  to  what  was  intended  by  the  parties  by 
the  words  used  is  to  be  determined  by  the  surrounding  cir* 
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cumstances.  In  such  case  there  is  a  latent  ambiguity  on  the 
face  of  the  deed  when  applied  to  the  facts  existing  at  the 
time  the  conveyance  was  executed,  and  the  intent  of  the  par- 
ties in  such  case  becomes  a  question  of  fact,  and  not  one  of 
law,  to  be  determined  alone  by  the  mere  words  used  in  the 
conveyance. 

The  rule  applicable  to  this  case  is  well  stated  in  Dunn  v, 
English,  23  N.  J.  L.  126,  128.  In  that  case  the  court  say: 
"  The  construction  of  the  grant  must  be  favorable,  and  as 
near  the  mind  and  intention  of  the  parties  as  the  rules  of 
law  will  admit,  and  to  ascertain  this  intention  parol  evi- 
dence may  be  resorted  to,  not  to  contradict  or  vary  the  words 
of  the  grant,  but  to  show  from  the  situation  and  condition  of 
the  subject-matter  what  meaning  the  parties  attached  to  the 
words  used,  especially  in  matters  of  description."  The  rule 
above  stated  was  recognized  and  approved  by  this  court  in 
the  opinion  of  the  late  learned  Chief  Justice  Ryan  in  the  case 
of  Lyman  v.  Bahcock,  40  Wis.  512.  See  also  Ganson  v.  Madi- 
gan,  15  Wis.  144;  82  Am.  Dec.  659;  Prentiss  v.  Brewer,  17  Wis. 
635;  86  Am.  Dec.  730;  Rockwell  v.  Mutual  L.  Ins.  Co.,  21  Wis. 
548;  Sawyer  v.  Dodge  Co.  Mut.  Ins.  Co.,  37  Wis.  503.  This 
rule  is  peculiarly  applicable  to  the  case  at  bar.  The  parol 
evidence  was  offered  to  show  what  the  intention  of  the  par- 
ties was  as  to  the  land  excepted  from  the  deed  from  the 
mother  to  the  son.  It  does  not  contradict  the  language  used 
in  the  deed,  but  tends  to  explain  its  meaning  as  intended  by 
the  parties  at  the  time.  The  fact  that  the  respondent  lived, 
at  the  time  the  conveyance  to  her  son  was  made,  in  the  south- 
east corner  of  the  eighty  acres  described  in  the  deed,  that  she 
had  no  other  home,  and  owned  a  farm  adjoining,  explains 
what  was  intended  by  the  use  of  the  words  in  the  deed,  "to- 
gether with  the  buildings  thereon,"  and  it  overcomes  the  gen- 
eral presumption  that,  without  any  explanation,  an  acre  in 
the  southeast  corner  of  the  land  conveyed  must  be  construed 
to  mean  a  square  acre.  We  think  there  was  no  error  in  per- 
mitting the  introduction  of  the  parol  evidence  allowed  on  the 
trial. 

The  objection  that  the  court  erred  in  allowing  costs  to  the 
respondent  cannot  be  sustained.  The  allowance  or  disallow- 
ance of  costs  to  parties  in  an  equitable  action  is  generally  in 
the  discretion  of  the  court:  See  the  last  paragraph  of  subd. 
7,  sec.  2918,  Sanborn  and  Berryman's  Ann.  Stats. 
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Wo  think  there  was  no  abuse  of  discretion  on  the  part  of 
the  court  in  allowing  costs  to  the  defendant  in  this  case. 

The  plaintiff  had  notice  of  the  respondent's  claim  to  the 
land  the  court  awarded  her,  before  and  at  the  time  he  brought 
his  action.  Her  deed  was  on  record,  and  she  was  in  the  ac- 
tual possession  of  the  land  claimed,  and  had  been  so  in  pos- 
session from  the  date  of  her  deed  down  to  the  trial  of  the 
action.  The  plaintiff  not  only  compelled  the  respondent  to 
make  good  her  claim  under  her  deed,  but  he  also  cotitended 
that,  by  reason  of  certain  admissions  and  statements  he 
claimed  had  been  made  by  her,  she  was  estopped  from  set- 
ting up  a  claim  to  the  land  awarded  to  her  by  the  court. 
There  seems  to  be  no  good  reason  for  holding  that  she  was 
not  entitled  to  recover  costs  in  the  action. 

The  Court.    The  judgment  of  the  circuit  court  is  aflBrmed. 

MoRTOAOKS  —  FoRKCLOSURB  —  Partibs.  —  Titlo  Cannot  b«  tried  in  fore- 
closure  proceedings.  There  is  no  privity  between  an  adverse  claimant  and 
the  mortgagee,  and  oonitequently  the  former  cannot  be  made  a  party  to  the 
foreclosure  suit  for  the  purpose  of  litigating  hia  title:  Note  to  King  ▼.  Maton, 
89  Am.  Dec.  434,  435;  Banning  v.  Bradjord,  21  Minn.  308;  18  Am.  Rep. 
398;  Hamhrick  v.  Russell,  86  Ala.  199;  Dtcierton  v.  Uhl,  71  Mich.  398;  Ru^ 
tery.  Reid,  121  N.  Y.  498. 

Dekds  —  Construction  —  Parol  Evidenck.  —  The  coort  must  eonstra* 
a  deed  to  coincide  with  the  intention  of  the  parties  aa  nearly  as  the  rules  of 
law  will  permit:  BosmU  v.  Budlong,  77  Mich.  338;  18  Am.  St.  Rep.  404; 
Cravens  ▼.  WlUtet  73  Tex.  677;  15  Am.  St  Rep.  803,  and  note;  Biseley  v. 
Spooner,  23  Neb.  470;  8  Am.  St.  Rep.  128,  and  note;  Saunders  t.  Saunders, 
108  N.  C.  327;  Bradish  v.  Yocum,  130  111.  386;  Adams  ▼.  Higgins,  23  Pla. 
13;  Lemon  v.  Graham,  131  Pa.  St.  447;  and  parol  evidence  may  be  resorted 
to  by  way  of  explanation,  to  ascertain  what  the  parties  really  intended: 
Wilson  V.  Cochran,  48  Pa.  St  107;  86  Am.  Dea  574;  Emery  ▼.  Webster,  42 
Me.  204;  66  Am.  Dec.  274,  and  note;  Shore  v.  Miller,  80  Ga.  93;  12  Am.  St 
Rep.  239,  and  note;  Finlnyson  v.  Finlayson,  17  Or.  347;  11  Am.  St.  Rep.  836b 
and  note;  Blow  v.  Vaughan,  105  N.  C.  198;  Bonaparte  v.  Cat-ter,  106  N.  C. 
534;  Hirlclin  v.  McCUar,  18  Or.  126;  Thompson  v.  Southern  CaU/omia  M.  IL 
Co.,  82  Cal.  497;  Enliss  v.  McAdams,  108  N.  C.  507. 

Deed  —  Description  in,  CoNSTRrcriON  of.  —  The  description  of  lands  ia 
a  deed  as  a  particular  quarter-section,  "except  two  acres  in  the  southeast 
comer,"  is  sufficiently  certain,  and  the  exception  will  be  construed  to  mean 
two  acres  in  such  corner,  lying  in  a  square,  and  bounded  by  four  sqiial  sidast 
Oreen  ▼.  Jordan,  83  Ala.  220;  8  Am.  St  Rep.  711. 
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Zbttbl  V.  City  op  West  Bend. 

[79  Wisconsin,  816.] 
Fvauo  NviBAKCT.  — BsFOBB  ▲  Privatb  PxBsoir  CAN  Sustaut  ah  AonoH 
mr  AooouHT  or  a  Public  Nuisancb,  he  mast  show  that  the  damage 
■offered  by  him  differs  from  that  suffered  by  the  public,  in  kind  as  well 
M  in  degree.  Therefore  he  cannot  maintain  an  action  for  obstructing 
a  pnblie  street,  when  his  only  special  damage  is,  that  in  driving  to  and 
from  hit  garden  he  is  compelled  to  take  a  more  inconvenient  and  cir* 
enitons  roate. 

P.  O'Meara,  for  the  appellant. 

Barney  and  Kuechenmeister^  for  the  respondent. 

Cassoday,  J.  The  gravamen  of  the  complaint  is,  that  by 
reason  of  the  construction  of  the  school-house  in  Elm  Street, 
between  Fond  du  Lac  and  Elizabeth  streets,  the  plaintiff 
has  been  compelled,  in  driving  to  and  from  his  garden,  to 
take  a  more  inconvenient  and  circuitous  route,  to  his  damage. 
This  is  on  the  theory  that  the  plaintiff  has  sustained  special 
injury  by  reason  of  a  public  nuisance.  The  portion  of  Elm 
Street  obstructed  by  the  school-house  is  more  than  a  block 
distant  from  each  of  the  pieces  of  land  owned  by  the  plaintiff. 
The  law  applicable  is  well  stated  in  one  of  the  cases  cited  by 
the  learned  counsel  for  the  plaintiff  by  Shaw,  C.  J.,  in  these 
words:  "  It  is  a  well-settled  rule  of  law  that  if  an  individual 
suffer  special  damage  by  any  unlawful  act  in  obstructing  a 
highway,  he  shall  have  his  action,  although  the  party  doing 
the  act  is  liable  to  an  indictment.  But  without  such  dam- 
age, although  the  act  is  unlawful,  and  although  more  inju- 
rious to  one  proprietor  on  account  of  his  proximity  to  the 
highway  than  another,  still  he  cannot  have  an  action,  be- 
cause actions  would  thereby  be  multiplied  indefinitely;  but 
the  offender  shall  be  prosecuted  by  indictment,  by  which  the 
offense  shall  be  punished  and  the  wrong  redressed  once  for 
all.  What  is  special  damage  to  sustain  the  per  quod,  and 
enable  one  to  have  his  several  action  for  an  injury  common 
to  the  whole  community,  is  often  a  diflficult  question.  It 
seems  to  be  settled  by  authorities  that  it  must  be  something 
not  merely  differing  in  degree,  but  in  kind,  from  that  which 
must  he  deemed  common  to  all":  Thayer  v.  Boston,  19  Pick. 
614;  31  Am.  Dec.  159.  The  same  distinction  is  pointed  out 
and  fully  considered  by  Mr.  Justice  Lyon  in  Clark  v.  Chicago 
9tc.  R'y  Co.,  70  Wis.  597;  5  Am.  St.  Rep.  187.  In  order  to 
recover,  it  is  essential  that  the  plaintiff  allege  and  prove,  as 
there  said  by  Mr.  Justice  Lyon,  that  "the  damages  are  special 
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to  himself;  that  is,  that  the)'  result  from  an  injury  of  a  dif- 
ferent character  from  the  injury  suffereH  by  the  rest  of  the 
pubJic,  and  not  a  part  of  the  corinnon  injury  caused  by  the 
nuisance."  In  that  case  it  was  held  that  the  allegation  to 
the  oflect  that,  in  transporting  passengers  and  freight  up  and 
ilowu  the  river,  the  plaintiff  was  almost  daily  compelled  to 
take  a  more  distant  and  circuitous  route  with  his  steam- 
yucht,  by  reason  of  the  bridge  having  been  constructed  by 
the  defendant,  did  not  state  a  cause  of  action.  The  same  rule 
has  been  applied  to  the  alteration  and  discontinuance  of  a 
portion  of  a  highway:  State  v.  Barton,  36  Minn.  145;  State  v. 
Ilolman,  40  Minn.  369;  School  District  v.  Neil,  36  Kan.  617; 
69  Am.  Rep.  675.  In  Farrelly  v.  Cincinnati,  2  Disn.  516, 
cited  by  plaintiff's  counsel,  the  question  is  discussed  in  a 
very  lengthy  and  learned  opinion  by  Hoadly,  J,,  and  it  was 
there,  among  other  things,  held  that  "  a  traveler  who  is  forced 
to  abandon  his  nearest  route,  by  reason  of  the  non-repair  of 
the  street,  and  seeks  his  destination  by  a  longer  and  more 
circuitous  road,  whereby  he  suffers  injury  in  his  business, 
does  not  sustain  such  a  special  datnage  as  to  entitle  him  to 
an  action  against  the  party  charged  with  the  duty  of  keeping 
the  way  in  repair.  So,  also,  in  case  of  an  omnibus  line, 
which  has  lost  custom  by  reason  of  being  unable  to  pursue  its 
customary  route  in  consequence  of  the  founderous  condition 
of  a  street.  In  these  cases  the  damages  are  not  the  im- 
mediate consequences  of  the  wrong,  but  are  remote."  It  is 
manifest  from  the  complaint  in  the  case  at  bar  that  the  only 
special  damage  of  the  plaintiff  alleged  is  the  same  in  kind, 
though  it  may  be  greater  in  degree,  as  would  be  sustained  by  any 
person  having  occasion  to  drive  from  the  vicinity  of  the  plain- 
tiff's residence,  or  the  vicinity  of  the  east  end  of  Elm  Street, 
to  the  vicinity  of  the  west  end  of  that  street,  and  vice  versa. 
We  must  hold  that  the  complaint  states  no  cause  of  action. 
The  Court.     The  order  of  the  circuit  court  is  afl5rmed. 

Public  Nuisance  —  When  Privatb  Party  mat  Maintain  Action 
FOR.  —  A  private  person  may  maintain  an  action  for  a  public  nuisance  where 
he  sustains  damages  different  in  character  from  that  common  to  all:  Wylie 
V.  Elwood,  134  III.  281;  23  Am.  St.  Rep.  673,  and  note;  San  Joed  etc  Co.  v. 
Brooh,  74  Cal.  463;  hon  v.  Manley,  76  Ga.  804;  Mehrhofetc.  Co.  v.  Delaicare 
tie.  R.  R.  Co.,  51  N.  J.  L.  56;  PUtU  v.  Chicago  etc.  R'y  Co.,  74  Iowa,  127; 
Foqg  V.  Nevada  etc.  R'y  Co.,  20  Nev,  429;  Olatssner  v.  Anheuser  etc  Ata'n, 
100  Mo.  508;  Meinera  v.  Frederick  Miller  etc  Co.,  78  Wis.  .364.  In  Foiaaom 
V.  Landry,  123  Ind.  136,  the  facts  are  very  similar  to  those  of  the  leading 
caae,  and  the  court  enunciates  the  same  doctrine  held  here. 
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KuDB  V.  Nass. 

[TO  Wisconsin,  821.] 

lOKL  —  PbITILBOBD     CoUMaNIOATION,     WhAT     QcESTIOIfS     ABB    FOR    THI 

Ck)UKT  AND  What  tor  thb  Jury.  —  It  is  for  the  court  to  determine 
whether  the  subject-matter  to  which  the  alleged  libel  relates,  the  inter- 
est in  it  of  the  author,  or  his  relations  to  it,  are  such  as  to  furnish  an 
•xcuse;  but  the  question  of  good  faith,  belief  in  the  truth  of  the  state- 
menta,  and  the  existence  of  actual  malice  must  be  submitted  to  the 
jury. 

Ldrl.  —  A  Communication  is  Privileged,  though  made  by  one  who  haa 
no  interest  therein,  and  no  duty  to  perform  in  making  it,  if  made  to  one 
having  an  interest  in  and  a  right  to  know  and  act  upon  the  facts  stated. 
If  a  person  is  so  situated  that  it  becomes  right,  in  the  interests  of  so- 
ciety, that  he  tell  a  third  person  the  facts,  then  if  he,  bona  fide  and 
without  malice,  tells  them,  it  is  a  privileged  communication. 

Ldbl  —  Privileged  Communication.  — If  a  man  is  accused  of  seduction, 
•ad  a  friend  of  the  father  of  the  girl  alleged  to  have  been  seduced, 
at  the  instance  of  the  father,  writes  to  a  clergyman,  who  has  been 
acquainted  with  the  accused,  for  an  account  of  his  conduct  while  the 
clergyman  knew  him,  and  the  latter  gives  such  account  in  good  faith 
and  without  malice,  it  ia  privileged,  and  not  libelous,  and  no  recovery 
can  be  had  therefor. 

JuKT  Trial. — An  Instruction  that  an  Habitual  Drunkard  "means 
more  than  being  drunk  on  two  or  three  occasions  within  a  given  time,  — 
two  or  three  times  within  a  given  number  of  months;  that  it  means  the 
nse  of  intoxicating  liquors  to  such  an  extent  as  to  in  some  manner  dis- 
qualify a  man  from  pursuing  his  avocation;  but  you  can  perhaps  define 
it  as  well  as  the  court,"  —  does  not  entitle  the  losing  party  to  a  reversal 
on  the  ground  that  this  last  clause  left  it  to  the  jury  to  define  for  them- 
■elves  the  words  "habitual  drunkard." 

Action  against  the  defendant,  a  Norwegian  Lutheran  minis- 
ter, for  libel.  The  plaintiff,  while  carrying  on  the  business 
of  a  teacher  of  vocal  music,  was  arrested  on  a  charge  of  fe- 
loniously seducing  and  debauching  an  unmarried  woman. 
Her  father  procured  a  friend  to  write  to  the  defendant,  asking 
the  latter  to  furnish  all  information  within  his  knowledge  of 
the  conduct  of  the  accused  while  he  lived  in  the  congregations 
of  which  the  defendant  had  charge.  The  defendant  re- 
■ponded  in  a  lengthy  letter,  giving  an  account  of  the  accused 
not  at  all  creditable  to  him,  and  describing  him  as  "a  person 
of  an  in  a  high  degree  immoral  character,  an  habitual  drunk- 
ard, a  fighter,  dishonest  in  his  trade,  lascivious  and  frivolous 
in  his  conduct,  whose  words  are  not  to  be  believed."  The 
defendant  pleaded  that  the  letter  was  a  privileged  communi- 
cation, made  in  good  faith,  in  the  belief  of  its  truth,  and 
without  malice,  and  was  in  fact  true.  The  jury  rendered  a 
Terdict  for  the  defendant,  and  the  plaintiff  appealed. 
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Bashfordf  0*Connor,  and  Pulleys,  for  the  appellant, 

Brooh  and  lUanchard^  and  Olin  and  Butler,  for  the  re- 
spondent. 

Cassoday,  J.  The  printed  case,  like  many  others,  is  un- 
necessarily voluminous.  It  contains  over  three  hundred 
pages  of  testimony.  It  should  only  "consist  of  a  sufficient 
statement  of  the  return  "  to  intelligently  present  the  question 
relied  upon  for  a  reversal:  Sup.  Ct.  rule  8. 

The  principal  point  upon  which  the  plaintiff  seeks  a 
reversal  is  the  portion  of  the  charge  relating  to  privileged 
communications.  After  stating  the  general  nature  of  com- 
munications which  were  absolutely  privileged  and  those 
which  were  only  privileged  conditionally,  depending  upon  the 
circumstances  under  which  they  were  made,  the  trial  judge 
charged  the  jury  as  follows:  "I  instruct  you  as  a  matter  of 
law,  that  if  this  letter  of  the  3d  of  August,  1886,  was  written 
by  this  defendant,  believing  it  to  be  true,  in  good  faith,  with- 
out malice,  then  it  was  a  privileged  communication,  and  this 
action  cannot  be  maintained.  It  is  the  end  of  the  case  if  you 
should  find  that  it  is  a  privileged  communication  under  this 
rule  that  I  have  given;  and  so  you  will  examine  the  evidence 
upon  that  point."  He  then  calls  their  attention  to  the  *'  vast 
amount  of  evidence  in  the  case,"  and  directs  them  to  consider 
it  all,  and  determine  whether  the  communication  was  made 
*'  in  good  faith,  believing  it  to  be  true,  and  without  malice." 
The  verdict  determined  that  question  in  favor  of  the  defend- 
ant, and  the  evidence  is  sufficient  to  support  the  verdict. 
Upon  the  same  question  the  court  refused  to  charge,  that  "  in 
order  to  make  an  article  privileged,  two  things  must  concur: 
1.  The  party  making  the  charge  must  make  it  bona  fide,  and 
without  malice,  and  with  reference  to  sonae  subject-matter  in 
which  he  has  an  interest,  or  in  reference  to  which  he  has  a 
duty  to  perform;  2.  It  must  be  made  to  a  person  having  a 
corresponding  interest  and  duty.  There  is  nothing  disclosed 
by  the  evidence  in  this  case  which  shows  that  the  relation 
of  the  defendant  to  the  plaintiflf  or  to  Sivesind,  to  whom  the 
defendant  wrote  the  letter,  which  would  make  the  occasion  of 
the  publishing  of  the  alleged  libel  privileged."  The  impor- 
tant question,  therefore,  is,  whether  there  was  error  in  submit- 
ting to  the  jury  the  questions  of  malice,  good  faith,  and 
belief  in  the  truth  of  the  communication,  or  in  giving  the 
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portion  of  the  charged  quoted,  or  in  thus  refusing  to  charge 
as  requested. 

The  learned  counsel  on  both  sides  agree  to  the  rule  as  stated 
by  Folger,  C.  J.,  and  held  in  New  York,  "  that  it  is  for  the 
court  to  determine  whether  the  subject-matter  to  which  the 
alleged  libel  relates,  the  interest  in  it  of  the  author  of  it,  or 
his  relations  to  it,  are  such  as  to  furnish  an  excuse;  but  that 
the  question  of  good  faith,  belief  in  the  truth  of  the  state- 
ment, and  the  existence  of  actual  malice  remain  for  the 
jury:  Hamilton  v.  Eno,  81  N.  Y.  122.  Under  this  rule,  the 
question  whether  the  alleged  libel  was  conditionally  privi- 
leged was  manifestly  a  mixed  question  of  law  and  fact,  to 
be  submitted  to  the  jury  under  the  charge  of  the  court.  That 
is  what  was  done  in  this  case.  But  counsel  contend,  in  effect, 
that,  assuming,  as  we  must  upon  the  verdict,  that  the  defend- 
ant wrote  and  sent  the  letter,  believing  it  to  be  true,  in  good 
faith,  and  without  malice,  yet  the  circumstances  were  not 
such  as  to  make  it  privileged.  They  contend  that,  in  order 
to  be  privileged,  the  defendant  should  have  had  an  interest 
in  the  subject-matter  of  the  letter,  or  some  duty  to  perform  in 
reference  thereto,  and  also  that  the  person  to  whom  it  was 
addressed  should  have  had  a  coresponding  interest  or  duty; 
and  they  cite  decisions  of  learned  courts  in  support  of  such 
contention.  Some  of  those  decisions,  however,  are  inconsis- 
tent with  others  made  by  the  same  courts. 

In  Noonan  v.  Orton,  32  Wis.  112,  Dixon,  C.  J.,  approvingly 
quotes  the  language  of  Shaw,  C.  J.,  as  follows:  "Where 
words  imputing  misconduct  to  another  are  spoken  by  one 
having  a  duty  to  perform,  and  the  words  are  spoken  in 
good  faith,  and  in  the  belief  that  it  comes  within  the  dis- 
charge of  that  duty,  or  where  they  are  spoken  in  good  faith 
to  those  who  have  an  interest  in  the  communication,  and  a 
rigl.t  to  know  and  act  upon  the  facts  stated,  no  presumption 
of  malice  arises  from  the  speaking  of  the  words,  and  there- 
fore no  action  can  be  maintained  in  such  cases  without  proof 
of  express  malice":  Bradley  v.  Heath,  12  Pick.  164;  22  Am. 
Deo.  418.  These  cases  were  cited  approvingly  in  Missouri 
Pac.  R'y  Co.  v.  Richmond,  73  Tex.  575;  15  Am.  St.  Rep.  794. 
This  alternative  statement  only  makes  it  necessary  that  there 
be  an  interest  or  duty  on  the  part  of  the  person  making  the 
communication,  or  on  the  part  of  the  person  to  whom  it  is 
made,  in  order  that  it  be  conditionally  privileged.  There  are 
certainly  many  cases  holding  that  such  communication  may 
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be  conditionally  privileged  if  made  to  one  having  an  interest 
in  and  a  right  to  know  and  act  upon  the  facts  therein  stated: 
Weatherston  v.  Hawkins,  1  Term  Rep.  110;  Toogood  v.  Spy- 
ring,  1  Cromp.  M.  &  R.  181;  Kine  v.  Sewell,  3  Mees.  &  W. 
297;  Jiohshaw  v.  Smith,  38  L.  T.,  N.  8.,  423;  Waller  v.  Lock, 
45  L.  T.,  N.  S.,  242;  Tompson  v.  Dashwood,  L.  R.  11  Q.  B. 
Div.  43;  Atwill  v.  Mackintosh,  120  Mass.  177;  Sunderlin  v. 
Bradstreet,  46  N.  Y.  191;  7  Am.  Rep.  322;  Bacon  y.  Michigan 
Cent.  R.  R.  Co.,  66  Mich.  166. 

Thus  in  Robshaw  v.  Smith,  38  L.  T.,  N.  8.,  423,  it  was  said 
by  Grove,  J.,  speaking  for  the  court:  "  The  defendant  did  not 
act  as  a  volunteer,  but  was  applied  to  for  information.  When 
applied  to,  he  did  give  such  information  as  he  possessed.  He 
might  have  refused  to  give  that  information.  He  had  no 
legal  duty  cast  upon  him  to  give  any  opinion.  But  he  was 
entitled  to  give  his  opinion  when  asked,  and  a  fortiorij  as  it 
seems  to  me,  to  show  any  letters  he  had  received  bearing  on 
the  subject Every  one  owes  it  as  a  duty  to  his  fellow- 
men  to  state  what  he  knows  about  a  person  when  inquiry  is 
made;  otherwise  no  one  would  be  able  to  discern  honest  men 
from  dishonest  men.  It  is  highly  desirable,  therefore,  that  a 
privilege  of  this  sort  should  be  maintained."  Lindley,  J., 
was  of  the  same  opinion,  and  said:  "I  think  it  would  be  a 
lamentable  state  of  the  law  if,  when  a  person  asks  another  for 
information,  that  other  could  not  give  such  information  as  he 
possessed  without  exposing  himself  to  the  risk  of  an  action." 
Upon  a  review  of  the  authorities,  that  case  and  these  expres- 
sions were  fully  sanctioned  by  Jessel,  M.  R.,  in  Waller  v.  Lock, 
45  L.  T.,  N.  S.,  242,  who  went  still  further,  and  said:  "If  the 
answer  is  given  in  the  discharge  of  a  moral  and  social  duty, 
or  if  the  person  who  gives  it  believes  it  to  be  so,  that  is  enough. 
It  need  not  even  be  an  answer  to  an  inquiry,  but  the  commu- 
nication may  be  a  voluntary  one.  The  law  is  concisely  stated 
by  Lord  Blackburn  ....  thus:  'Where  a  person  is  so  situ- 
ated that  it  becomes  right,  in  the  interests  of  society,  that  he 
should  tell  to  a  third  person  facts,  then  if  he,  bona  fide  and 
without  malice,  does  tell  them,  it  is  a  privileged  communica- 
tion.' It  appear  to  me  that  if  you  ask  a  question  of  a  person 
whom  you  believe  to  have  the  means  of  knowledge  about  the 
character  of  another  person  with  whom  you  wish  to  have  any 
dealings  whatever,  and  he  answers  bona  fide,  that  is  a  privi- 
leged communication.  I  might  illustrate  this  by  the  in- 
stances of  inquiries  being  made  of  a  friend  or  a  neighbor 
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About  a  tradesman,  a  doctor,  or  a  solicitor.  Society  could 
not  go  on  without  such  inquiries.  The  whole  doctrine  of 
privilege  must  rest  upon  the  interest  and  the  necessities  of 
society.  If  every  one  was  open  to  an  action  of  libel  or  slander 
for  the  answers  he  might  make  to  such  inquiries,  it  would  be 
very  injurious  to  the  interests  of  society."  The  eminence 
of  that  late  learned  master  of  the  rolls  who  thus  expressed 
the  opinion  of  the  court,  and  the  confusion  among  some 
of  the  adjudications,  seem  to  justify  the  lengthy  quotation 
made. 

In  view  of  these  authorities,  and  others  which  might  be 
cited,  it  seems  to  us  that  the  father  of  the  girl  who  made  the 
complaint  upon  which  the  plaintiff  had  been  arrested  had  an 
interest  in  the  communication  sent  by  the  defendant,  and  had 
the  right  to  know  and  act  upon  the  facts  therein  stated;  and 
hence,  had  the  letter  been  written  by  the  defendant  in  answer 
to  inquiries  made  by  the  father  personally,  it  would  have 
been  conditionally  privileged.  The  mere  fact  that  the  letter 
was  written  by  the  defendant  in  answer  to  inquiries  made  by 
another  for  and  in  behalf  of  the  father  does  not  take  away  the 
privileged  character  of  the  communication.  This  is  manifest 
from  some  of  the  authorities  cited.  We  must  hold  that  there 
was  no  error  in  submitting  the  case  to  the  jury  on  the  theory 
that  the  communication  was  conditionally  privileged.  The 
court  also,  under  the  alleged  justification  in  the  answer,  sub- 
mitted to  the  jury  the  question  whether  all  the  charges  con- 
tained in  the  letter  were  true,  with  specific  directions  to  find 
for  the  plaintiff  if  any  one  of  them  was  false.  The  verdict,  in 
effect,  found  them  all  true,  and  there  appears  to  be  sufficient 
evidence  to  support  the  verdict  in  that  regard. 

Exception  is  taken  because  the  court  charged  the  jury  as 
follows:  "I  think  an  habitual  drunkard  means  more  than 
being  drunk  on  two  or  three  occasions  within  a  given  time, — 
two  or  three  times  within  a  given  number  of  months;  that  it 
means  the  use  of  intoxicating  liquors  to  such  an  extent  as  to 
in  some  manner  disqualify  a  man  from  pursuing  his  avoca- 
tion; but  you  can  perhaps  define  it  as  well  as  the  court."  It 
is  claimed  that  this  last  clause  left  the  jury  to  define  for 
themselves  the  words  "habitual  drunkard."  The  court  had, 
however,  already  defined  those  words  sufficiently  favorably 
to  the  plaintiff,  and  what  was  added  was  merely  to  indicate 
that  the  words  were  not  such  as  to  admit  of  a  precise  defini- 
tion, though  well  understood  by  the  public.     Manifestly  the 
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jury  were  not  misled  by  the  charge.     We  find  no  material 
error  in  the  record. 

The  Court.     The  judgment  of  the  circuit  court  is  aflfirmed. 

LnsL  —  pRiviLKJKD  CoMMUNiCATiOM.  —Whether  or  not  a  publication  is 
privileged  U  a  question  of  law  for  the  court:  Cotulla  v.  KeiT,  74  Tex.  89;  15 
Am.  St.  Rep.  819,  and  note;  Barrown  v.  BeU,  66  Am.  Dec.  479,  and  extended 
■ot«;  Howard  t.  Thompson^  21  Wend.  319;  34  Am.  Deo.  238,  and  note. 

LiBKL  —  Pbivilkoxd  Ck)MMCNiCATiON3,  What  ARK.  —  A  privileged  com- 
mnnication,  within  the  meaning  of  the  law  of  libel,  is  one  made  on  a  proper 
occasion,  from  a  proper  motive,  in  a  proper  manner,  and  bised  upon  reason- 
able or  probable  cause:  Conroyy.  Pittsburgh  Timet,  139  Pa.  St.  334;  23  Am. 
St.  Rep.  188,  and  note;  Chaffin  v.  Lynch,  84  Va.  884.  A  communication  made 
in  good  faith,  in  the  honest  belief  of  its  truth,  and  under  a  conviction  that 
the  maker  owed  »  duty  to  the  party  to  whom  it  was  made,  is  privileged: 
Frt»h  V.  CutUr,  73  Md.  87.  A  slanderous  communication  is  not  privileged, 
vnless  the  party  making  it  had  some  interest  in  the  subject-matter:  Byam  v. 
OoUint,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  note. 

DKnirmoN.  —  Habitual  Druhkbnness:  See  Young  v.  Toung,  130111.  230; 
17  Am.  St.  Rep.  813;  Mahone  t.  MaJume,  19  CaL  626;  81  Am.  Deo.  91,  and 
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[79  WiSCOMBIH,  414.] 

CkmroRATioiT  —  Th>   Enowlbdox  or  thb  Ofticers,   Agents,   and   E^- 

rLOTBKS  or  A  COBPORATION,  THROUGH  WhOH  It  MUST  ACT,  IS  Im- 
tVTMD  TO  It. 

MAvrsB  AMD  Sbbvamt  —  Vicil-PRINOIPALS. — If  a  corporation  employs  a 
aaperintendent  and  foreman  in  the  construction  of  a  building,  who 
employ  and  discharge  workmen,  and  direct  them  what  to  do,  such  su- 
perintendent and  foreman  are  vice-priucipala  in  respect  to  their  em- 
ployers. 

Master  and  Servant.  —  Ir  a  Corporation,  through  its  Agents  and 
Ehplotebs,  Throws  Snow  and  Other  Matter  upon  a  Shed,  and 
■nffers  it  to  remain  there  until,  from  this  additional  weight,  the  shed 
falls  upon  and  injures  a  common  laborer,  whose  duty  it  was  to  work 
therein,  and  who  had  no  knowledge  of  the  burden  which  had  been 
placed  on  the  shed,  he  is  entitled  to  recover  of  the  corporation  for  the 
injuries  sustained. 

Master  and  Srrvant.  —  Ir  there  are  Increased  Perils  in  a  Busi- 
ness BT  Reason  or  the  Use  or  DErEcrivB  Appliances,  or  other- 
wise, known  to  the  master,  or  for  which  he  is  responsible,  and  unknown 
to  the  servant,  if  the  latter  is  injured  thereby,  and  it  free  from  negli- 
gence, the  master  is  liable. 

Master  and  Servant. — The  Master's  Duty  Requires  Him  to  Use 
Reasonable  Diligence  in  Seeing  that  the  Flack  where  his  Ser- 
TANT8  Work  is  safe,  and  he  is  answerable  if  he  directs  the  servant  to 
work  in  a  place  which  the  master  knew,  or  ought  to  have  known,  was 
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unsafe,  if  the  servant,  being  withoat  negligence,  is  injured,  though  the 
negligence  of  a  fellow-servant  may  have  contributed  to  the  injury. 

ILiSTKR  AND  Servant.  —  The  Negligence  of  a  Fellow-servant  Con- 
TBIBUTINO  TO  THE  Injort  0»  PLAINTIFF  will  not  preclude  his  reco>  ery 
of  his  master  for  such  injury,  if  it  was  caused  by  the  master's  requiring 
ihe  servant  to  work  in  a  place  which  the  master  knew,  or  ought  to  have 
known,  was  not  safe. 

JVBT  Trial. — Instruction  to  a  Jurt,  that  if  they  find  plaintiflF  ia  nnt 
guilty  of  any  want  of  ordinary  care  which  contributed  directly  towards 
his  injury  he  is  entitled  to  recover,  does  not  entitle  the  defendant  to  a 
reversal,  if  the  judge  had,  in  other  instructions,  gone  fully  over  every 
question  involved  in  the  case,  and  stated  all  the  conditions  of  the  plain- 
ti£P's  recovery  or  defeat. 

Tomkina,  Merrill,  and  Smith,  for  the  appellant. 

Frank  A.  Rosa  and  Eric  L.  Winje,  for  the  respondent. 

Orton,  J.  The  following  are  substantially  the  facts  of  this 
case:  In  December,  1887,  the  appellant  bank  had  about  fin- 
ished the  construction  of  a  three-story  brick  bank  building. 
One  B.  B.  Scott  was  the  superintendent  of  the  entire  work, 
and  one  Robert  Huston  was  the  superintendent  or  foreman 
of  the  mason-work,  and  they  both  employed  and  discharged 
the  workmen  in  and  about  said  building.  There  was  a  shed,. 
made  of  boards,  built  under  the  direction  of  the  said  Scott 
or  Huston,  in  the  rear  of  the  bank  building,  and  about  seven 
feet  from  it,  as  a  shelter  for  brick,  and  a  large  quantity  of 
brick  was  piled  up  in  it.  A  short  time  before  the  accident, 
dSbris  of  broken  brick  and  mortar,  and  other  refuse,  had 
been  thrown  from  the  windows  of  the  bank  building  down 
upon  the  roof  of  the  shed,  and  deep  and  damp  snows  had 
fallen  on  it,  and  remained  there,  which  added  great  weight 
to  the  roof,  and  finally  caused  it  to  fall.  The  employees  of 
the  bank  had  removed  the  snow  from  the  nearly  flat  roof 
of  the  bank  building  as  a  proper  precaution  against  its 
weight.  The  plaintiff  had  been  employed  by  the  bank  as 
a  common  laborer  about  eighteen  days  before,  and  on  the 
morning  of  the  third  day  of  December,  1887,  was  employed 
in  carrying  brick  from  the  shed  to  the  alley  back  of  it,  and 
while  in  the  shed  for  such  purpose,  the  roof  fell  on  him  by 
its  superincumbent  weight,  and  badly  injured  him.  The 
shed  was  built  before  the  plaintiff  was  employed,  and  he  did 
not  know  of  the  brick,  mortar,  and  other  refuse  on  its  roof, 
and  had  not  observed  the  snow  on  it.  Another  laborer  was 
working  with  him,  who  heard  the  noise  of  the  falling  roof 
and  escaped,  while  the  plaintiff  was  caught  and  pinioned  by 
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it  while  trying  to  escape.  The  business  of  the  bank  was 
transacted  by  a  board  of  directors,  and  they  employed  the 
■aid  Scott  and  Huston.  The  plaintiff  recovered  fifteen  hun- 
dred dollars,  and  the  defendant  has  appealed. 

1.  The  first  point  made  by  the  learned  counsel  of  the  ap- 
pellant embraces  several  minor  propositions,  such  as,  —  1. 
That  the  shed  was  better  constructed  than  such  sheds  usually 
are;  2.  That  the  master  retained  no  supervision  over  its  erec- 
tion; 3.  But  employed  good  materials  and  skilled  workmen 
in  its  erection. 

There  is  no  complaint  that  the  shed  was  not  properly  built, 
or  of  the  workmen  or  materials.  The  shed  fell  in  conse- 
quenee  of  the  unusual  weight  upon  its  roof.  This  makes 
the  above  propositions  inapplicable  and  immaterial.  The 
only  pertinent  position  is,  that  the  bank  had  no  more  knowl- 
edge of  the  snow  and  rubbish  on  the  roof  than  the  plaintiflF. 

The  defendant  is  a  corporation,  that  must  in  all  cases  act 
through  officers,  agents,  and  employees,  so  that  the  knowl- 
edge of  such  agents  must  be  imputed  to  and  is  the  knowl< 
edge  of  defendant.  It  is  not  to  be  supposed  that  the  mere 
common  laborer  who  threw  this  rubbish  on  the  roof  did  so 
without  the  direction  of  those  who  had  the  right  to  do  so. 
It  was  in  evidence  that  snow,  also,  had  been  thrown  from 
the  roof  of  the  bank  building  upon  the  roof  of  the  shed, 
which  added  to  the  weight  of  the  snow  that  naturally  fell  on 
it.  It  does  not  appear  who  placed  this  additional  weight  on 
the  roof  of  the  shed.  Those  under  whose  direction  it  was 
done  knew  of  it,  and  they  might  have  reasonably  supposed 
that  it  would  endanger  the  roof.  The  common  laborers  who 
did  the  work  are  not  presumed  to  have  known  that  such 
additional  weight  to  the  roof  would  be  allowed  to  remain 
there  until  it  caused  the  roof  to  fall.  It  did  not  fall  while  it 
was  being  placed  there.  Wherein,  therefore,  were  they  who 
did  the  work  negligent?  It  was  the  constant  and  increasing 
pressure  of  its  weight  that  made  the  roof  fall.  Those  who  k-t 
it  remain  there  were  guilty  of  the  negligence,  and  they  were 
those  who  were  acting  in  the  place  of  the  company,  and  for 
whose  acts  the  company  was  responsible. 

The  company,  therefore,  knew  that  there  was  danger  to 
the  roof  in  letting  the  rubbish  and  snow  remain  on  it.  The 
plaintiff  testified  that  he  did  not  know  of  it,  and  had  not  ob- 
served it.  It  was  certainly  not  within  the  common  observa- 
tion of  the  plaintiff  and  others  who  were  engaged  in  carrying 
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brick  out  of  the  inside  of  the  shed,  so  that  they  might  be 
presumed  to  know  of  it.  Everything  done  about  that  build- 
ing or  the  shed  must  have  been  done  under  the  direction 
and  supervision  of  either  Mr.  Scott  or  Mr.  Huston,  and  they 
acted  in  all  things  for  and  in  place  of  the  company.  They 
had  the  sole  control  of  all  things  for  the  corporation,  and 
exercised  all  the  power,  judgment,  and  discretion  of  the  cor- 
poration, and  filled  the  place  of  masters  in  all  things  within 
their  powers  and  duties  as  superintendents.  They  not  only 
employed  men,  and  paid  them,  but  they  directed  them  what 
to  do.  There  is  no  chance  for  an  argument  that  these  two 
men  were  not  vice-principals  in  respect  to  the  plaintiff  and 
other  employees.  The  facts  of  the  case,  therefore,  make  the 
first  point  in  the  appellant's  brief  impertinent  and  inappli- 
cable. 

The  next  point  made  by  the  learned  counsel  of  the  appel- 
lant is  in  part  but  a  repetition  of  the  first,  but  in  addition,  that 
if  the  plaintifi",  knowing  the  hazards  of  his  employment  as- 
the  business  is  conducted,  is  injured  while  engaged  therein,. 
he  cannot  maintain  an  action  against  his  employer  merely 
because  the  business  might  be  carried  on  in  a  safe  mode.  But 
the  plaintiff  did  not  know  of  this  hazard  in  his  employment, 
and  that  is  a  sufficient  answer  to  this  point.  The  learned 
counsel  very  candidly,  in  this  connection,  state  the  following 
proposition,  that  appears  to  be  quite  applicable  to  the  case 
made  by  the  evidence:  "  But  if  there  are  increased  perils  in 
the  business,  by  reason  of  the  use  of  defective  appliances  or 
otherwise,  known  to  the  master,  or  for  which  he  is  respon- 
sible, and  unknown  to  the  servant,  if  the  latter  is  injured 
thereby,  and  is  free  from  negligence,  the  master  is  liable."  The 
facts  show  that  there  were  "increased  perils  in  the  business  " 
by  this  increased  weight  of  the  roof  above  the  plaintiff's  head, 
and  out  of  his  sight,  which  rendered  *'  the  appliances  of  his 
labor  defective,  and  which  were  known  to  the  master,  and  for 
which  he  was  responsible,  and  unknown  to  the  plaintiff,  and 
he  was  free  from  negligence."  That  being  so,  the  learned 
counsel  admit  that  the  defendant  bank  is  liable.  This  seems 
to  be  a  fair  and  truthful  statement  of  the  plaintiff's  case,  and 
a  correct  statement  of  the  law. 

3.  The  learned  counsel  of  the  appellant  further  contend 
that  if  there  was  negligence  it  was  that  of  the  plaintiff  or  of 
his  co-employees,  and  that  the  carpenters  who  built  the  shed, 
and  the  workmen  who  threw  the  rubbish  and  snow  on  the 
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roof,  and  Huston,  the  foreman  and  superintendent  of  the 
mason-work,  were  the  co-einployees  of  the  plaintiff. 

There  is  no  evidence  that  the  shed  was  not  properly  built. 
Its  having  fallen  in  is  no  evidence  that  it  was  not,  because  all 
the  witnesses  agree  that  it  was  the  rubbish  and  snow  thrown 
upon  it  that  caused  it  to  fall.  We  have  already  seen  that 
the  employees  who  threw  the  rubbish  and  snow  upon  the  shed 
were  not  negligent.  The  roof  did  not  fall  while  they  were  at 
work,  and  there  is  no  evidence  that  they  supposed  the  rub- 
bish and  snow  would  be  allowed  to  remain  there.  They  had 
the  right  to  suppose  that  they  would  be  directed  to  throw  it 
off.  Then,  again,  they  were  incapable  of  judging  how  much 
weight  the  roof  would  bear,  and  to  decide,  even  in  their 
own  minds,  that  it  was  thereby  rendered  liable  to  fall.  This 
was  not  their  business,  and  no  part  of  their  employment. 
They  were  there  to  obey  the  instructions  of  the  foreman  or 
juperintendent,  and  not  to  plan  the  work  or  make  mathemati- 
'Cal  calculations  of  the  strength  of  the  roof.  If  these  work- 
men were  fellow-servants  of  the  plaintiff  when  they  did  this 
work,  not  the  least  negligence  can  be  imputed  on  them.  Mr. 
Scott  and  Mr.  Huston  were  skilled  mechanics,  and  were  em- 
ployed by  the  company  because  they  were  so,  and  they  were 
capable  of  forming  a  reliable  opinion  and  an  intelligent  judg- 
ment as  to  how  much  weight  such  a  shed  would  bear;  and 
they,  or  one  of  them,  was  present,  superintending  the  work,  in 
the  place  of  the  corporation,  as  vice-principal.  It  was  their 
business  to  know  that  such  an  increased  weight  thrown  on  the 
roof  and  remaining  there  would  cause  it  to  fall  as  it  did  fall. 
It  was  most  clearly  their  negligence,  and  if  theirs,  it  was 
also  that  of  the  corporation,  that  the  roof  was  so  overloaded 
as  to  break  it  down.  All  of  these  points  are  sufficiently  an- 
swered by  the  facts  of  the  case,  and  all  the  legal  positions  as- 
sumed by  the  learned  counsel  of  the  appellant  are  clearly 
inapplicable  to  the  case. 

It  is  elementary  law  that  the  master  must  furnish  a  safe 
place  in  which  he  requires  his  servant  to  work,  and  furnish 
him  with  safe  appliances.  The  defendant  is  liable  to  the 
plaintiff  for  an  injury  caused  by  its  agents  permitting  such 
a  weight  to  be  thrown  and  remain  on  the  roof  of  the  shed  in 
which  the  plaintiff  was  required  to  do  his  work  as  to  render 
his  work  unnecessarily  hazardous:  Bessex  v.  Chicago  etc.  R'y 
Co.f  45  Wis.  477.  The  general  duty  of  a  master  to  exercise 
•are  to  prevent  the  exposure  of  his  servant  to  unnecessary 
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and  unreasonable  risk  requires  him,  among  other  things,  to 
use  diligence  in  seeing  that  the  place  where  he  works  is  safe: 
Cook  V.  St.  Paul  etc.  R'y  Co.y  34  Minn.  45;  McDonald  v.  Chi- 
cago etc.  R.  R.  Co.,  41  Minn.  439;  16  Am.  St.  Rep.  711 ;  2  Thomp- 
son on  Negligence,  sec.  772.  The  act  of  the  defendant  in 
ordering  the  plaintifif  to  work  in  a  place  that  was  not  safe, 
and  which  caused  him  injury,  makes  the  defendant  liable  if 
the  defendant  knew  or  ought  to  have  known  that  such  place 
was  unsafe,  although  the  negligence  of  a  fellow-servant  may 
have  contributed  to  the  injury,  if  he  was  himself  free  from 
fault:  McMahon  v.  Henning,  3  Fed.  Rep.  353;  Heckman  v. 
Mackey,  35  Fed.  Rep.  353.  If  the  injury  was  caused  by  the 
negligence  of  the  defendant  corporation  in  requiring  the 
plaintifif  to  work  in  a  dangerous  place,  the  negligence  of  a 
co-employee  will  not  defeat  a  recovery:  Stetler  v.  Chicago  etc. 
R'y  Co.,  46  Wis.  497;  Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L. 
151.  In  view  of  the  authorities  in  application  to  the  facts, 
the  liability  of  the  defendant  in  this  case  seems  to  have  been 
established.  The  superintendent,  Scott,  and  the  foreman, 
Huston,  were  responsible  between  them  for  the  falling  of  the 
shed.  They  probably  ordered  the  rubbish  and  the  snow  to 
be  thrown  on  the  shed,  and  at  least  knew  of  it.  They  ordered 
the  snow  to  be  thrown  from  the  roof  of  the  bank  building 
upon  the  shed,  to  keep  it  from  breaking  down  the  roof  of  that 
building,  but  were  careless  and  negligent  as  to  its  greater 
liability  to  break  down  the  roof  of  the  shed.  They  made  a 
"  deadfall,"  and  required  the  plaintifif  to  work  under  it. 

4.  The  only  exception  noticed  in  the  brief  of  the  learned 
counsel  of  the  appellant  to  the  instructions  of  the  court  is  to 
the  following  sentence:  "If  you  find  that  he  [plaintifif]  is  not 
guilty  of  any  want  of  ordinary  care  which  contributed  directly 
towards  his  injury,  he  is  entitled  to  recover."  The  learned 
judge  had  gone  over  fully  every  question  involved  in  the  case, 
and  all  the  conditions  of  the  plaintifif 's  recovery  or  defeat, 
before  giving  this  instruction,  and  afterwards  repeated  them. 
The  jury  could  not  possibly  have  understood  that  the  finding 
of  this  one  fact  entitled  the  plaintifif  to  recover.  It  is  an  un- 
fair, garbling  criticism  of  the  charge.  There  is  no  written 
work,  not  excepting  the  sacred  Scriptures,  that  could  not  be 
condemned  by  garbled  and  selected  passages  cut  out  and 
carried  away  from  the  context.  All  the  other  conditions 
npon  which  the  plaintifiT  would  be  entitled  to  recover  had 
been  given,  and  were  afterwards  repeated,  and  the  instruc- 
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tions,  taken  together,  as  they  sliould  be,  are  perfect  or  beyond 
criticism.  This  is  no  error:  Goll  v.  Manhattan  Ky  Co.,  5  N.  Y. 
8upp.  185;  24  N.  Y.  St.  Rep.  24.  We  are  unable  to  find  that 
any  error  was  committed  in  the  trial,  or  that  any  principle  ot 
law  was  violated  by  the  plaintiff's  recovery. 

The  Court.     The  judgment  of  the  circuit  court  is  aflBrmed, 


Corporations  —  Noticb  to  Officers  Imputed  to  Corporation. — The 
knowledge  of  the  president  of  a  corporation  is  imputed  to  the  corporation' 
Webb  V.  OranUevilU  etc  Co.,  11  S.  C.  396;  32  Am.  Rep.  479.  Notice  to  the 
board  of  directors  ia  notice  to  the  corporation:  Bankv.  Wldtehead,  10  Watts,. 
397;  36  Am.  Dec.  186,  and  extended  note. 

Master  and  Servant  —  Liabiuty  for  Acts  of  Vick-principal.  —  A 
Tice-principal,  so  long  as  he  acts  in  the  discharge  of  the  duties  which  thc^ 
principal  owes  the  employees,  represents  the  principal,  and  the  latter  will  be 
responsible  for  his  acts:  Rom  r.  Walker,  139  Pa.  St.  42;  23  Am.  St  Rep.  160» 
and  note;  Neilon  v.  Mai-inetle  etc.  Co.,  75  Wis.  679;  Hunn  v.  Michigan  etc 
B.  B.  Co.,  78  Mich.  513;  Consolidated  etc  Co.  v.  Wombadier,  134  111.  67. 

Master  and  Servant  —  Master's  Ddty  to  Furnish  Safe  Tools,  btc. 
—  An  employer  must  provide  his  laborers  with  a  suitable  place  to  work, 
with  suitable  tools  and  machinery  to  use,  and  with  suitable  materials:  Roxn 
▼.  Walker,  139  Pa.  St.  42;  23  Am.  St.  Rep.  160,  and  note.  A  master  must 
provide  his  employees  with  reasonably  safe  appliances:  Kern  v.  De  Castrr, 
etc  Co.,  125  N.  Y.  60;  Railway  Co.  v.  Aiken,  89  Tenn.  245;  Bomar  v.  Lout- 
aiana  etc  R.  B.  Co.,  42  La.  Ann.  933;  DonaJiue  v.  Bailroad  Co.,  32  S.  C.  299; 
Union  Pac  B'p  Co.  v.  Fray,  43  Kan.  750. 

A  master  must  furnish  a  reasonably  safe  place  for  his  employee  to  work  l 
Botfi  V.  Northern  P.  etc  Co.,  18  Or.  205;  Sampson  etc  Co.  t.  Schaad,  16  CoL 
197;  Boger$  r.  Leyden,  127  Ind.  50. 


Maokey  V,  Cole. 

[79  Wisconsin,  426.] 
&aooBi>  OF  A  Chattbl  Mortgage  Executed  in  an  A.<wumkd  and  Ficti- 
tious Nahb  does  not  impute  notice  to  a  purchaser  who  finds  the  mort- 
gagor in  the  possession  of  the  property  mortgaged  and  purchases  it  nf 
him,  without  notice  that  he  had  made  the  mortgage  or  done  bu^siuej^  in 
the  assumed  and  fictitious  name. 

LamoreuXf  QUason,  Shea,  and  Wright,  for  the  appellant. 

Tomhim,  Merrill,  and  Smith,  for  the  respondent. 

CoLK,  C.  J.  This  is  an  action  of  replevin  to  obtain  posses- 
■ion  of  a  span  of  horses.  The  plaintiff  claims  the  horses  by 
yirtue  of  a  chattel  mortgage  given  to  him  in  Minneapolis  by 
one  McPherson,  December  16,  1889.  McPherson  was  the 
owner  of  the  horses,  but  executed  the  mortgage  on  them  in 
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the  name  of  John  Doyle,  who  had  no  interest  in  them.  The 
business  for  the  plaintiff  was  transacted  at  Minneapolis  by 
an  agent,  who  did  not  know  McPherson  when  he  applied  to 
him  for  the  loan  of  $210,  which  amount  the  agent  had  in  his 
hands  to  loan  for  the  plaintiff.  When  McPherson  applied  for 
the  loan  he  gave  his  name  as  John  Doyle,  stated  the  street 
and  number  where  he  lived,  and  also  gave  the  name  of  a 
company  that  he  had  worked  for  several  years.  The  agent 
made  inquiries  about  Doyle  of  those  who  had  employed  him; 
went  to  the  residence,  where  he  found  McPherson,  who  had 
assumed  the  name  of  Doyle  in  order  to  carry  out  his  fraudu- 
lent purpose;  and  the  agent,  becoming  satisfied  that  Doyle 
was  a  reliable  man,  and  supposing  he  was  dealing  with  him, 
made  the  loan  and  took  the  mortgage.  So  far  as  the  agent 
was  concerned,  there  does  not  seem  to  be  anything  in  the 
transaction  which  should  have  made  him  suspect  from  the 
inquiries  made  that  McPherson  was  not  the  man  he  repre- 
sented himself  to  be.  He  therefore  received  the  chattel  mort- 
gage, placed  it  on  file  in  the  proper  office,  and  advanced  the 
$210  on  the  mortgaged  property.  It  was  provided  in  the  mort- 
gage that  the  mortgagor  might  retain  possession  of  the  prop- 
erty until  default  in  payment  or  breach  of  condition  in  the 
mortgage,  but  if  any  attempt  was  made  by  the  mortgagor 
to  dispose  of  the  property  or  remove  it,  the  mortgagee  was 
authorized  to  take  possession  of  it,  and  sell  it  under  the 
mortgage.  About  ten  days  after  the  mortgage  was  given, 
McPherson  took  the  horses  in  controversy  to  Ashland,  in  this 
state,  and  sold  them  to  the  defendant,  who,  it  is  admitted, 
was  a  bona  fide  purchaser  for  value,  with  no  notice  of  any  lien 
on  the  property  other  than  would  be  implied  from  the  filing 
of  the  mortgage  in  the  city  clerk's  office  in  Minneapolis.  So 
the  question  presented  is,  Which  of  two  innocent  persons 
must  suffer  from  the  fraud  of  McPherson,  —  the  mortgagee 
or  the  purchaser?  The  learned  circuit  court  ruled  that  the 
loss  must  fall  upon  the  former,  for  the  reason  that  neither  he 
nor  his  agent  had  used  due  diligence  to  find  out  McPherson's 
name,  and  if  he  had  done  so,  he  would  have  detected  his 
fraud,  while  no  degree  of  diligence  would  have  enabled  the 
purchaser  to  discover  it. 

It  is  not  necessary,  in  the  view  we  have  taken  of  the  case, 
either  to  affirm  or  disaffirm  this  view  of  the  circuit  court;  for 
we  do  not  see  how  the  plaintiff  can  hold  the  property  upon 
the  facts  disclosed  in  the  evidence.     Now,  assuming  that  the 
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law  of  Minnesota  in  regard  to  filing  chattel  mortgages  is  the 
Banie  as  tliat  of  this  state,  as  we  must  do,  there  being  no 
proof  to  the  contrary,  suppose  the  defendant  had  purchased 
the  horses  of  McPherson  in  Minneapolis,  on  what  principle 
of  law  would  he  have  been  chargeable  with  notice  that  there 
was  a  mortgage  upon  them?  If  he  had  examined  the  record, 
he  would  have  found  no  mortgage  on  file  given  by  the  real 
owner,  ^IcPherson,  to  the  plaintiff.  As  between  McPherson 
and  the  plaintiff,  the  mortgage  would  undoubtedly  be  validi 
for  the  simple  reason  that  McPherson  would  be  estopped  from 
saying  that  the  name  of  Doyle,  which  he  had  assumed  for  the 
fraudulent  purpose,  was  not  his  true  name.  But  how  could  a 
purchaser  from  McPherson  ascertain  that  there  was  a  valid 
mortgage  on  the  property?  The  record  certainly  would  not 
show  it,  giving  it  all  the  effect  it  could  have  as  notice.  We 
ure  therefore  utterly  unable  to  perceive  how  filing  a  chattel 
mortgage  purporting  to  have  been  given  by  John  Doyle  could 
affect  a  purchaser  of  the  property  from  McPherson,  who  had 
the  possession  and  was  the  apparent  owner.  If  the  purchaser 
should  by  chance  in  his  examination  come  across  the  mort- 
gage on  file  executed  in  the  name  of  John  Doyle,  there  would 
be  nothing  in  the  description  of  the  mortgaged  property  de- 
scribed as  one  chestnut  horse,  or  one  bay  mare,  of  such  an 
age  and  weight,  as  would  aid  to  identify  the  property  as  that 
which  he  was  about  to  purchase  of  McPherson,  for  there  were 
many  animals  which  would  fully  answer  the  description  of 
the  mortgage.  So  the  record  of  the  mortgage  would  give  no 
information  nor  lead  to  any  knowledge  of  the  fact  that  a 
mortgage  existed  against  the  horses. 

But  it  is  said  the  rule  of  caveat  emptor  applies  to  the  pur- 
chaser. But  how  the  application  of  that  rule  aids  the  plain- 
tiff's case  is  not  obvious.  Suppose  the  chattel  mortgage> 
whether  given  in  the  right  name  or  a  fictitious  name,  had 
never  been  placed  on  file,  would  the  rule  that  the  buyer  must 
beware  charge  the  purchaser  with  knowledge  that  a  mort- 
gage existed,  or  that  McPherson's  title  was  defective?  and  if 
so,  upon  what  principle  of  law  would  he  be  so  chargeable 
with  notice  of  the  fact?  For,  as  we  have  observed,  the  rec- 
ord fails  to  show  that  McPherson  had  given  any  mortgage 
on  the  horses.  Then  how  could  the  purchaser  be  charged 
with  knowledge  of  the  fact?     We  do  not  see  how  he  could  be. 

This  conclusion  is  in  conflict  with  the  decision  in  Alexan^ 
dor  V.  Graves^  25  Neb.  453,  13  Am.  St.  Rep.  501,  which  seems 
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to  be  the  nearest  in  point  of  any  cases  we  have  found  in  our 
investigation.  This  case  was  referred  to  by  counsel  on  the 
argument.  The  head-note  states  the  decision  fairly,  as  fol- 
lows: "A  purchased  certain  personal  property  from  B  on 
time,  and  for  the  purpose  of  securing  the  purchase  price,  exe- 
cuted a  chattel  mortgage  on  the  property  purchased.  The  pur- 
chase was  made  and  the  chattel  mortgage  executed  under  an 
assumed  and  fictitious  name.  The  parties  to  the  transaction 
being  unacquainted,  the  vendor  supposed  the  name  given 
was  the  true  name  of  the  purchaser.  The  purchaser  stated 
that  his  residence  was  in  Webster  County,  which  was  cor- 
rect, and  the  mortgage  was  duly  filed  in  the  proper  office  in 
that  county.  Subsequent  to  the  filing  of  the  mortgage,  A 
sold  the  property  to  C,  under  his  true  name,  after  C  had  ex- 
amined the  records  for  chattel  mortgages  executed  by  A  and 
found  none.  In  an  action  of  replevin  by  B  against  C  for  the 
possession  of  the  mortgaged  property,  it  was  held  that  B 
should  recover  judgment."  If  we  understand  the  principle  of 
this  decision,  the  court  holds  that  the  purchaser  had  con- 
structive notice  of  the  existence  of  the  prior  chattel  mortgage 
from  the  record.  But  we  are  unable  to  perceive  how  that 
conclusion  follows,  and  consequently,  with  the  utmost  respect 
for  the  learning  and  authority  of  that  court,  we  feel  con- 
strained to  dissent  from  the  decision  there  made. 

It  is  certainly  true,  under  our  decisions,  that  a  chattel 
mortgage  passes  the  title  of  the  property  conditionally  to  the 
mortgagee,  and  where  the  mortgaged  property  is  retained  by 
the  mortgagor,  the  statute  makes  the  filing  of  the  mortgage 
in  the  proper  office  equivalent  to  an  actual  change  of  posses- 
sion: Rev.  Stats.,  sec.  2314.  But  this  provision  of  law  goes 
upon  the  assumption  that  the  instrument  is  executed  by  a 
party  who  has  an  interest  in  the  property  which  could  be 
mortgaged.  We  cannot  see  how  it  can  in  reason  apply  to  a 
mortgage  executed  under  an  assumed  or  fictitious  name,  so 
far  as  third  persons  are  concerned.  A  mortgage  is  not  ef- 
fectually recorded  where  the  instrument  is  executed  under 
a  fictitious  or  false  name.  This  proposition  seems  too  plain 
for  argument.  So  we  must  hold  that  if  the  defendant  had 
purchased  the  horses  of  McPherson  in  Minneapolis,  there  was 
nothing  on  record  to  charge  him  with  notice  of  plaintiff's 
mortgage;  a  fortiori  nothing  to  charge  him  with  such  notice 
at  Ashland,  in  this  state. 
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This  view  disposes  of  the  case,  and  renders  it  unnecessary 
to  consider  the  other  questions  discussed  on  the  argument. 
The  Court.     The  judgment  of  the  circuit  court  is  affirmed. 


NoTios  —  RxaiSTBATioif  OF  MoRTOAOK.  —  The  record  of  »  mortgnge  in 
constructire  notice  only  of  what  appears  on  the  face  of  the  instrnment  &• 
recorded:  Note  to  Parker  r.  Conner,  45  Am.  Rep.  189,  190;  Barrett  v.  Futch, 
76  Iowa,  652;  U  Am.  St.  Rep.  238;  Warner  v.  Wilson,  73  Iowa.  719;  5  Am. 
St.  Rep.  710;  SUtoart  ▼.  Jaques,  77  Ga.  365;  4  Am.  St  Rep.  86;  Shepherd, 
V.  Burlhnlter,  13  Ga.  443;  58  Am.  Dec.  523,  and  note.  But  compare  Alex- 
ander ▼.  Oravet,  25  Neb.  453;  13  Am.  St.  Rep.  601. 
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A  PaTKNT   0»   liAltDS    MUST   B«  CONSTRUKD  IN  CoNNECTIOW   WITH   THI   MaF 

Which  Aocompanibd  It,  Together  with  the  Survbys  and  Fibld- 
KOTES,  and  if  the  description  in  the  patent  is  "  lot  1,  section  6,"  this  will 
inclade  all  of  the  lot  represented  on  the  map  and  field-notes,  though  if 
the  lines  between  sections  6  and  7  were  contiuned,  a  part  of  snch  lot 
would  be  in  section  7. 

Land-owner's  Right  to  Remove  Intruders.  — Owners  of  land  on  which  a 
trespasser  has  entered  and  placed  buildings  and  other  stmctnres  have 
the  right  to  remove  him  and  the  structures  by  force,  if  they  can  do  so 
without  a  breach  of  the  peace;  and  even  though  they  use  so  much  force 
and  violence  as  to  subject  them  to  indictment  at  common  law  for  a 
breach  of  the  peace,  or,  under  the  statute,  for  making  a  forcible  entry, 
they  are  not  liable  to  an  action  of  trespass,  nor  for  assault  and  battery, 
nor  for  injury  to  the  trespasser's  structures  so  removed,  nnleis  they 
used  more  force  than  was  reasonably  necessary  to  accomplish  his  re- 
moval and  that  of  his  structures  and  goods. 

Trespass.  —  The  Qoestion  of  Title  to  Real  Kstate  mat  be  Raised  in  an 
Action  of  Trespa.ss,  where  the  defendants  insist  that  they  had  a  right 
to  do  what  they  did,  because  they  were  the  owners  and  entitled  to  the 
possession  of  the  property,  and  the  plaintiflFs  were  trespassers  thereon. 

Action  of  trespass  against  the  defendants  for  wrongfully, 
willfully,  and  maliciously  entering  upon  certain  land  in  sec- 
tion 7,  and  tearing  down  and  removing  a  dwelling-house  and 
certain  fences  thereon.  The  defense  was,  that  the  defendants 
were  the  owners  of  the  premises  on  which  the  alleged  tres- 
pass was  committed;  that  they  were  not  in  section  7,  but 
were  part  of  lot  1  of  section  6;  that  the  plaintiflFhad  unlaw- 
fully and  wrongfully  entered  thereon,  and  built  some  struc- 
tures which  interfered  with  the  defendants'  possession,  and 
the  defendants  therefore  removed  the  same.  The  premises 
upon  which  the  trespass  was  alleged  to  have  been  committed 
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consisted  of  about  six  acres  of  land,  being  the  southerly  por- 
tion of  lot  1  of  fractional  section  6.  This  lot  1  consisted  of  a 
point  of  land  extending  into  Geneva  Lake,  and  the  part  in 
controversy  would  have  formed  a  portion  of  section  7,  if  any 
such  section  had  been  recognized  by  the  United  States  land- 
officers.  The  maps,  plats,  and  field-notes,  however,  showed 
that  the  tract  of  land  designated  as  lot  1  of  section  6  in  fact 
included  the  premises  in  controversy,  and  extended  as  far 
southerly  as  the  waters  of  the  lake  named.  There  was  no 
doubt  that,  after  the  plaintiff  had  entered  upon  the  premises 
and  commenced  to  erect  a  house  and  other  structures,  the  de- 
fendants early  one  morning  awakened  plaintiflf's  workmen  and 
ordered  them  off,  announcing  their  intention  to  immediately 
tear  down  the  house;  that  the  workmen  thereupon  vacated 
the  premises,  taking  away  their  goods,  and  defendants  im- 
mediately removed  the  doors  and  windows  of  and  partially 
destroyed  the  house,  and  tore  up  the  fence  and  a  pier.  The 
trial  court  directed  a  judgment  of  nonsuit;  the  plaintiff  ap- 
pealed. 

J.  F.  Lyon  and  Son,  for  the  appellant. 

John  T.  Fish  and  John  B.  Simmons,  for  the  respondents. 

Cole,  C.  J.  We  think  the  nonsuit  in  this  case  was  clearly 
right.  In  granting  the  motion  the  learned  circuit  judge  made 
some  remarks  in  regard  to  the  title  of  the  premises  in  con- 
troversy which  express  our  views  upon  the  subject  very 
clearly.  The  judge,  in  substance,  said  that  the  patent  origi- 
nally granted  to  Wadsworth  and  Dyer  conveyed  the  whole  of 
this  parcel  of  land,  including  the  piece  or  point  in  dispute, 
to  the  patentees;  that  though  the  patent  describes  the  land 
as  "  lot  1,  section  6,"  yet  the  map  which  accompanied  the 
patent  showed  that  lot  1  extended  to  Lake  Geneva.  The 
proofs  made,  together  with  the  maps,  surveys,  and  field-notes, 
including  the  records  from  the  general  land-office,  conclu- 
sively establish  the  fact  that  lot  1,  section  6,  included  the 
point,  though  if  the  line  between  sections  6  and  7  were  con- 
tinued, it  would  cut  off  the  point.  But  the  records  themselves 
conclusively  prove  that  the  whole  tract  to  the  lake  passed  by 
the  patent  to  Wadsworth  and  Dyer,  and  the  ownership  thereof 
has  become  vested  in  the  defendants  Fairbank  and  Meatyard 
by  mesne  conveyances. 

There  can  be  no  doubt  but  this  view  is  correct,  and  it  ia 
impossible,  upon  the  evidence,  to  adopt  any  other.     All  the 
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testimony  tends  to  show  that  the  piece  in  dispute  was  in- 
tended to  be  included,  and  was  in  fact  embraced,  in  the  tract 
which  was  sold  by  the  general  government  to  Wadsworth  and 
Dyer  in  1839;  and  it  would  be  a  waste  of  time  to  attempt  to 
make  more  plain  a  fact  which  is  so  clearly  manifest  from  a 
mere  inspection  of  the  plats  and  public  records  themselves. 
Consequently  nothing  could  be  more  appropriate  to  the  case 
than  the  language  used  by  the  register  and  receiver  of  the 
Menaslia  land-ofTice  on  the  application  of  Mr.  Lyon  to  enter 
this  piece,  —  that  the  field-notes  and  records  in  the  odice 
show  that  the  tract  was  included  in  lot  1,  section  6,  both  in 
the  purvey  and  the  sale  of  that  lot.  This  fact  we  deem  so 
clearly  and  exclusively  established  by  all  the  testimony  bear- 
ing upon  the  question  that  we  shall  assume  it  as  a  verity  in 
the  case:  Shufeldt  v.  Spaulding,  37  Wis.  662;  Whitney  v.  De- 
troit L.  Co.,  78  Wis.  240. 

In  the  answer,  the  defendants  Fairbank  and  Meatyard  jus- 
tify their  acts  on  the  ground  that  they  owned  and  occupied  the 
disputed  piece,  it  being  a  part  of  lot  1;  and  that  the  plaintiff 
unlawfully  and  wrongfully  entered  upon  the  same,  and  tor- 
tiously  placed  and  built  some  structures  thereon,  which  inter- 
fered with  their  possession  and  enjoyment  of  the  premises;  and 
that  the  defendants,  without  any  unnecessary  force,  removed 
such  structures  from  their  land.  Now,  the  question  is,  Does 
not  this  show  a  good  justification,  if  the  acts  complained  of 
are  sustained  by  the  proof?  The  defendants  were  the  owners 
of  the  land,  entitled  to  the  possession,  and  in  fact  having 
the  possession;  and  they  find  an  intruder  has  entered  upon  it, 
and  wrongfully  erected  a  structure  thereon.  Have  they  not 
the  right,  under  the  circumstances,  to  remove  the  trespasser 
and  his  structure,  if  they  could  do  so  without  a  breach  of  the 
pence?  The  proposition  seems  to  us  too  plain  for  argument 
We  cannot  see  how  it  can  with  reason  be  claimed  that  the 
owner  cannot  use  sufficient  force  to  remove  the  wrong-doer  and 
defend  his  possession  against  a  mere  trespasser,  providing  no 
breach  of  the  peace  is  committed.  It  is  said  the  owner  should 
resort  to  his  legal  remedy  for  redress;  that  is  to  say,  if  a  man 
leaves  his  residence  with  his  family  for  a  temporary  period, 
and  on  retuFning  finds  that  some  intruder  has  entered  on 
his  grounds,  erected  a  shanty  before  his  door,  and  is  living 
there,  the  position  is,  that  such  owner  cannot  order  the  tres- 
passer away,  and  put  his  shanty  in  the  streets,  with  the  other 
portable  articles,  using  such  force  as  may  be  necessary  for  the 
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purpose,  but  must  bring  an  action  at  law  to  oust  the  in- 
truder. If  there  is  any  authority  to  sustain  such  an  absurd 
position  we  certainly  decline  to  follow  it.  It  is  said  the  law 
will  not  allow  any  one  to  break  the  peace,  and  redress  his 
private  wrongs  by  force.  He  may  use  force  to  defend  his 
lawful  possession,  but  being  dispossessed,  he  has  no  right  to 
recover  possession  by  force  and  by  a  breach  of  the  peace.  But 
if  he  can  remove  the  intruder  and  regain  the  possession  with- 
out the  use  of  such  violence  as  amounts  to  a  breach  of  the 
peace,  can  he  not  do  so? 

In  the  case  at  bar  the  circuit  judge  well  observed  that  the 
first  person  making  an  unlawful  entry  or  trespass  on  the  land 
in  dispute  was  the  plaintiff  himself,  and  it  is  insisted  by  his 
ingenious  and  able  counsel  that  the  defendants  acted  illegally 
in  removing  the  structures  which  had  been  erected,  and  should 
have  waited  for  the  slow  process  of  a  court  of  law.  We  are 
unable  to  concur  in  that  view.  We  adopt  the  remarks  of  Erie, 
C.  J.,  as  employed  by  him  in  Blades  v.  Higgs,  10  Com.  B., 
N.  S.,  720,  where  he  says:  "It  has  been  decided  that  the 
owner  of  land  entitled  to  the  possession  may  enter  thereon 
and  use  force  sufficient  to  remove  a  wrong-doer  therefrom. 
In  respect  of  land,  as  well  as  chattels,  the  wrong-doers  have 
argued  that  they  ought  to  be  allowed  to  keep  what  they  are 
wrongfully  holding,  and  that  the  owner  cannot  use  force  to 
defend  his  property,  but  must  bring  his  action,  lest  the  peace 
should  be  endangered  if  force  was  justified."  See  Newton  v. 
Harland,  1  Man.  &  G.  644;  1  Scott  N.  R.  474.  But  in  respect  of 
land  that  argument  has  been  overruled  in  Harvey  v.  Brydges, 
14  Mees.  &  W.  442.  Parke,  B.,  says:  "Where  a  breach  of 
the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
possession  of  his  land,  assaults  a  person  wrongfully  holding 
possession  of  it  against  his  will,  although  the  freeholder  may 
be  responsible  to  the  public  in  the  shape  of  an  indictment  for 
a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot 
see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  jus- 
tification to  say  that  the  plaintiff  was  in  possession  of  the  land 
against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly,  even  though  in  so  doing  a  breach 
of  the  peace  was  committed." 

These  remarks  of  the  English  judges,  which  are  in  harmony 
with  the  views  expressed  in  many  cases  in  this  country  cited 
on  the  briefs  of  defendants'  counsel,  fully  dispose  of  the  main 
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contention  of  the  plaintiff.  The  answer  was  amply  sustained 
by  the  proof  in  the  case,  and  there  was  no  unnecessary  vio- 
lence used  nor  breach  of  the  peace  committed  in  removing  the 
structures.  Everything  that  was  done  to  remove  these  un- 
lawful obstructions  seems  to  have  been  done  as  quietly  and 
peaceably  as  the  calm  summer  morning  on  which  it  occurred. 
The  defendants  did  not  enter  and  take  possession  of  their  own 
premises  with  a  strong  hand  and  multitude  of  people,  so  as  to 
cause  terror  or  alarm  to  any  one.  If  they  had  done  so,  they 
might  have  been  liable  on  information  for  their  criminal  act, 
but  would  not  be  liable  to  the  plaintiff  in  this  action  of  quare 
rinusum.  Professor  Washburn  says  the  law  as  generally 
adopted  in  the  United  States  "  may  be  assumed  to  be  sub- 
stantially as  laid  down  by  Baron  Parke.  If  the  owner  of  land 
wrongfully  held  by  another  enter  and  expel  the  occupant,  but 
makes  use  of  no  more  force  than  is  reasonably  necessary  to 
accomplish  this  end,  he  will  not  be  liable  to  an  action  of  tres- 
pass qunre  clausum,  nor  for  assault  and  battery,  nor  for  injury 
to  the  occupant's  goods,  although,  in  order  to  effect  such  ex- 
pulsion and  removal,  it  becomes  necessary  to  use  so  much 
force  and  violence  as  to  subject  him  to  indictment  at  common 
law  for  a  breach  of  the  peace,  or,  under  the  statute,  for  mak- 
ing forcible  entry":  1  Washburn  on  Real  Property,  5th  ed., 
*397.  The  text  of  the  learned  author  is  fully  sustained  by 
the  cases  referred  to  in  note  1. 

But  it  is  said  the  question  of  title  to  real  estate  cannot  be 
raised  and  tried  in  an  action  of  trespass;  but  it  surely  is  done 
in  various  ways,  where  the  right  of  title  to  property  is  put  in 
issue  by  the  pleadings:  See  Warner  v.  Fountain^  28  Wis.  405; 
Stephenson  v.  Wilson^  37  Wis.  482.  Ordinarily,  actual  posses- 
sion is  sufificient  to  sustain  the  action  of  trespass  to  real  estate. 
But  here  the  possession  being  in  dispute,  the  parties  saw  fit 
to  put  in  issue  the  title  to  the  land.  The  question  of  title  has 
been  fully  tried,  and  found  to  be  in  the  defendant  Fairbank. 
That  is  sufficient  to  dispose  of  the  case.  It  is  not  necessary 
to  consider  the  law  applicable  to  the  action  of  forcible  entry 
and  detainer,  because  this  is  not  such  an  action.  This,  as  has 
been  said,  is  an  action  quare  clausum,  and  the  defendants  re- 
lied upon  their  legal  title  and  possession  to  justify  their  acts. 
We  perceive  no  reversible  error  in  the  case,  and  the  judgment 
of  the  circuit  court  is  affirmed. 

The  Court.     Judgment  affirmed. 
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QuEsnoK  OF  TiTLS,  HOW  Raised  iw  Possessort  Actions:  See  note  to 
Beeler  v.  Cardwell,  77  Am.  Dec.  552.  As  to  actions  in  which  title  to  realty 
cannot  be  raised,  see  extended  note  to  King  v.  Mason,  89  Am.  Dec.  427-436. 
Compare  Lego  v.  Medley,  79  Wis.  211,  aute,  p.  706.  In  actions  of  trespass, 
defendants  may  set  up  the  plea  of  Ubenim  tenementttm:  Crockett  v.  Lashhrook, 
6  T.  B.  Mon.  531;  17  Am.  Dec.  98;  Tribhle  v.  Frame,  7  J.  J.  Marsh.  599;  23 
Am.  Dec.  439;  and  under  such  plea,  records,  papers,  etc.,  bearing  upon  the 
paramount  title  of  either  party  are  admissible:  Wilsotia  v.  Bibb,  1  iJana,  7; 
26  Am.  Deo.  118. 

Trespass.  —  Right  o»  Owner  to  Enter  dpon  his  Land:  See  note  to 
Beeler  v.  Cardwell,  77  Am.  Dec.  552;  Mosaeller  v.  Denver,  106  N.  C.  494; 
19  Am,  St.  Rep.  540,  and  extended  note  543-547;  Shores  ▼.  Brooks,  81  Ga. 
468;  12  Am.  St.  Rep.  332.  The  owner  of  land  may  expel,  with  reason- 
able force,  a  wrongful  occupant,  without  being  liable  to  any  civil  action,  al- 
though he  may  be  liable  for  breach  of  the  peace  or  forcible  entry:  Souter  v. 
Codman,  14  R.  L  119;  61  Am.  Rep.  364,  and  note  366-368.  The  owner  of 
land  has  the  right  to  enter  peaceably  upon  it  as  against  an  occupant  having 
no  title  or  right  to  possession:  Roberts  v.  Preston,  106  N.  C.  411. 

Patents,  Construction  oy.  —  Patents  are  subject  to  the  same  rules  of 
construction  aa  apply  to  conveyances  between  individuals:  Moore  v.  Smaw, 
17  CaL  199;  79  Am.  Dec.  122;  and  in  determining  what  land  is  embraced 
within  the  calls  of  a  patent,  reference  may  be  had  to  the  surveyor's  field- 
notes  and  the  original  plat:  Alexander  v.  Lively,  5  T.  B.  Mon.  169;  17  Am. 
Deo.  60;  Sheppard  ▼.  Wilmott,  79  Wis.  15. 


Hay  v.  Weber. 

[79  Wisconsin,  687.J 
PoBLio  Strkkt,  Bat-windows  Projecting  into.  — The  owner  of  a  lot 
fronting  on  a  public  street  cannot  maintain  an  action  against  another 
lot-owner  to  prevent  the  latter  from  constructing  bay-windows  project- 
ing into  such  street,  though  such  windows  may  prevent  persons  on  a 
portion  of  the  sidewalk  from  seeing  the  front  of  the  plaintiff's  store,  and 
persons  in  his  store  from  seeing  other  stores  on  the  same  side  of  the 
■treet. 

Action  for  an  injunction.  Plaintiff  was  the  owner  of  lot  5 
in  block  2,  fronting  on  Main  Street,  in  the  city  of  Oshkosh, 
and  had  thereon  a  two-story  brick  building  flush  with  tlie 
west  line  of  the  street.  Adjoining  plaintiff" 's  lot  on  the  north 
was  lot  4,  of  which  defendant  was  the  owner,  and  on  which 
he  had  erected  a  two-story  brick  building,  the  lower  part  of 
which  was  divided  into  three  stores,  and  was  also  flush  with 
the  west  line  of  the  street.  In  front  of  one  of  the  stores  the 
defendant  commenced  the  construction  of  two  projecting  bay- 
windows,  which,  when  constructed,  would  project  into  the 
street  about  eighteen  inches,  and  the  plaintiff  instituted  this 
action  with  a  view  to  enjoining  the  construction  and  maiiite- 
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nance  of  such  windows,  claiming  that  they  would  ohstruct 
the  view  of  the  plaintiff  from  his  store,  and  would  shut  off  the 
view  from  his  store,  and  would  thereby  lessen  the  value  of  his 
property,  and  be  an  irreparable  damage  to  him.  A  prelimi- 
nary injunction,  issued  at  an  earlier  stage  of  the  proceedings, 
was  continued  in  force  and  effect  by  the  final  judgment,  and 
from  such  judgment  the  defendant  appealed. 

Finch  and  Barber^  and  F.  Beglinger,  for  the  appellant. 

Weiihrod,  Thompson,  and  Harshaw,  for  the  respondent. 

Cassoday,  J.  Under  the  settled  law  of  this  state,  the  de- 
fendant's ownership  of  the  fee  to  lot  4,  mentioned  in  the  fore- 
going statement,  extended  to  the  center  of  Main  Street.  Such 
title,  however,  was  subject  and  subordinate  to  the  right  of  the 
public  to  use  the  street  for  the  ordinary  purposes  of  travel.  In 
other  words,  the  primary  object  of  a  public  street  or  sidewalk 
in  a  city  is  for  public  travel:  Jochem  v.  Robinson^  66  Wis.  641; 
57  Am.  Rep.  298.  It  is  not  to  be  inferred  from  this,  however, 
that  even  the  public  have  the  right  to  require  the  municipal- 
ity or  the  abutting  lot-owner  to  keep  the  entire  space  within 
the  boundaries  of  a  street  open,  free,  and  safe  for  travel,  but 
only  such  portions  as  have  been  used  by  the  public  for  travel: 
Fitzgerald  v.  Berlin^  64  Wis.  203.  When  the  defect  or  ob- 
struction complained  of  is  wholly  outside  of  such  portion  so 
used  by  the  public  for  travel,  and  not  connected  therewith  so 
as  to  endanger  the  safety  of  such  travel,  there  can  be  no  re- 
covery, notwithstanding  the  same  was  within  the  boundary 
lines  of  such  street:  Fitzgerald  v.  Berlin,  64  Wis.  203;  Elliott 
on  Roads  and  Streets,  455.  It  is  undoubtedly  true,  as  sug- 
gested by  the  learned  authors  cited,  that  cities  have  a  wide 
discretion  in  determining  how  much  of  a  highway  shall  be 
devoted  to  the  use  of  horses  and  vehicles,  and  how  much  shall 
be  given  to  the  sidewalks,  trees,  gutters,  and  the  like:  Elliott 
on  Roads  and  Streets,  456.  Such  use  is  ordinarily  regulated 
by  municipal  ordinances,  as  it  is  conceded  was  done  in  Osh- 
kosh.  When  such  use  is  so  regulated,  and  the  abutting 
owner  uses  the  same  in  accordance  with  such  regulations,  he 
is  not,  in  the  absence  of  negligence,  liable  for  accidents  re- 
sulting from  such  use;  and  in  such  case  the  burden  of  proof 
is  not  upon  him  to  show  the  necessity  of  such  use:  Denhy  v. 
Wilier,  59  Wis.  240.  This  court  has  held  that  an  abutting 
lot-owner  may  construct  vaults  or  other  areas  under  the  side- 
walk, with  openings  in  the  walk,  if  this  is  done  in  such  a  man- 
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ner  as  not  to  interfere  with  or  endanger  public  travel:  Pap- 
worth  V.  Milwaukee^  64  Wis.  389.  The  same  rule  has  been 
applied  by  other  courts  to  a  structure  over  a  right  of  way: 
Sutton  V.  Qroll,  42  N.  J.  Eq.  213;  AtUm  v.  Bordman,  2  Met. 
457;  37  Ara.  Dec.  100;  Gerrish  v.  Shattuck,  132  Mass.  235. 

In  the  case  at  bar  it  is  not  the  public,  nor  a  traveler,  nor  the 
municipality  that  is  complaining  of  the  structure  in  question, 
but  an  adjoining  lot-owner  abutting  upon  the  same  street. 
True,  the  complaint  alleges  that  such  bay-windows  would  ob- 
struct travel  upon  the  sidewalk,  but  it  appears  from  the  affi- 
davits, and  is  very  obvious,  that  they  would  not  unreasonably 
obstruct  such  travel.  Besides,  that  question  is  not  here  in- 
volved. The  plaintiflf  makes  no  complaint  of  any  injury  sus- 
tained as  a  traveler.  This  being  so,  he  is  in  no  position  to 
vicariously  redress  such  public  wrongs  by  private  action.  We 
have  recently  held  that,  to  maintain  a  private  action  for  a  pub- 
lic nuisance,  the  injury  sustained  by  the  plaintiff  must  be  such 
as  not  merely  differs  in  degree,  but  in  kind,  from  that  which 
is  sustained  by  the  public:  Zettel  v.  West  Bend,  79  Wis.  316; 
ante,  p.  715.  The  reasons  for  the  rule,  and  the  authorities  in 
support  of  it,  are  there  sufficiently  stated.  The  bay-windows 
in  question  were  only  to  extend  out  from  the  defendant's 
building  a  distance  of  eighteen  inches.  They  could  in  no 
way  prevent  access  to  the  plaintiff's  store.  They  might  pre- 
vent persons  near  the  buildings  on  the  sidewalk  north  of 
them  from  seeing  the  front  of  his  store,  or  persons  at  his 
store  from  seeing  the  stores  north  of  the  bay-windows  on  the 
same  side.  It  is  claimed  that  such  obstruction  of  vision  in- 
terfered with  and  damaged  the  plaintiff's  business.  It  is  dif- 
ficult to  perceive  how  such  obstruction  could  result  in  such 
damage,  but  assuming  that  it  would,  yet  such  damage  would 
be  too  remote  and  speculative  to  constitute  the  basis  of  a  pri- 
vate action  at  law  or  in  equity. 

The  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  dissolve  the  in- 
junction, and  for  further  proceedings  according  to  law. 


Injunction,  when  will  not  Issue.  — The  owner  of  a  lot  fronting  on  a 
public  street  cannot  maintain  an  action  to  restrain  the  adjoining  lot-owner 
from  maintaining  a  wooden  awning  in  front  of  the  latter's  premises:  Haw- 
kins V.  Sanders,  cited  in  note  to  State  v.  Berdetta,  38  Am.  Rep.  128.  An  in- 
junction will  not  lie  to  restrain  one  from  making  reasonable  improvements 
on  his  own  land,  with  reasonable  care  and  skill,  on  the  ground  of  damage  to 
complainant's  edifice,   if   the  latter  is  not   entitled  to  special   protection. 
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•ither  by  prescription,  or  by  (;rrant  from  ons  making  the  improvement:  La- 
$ala  T.  Holbrook,  4  Paige,  169;  25  Am.  Deo.  624;  OueH  v.  Rrynoldt,  68 
IlL  478;  18  Am.  Rep.  670;  Oallag/ier  v.  Dodye,  48  Conn.  387;  40  Am.  Rep. 
182.  In  Codman  t.  Bvan$,  6  Allen,  308,  81  Am.  Dec.  748,  it  ia  decided  that 
the  owner  of  land  may  maintain  an  action  against  the  adjoining  owner  for 
•r*oting  a  bay-window  bo  as  to  extend  over  the  plaintiff's  land,  even  though 
the  portion  of  the  land  covered  by  such  bay-window  has  been  laid  ont  and 
is  Qsed  as  a  highway.  In  Bumham  r.  Nevina,  144  Mass.  88,  69  Am.  Rep. 
61,  the  conrt  decided  that  where  city  lots  are  conveyed  with  the  reservation 
•f  a  passage-way  five  feet  wide  in  the  rear,  with  no  outlet  at  one  end,  for 
fths  purposes  of  access  to  the  main  street,  the  rights  of  abntters  on  the  pas* 
■ageway  are  not  infringed  by  the  erection  of  bay-windows  projecting  over 
U  from  thirteen  to  eighteen  inches,  not  interfering  with  foot-passage. 


McDonald  v.  State. 

fTO  Wisconsin,  66L] 
irifUTWiTAL  Law  —  Twiob  in  Jeopardy.  —  A  statute  declaring  that 
**  whenever  any  judgment  in  a  criminal  action  shall  be  removed  by  writ 
of  error  to  the  supreme  court,  and  such  court  shall  reverse  said  judg- 
ment because  of  any  defect,  illegality,  or  irregularity  in  the  proceed- 
ings in  such  case  subsequent  to  the  rendition  of  the  verdict  of  the 
Jury  therein,  it  shall  be  competent  for  the  supreme  court  either  to  pro- 
nounce the  proper  judgment,  or  to  remit  the  record  to  the  court  below. 
In  order  that  snch  court  may  pronounce  the  proper  judgment,"  is  not 
nnoonstitutional,  as  authorizing  the  accused  to  be  twice  pnt  in  jeopardy 
for  the  same  offense. 

Ouminai.  Law.  —  Jkopardt  is  the  situation  of  a  prisoner  when  a  trial  jury 
i*  impaneled  and  sworn  to  try  the  case  upon  a  valid  indictment  or  in- 
formation, and  such  jury  has  been  charged  with  his  deliverance.  To 
pat  him  twice  in  jeopardy,  he  must  again  be  put  upon  his  trial,  before  a 
jury  impaneled  and  sworn,  and  charged  with  his  deliverance. 

OUmikai.  Law  —  T wick  in  Jeofardt. — Re-sentencing  a  prisoner  on  the 
same  verdict  is  not  putting  him  twice  in  jeopardy  for  the  same  offense. 

Ruhlee  A.  Cole,  for  plaintiffs  in  error. 

Attorney- General  and  J.  M.  Clancey,  assistant  attorney-gen- 
eral, for  defendant  in  error. 

Obton,  J.  The  two  plaintiffs  in  error,  Samuel  McDonald 
and  John  Graham,  were  tried  together  as  defendants  on  an 
information  for  assault  and  robbery,  and  stealing  from  the  per- 
ion,  being  armed,  under  section  4375  of  the  Revised  Statutes, 
and  the  jury  having  found  them  both  guilty,  tlie  court  sen- 
tenced the  said  Samuel  McDonald  to  be  imprisoned  in  the 
■tate  prison  at  Waupun  fourteen  years,  and  the  said  John 
Graham  to  be  imprisoned  in  said  prison  thirteen  years.  The 
of  each  of  said  plaintiffs  in  error  has  been  brought  to 
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this  court  by  writ  of  error,  and  the  sentence  only  is  assigned 
as  error;  it  being  in  excess  of  the  punishment  provided  for 
such  ofiFense.  The  error  is  apparent.  The  statute  above  cited 
provides  only  for  imprisonment  in  the  state  prison  of  not  more 
than  ten  years,  nor  less  than  three  years. 

The  learned  counsel  of  the  plaintiffs  in  error  demands  in 
their  behalf  that  upon  the  reversal  of  said  judgments  for  such 
error,  they  be  discharged  from  custody  and  go  hence.  To  this 
end  the  learned  counsel  contends  that  section  2412  of  the 
Revised  Statutes,  requiring  the  prisoners  in  such  case  to  be 
resentenced  by  this  court,  or  by  the  circuit  court,  for  the  term 
of  imprisonment  fixed  by  the  statute  is  unconstitutional  and 
void,  as  authorizing  the  plaintiffs  in  error  to  be  twice  put  in 
jeopardy  for  the  same  offense.  That  statute  provides  that 
"whenever  any  judgment  in  a  criminal  action  shall  be  re- 
moved by  writ  of  error  to  the  supreme  court,  and  such  court 
shall  reverse  said  judgment  because  of  any  defect,  illegality, 
or  irregularity  in  the  proceedings  in  such  case  subsequent  to 
the  rendition  of  the  verdict  of  the  jury  therein,  it  shall  be 
competent  for  the  supreme  court  either  to  pronounce  the  proper 
judgment,  or  to  remit  the  record  to  the  court  below,  in  order 
that  such  court  may  pronounce  the  proper  judgment." 

The  pronouncing  of  the  proper  judgment  in  this  case  by 
this  court,  or  by  the  court  below,  upon  the  reversal  of  the 
former  judgment,  is  not  putting  the  defendants  the  second 
time  in  jeopardy  for  the  same  offense.  "Jeopardy"  "is  the 
situation  of  a  prisoner  when  a  trial  jury  is  impaneled  and 
Bworn  to  try  his  case  upon  a  valid  indictment  (or  informa- 
tion), and  such  jury  has  been  charged  with  his  deliverance": 
Bouvier's  Law  Diet.  The  following  cases  are  cited  to  this 
definition:  State  v.  McKee,  1  Bail.  655;  21  Am.  Dec.  499; 
Weinzorpjlin  v.  State,  7  Blackf  191;  Commonwealth  v.  Jenks,  1 
Gray,  491;  State  v.  Burke,  38  Me.  574;  Commonwealth  v.  Cook, 

8  Serg.  &  R.  586;  9  Am.  Dec.  465;  McFadden  v.  Commonwealth^ 
23  Pa.  St.  12;  62  Am.  Dec.  308;  State  v.  Roe,  12  Vt.  93;  1 
Bishop's  Crim.  Law,  sec.  660;  People  v.  Goodwin,  18  Johns.  206; 

9  Am.  Dec.  203;  United  States  v.  Gibert,  2  Sum.  60;  United 
States  V.  Haskell,  4  Wash.  C.  C.  402.  The  accused  must  be 
put  on  trial,  and  the  jury  impaneled  and  sworn,  to  place  him 
in  jeopardy.  To  put  him  twice  in  jeopardy,  he  must  be  again 
put  upon  his  trial,  before  a  jury  impaneled  and  sworn,  and 
charged  with  his  deliverance:  Commonwealth  v.  Fitzpatrick, 
121  Pa.  St.  109;  6  Am.  St.  Rep.  757;  Hilands  v.  Commonwealth, 
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111  Pa.  St.  1;  66  Am.  Rep.  235;  State  v.  ParUr,  66  Iowa,  586; 
Whitmore  v.  State,  43  Ark.  271;  Adams  v.  State,  99  Tnd.  244. 
Such  is  the  import  of  all  the  cases  in  this  country  that  I  have 
been  able  to  find.  I  do  not  think  that  any  court  has  ever 
held  that  resentencing  a  prisoner  on  the  same  verdict  is  put- 
ting him  in  jeopardy  twice  for  the  same  offense;  for  it  would 
be  contrary  to  the  legal  signification  of  the  term,  and  in  vio- 
lation of  its  accepted  sense  and  meaning. 

The  learned  counsel  presented  an  able  argument,  and  cited 
many  cases  to  show  that  the  said  statute  is  unconstitutional 
for  this  reason,  but  not  one  of  the  cases  had  any  bearing  on 
the  question.  They  were  cases  in  which  it  is  held  that  the 
court  had  no  power,  authority,  or  jurisdiction  to  pronounce 
the  proper  judgment  after  a  reversal  of  an  illegal  judgment, 
and  it  was  because  there  was  no  statute  that  authorized  it. 
In  other  states  where  such  a  statute  exists  the  question  has 
never  been  raised,  so  far  as  it  is  known  to  us. 

So  far  the  plaintiffs  in  error  have  not  suffered  any  injury, 
for  the  former  judgment  was  lawful  for  the  term  of  ten  years, 
and  the  excess  of  time  beyond  that  only  is  illegal;  and  they 
will  not,  if  the  proper  judgment  is  entered  nunc  pro  tunc,  as  it 
jhould  be. 

The  Court.  The  judgment  of  the  circuit  court  in  each  of 
the  above  cases  is  reversed,  and  each  cause  is  remanded,  and 
the  record  thereof  remitted,  in  order  that  the  said  circuit 
court  may  in  each  of  said  cases  pronounce  and  enter  the 
proper  judgment  nunc  pro  tunc.  The  warden  of  the  state 
prison  will  surrender  the  plaintiffs  in  error  to  the  sheriff  of 
the  county  of  Ashland,  who  will  hold  them  in  custody  until 
discharged,  or  their  custody  changed  by  due  course  of  law. 


Criminal  Law  —  Fohmbb  Jeofardt.  — An  accused  is  not  put  twice  in 
jeopardy  by  having  his  case  remanded  for  a  new  trial  on  account  of  errors 
occurring  at  the  trial:  Younger  v.  State,  2  W.  Va.  579;  98  Am.  Dec.  791. 
and  note;  SutcUffe  v.  Slate,  10  Ohio,  469;  51  Am.  Dec.  459,  and  note;  Gannon 
V.  People,  127  111.  60;  11  Am.  St.  Rep.  147,  and  note. 

Criminal  Law  —  What  Constitutes  Former  Jeopardt.  —  An  accused 
is  in  jeopardy  when  he  is  regularly  charged  with  crime  before  a  tribunal 
properly  organized  and  competent  to  try  him:  Commonwealth  v.  Fitgpatriek, 
121  Pa.  St.  109;  6  Am.  St.  Rep.  757,  and  note.  See  extended  note  to  Stat4 
r.  McKee,  21  Am.  Dec  605-508;  ElUt  v.  State,  25  Fla.  702;  Eke  parte  Fenton, 
77  0aL  18a 
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Brownell  v.  Ddrkbe. 

[79  Wisconsin,  668.] 
AlTACHiraNT  Levkd  ow  Property  of  Stranoxr  —  Right  0¥  the  Latter 
TO  Retake  and  Retain  Possession.  —  If,  after  a  writ  has  been  levied 
on  the  property  of  a  stranger  thereto,  he  quietly  and  peaceably  repos- 
sesses himself  of  it,  he  may  retain  it;  and  the  officer  who  levied  the 
writ  is  not  justified  in  using  forcible  means  to  regain  possession,  and  if 
he  does  so^  is  liable  to  an  action.  Should  he  wish  to  test  the  right  of 
the  owner,  his  remedy  is  to  bring  an  action  for  that  purpose. 

Fethera^  Jeffris,  and  Fifield,  for  the  appellant 

John  B,  Simmons  and  Charles  S,  French^  for  the  respond- 
ents. 

Cole,  C.  J.  This  is  an  action  brought  to  recover  damages 
for  the  wrong  of  the  defendants  in  assaulting  the  plaintiff  on 
or  about  the  15th  of  December,  1885,  and  forcibly  ejecting  him 
from  a  railroad  car  while  he  was  unloading  coal  that  be- 
longed to  him.  The  defendants  justify  their  acts  by  answer- 
ing that,  at  the  time,  the  defendant  Harris  R.  Durkee  was  a 
constable,  and  had  a  writ  of  attachment  in  favor  of  the  other 
two  defendants  against  one  Price  and  one  Paul,  and  that  he 
levied  on  the  coal  in  the  car  mentioned  as  the  property  of 
Price  and  Paul  in  good  faith  and  without  malice,  and  exer- 
cised only  80  much  force  as  was  necessary  for  the  purpose  of 
ejecting  the  plaintiff  from  the  car  where  the  coal  was. 

It  appears  that  the  plaintiff,  shortly  before  the  15th  of  De- 
cember, ordered  a  car  of  coal,  which  he  expected  to  sell  to 
Price.  The  car  arrived  at  Geneva,  consigned  to  him.  Price 
paid  the  freight  on  the  coal,  but  did  not  pay  for  the  coal,  and 
it  was  not  delivered  to  him  by  the  plaintiff.  The  attachment 
was  levied  on  the  coal  in  the  car,  while  the  car  was  standing 
on  the  side-track  of  the  company  at  Geneva,  on  the  15th  of 
December,  as  the  property  of  the  defendants  in  the  attach- 
ment. The  railroad  agent  was  informed  of  the  attachment, 
and  was  asked  by  the  constable  to  seal  the  car  up  and  let  it 
stand  where  it  was  for  him,  temporarily.  The  next  day  the 
plaintiff  notified  the  defendants  that  Price  did  not  own  the 
coal,  but  that  it  belonged  to  him.  On  the  morning  of  the  17th 
of  December  the  plaintiff  went  to  the  freight  depot,  saw  the 
agent  about  the  coal,  and  the  agent  formally  opened  and  de- 
livered the  car  of  coal  to  him.  The  plaintiff  thus  took  quiet 
and  peaceable  possession  of  the  car,  and  was  engaged  in  re- 
moving the  coal  therefrom,  when  the  constable  arrived  on  the 
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ground,  forbade  him  from  interfering  with  the  coal,  and  de- 
manded possession  of  the  car.  Tliis  being  refused,  he  forcibly 
ejected  the  plaintiff  from  the  same,  which  is  the  wrong  com- 
plained of.  These  material  facts  are  clearly  established  by 
the  evidence,  and  are  really  not  disputed. 

The  possession  of  the  coal,  after  the  seizure  of  the  attach- 
ment, must  be  deemed  to  have  been  constructively  in  the 
constable,  as  he  had  left  the  car,  with  its  contents,  where  he 
found  it,  though  in  charge  of  the  railroad  company.  But  he 
had  taken  as  complete  possession  of  the  coal  as  was  practi- 
cable, unless  he  removed  it  from  the  car.  The  constable  had 
such  possession  and  special  interest  in  the  coal  by  virtue  of 
his  levy  that  he  could  have  maintained  an  action  against 
any  one  who  interfered  with  it,  had  the  coal  been  the  prop- 
erty of  the  defendants  in  the  attachment.  It  seems  to  us 
there  can  be  no  doubt  as  to  the  correctness  of  this  proposi- 
tion. But  the  coal  belonged  to  the  plaintiff.  It  had  been 
ordered  by  him,  and  was  consigned  to  him,  and  was  after* 
wards  adjudged  to  be  his  property  in  an  action  brought  to  re- 
cover the  value  thereof.  But  after  the  seizure,  as  we  have 
said,  he  acquired  peaceable  possession  of  the  coal,  and  held 
such  possession  when  the  constable  deprived  him  of  it  in  a 
forcible  manner. 

The  important  question  in  the  case  is  as  to  the  justification 
of  the  officer.  The  other  defendants  were  present  at  the  time, 
aiding  and  abetting  him  in  the  execution  of  the  writ.  The 
learned  counsel  for  the  defendants  argues  and  insists  that, 
as  the  officer  was  required  by  his  writ  to  levy  upon  the  coal, 
the  title  to  which  was  in  dispute  or  in  doubt,  and  he  being 
indemnified  therefor,  he  was  in  duty  bound  to  make  the  levy 
and  hold  the  property  until  the  question  of  title  was  settled 
or  the  property  otherwise  released;  and  that  an  officer  while 
so  acting  may  not  be  lawfully  interfered  with  or  resisted  by 
the  rightful  owner,  whether  such  owner  be  the  defendant  in 
the  attachment  or  not;  but  that  the  officer  had  the  right  to 
overcome  such  resistance  and  keep  or  regain  possession  by 
the  use  of  such  force  as  might  be  necessary  for  the  purpose. 
The  learned  circuit  court  doubtless  adopted  this  view  of  the 
law,  as  it  directed  a  verdict  for  the  defendants.  The  counsel 
for  the  plaintiff  insists  that  the  court  erred  in  thus  directing 
the  verdict  for  the  defendants,  because,  he  says,  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  the  de- 
fendants were  acting  in  good  faith  in  seizing  the  coal  as  the 
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property  of  Price  and  Paul,  and  in  taking  it  from  the  pos- 
session of  the  plaintiflF;  also  whether  the  defendants  used 
greater  force  than  was  necessary  in  ejecting  the  plaintiff 
from  the  car;  and  further,  that  under  the  undisputed  testi- 
mony, the  plaintiff  was  entitled  to  recover  his  actual  dam- 
ages for  the  wrongful  act  of  the  defendants  in  ejecting  him 
from  the  car.  We  shall  spend  no  time  in  considering  the 
first  two  questions.  As  it  is  said  by  the  opposing  counsel,  no 
claim  was  made  on  the  trial  that  the  evidence  raised  any 
any  doubts  on  these  points,  and  there  was  no  suggestion  or 
requesti  made  that  they  should  be  submitted  to  the  jury. 
The  judgment  must  be  reversed,  for  the  reason  which  we  will 
now  proceed  to  state. 

As  we  have  said,  the  important  question  is.  Was  the  oflBcer 
justified  or  protected  in  forcibly  taking  possession  of  the  coal 
as  against  the  plaintiff,  who  was  the  real  owner?  The  coun- 
sel for  the  plaintiff  contends  he  was  not  so  justified  or  pro- 
tected. He  says,  notwithstanding  the  absolute  right  of  the 
oflBcer  to  proceed  and  execute  the  writ,  still,  if  he  takes  the 
property  of  the  plaintiff  on  a  process  against  Price  and  Paul, 
he  is  none  the  less  a  trespasser  upon  the  rights  of  the  plain- 
tiff, and  if  a  trespasser,  he  acquired  no  property  in  the  thing 
attached  as  against  the  real  owner.  The  plaintiff,  he  says, 
may  have  his  action  and  recover  the  value  of  the  property 
taken,  as  was  done  in  this  case;  or  if,  after  the  seizure  on  the 
attachment,  the  plaintiff  can  peaceably  obtain  the  possession 
of  the  attached  property,  he  may  take  it,  and  thus  subject 
himself  to  an  action  at  the  suit  of  the  oflBcer;  but  that  the  oflBcer 
has  no  right  in  law  to  dispossess  the  owner  by  using  force  foi 
that  purpose,  and  is  not  protected  in  doing  so.  These  differ- 
ent positions  of  counsel  as  to  the  duty  and  liability  of  an 
oflBcer  attaching  property,  though  diametrically  opposed,  are 
sustained  by  high  authority.  There  is  a  serious  conflict  o: 
judicial  opinion  on  the  subject,  and  we  have  to  make  a  choice 
to  some  extent  between  the  rules  laid  down  in  opposing  de- 
cisions. The  courts  of  Vermont,  New  Hampshire,  and  Ohio 
support  the  contention  of  the  defendants,  while  those  in  Mas- 
sachusetts, New  York,  and  Illinois  sustain  the  plaintiff's 
position:  See  State  v.  Downer,  8  Vt.  424;  30  Am.  Dec.  482; 
StaU  V.  Buchanan,  17  Vt.  673;  State  v.  Fifield,  18  N.  H.  34; 
State  V.  Richardson,  38  N.  H.  208;  75  Am.  Dec.  173;  Faris  v. 
State,  3  Ohio  St.  159.     Contra,  Commonwealth  v.  Kennard,  8 
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Pick.  133;  Elder  v.  Morrison,  10  Wend.  128;  25  Am.  Dec. 
548;   Wentworth  v.  People,  6  111.  550. 

But  the  rule  which  commends  itself  to  our  judgment  as  the 
most  salutary  and  reasonable  is  to  hold  that  if,  after  seizure 
on  attachment  against  a  third  party,  the  rightful  owner  can 
quietly  and  peaceably  obtain  possession  of  the  property,  he 
may  retain  such  possession,  and  the  officer  will  not  be  justi- 
fied in  using  forcible  means  to  regain  possession.  If  the  offi- 
cer wishes  to  test  the  right  of  the  owner,  he  should  bi^ng  an 
action  for  that  purpose. 

The  courts  which  adopt  the  Vermont  rule  think  there  are 
strong  grounds  of  public  policy,  where  the  question  of  prop- 
erty is  doubtful,  that  the  owner  should  resort  to  his  remedy 
at  law  to  settle  the  question  in  the  courts.  There  is,  doubt- 
less, force  in  this  consideration.  Parties  should  not  be  per- 
mitted to  resort  to  force  to  vindicate  their  rights  where 
peaceable  remedies  exist.  But  the  question  can  be  as  well 
determined  in  an  action  brought  by  the  officer  as  when  it  is 
brought  by  the  owner.  The  courts  all  admit  that  due  regard 
should  be  had  to  the  rights  which  the  owner  has  to  his  prop- 
erty, and  that  these  rights  should  be  protected  and  secured  as 
far  as  possible.  Now,  why  should  the  owner  then,  when  he 
has  possession  of  that  which  is  his  own,  be  required  to  give  it 
up  to  an  officer  who  comes  with  a  process,  not  against  him, 
but  against  a  third  party  with  whom  he  has  no  connection, 
and  demands  possession?  See  QUman  v.  WUliamSf  7  Wis. 
329;  76  Am.  Dec.  219. 

We  can  perceive  no  sufficient  reason,  either  founded  in  law 
or  on  public  policy,  for  holding  that  the  owner  of  personal 
property  may  not  insist  upon  his  rights,  and  refuse  to  sur- 
render the  same  to  an  officer,  because  the  latter  has  attached 
it  on  a  writ  against  a  third  party.  The  creditor  or  officer  is 
not  without  legal  redress  to  test  the  question  of  title  to  the 
property.  It  is  admitted  that  the  officer  is  a  trespasser  if  he 
seizes  property  not  belonging  to  the  defendant  in  the  attach- 
ment. Why  should  his  unlawful  act  be  regarded  with  more 
favor  than  the  rights  of  the  real  owner?  True,  it  is  said  the 
owner  of  property  seized  or  attached  on  a  process  against 
another  has  legal  remedies  by  an  action,  and  therefore  he 
ought  not  to  be  allowed  to  protect  his  goods  with  a  strong 
hand,  for  this  power  may  be  abused  so  as  to  cover  the  prop- 
erty of  the  debtor,  and  the  creditor  may  fail  to  collect  his 
debt.     But,  as  we  have  said,  the  officer  after  a  levy  may  bring 
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an  action  against  any  one  who  interferes  with  hia  posBession, 
and  thus  settle  all  rights  of  property:  See  Merritt  v.  Miller^ 
13  Vt.  416.  There  is  no  hardship  in  this  rule.  It  is  surely 
unnecessary  to  allow  the  oflScer  to  resort  to  force  and  violence 
to  regain  possession  of  attached  property,  where  the  law 
affords  him  an  adequate  legal  remedy  to  enforce  his  rights. 
To  allow  him  to  use  force  under  such  circumstances  is  cer- 
tainly not  essential  for  the  protection  of  the  officer,  nor  to 
vindicate  the  authority  of  the  law.  But  the  question  is  so 
fully  considered  and  discussed  in  the  cases  to  which  we  have 
referred,  that  no  further  remarks  upon  the  subject  are  called 
for. 

We  think  the  circuit  court  erred  in  directing  a  verdict  for 
the  defendants,  and  that  the  judgment  of  the  circoit  court 
must  be  reversed  and  a  new  trial  ordered. 

The  Court.    It  is  so  ordered. 

Trespass  —  Wrongful  Levy.  —  An  oflBcer  making  a  wrongfal  lery  la  a 
trespasser:  Forsythe  t.  Ellis,  4  J.  J.  Marsh.  298;  20  Am.  Deo.  218;  HoUonr, 
Taylor,  80  Ga.  508;  Dixon  v.  White  etc.  Co.,  128  Pa.  St.  397. 

Levy  by  Officer  Made  upon  Property  o»  a  Third  Persok.  —  Aa  to 
the  rights  and  remedies  of  one  whose  property  has  been  levied  upon  by  an 
officer  under  a  writ  issued  against  another  person,  see  State  v.  Jiiehardson,  38 
N.  H.  208;  75  Am.  Dec  173,  and  particularly  note  176-182.  Compart  Pe(h 
pier.  CkmetOt,  68  Mich.  655;  13  Am.  St  Rep.  373,  and  not*. 
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BIRMINGHAM  Union  Kailway  Company  v.  Halb. 

(90  Alabama,  K] 

Etidkncs  of  Physician  of  Statements  bt  Patibnt.  —  In  an  action  to  r»* 
cover  for  personal  injury,  statements  made  by  plaintiff  to  his  physiciao, 
when  tirst  seen  by  him,  as  to  bis  symptoms,  the  locality  and  character 
of  the  pain  of  which  he  was  complaining,  as  having  been  produced  by  aa 
injury,  without  reference  to  its  cause  or  manner  of  occurrence,  are  ad* 
missible. 

WrrNESsES  —  Impeachhekt  —  Proof  of  Charaotib. — In  impeaching  a 
witness,  the  inquiry  is  not  limited  to  character  for  truth  and  reracity, 
but  may  extend  to  general  moral  character;  and  although  a  notorious 
want  of  chastity  in  a  female  witness  will  create  a  general  bad  character 
and  general  reputation,  still,  the  independent  fact  that  she  is  a  prostitute, 
or  keeps  a  house  of  ill-fame,  is  not  admissible  to  impeach  her. 

iNSTRacTioNS.  —  Aroumentativb  Charoks,  based  on  specific  parte  of  the 
evidence,  are  properly  refused. 

Neguoence  —  BcBDEN  OF  Proof.  —  A  party  suing  to  recover  for  an  injary 
caused  by  the  negligence  of  another  has  the  burden  of  proof  to  show 
the  negligence,  and  that  it  was  the  proximate  cause  of  the  injury. 

Neolioence  —  Presumption  of  —  Accident.  —  Mere  proof  of  injury  doe* 
not  raise  a  presumption  of  negligence  against  the  accused  sufficient  to 
impose  on  him  the  burden  to  prove  due  care  on  his  part.  In  order  t» 
recover,  plaintiff  must  show  an  accident  from  which  the  injury  resulted, 
or  circumstances  of  such  character  as  impute  negligence. 

Neoltoence  Presumed  from  Accident.  —  Proof  of  Sudden  Starting  or 
Horse-car  while  a  passenger  is  in  the  act  of  alighting,  alleged  to  be  the 
cause  of  injury,  establishes  a  prima  facte  case  of  negligence,  and  the 
burden  to  disprove  it  is  then  cast  on  the  horse-car  company. 

Verdict  —  Sufficiency  of  Evidence.  — When  the  evidence  is  in  equipoiae, 
the  verdict  must  be  against  the  party  on  whom  the  burden  of  proof  pri> 
marily  rested;  but  in  a  civil  case  the  verdict  may  be  based  on  a  prepoA* 
derance  of  the  evidence,  if  sufficient  to  satisfy  the  aaiada  of  the  JW7« 
dearly  convincing  proof  is  not  required. 

Mb 
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Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  Mrs.  S.  H.  Hale,  in  attempting  to  alight  from 
defendant's  horse-car,  alleged  to  have  been  cause  by  the  neg- 
ligent act  of  the  driver  in  starting  the  car  with  a  jerk,  while 
she  was  in  the  act  of  alighting.  At  the  trial  plaintiff  testified 
to  the  accident  and  attending  facts,  and  to  the  nature  and 
extent  of  the  injuries  received.  Dr.  Whaley  testified  in  her 
behalf  to  these  facts,  and  also  that  "  when  I  first  saw  her 
she  was  complaining  of  pain  from  an  injury  she  said  she 
had  received."  Mrs.  Rowland,  to  whose  house  plaintiff  was 
carried  when  the  accident  happened,  testified  in  her  behalf, 
to  the  extent  of  the  injuries  she  received,  the  length  of  time 
she  was  confined,  etc.  For  the  purpose  of  impeaching  the 
character  of  this  witness  and  contradicting  her  testimony, 
defendant  introduced  a  witness  to  prove  that,  previously  to 
the  time  of  the  accident,  Mrs.  Rowland  had  kept  a  house  of 
ill-fame  in  a  place  from  which  she  testified  she  moved  because 
of  inability  to  pay  rent;  and  further,  that  she  left  there  in 
obedience  to  orders  of  the  municipal  authorities.  This  evi- 
dence was  excluded.  Plaintiff  obtained  a  judgment  for  five 
hundred  dollars  damages,  and  the  defendant  company  ap- 
pealed. 

Hewitt,  WalkeVy  and  Porter,  for  the  appellant 

Bushj  Brown,  and  Webb,  and  Taliaferro  and  Vaughan,  for 
the  appellee. 

Clopton,  J.  1.  The  physician  who  attended  the  plaintiff 
was  permitted  to  testify  that  when  he  first  saw  her  "  she  was 
complaining  of  pain  from  an  injury  she  said  she  had  received," 
As  to  statements  made  to  the  physician  by  a  party  who  is  the 
subject  of  the  injury,  the  rule  of  exclusion  extends  to  declara- 
tions as  to  its  cause,  or  the  way  in  which  it  occurred,  these 
being  regarded  as  mere  narratives  of  past  events,  which  must 
be  proved  by  other  and  independent  evidence.  But  from  the 
necessity  of  the  case,  he  may  testify  to  the  party's  statements 
as  to  his  symptoms,  the  locality  and  character  of  the  pain, 
and  explanation  of  his  bodily  condition,  made  while  suffering, 
and  for  the  purpose  of  enabling  the  physician  to  form  an  opin- 
ion of  the  nature  and  extent  of  the  injury:  Ecclea  v.  Batesj 
26  Ala.  655;  Roosa  v.  Boston  Loan  Co.,  132  Mass.  439;  Illinois 
Central  R.  R.  Co.  v.  Sutton,  42  111.  438;  92  Am.  Dec.  81.  The 
statements  of  plaintiff  to  which  objection  was  made  come 
within  the  rule  last  stated;  they  related  to  the  pain  of  which 
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she  was  complaining,  as  having  been  produced  by  an  injury, 
without  reference  to  its  cause  or  manner  of  occurrence.  The 
court  did  not  err  in  refusing  to  exclude  the  testimony:  1 
Wharton  on  Evidence,  sec.  263. 

2.  It  is  undoubtedly  the  rule  of  practice  in  this  state,  too  well 
and  long  settled  to  be  departed  from,  that  in  examining  into 
the  character  of  a  witness  sought  to  be  impeached,  the  inquiry 
is  not  limited  to  character  for  truth  and  veracity,  but  may 
extend  to  his  general  moral  character.  Notwithstanding 
such  extension  of  the  rule,  immoral  conduct  in  any  one  par- 
ticular, however  it  may  bear  on  the  question  of  general  char- 
acter, cannot  be  put  in  evidence  for  this  purpose.  By  a  noto- 
rious want  of  chastity,  a  female  will  certainly  obtain  a  bad 
character,  and  her  general  reputation,  if  she  has  acquired 
any,  may  be  given  in  evidence  to  impeach  her,  but  not  the 
particular  and  independent  fact  that  she  is  a  prostitute,  or 
keeps  a  house  of  ill-fame.  The  cause  producing  her  bad  char- 
acter cannot  be  inquired  into,  unless  on  cross-examination: 
Holland  v.  Barnes,  63  Ala.  83;  25  Am.  Rep.  595;  Motes  v. 
Bates,  80  Ala.  387.  The  evidence  as  to  the  character  of  the 
house  kept  by  the  witness  sought  to  be  discredited,  and  as  to 
the  orders  of  the  municipal  authorities  in  reference  to  her,  was 
properly  excluded. 

3.  The  first  charge  requested  by  defendant  is  argumenta- 
tive. We  have  repeatedly  declared  that  mere  arguments  on 
specific  parts  of  the  evidence,  which  may  be  properly  ad- 
dressed to  the  jury,  should  not  be  formulated  into  legal  prop- 
ositions, and  announced  to  them  as  such.  There  is  no  error 
in  refusing  charges  of  this  character:  Hussey  v.  StatCj  86  Ala. 
34;  Ilawes  v.  State,  88  Ala.  37. 

4.  That  a  party  suing  for  damages  for  an  injury  caused  by 
the  negligence  of  another  has  on  him  the  burden  to  prove 
such  negligence,  and  that  it  was  the  proximate  cause  of  the 
injury,  is  an  elementary  principle.  Necessity  has  modified 
the  rule  in  the  case  of  a  passenger  on  a  railway  train,  but  not 
to  the  extent  of  entire  exemption  from  the  necessity  to  make 
a  prima  facie  case  of  negligence.  Proof  of  mere  injury,  with- 
out more,  does  not  raise  a  presumption  of  negligence  sufficient 
to  impose  on  the  company  the  burden  to  prove  due  care  on 
its  part.  In  order  to  recover,  it  is  incumbent  on  plaintiff  to 
show  an  accident  from  which  the  injury  resulted,  or  circum- 
stances of  such  character  as  impute  negligence.  Railway 
companies  are  bound  to  exercise  a  high  degree  of  care  in  pro- 
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viding  tracks  and  plants,  locomotives  and  cars,  competent 
and  skillful  employees,  and  all  other  agencies  and  appliances 
required  in  the  safe  transportation  of  passengers  and  freight. 
When  it  is  shown  that  an  accident  happens  which  would  not 
ordinarily  have  happened  if  due  care  and  foresight  had  been 
exercised, — such  as  from  the  derailment  of  the  train,  or  defect 
of  the  track  or  machinery,  or  from  a  collision,  or  from  the 
breakage  or  defective  condition  of  any  of  the  appliances 
employed  in  the  business,  or  the  method  of  their  use,  —  negli- 
gence may  be  presumed  or  inferred;  proof  of  an  accident  of 
such  nature  or  under  such  circumstances  establishes  a  prima 
facie  case  of  negligence:  Delaware  etc.  R.  R.  Co.  v.  Napheys,  1 
Am.  &  Eng.  R.  R.  Cas.  52-59,  note;  2  Wood's  Railroad  Law, 
1096,  note;  1  Wharton  on  Evidence,  sec.  359.  The  rule  is 
clearly  and  comprehensively  stated  in  Western  Trans'porta- 
tion  Co.  V.  Downer  J 11  Wall.  129,  by  Field,  J.:  "A  presumption 
of  negligence  from  the  simple  occurrence  of  an  accident  sel- 
dom arises,  except  when  the  accident  proceeds  from  an  act  of 
such  a  character  that,  when  due  care  is  taken  in  its  perform- 
ance, no  injury  ordinarily  ensues  from  it  in  similar  cases,  or 
where  it  is  caused  by  the  mismanagement  or  misconstruction 
of  a  thing  over  which  the  defendant  .has  immediate  control, 
and  for  the  management  and  construction  of  which  he  is 
responsible." 

The  injury  occurred  on  a  street-car  drawn  by  horsea 
When  plaintiflf  proved  that,  on  the  stoppage  of  the  car,  she  at 
once  walked  out  on  the  platform  to  get  off,  and  while  in  the 
act  of  alighting,  the  driver  suddenly  started  the  car  with  a 
jerk,  which  caused  her  to  fall,  whereby  she  was  injured,  she 
established  a  primn  facie  case  of  negligence  in  the  manage- 
ment of  the  car;  the  burden  of  proof,  which  primarily  rested 
on  her  was  uplifted,  and  the  burden  of  disproof  thrown  on 
defendant.  She  was  not  required  to  make,  in  the  first  in- 
stance, othe  rand  further  proof  that  the  car  did  not  stop  long 
enough  to  enable  her  to  get  off  with  safety.  On  the  case 
made  by  the  evidence,  negligence  vel  nan  became  a  question 
of  inquiry  by  the  jury  on  the  entire  testimony:  Georgia  Pac. 
Ry  Co.  V.  Hughes,  87  Ala.  610. 

When  the  evidence  is  in  equipoise,  the  verdict  must  be 
against  the  party  on  whom  the  burden  of  proof  primarily 
rested;  but  in  a  civil  case,  a  verdict  may  be  based  upon  a 
preponderance  of  the  evidence,  if  such  preponderance  is  suffi- 
cient to  satisfy  the  minds  of  the  jury:    Vandeventer  v.  Ford, 
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60  Ala.  610.  It  can  seldom  be  said  that  tbe  issue  is  not  in 
uncertainty  to  some  degree  whenever  there  is  a  conflict  of 
evidence.  The  latter  clause  of  the  charge  requested  by  de- 
fendant, to  the  eflFect  that  if  all  the  testimony  in  the  case  left 
the  jury  in  uncertainty  as  to  whether  the  plaintiff  was  injured 
by  the  carelessness  of  defendant's  driver  they  must  find  for 
the  defendant,  lays  down  the  rule  too  exactingly;  the  jury 
would  probably  have  understood  from  the  instruction  that 
they  must  be  clearly  convinced.  The  fourth  and  fifth  charges 
asked  by  defendant,  as  framed,  were  calculated  to  mislead 
the  jury  as  to  the  measure  of  proof:  Wilkinson  v.  Searcy,  76 
Ala.  176;  Lehman  v.  KeUy,  68  Ala.  192. 
Affirmed.  

EviDENOK  —  Stat«mbnt8  TO  Phtsicians.  —  In  aotlona  to  wcotot  for  per- 
•onal  injnries,  the  role  seema  to  be,  that  a  physioiao  who  attended  the  plain- 
tiff  cannot  testify  as  to  any  statements  made  to  him  in  his  professional 
capacity  regarding  the  plaintiff's  injuries  and  condition,  nor  with  reference  to 
the  cause  or  manner  of  receiving  such  injuries:  PenriKylvania  Co.  v.  Marion^ 
123  Ind.  415;  18  Am.  St  Rep.  330;  note  to  Thompaonv.  M,  17  Am.  8t. 
Rep.  565-569;  Briesenmeister  v.  Supreme  Lodge,  81  Mich.  525;  Cooler/  v.  Follz, 
85  Mich.  47.  But  whenever  it  is  apparent  that  an  admission  or  statement 
was  made  or  information  given  by  a  patient  to  his  physician,  he  may  testify 
as  to  such  declaration  or  information,  if  it  was  not  necessary  to  enable  l)im 
to  prescribe  as  a  physician  or  act  as  a  surgeon:  Note  to  Thompgon  v.  Ish,  17 
Am.  St.  Rep.  568,  569.  Where  a  physician  who  has  treated  a  patient  for 
injnries  is  made  a  witness,  he  may  testify  how  such  patient  described  the 
pain  from  which  he  was  suffering,  and  may  also  state  tbe  actions  of  the  pa- 
tient which  cansed  him  to  learn  of  the  patient's  condition:  Ashtonv.  City 
R'y  Co.,  78  Mich.  587.  A  physician,  having  examined  an  injured  person, 
may  testify  as  to  the  character  of  the  broken  limb:  Ooshen  v.  England,  119 
Ind.  369;  or  he  may  give  his  opinion  of  the  condition  of  the  party,  even 
though  such  opinion  is  based  partly  upon  the  statements  of  the  patient  him- 
self, describing  his  sufferings:  Jones  v.  Chicago  etc.  R'y  Co.,  43  Minn.  279. 

Witness,  Impeachment  of  —  Character. — For  the  rules  which  must 
govern  in  the  impeachment  of  witnesses  on  the  ground  of  character  or  rep- 
utation, see  note  to  Allen  v.  State,  73  Am.  Dec.  771-775;  Beneschv.  Waggner, 
12  Col.  534;  13  Am.  St  Rep.  254,  and  note.  It  is  error  to  rule  that  a  wit- 
ness, who  is  being  examined  for  the  purpose  of  impeaching  another  witness, 
can  only  testify  as  to  what  he  personally  knows  of  such  witness's  reputation, 
and  not  what  people  generally  say  about  him:  People  v.  Webster,  89  CaL 
572;  for  the  general  reputation  of  a  person  among  his  neighbors  is  the 
proper  subject  of  inquiry  in  such  cases:  Waddinghnrti  v.  Hulett,  92  Mo.  528. 
The  character  of  a  witness  cannot  be  impeached,  however,  by  showing  that 
his  neighbors  generally  said  he  was  guilty  of  some  particular  offense:  State 
T.  Hawn,  107  N.  C.  810. 

Neoliqe.nck  — Burden  of  Proof. — The  general  rule  is,  the  burden  of 
proving  negligence  as  alleged  in  a  complaint  is  upon  the  plaintiff,  as  alleged 
in  the  answer,  upon  the  defendant:  Murray  v.  Missouri  P.  R'y  Co.,  101  Mo. 
236;  20  Am.  St.  Rup.  601,  and  note.     But  the  occurrence  of  an  accident  to 
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a  passenger  ia  prima /a^  evidence  of  negligence  on  the  part  of  the  carrier, 
throwing  upon  it  the  onus  of  rebutting  the  presumption  by  proof  that  there 
was  no  negligence:  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  72  Md.  519;  20 
Am.  St.  Rep.  483,  and  note  discussing  accidents  as  evidence  of  negligence. 
See  also,  to  the  same  eflFect,  Taylor  etc.  R'y  Co.  v.  Taylor,  79  Tex.  104;  23  Am. 
St.  Rep.  316;  Fuiiush  v.  Missouri  Pac.  R'y  Co.,  102  Mo.  438;  22  Am.  St.  Rep. 
781;  Gulf  etc.  R'y  Co.  v.  Smith,  74  Tex.  276;  Louisville  etc  R'y  Co.  v.  Fay- 
lor,  126  Ind.  126;  Georgia  P.  Ky  Co.  v.  Love,  91  Ala.  432,  jpost^  p.  927. 
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Evidence  —  ADMissraiLirr  of  Photograph.  —  In  an  action  to  recover  for  a 
personal  injury,  a  photograph  of  a  trestle  and  a  wrecked  train  of  cars, 
taken  about  two  hours  after  the  accident  occurred,  and  verified  by  the 
testimony  of  the  photographer  as  being  a  correct  representation  of  the 
locality  and  scene,  is  admissible  in  evidence,  to  aid  the  jury  in  properly 
understanding  the  case. 

Nkoligence  —  EviDEKCE  TO  Prove.  —  In  an  action  to  recover  for  personal 
injury  received  in  a  railroad  accident,  alleged  to  have  been  caused  by  the 
rotten  condition  of  a  trestle  and  by  the  overloading  of  an  old  and  rot- 
ten car  with  guano,  a  witness  who  has  handled  such  fertilizer  for  several 
years,  and  has  testified  to  the  weight  of  sacks,  filled  with  it,  may  also 
testify  to  the  dimensions  of  such  sacks,  as  bearing  on  the  question  of 
negligence  in  overloading  the  car. 

Negligence  —  When  a  Question  for  Jury.  —  When  the  complaint  in  an 
action  is  founded  on  negligence,  and  the  evidence  tends  to  sustain  the 
allegations,  the  question  of  the  negligence  of  defendant  and  of  the  con- 
tributory negligence  of  plaintiff  is  properly  left  to  the  jury. 

Action  to  recover  for  personal  injury  sustained  by  plaintiff, 
J.  W.  Smith,  while  in  discharge  of  his  duties  as  brakeman  on 
defendant's  railroad.  The  accident  was  caused  by  a  trestle  giv- 
ing way  as  a  car  loaded  with  guano  struck  it.  The  complaint 
alleged  that  the  accident  was  caused  by  the  rotten  condition  of 
the  timbers  of  the  trestle,  and  by  the  overloading  of  an  old,  rot- 
ten and  worn-out  car  with  guano.  At  the  trial  one  Slaton,  tes- 
tifying for  plaintiff,  stated  that  he  "  had  been  trading  in  and 
handling  guano  for  five  years,  and  bought  a  good  deal  of  it 
in  car-load  lots,  and  that  the  sacks  of  it  were  put  up  in  167  and 
2U0  pounds,  so  as  to  niake  either  ten  or  twelve  sacks  to  the  ton." 
He  was  then  asked  to  state  how  long,  how  wide,  and  how  thick 
such  sacks  were,  and  after  stating  their  dimensions,  the  ques- 
tion was  objected  to,  and  the  objection  overruled.  Judgment 
in  favor  of  plaintiff  for  twelve  thousand  dollars.  Defendant 
appealed.     Other  facts  are  stated  in  the  opinion. 

AM.  St.  Rep.,  Vol.  XXI'  .  —  48 
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Hewitt,  Walker,  and  Porter,  for  the  appellant. 
Bowman  and  Harsh,  and  0.  R.  Harsh,  for  the  appellee. 

SoMERViLLE,  J.  1.  The  photograph  of  the  trestle  and  of 
the  wrecked  train  of  cars  was  shown  to  have  been  taken 
about  two  hours  after  the  accident  occurred,  and  was  verified 
by  the  testimony  of  the  photographer  as  being  a  correct  rep- 
resentation of  the  locality  and  scene.  It  was  clearly  admis- 
sible in  evidence,  to  aid  the  jury  in  properly  understanding 
the  case. 

It  is  a  well-understood  rule,  applied  in  every-day  practice 
in  the  courts,  that  diagrams  and  maps  illustrating  the  scene 
of  a  transaction,  and  the  relative  location  of  objects,  if  proved 
to  be  correct,  are  admissible  in  evidence,  in  order  to  enable 
the  jury  to  understand  and  apply  the  proved  facts  to  the  par- 
ticular case:  3  BrickelPs  Digest,  p.  431,  sec.  366.  A  plan, 
picture,  or  other  representation  produced  by  the  art  of  pho- 
tography is  admissible  on  like  principles,  if  verified  as  a  true 
and  accurate  representation.  It  is  in  fact  but  a  scientific 
reproduction  of  a  facsimile  of  the  original  object  in  nature, 
by  a  mechanical  art  which  is  every  day  advancing  towards 
perfection.  The  competency  of  such  evidence  was  settled  in 
Luke  V.  Calhoun  Co.,  52  Ala.  115,  approving  a  like  ruling  in 
the  case  of  Udderzook  v.  Commonwealth,  76  Pa.  St.  340,  where 
a  photograph  of  a  person  in  life,  shown  to  be  a  correct  pic- 
ture, was  admitted  in  evidence,  for  the  purpose  of  aiding  in 
the  identification  of  a  deceased  person  alleged  to  have  been 
murdered.  The  case  of  Ruloff  v.  People,  45  N.  Y.  213,  sup- 
ports the  same  principle. 

In  the  case  of  Blair  v.  Pelham,  118  Mass.  420,  which  was 
an  action  against  a  town  to  recover  damages  for  injuries 
caused  by  a  defect  in  a  highway,  the  defendant  was  permitted 
to  put  in  evidence  a  photograph  of  the  place  of  the  accident, 
on  its  verification  by  the  pliotographer  as  a  true  representa- 
tion. So  in  Church  v.  City  of  Milwaukee,  31  Wis.  512,  an 
action  for  damages  resulting  to  a  lot-owner  from  a  change  in 
the  grade  of  a  street,  a  photograph  of  the  premises,  shown  to 
be  correct,  was  admitted,  "to  aid  the  jury  in  arriving  at  a 
clear  and  accurate  idea  of  the  situation  of  the  premises,  and 
enable  them  to  better  understand  how  they  were  affected  by 
the  change  in  the  grade."  And  Cozzens  v.  Higgins,  33  How. 
Pr.  436,  decided  by  the  New  York  court  of  appeals,  is  to  the 
same  effect.     In  an  action  of  trespass  against  an  adjoining 
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proprietor  for  the  wrongful  act  of  opening  holes  in  the  walls 
of  the  plaintiflF's  cellar,  so  as  to  render  it  untenable,  by  pro- 
jecting into  it  heavy  beams,  a  " photographic  view"  of  the 
cellar  was  adnoitted  in  evidence  as  "an  appropriate  aid  to 
the  jury  in  applying  the  evidence."  The  case  of  Dyson  v. 
New  York  etc.  R.  R.  Co.,  57  Conn.  10,  14  Am.  St.  Rep.  82,  ia 
another  authority  directly  in  point,  where,  in  an  action  for 
damages  against  a  railroad  company,  a  photographic  view  of 
the  locus  in  quo  of  the  accident  was  held  to  be  admissible  in 
evidence.  The  same  ruling  precisely  was  made  in  the  case 
of  Archer  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  589. 

We  entertain  no  doubt  as  to  the  soundness  of  these  rulings, 
and  they  fully  support  the  action  of  the  court  in  admitting  in 
evidence  the  photograph  of  the  wrecked  train  and  surround- 
ing locality  in  this  case:  1  Wharton  on  Evidence,  3d  ed.,  sec. 
676;  Ehorn  v.  Zimpelman,  26  Am.  Rep.  319-321,  note;  Marcy 
V.  Barnes,  16  Gray,  161;  77  Am.  Dec.  405;  Locke  v.  Sioux 
City  R.  R.  Co.,  46  Iowa,  109. 

2,  3.  The  question  propounded  to  the  same  witness  Slaton, 
and  his  answer  to  it,  tended  to  throw  some  light  on  the  plain- 
tiff's contention  that  the  car  containing  the  fertilizer  was  too 
heavily  loaded,  which  was  one  of  the  grounds  of  negligence 
imputed  to  the  defendant  as  the  proximate  cause  of  the  in- 
jury suffered  by  the  plaintiff.  This  evidence  was  therefore 
relevant,  and  its  admission  free  from  error.  The  objection 
interposed,  moreover,  was  general  and  undefined,  failing  to 
particularize  any  specified  ground,  and  for  this  reason  there 
was  no  error  in  disregarding  it:  Dryer  v.  Lewis,  57  Ala.  551; 
3  Brickell's  Digest,  p.  443,  sec.  567. 

4.  The  evidence  tended  to  sustain  the  allegations  of  each  of 
the  counts  in  the  complaint  —  the  first  and  the  third  —  upon 
which  the  merits  of  the  case  were  tried  before  the  jury.  And 
under  the  circumstances,  we  are  of  opinion  that  the  questions 
of  negligence  by  the  defendant,  and  of  contributory  negli- 
gence by  the  plaintiff,  were  both  properly  left  to  the  jury; 
Louisville  etc.  R.  R.  Co.  v.  Perry,  87  Ala.  392. 

The  objection  taken  to  the  panel  of  jurors  was  clearly  with- 
out merit. 

We  discover  no  error  in  the  record,  and  the  judgment  mmt 
be  affirmed.  

Photographs  —  Evidknce.  —  Photographs  are  admisaible  In  evidenoe,  ia 
actions  for  personal  injuries,  to  show  the  locality  and  circumstances  of  th* 
accident,  the  wreck,  or  anything  which  might  tend  to  explain  or  indioat* 
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the  oaoM  of  the  injury,  provided  the  photographs  were  taken  within  a  suffi- 
cient time  after  the  occurrence:  Bedell  v.  Berkey,  76  Mich.  435;  15  Am.  St. 
Rep.  ;nO;  Dymn  v.  Nexo  York  etc  R.  R.  Co.,  67  Conn.  9;  14  Am.  St.  Rep. 
82;  or  to  sliow  the  rt-ault  of  certain  injuries  upon  the  person  of  the  injured 
party:  AlUrti  v.  New  York  etc.  R.  R.  Co.,  118  N.  Y.  77;  Cwoley  v.  Peoj>le> 
83  N.  y.  4C4;  38  Am.  Rep.  4G4,  and  note.  Upon  the  same  principle,  photo- 
graphs of  one  alleged  to  have  been  murdered,  or  of  the  place  where  a  murder 
is  alleged  to  have  been  committed,  are  admissible  in  evidence  in  trials  for 
murder:  Malachi  v.  Utate,  89  Ala.  134;  KeytB  v.  State,  122  Ind.  627;  Pef/ple 
T.  Fiaht  1126  N.  Y.  13(5;  FrankUn  v.  State,  69  Ga.  36;  47  Am.  Rep.  748.  But 
if  the  conditions  have  been  altered  prior  to  the  taking  of  the  photographs, 
they  must  not  be  admitted  as  evidence:  Verran  w.  Buird,  150  Mass.  141. 
So  in  a  contest  of  heirship,  a  photograph  of  the  deceased  taken  many  years 
before  should  be  excluded:  In  re  Jeaaup,  81  Cal.  408. 

As  to  the  admissibility  of  photographs  as  evidence,  generally,  see  Bbom  v. 
Zimpelmiin,  47  Tex.  503;  26  Am.  Rep.  3)5,  and  note  319-321;  Duffin  v.  People, 
107  111.  113;  47  Am.  Rep.  431;  Brown  v.  Metropolitan  L.  Itu.  Co.,  65  Mich. 
306;  8  Am.  St  Rep.  894;  White  Sewing-machine  Co.  v.  Gordon,  124  Ind.  495; 
19  Am.  St  Rep.  109;  Ayera  v.  Ilarria,  77  Tex.  108;  Buxard  v.  MeAnuHy,  77 
Tex.  438;  Uovxird  v.  Rmsell,  75  Tex.  171. 

Nboliosnck,  Question  for  Whom.  —  Negligence,  as  well  as  contributory 
negligence,  is  ordinarily  a  question  of  fact  for  the  determination  of  the  jnryt 
Note  to  Deana  ▼.  Wilmington  etc  R.  R.  Co.,  22  Am.  St  Rep.  908,  909. 


Georgia  Paoipio  Eailway  Co.  v.  Undbbwood. 

[90  Alabama,  49.] 

OOKTBIBUTOBT  NbQLIQBNOB  —  PrOTBCDING  AbM  mOM  WINDOW  OF  CaB.  — 

It  is  negligence  per  ae,  to  be  declared  by  the  conrt  as  matter  of  law,  for 
»  passenger  on  a  steam-railway  to  protrude  his  arm,  hand,  or  elbow 
through  or  beyond  the  outer  edge  of  the  window  or  sarfaoe  of  the  car 
while  the  latter  is  in  motion,  and  no  recovery  can  be  had  for  an  injory 
which  is  proximately  cansed  by  such  negligence. 
Railroads  —  Liabilttt  for  Neqliobncb  of  Third  Pabtt  Usino  its  Cars. 
—  A  railroad  company  permitting  a  third  party  to  use  its  cars  on  its 
spur-track  is  liable  for  his  negligence  in  leaving  snch  can  to  near  the 
main  track  as  to  cause  a  collision. 

Action  to  recover  for  personal  injuries  suffered  by  plaintiff, 
Underwood,  while  a  passenger  on  defendant's  railroad.  It 
appeared  that  at  the  place  of  the  accident  there  was  a  spur- 
track  owned  by  defendant,  and  that  loaded  cars  on  this  track 
were  standing  so  near  the  main  track  as  to  scrape  the  side  of 
the  car  in  which  plaintiff  was  a  passenger.  His  arm  was 
resting  on  the  edge  of  the  open  window,  and  was  thus  struck 
and  fractured.  The  spur-track  was  built  on  defendant's  right 
of  way,  and  the  cars  thereon  belonged  to  it,  but  were  used  by 
a  third  party  in  transporting  coal.     These  care  were  pushed 
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by  defendant's  employees  from  the  main  track  to  the  spur, 
where  the  third  party's  servants  took  charge  of  them,  and 
pushed  them  to  the  place  where  they  were  loaded.  These 
loaded  cars  had  been  pushed  so  near  the  main  track  by  the 
third  party's  servants  as  to  cause  the  collision  and  accident 
as  stated.  The  court  charged  that  the  negligence  of  the  ser- 
vants of  such  third  party  in  leaving  the  loaded  cars  in  dan- 
gerous proximity  to  the  main  track  was  imputable  to  de- 
fendant. Judgment  in  favor  of  plaintiff  for  two  thousand 
five  hundred  dollars,  and  defendant  appealed. 

James  Weatherly,  for  the  appellant. 
Smith  and  Lowe,  for  the  appellee. 

McClellan,  J.  The  following  authorities  hold  that  it  is 
negligence  per  se,  and  to  be  so  declared  by  the  courts  as  a 
matter  of  law,  for  a  passenger  on  a  steam-railway  to  protrude 
his  arm,  hand,  or  elbow  through  the  window  of  a  car  while 
in  motion,  and  beyond  the  outer  edge  of  the  window  or  outer 
surface  of  the  car,  and  that  a  recovery  cannot  be  had  for  any 
injury  which,  but  for  such  negligence,  would  not  have  been 
sustained:  Dun  v.  Seaboard  etc.  E.  R.  Co.,  78  Va.  645;  49- 
Am.  Dec.  388;  Pittsburg  etc.  R.  R.  Co.  v.  McClurg,  56  Pa.  St, 
294;  Morel  v.  Mississippi  Valley  L.  Ins.  Co.,  4  Bush,  535;  Louis- 
ville etc.  R.  R.  Co.  V.  Sicking,  5  Bush,  1;  96  Am.  Dec.  320; 
Barton  v.  St.  Louis  etc.  R.  R.  Co.,  52  Mo.  253;  14  Am.  Rep. 
418;  Indianapolis  R.  R.  Co.  v.  Rutherford,  29  Ind.  82;  92  Am. 
Dec.  336;  Pittsburgh  etc.  R.  R.  Co.  v.  Andrews,  39  Md.  329; 
17  Am.  Rep.  568;  Todd  v.  Old  Colony  etc.  R.  R.  Co.,  3  Allen, 
18;  80  Am.  Dec.  49;  7  Allen,  207;  83  Am.  Dec.  679;  Holbrook 
V.  Utica  etc.  R.  R.  Co.,  12  N.  Y.  236,  244;  64  Am.  Dec.  502. 

Against  this  array  of  adjudged  cases,  and  to  the  converse 
of  the  proposition  stated,  there  is  believed  to  be  in  reality  but 
one  authority.  That  is  the  case  of  Spencer  v.  Milwaukee  etc, 
R.  R.  Co.,  17  Wis.  487,  84  Am.  Dec.  758,  which  takes  the  po- 
sition, and  supports  it  with  vigor,  that  it  is  not  negligence  per 
86  for  a  passenger  to  project  his  arm  out  of  the  window  of  the 
car  in  which  he  is  riding.  Another  case  frequently  cited  and 
relied  on  to  support  this  view  is  that  of  Chicago  etc.  R.  R.  Co, 
v.  Pondrom,  51  111.  333.  The  conclusion  in  that  case,  how- 
ever, was  rested  on  the  doctrine  of  comparative  negligence, — 
a  doctrine  which,  if  not  peculiar  to  Illinois,  certainly  is  not 
recognized  in  our  jurisprudence,  —  and  while  the  protrusion 
of  the  passenger's  arm  from  the  window  of  a  moving  car  waa 
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admitted  to  be  negligence,  the  judgment  was  allowed  to  stand, 
because  plaintiff's  negligence  was  held  to  he  less  than  that  of 
the  defendant.  In  the  case  of  Guin  v.  South  Carolina  R'y 
Co.f  29  S.  C.  381,  the  ruling  of  the  supreme  court  of  South 
Carolina,  that  the  inquiry  of  negligence  vel  nan  in  projecting 
the  arm  from  the  car  window  was  for  the  jury,  proceeded,  it 
fleems,  from  a  construction  of  the  constitution  of  that  state, 
tinder  which,  and  not  from  a  consideration  of  general  princi- 
ples of  law,  the  court  felt  impelled  to  submit  the  whole  ques- 
tion of  contributory  negligence  to  the  jury.  A  like  conclusion 
was  reached  in  Louisiana  with  respect  to  a  passenger  on  a 
street-railway:  Summers  v.  Crescent  City  R.  R.  Co.^  34  La,  Ann. 
139;  44  Am.  Rep.  419.  But  as  Mr.  Bishop  observes:  "Steam- 
power  is  more  difficult  of  control  than  horse-power;  so  the 
same  negligent  act  of  the  passenger,  such  as  voluntarily  and 
unnecessarily  riding  on  the  platform  of  the  car,  is  regarded  as 
somewhat  more  recriminatory  in  the  former  than  in  the  lat- 
ter": Bishop's  Non-Contract  Law,  sec.  1116.  And  the  whole 
^doctrine  of  this  case,  as  also  the  Wisconsin  case,  supra,  is  re- 
pudiated by  Mr.  Wood,  in  the  following  language:  "  But  the 
line  of  reasoning  adopted  in  this  case  fails  to  convince  us  that 
the  doctrine  held  is  either  just  or  proper.  Any  person  pos- 
sessed of  sufficient  intelligence  to  ride  upon  a  street-car  must 
know  that  the  vehicle  in  which  he  is  riding  cannot  turn  from 
the  rails  upon  which  it  runs,  and  is  constantly  passing  other 
vehicles  which  are  liable  to  pass  very  near  to  it,  so  as  to  ren- 
der it  unsafe,  except  with  the  utmost  watchfulness  on  his  part, 
to  allow  any  portion  of  his  body  to  protrude  beyond  the  outer 
surface  of  the  car;  and  it  makes  no  difference  in  this  respect 
that  one  source  of  danger  is  the  company's  own  car  passing 
upon  other  rails  laid  in  the  street To  say  that  a  pas- 
senger may  be  stupidly  negligent,  and  expose  his  person  to 
danger  upon  this  class  of  vehicles,  and  the  company  made 
liable  for  the  consequences  of  his  negligence,  is  the  assertion 
of  a  rule  which  has  no  foundation  in  reason,  and  but  little  in 
authority;  and  it  seems  to  us  that  the  rule  generally  adopted, 
that  such  acts  upon  the  part  of  a  passenger,  either  upon  a 
street  or  steam  car  are  prima  facie  negligent,  is  the  correct 
one":  2  Wood's  Railroad  Law,  1107,  1108. 

The  doctrine  of  the  authorities  cited  first  above  is  similarly 
approved  by  other  text-writers  of  recognized  accuracy  and 
learning.  Thus  it  is  said  in  2  Shearman  and  Red  field  on 
IJegligence,  sec.  519,  that  "  it  is  deemed  contributory  negli- 
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gence,  within  the  rule,  for  a  passenger  to  do  any  voluntary  act 
which  unnecessarily  exposes  him  to  risk  of  such  injuries  as 
a  traveler  is  liable  to.  A  passenger  cannot  therefore  recover 
(as  a  general  rule)  for  an  injury  to  his  arm  or  head  while 
improperly  projecting  out  of  a  window  of  a  railroad  car  or 
stage."  And  Mr.  Beach  states  the  doctrine  as  formulated  in 
Pittsburg  etc.  R.  R.  Co.  v.  McClurg,  56  Pa.  St.  294,  to  the  effect 
that,  as  a  "general  rule,  a  passenger  who  puts  his  head  or 
elbow  or  any  other  part  of  his  body  out  of  the  window  of  the 
car  in  which  he  is  riding  has  no  cause  of  action  against  the 
railroad  company  for  any  injury  that  he  may  sustain  on  that 
account  from  contact  with  outside  obstacles  or  forces.  If  any 
part  of  the  passenger's  body  extends  through  the  open  window, 
beyond  the  place  where  the  sash  would  be  when  the  window 
is  shut,  it  is  sufl&cient  to  prevent  a  recovery  of  damages  by 
him."  And  with  respect  to  the  contrary  position  taken  by  the 
supreme  court  of  Wisconsin,  he  observes:  "A  consideration  of 
the  cases  to  be  cited  in  support  of  this  view  will  show  that 
there  is  but  a  slight  basis  for  it,  and  that  the  weight  of  au- 
thority is  decidedly  against  any  such  position":  Beach  on 
Contributory  Negligence,  164,  166, 167.  Bishop  recognizes  the 
same  doctrine:  Bishop's  Non-Contract  Law,  sec.  1107;  and 
Mr.  Wharton,  while  expressing  the  same  doubts  as  to  the  cor- 
rectness of  the  rule  to  the  extent  it  has  gone,  yet,  in  effect, 
admits  that  it  has  the  support  of  the  weight  of  authority: 
Wharton  on  Negligence,  sec.  361. 

This  question  is  an  open  one  in  Alabama.  We  are,  how- 
ever, satisfied  with  the  rule  as  formulated  and  supported  by 
the  great  number  of  adjudged  cases  and  the  texts  to  which 
we  have  referred.  The  reasons  upon  which  they  base  the  doc- 
trine appear  to  be  eminently  sound.  Windows  are  not  pro- 
vided in  cars  that  passengers  may  project  themselves  through 
or  out  of  them,  but  for  the  admission  of  light  and  air.  They 
are  not  intended  for  occupation,  but  for  use  and  enjoyment 
without  occupation.  No  possible  necessity  of  the  passenger 
can  be  subserved  by  the  prolusion  of  his  person  through  them. 
Neither  his  convenience  nor  comfort  requires  that  he  should 
do  so.  It  may  be,  doubtless  is,  true  that  men  of  ordinary 
prudence  and  care  habitually  lean  upon  or  rest  their  arms 
upon  the  sills  or  windows  by  which  they  ride.  But  this  is  a 
very  different  thing  from  protrusion  beyond  the  outer  edge 
of  the  sills,  and  beyond  the  surface  of  the  car.  We  cannot 
concur  in  the  assumption  of  the  Wisconsin  court  that  pru- 
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dent  men  are  habitually  given  to  thus  projecting  themselves 
from  the  windows  of  moving  trains.  Judge  Thompson,  who 
•rinces  an  inclination  to  agree  witli  that  court,  fails  to  indorse 
this  assumption  as  to  the  habits  of  prudent  men,  which  is  the 
key*stone  to  the  position  announced  by  it  He  says:  "  It  is 
perhaps  not  too  strong  a  statement,  that  no  person  ever  trav- 
eled on  a  railway  train  without  at  some  time  resting  his  arm 
on  the  window-sill  at  least,  if  not  permitting  it  to  protrude 
■lightly.  Conduct  which  is  universal  is  necessarily  that  of 
persons  reasonably  prudent":  Thompson  on  Carriers,  258. 
But  the  conduct  which  is  assumed  by  him  to  be  universal  is 
that  of  resting  the  arm  on  the  sill,  not  permitting  it  to  pro- 
trude even  slightly  beyond.  The  former,  prudent  men  may 
do;  but  we  cannot  conceive  that  the  latter  is  an  act  which  a 
man  of  reasonable  care  and  prudence  would  ever  voluntarily 
do,  much  less  that  it  is  the  habit  of  such  men  to  so  act.  The 
former,  under  ordinary  circumstances,  is  not  negligence.  The 
latter,  according  to  the  overwhelming  preponderance  of  au- 
thority, based  on  sound  reason  as  we  conceive,  standing  by 
itself,  is  always  negligence  per  se,  which  will  defeat  a  recovery 
for  any  injury  to  which  it  proximately  contributed. 

The  action  of  the  trial  court  as  to  charges  given  and  re- 
fused was  not  in  harmony  with  our  views  of  the  law  on  this 
point.  The  jury  should  have  been  instructed,  in  substance, 
to  return  a  verdict  for  the  defendant,  if  they  should  find  from 
the  evidence  that,  at  the  time  of  the  accident,  plaintiflf's  arm 
or  elbow  was  protruding  through  the  window,  and  beyond 
the  outer  surface  of  the  car,  and  but  for  this  fact  the  injury 
would  not  have  been  suffered. 

The  rulings  of  the  trial  court  as  to  defendant's  liability  for 
the  negligence  of  Moore  and  Wells,  or  their  employees,  in  leav- 
ing the  car  on  the  spur-track  in  dangerous  proximity  to  the 
main  line  were  free  from  error:  Louisville  etc.  R.  R.  Co.  v. 
Sickings,  5  Bush,  1;  69  Am.  Dec.  320;  Richetts  v.  Birmingham 
Street  R'y  Co.,  85  Ala.  600;  Montgomery  Gas  Light  Co.  v.  Mont- 
gomery etc.  Ry  Co.,  86  Ala.  373. 

For  the  error  pointed  out  above,  the  judgment  ifl  reversed 
and  the  cause  remanded. 

Railroad  Companies  —  Contribdtobt  Nboliokncb  —  Protruding  Ei,. 
BOW.  —  A  passenger  on  a  railroad  car,  who  tides  with  his  elbow  out  of  th« 
window,  is  guilty  of  such  negligence  as  will  preclude  his  maintaining  &a 
action  for  injuries:  Todd  v.  Old  Colony  etc  R,  R.  Co.,  3  Allen,  18;  80  Am. 
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Deo.  49,  and  note.     See  Moakler  ▼.  WillameUe  etc.  R'y  Co.,  18  Or.  189;  17 
Am.  St.  Bep.  717,  and  note. 

So  a  passenger  has  been  adjudged  guilty  of  contributory  negligence  pre- 
clading  redress,  when  injured  while  standing  on  the  rear  platform  of  a 
freight  train  without  holding  to  anything:  Malcotn  v.  Siclimond  etc.  E.  JR. 
Co.,  106  N.  C.  63;  or  when,  after  having  mounted  a  moving  car,  he  re- 
mained on  the  steps,  and  was  struck  by  a  standing  post,  with  the  position  of 
which  he  was  familiar:  Aiken  v.  Frankford  etc.  R.  R.  Co.,  142  Pa.  St.  47;  or 
when  he  was  in  the  baggage-car,  where,  by  the  rules  of  the  company,  pas- 
sengers are  not  permitted  to  be:  Jones  v.  Chicago  etc.  R'y  Co.,  43  Minn.  279; 
or  when  standing  on  the  front  platform  of  a  street-car,  in  a  dangerous  posi- 
tion, contrary  to  the  roles  of  the  railway  company:  Baltimore  etc  Road  v. 
Oaraon,  72  Md.  377. 


Birmingham  Union  Railway  Company  v.  Smith. 

(90  Alabama,  60.] 

Railroads — Negliqencb  in  Starting  Steam-cars.  —  Steam-cars  stop- 
ping at  regular  stations  are  only  required  to  halt  a  sufficient  time  to 
allow  passengers  to  alight  by  the  exercise  of  ordinary  diligence  on  their 
part;  and  the  conductor  in  charge,  having  wailed  a  reasonable  time,  is 
not  negligent  in  starting  the  train  while  a  passenger  is  in  the  act  of 
alighting,  or  is  in  a  dangerous  position,  unless,  in  the  exercise  of  rea> 
sonable  care,  he  knows,  or  ought  to  know,  of  such  danger  to  the  pas- 
senger. 

Railroads  —  Negligbnck  in  Starting  Hor.se-oar.  —  The  driver  of  a 
horse-car,  when  signaled  to  stop,  must  ascertain  who  and  how  many  of 
his  passengers  intend  to  alight  at  that  place,  and  must  wait  a  sufficient 
length  of  time  to  enable  them  to  alight  in  safety  by  the  exercise  of  rea- 
sonable diligence,  and  must,  in  any  event,  see  and  know  that  no  pas- 
senger is  in  the  act  of  alighting,  or  is  otherwise  in  a  position  which 
would  be  rendered  perilous  by  the  motion  of  the  car,  when  he  again 
pats  it  in  motion.  If  he  fails  in  any  of  these  respects,  and  injury  re> 
salts  therefrom,  his  employer  is  liable. 

Action  by  the  plaintiff,  Mrs.  Smith,  to  recover  for  per- 
sonal injury  received  as  she  alighted  from  one  of  defendant's 
horse-cars,  on  which  she  had  been  riding  as  a  passenger. 
Judgment  in  favor  of  plaintiff  for  one  thousand  dollars,  and 
defendant  appealed. 

Hewitty  Walker^  and  Porter^  for  the  appellant. 

Sterrett  and  Campbell^  for  the  appellee. 

McClellan,  J.  The  exceptions  reserved  go  to  the  action 
of  the  trial  court  in  refusing  to  give  five  charges  requested 
by  the  defendant  below.  Of  these  the  first,  second,  and  third 
were  abstract.  We  find  no  evidence  in  the  record  tending  to 
show  *'  that  the  moment  the  plaintiff  started  to  get  off  the 
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car  was  simultaneous  with  the  starting  of  the  car,"  or  "  that 
the  car  was  in  motion  when  the  plaintiff  attempted  to  get  off 
the  car";  and  these  are  the  facts  upon  which  these  charges 
based  defendant's  right  to  a  verdict.  On  the  contrary,  plain- 
tiflf's  evidence  tended  to  show  that  the  car  was  standing  still 
when  she  attempted  to  get  off,  and  was  started  forward 
"with  a  jerk"  when  that  attempt  had  been  so  far  executed, 
as  that  she  was  in  the  act  of  stepping  off,  having  one  foot  on 
the  step,  and  the  other  approaching,  if  it  had  not  touched, 
the  ground;  and  the  evidence  of  defendant  tended  to  show 
that  plaintiff  was  entirely  off  and  free  from  the  car  before  it 
was  again  started. 

The  fourth  and  fifth  charges  requested  by  defendant,  and 
refused,  present  the  real  question  involved  on  this  appeal. 
They  are  as  follows:  "4.  If  the  car  was  stopped  a  sufBcient 
length  of  time  for  the  plaintiff  to  get  off  the  car,  by  the  exer- 
cise of  ordinary  diligence,  then  you  must  find  for  the  defend- 
ant, unless  you  believe  from  the  evidence  that  tbe  driver 
started  the  car  in  motion  while  the  plaintiff  was  getting  off 
the  car,  and  knew  she  was  getting  off  the  car  when  he  started 
the  car.  5.  If  the  defendant's  car  was  stopped  for  a  reason- 
able length  of  time,  sufficient  to  have  permitted  the  plaintiff 
to  have  gotten  off  safely  by  the  exercise  of  reasonable  dili- 
gence on  her  part,  then  you  must  find  for  the  defendant, 
unless  the  evidence  shows  that  defendant's  car-driver  knew, 
or  had  good  reason  to  know,  that  plaintiff  was  in  the  act  of 
getting  off  the  car,  or  in  a  place  of  danger,  when  he  started 
the  car." 

The  doctrine  of  these  charges,  certainly  as  formulated  in 
the  last  charge  quoted,  is  thoroughly  well  established  with 
respect  to  the  ordinary  railways  of  the  country:  Raben  v. 
Central  Iowa  R'y  Co.^  73  Iowa,  579;  5  Am.  St.  Rep.  708,  and 
cases  cited;  Strauss  v.  Kansas  City  etc.  R.  R.  Co.,  75  Mo.  185; 
86  Mo.  421;  Gulf  etc.  R'y  Co.  v.  Williams,  70  Tex.  159;  Penn- 
sylvania R.  R.  Co.  V.  Peters,  116  Pa.  St.  206. 

Trains  on  such  railroads  are  run  on  schedules.  They  stop 
only  at  designated  stations,  to  receive  and  discharge  passen- 
gers. The  conductor  knows  in  advance  how  many  passengers 
are  to  alight  at  a  given  station.  He  may  therefore  determine 
with  sufficient  accuracy  what  would  be  a  reasonable  time  for 
the  train  to  stop  to  enable  passengers  for  that  station  to  alight, 
by  the  exercise  of  ordinary  diligence  on  their  part.  The  law 
therefore  imposes  on  him  the  duty  of  holding  the  train  for 
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Buch  reasonably  sufficient  time.  It  is  not  practicable  for 
him  to  keep  a  watch  upon  all  the  exits  from  a  train  of  cars. 
Not  infrequently  he  has  other  things  to  do  at  stations  where 
his  train  stops.  The  law  therefore  does  not  impose  on  him 
the  duty  of  seeing  and  knowing  that  all  of  the  passengers 
intending  so  to  do  have  alighted.  Unless  he  knows  or  has 
good  reason  to  believe  to  the  contrary,  he  may  act  upon  the 
presumption  that  passengers  have  availed  themselves  of  the 
ample  time  allowed,  and  gotten  off  the  train.  These  reasons, 
which  support  the  proposition  of  the  fifth  charge  as  to  cross- 
country steam-railways,  do  not  obtain  with  respect  to  a  horse- 
car  railway.  They  have  no  stations,  no  regular  stopping- 
places,  no  schedules.  The  driver  cannot  know  beforehand 
where  any  passenger  intends  to  alight,  or  how  many  passen- 
gers desire  to  get  off  at  any  place  where  he  is  signaled  to  stop. 
When  he  is  signaled  to  stop,  he  must  then  inform  himself  by 
looking  and  seeing  as  to  how  many  of  his  passengers  desire 
and  intend  to  alight.  Without  this  he  can  have  no  concep- 
tion of  the  length  of  time  the  car  should  remain  stationary. 
Having  rendered  his  car  immovable  by  applying  the  brakes, 
he  has  nothing  else  to  do  than  to  see  who  intend  getting  off, 
and  to  know  that  they  are  safely  off  before  the  car  is  again 
started.  It  is  entirely  practicable  for  him  to  do  this.  The 
only  exits  are  under  his  immediate  observation,  and  there  is 
no  other  duty  incumbent  on  him  at  the  time  to  divert  his 
attention  from  them  and  the  alighting  passengers. 

Our  opinion  is,  that  it  is  the  duty  of  the  driver  of  a  horse- 
car,  when  signaled  to  stop,  at  least,  to  ascertain  who  and  how 
many  of  his  passengers  intend  to  alight  at  that  place,  to  wait 
a  sufficient  length  of  time  to  enable  them  to  alight  in  safety 
by  the  exercise  of  reasonable  diligence,  and  in  any  event,  to 
see  and  know  that  no  passenger  is  in  the  act  of  alighting,  or 
is  otherwise  in  a  position  which  would  be  rendered  perilous 
by  the  motion  of  the  car,  when  he  again  puts  the  car  in 
motion.  If  he  fail  in  any  of  these  respects,  and  injury  results 
from  such  failure,  his  employer  is  liable:  Thompson  on 
Carriers,  443;  Poulin  v.  Broadway  etc.  R.  R.  Co.,  61  N.  Y.  621; 
Nichols  v.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  131;  97  Am.  Dec.  780; 
Chicago  City  Railway  Co.  v.  Muviford,  97  111.  560.  See  also 
North  Birmingham  etc.  R'y  Co.  v.  Calderwood,  89  Ala.  247;  18 
Am.  St.  Rep.  105. 

Charges  4  and  5  were  therefore  properly  refused,  and  the 
judgment  is  affirmed. 
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Stbket-railroam  — Neglioenoe  ot  Drivers.  —The  driver  of  a  street^ 
car  who,  after  being  notified  to  stop,  checks  his  speed,  and  as  a  passenger  ia 
about  to  alight,  starts  the  car  again  with  a  sudden  jerk,  is  negligent:  Hichols 
V.  Sixth  Avf.  R.  R.  Co.,  38  N.  Y.  131;  97  Am.  Dec.  780,  and  note;  Augiuta 
etc.  R.  R.  Co.  V.  Randall,  79  Ga.  305;  Allen  v.  Galveston  etc.  R'y  Co.,  79  Tex. 
631.  A  person  was  in  the  act  of  getting  upon  a  street-car  when  the  driver 
started  the  car  suddenly  forward,  and  the  person  was  injured.  The  company 
was  hel.l  liable:  E^ptndorfy.  Brooklyn  etc  R.  R.  Co.,  69  N.  Y.  196;  26  Am. 
Rep.  171. 

Railroads  —  Dutt  to  Passengers  to  Stop  Rkasonablb  Tims. — The 
employees  on  a  railroad  train  owe  no  duty  to  a  passenger  to  stop  at  a  station 
longer  than  a  reasonable  time;  but  it  ia  negligence  if  they  start,  knowing 
that  a  passenger  in  the  act  of  alighting  was  in  a  dangerous  position:  Georgia 
etc.  R'y  Co.  v.  West,  66  Miss.  310;  Philadelphia  etc  R.  R.  Co.  v.  Anderson, 
72  Md.  619;  20  Am.  St.  Rep.  4S3,  and  note. 
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[90  Alabama.  71.] 

Personal  ExAUiNATioir  ov  Injxibbd  Person.  —  It  is  within  the  sound  di«< 
cretion  of  the  trial  court  to  order  the  surgical  examination  by  experts  of 
the  person  of  a  plaintiff  seeking  to  recover  for  personal  injury,  although 
the  defendant  has  no  absolute  right  to  have  such  order  made  and  eze< 
outed.  The  exercise  of  such  discretion  will  be  reviewed  on  appeal,  and 
corrected  if  abused,  but  the  examination  should  be  ordered  and  had 
nnder  the  direction  and  control  of  the  court,  whenever  it  fairly  appears 
that  justice  requires  the  disclosure  or  more  certain  ascertainment  of 
facts  which  can  only  be  produced  or  fully  elucidated  by  such  examina- 
tion, and  that  it  may  be  made  without  danger  to  life  or  health,  or  the 
infliction  of  serious  pain;  and  the  refusal  of  the  motion,  where  the  oir* 
cumstances  present  a  reasonably  clear  case  for  the  examination  nnder 
the  rule  stated,  is  such  an  abuse  of  discretion  a«  will  operate  to  revene  a 
judgment  in  favor  of  plaintifif. 

Personal  Examination  of  Pabtt  Injured. — In  an  action  to  recover  for 
personal  injury,  where  it  appears  that  plaintiff,  a  young  unmarried 
woman,  has  submitted  to  several  personal  examinations  by  her  physi* 
cian,  who  states  the  nature,  extent,  and  probable  effects  of  her  injuries, 
but  whose  statement  is  questioned  by  other  physicians,  the  defendant 
is  entitled  to  an  order  that  plaintiff  submit  to  a  personal  examination  by 
a  disinterested  surgeon,  and  the  refusal  to  grant  such  order  is  reversible 
error,  when  the  examination  will  not  endanger  life  or  health. 

Railroads  —  Negligence  —  Unsatb  Condition  ov  Track.  —  Exemplabt 
Damages  are  authorized  from  an  injury  to  a  passenger  arising  from  an 
accident  caused  by  a  broken  rail,  when  the  evidence  shows  an  unsafe 
condition  of  the  track  at  that  place,  so  long  continued  as  to  make  the 
failure  to  discover  and  remedy  it  gross  negligence,  or  equivalent  to 
recklessness,  wantonness,  or  intentional  wrong  towards  the  passenger 
on  the  part  of  the  railroad  company. 

Evidence  —  Declaration  as  to  Speed  op  Train.  —  In  an  action  to  r*> 
cover  for  personal  injury  received  in  a  railroad  aooident^  the  deolara- 
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tion  of  a  passenger  to  the  condactor,  made  before  the  accident,  that,  in 
his  opinion,  the  "engineer  was  whooping  them  np  pretty  fast  that 
morning, "  is,  by  itself,  inadmissible  as  part  of  the  res  gestce,  or  to  Mtab- 
lish  the  rate  of  speed  at  which  the  train  was  moving. 

Edward  Cohton^  Samuel  F.  Rice,  and  Demon  and  Wood,  for 
the  appellant. 

Taliaferro  and  Smithaon,  for  the  appellee. 

McClellan,  J.  This  is  an  action  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  in  conse- 
quence of  defendant's  negligence,  whereby  a  car  on  which 
plaintiff  was  being  carried  as  a  passenger  was  derailed  and 
overturned.  The  injuries  chiefly  complained  of,  and  relied 
on  for  the  recovery  which  was  sought  and  had  in  the  court 
below,  are  alleged  to  be  internal,  and  permanent  in  their 
nature,  and  very  grievous,  painful,  and  dangerous.  Neither 
the  fact  of  their  infliction,  nor  their  extent,  character,  or 
probable  consequences,  were  determinable,  except  by  expert 
examination  of  the  plaintiff''s  person  in  a  manner  most  ob- 
jectionable to  a  young  woman  of  delicacy  and  refinement, 
as  she  is  shown  to  be.  Such  examination  had  been  several 
times  made  by  her  attending  physician,  who  stood  ready  to 
testify,  and  did  testify  in  her  behalf,  as  to  the  results  of  his 
investigation.  Prior  to  the  trial,  on  the  day  the  trial  was 
entered  upon,  and  again  pending  the  trial,  after  the  plaintiff 
and  her  physician,  and  other  physicians,  had  testified,  the 
defendant  moved  the  court  for  an  order  requiring  plaintiff  to 
submit  to  an  examination  by  a  reputable  and  disinterested 
physician,  or  physicians,  to  be  appointed  by,  and  to  conduct 
the  investigation  under  the  direction  and  control  of,  the 
court,  at  the  cost  of  the  defendant.  When  this  motion  was 
last  made,  plaintiff's  attending  physician,  Dr.  Drennen,  had 
testified  fully  as  to  her  injuries,  and  Doctors  Chew,  Wyman, 
and  Whelan,  who  heard  his  testimony,  had  been  examined 
in  respect  to  the  injuries  described  by  him,  and  had,  to  a 
greater  or  less  extent,  drawn  his  diagnosis  in  question.  In 
support  of  the  motion,  the  affidavits  of  three  reputable  and 
experienced  physicians  were  put  in  evidence,  to  the  effect 
that  the  proposed  examination  would  not  be  painful,  or  at  all 
hazardous;  that  the  injuries  described  in  the  complaint  — 
which  were  the  same  deposed  to  by  Dr.  Drennen  —  were  not 
of  a  character  to  produce  such  nervousness  as  would  render 
the  examination  dangerous  to  the  life  or  health  of  the  plain- 
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tiff;  and  that  if  she  was  able  to  attend  the  trial  of  her  case, 
—  which  she  did, — the  plaintiff  could,  without  risk,  sustain 
the  ordeal  of  the  proposed  investigation.  On  the  other  hand, 
two  affidavits  were  offered  against  the  motion.  One  by  Dren- 
nen,  that  the  plaintiff  was  a  delicate  and  refined  female, 
about  nineteen  years  old,  of  nervous  temperament,  and  had 
been  rendered  exceedingly  nervous  —  even  hysterical  —  by 
the  shock  of  the  accident,  and  the  consequent  ills  which  had 
since  afflicted  her,  and  that  the  proposed  examination  would 
involve  danger  to  her  health,  though  it  appears  from  this 
affidavit  that  he  himself  had  made  "  several  thorough  surgi- 
cal examinations  of  the  plaintiff,"  of  the  kind  proposed, 
without  any  ill  results  therefrom.  The  other  opposing  affi- 
davit was  by  one  of  plaintiff's  counsel.  He  deposes  to  her 
age,  delicacy  of  feeling,  nervous  temperament,  low  state  of 
health,  etc.;  to  the  high  standing  of  Drennen  as  a  physician 
and  surgeon,  and  to  the  facts  that  Drennen  had  made  the 
physical  examinations  proposed  by  the  motion,  and  would 
testify  in  regard  thereto  on  the  trial.  On  this  state  of  facts, 
the  court  severally  and  successively  overruled  the  motion 
each  time  it  was  presented,  and  refused  to  require  the  plain- 
tiff to  submit  to  a  physical  examination.  The  propriety  of 
this  action  of  the  court  is  one  of  the  leading  questions  pre- 
sented by  this  appeal. 

The  authorities  are  somewhat  conflicting  on  the  point  thus 
presented.  A  pioneer  case,  declaratory  of  the  power  of  courts 
to  require  the  plaintiffs,  in  actions  of  this  character,  to  submit 
themselves  to  physical  examination  by  experts,  —  a  case,  too, 
whicli  is  put  forward  by  the  appellant  as  a  leading  one  in  sup- 
port of  the  right  which  the  lower  court  denied  it,  —  is  that  of 
Walsh  V.  Sayre^  52  How.  Pr.  334,  decided  by  the  special  term 
of  the  superior  court  of  New  York.  This  case  was  approved 
by  the  special  term  of  common  pleas  of  New  York,  in  Sliaw 
V.  Van  Rensselaer^  60  How.  Pr.  143,  in  an  obiter  dictum,  though 
an  application  for  an  inspection  of  the  person  was  denied  on 
the  facts  there  presented.  Subsequently  the  question  came 
under  review  in  the  supreme  court  of  that  state,  and  Sayre'a 
case  was,  in  effect,  overruled,  and  the  power  of  the  courts  to 
order  an  inspection  of  a  plaintiff's  person  was  repudiated 
and  denied:  Roberts  v.  Ogdensburgh  etc.  R.  R.  Co.,  29  Hun,  154. 
So  that  the  law  may  be  considered  settled  in  the  state  of  New 
York  against  the  exercise  of  this  power  by  the  courts. 

In  Missouri,  the  course  and  history  of  judicial  opiniou  on 
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the  subject  has  been  precisely  the  reverse  of  that  exhibited 
in  New  York.  The  supreme  court  of  Missouri  first  held  that 
"the  proposal  to  the  court  to  call  in  two  surgeons,  and  have 
the  plaintiff  examined,  during  the  progress  of  the  trial,  as  to 
the  extent  of  her  injuries,  is  unknown  to  our  practice  and  to 
the  law,  ....  and  the  court  had  no  power  to  enforce  such 
an  order '^  Loyd  v.  Hannibal  etc.  R.  R.  Co.,  53  Mo.  509.  After- 
wards this  decision  was  seceded  from,  and  the  doctrine  thor- 
oughly established  in  that  state,  that  the  trial  court  has  the 
power  to  require  the  plaintiff  to  submit  to  surgical  examina- 
tion as  to  the  character  of  the  injuries  complained  of,  but 
that  defendant  has  no  absolute  right  to  demand  an  order  for 
such  investigation,  and  such  examination  is  a  matter  of 
discretion  with  the  court,  the  exercise  of  which  will  not  be 
interfered  with,  unless  manifestly  abused:  Shepard  v.  Missouri 
Pac.  R'y  Co.,  85  Mo.  629;  55  Am.  Rep.  890;  SideJcum  v.  Wa- 
bash etc.  R'y  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  549;  Owens  v. 
Kansas  City  etc.  R.  R.  Co.,  95  Mo.  169;  6  Am.  St.  Rep.  39.  The 
power  of  courts  to  this  end  is  denied  by  courts  in  Illinois,  in 
a  very  meager,  unreasoned,  and  unsupported  opinion  of  the 
supreme  court,  in  which  the  subject  is  dismissed  with  the  as- 
sertion that  "  the  court  had  no  power  to  make  or  enforce  such 
an  order":  ParTcer  v.  Enslow,  102  111.  272;  40  Am.  Rep.  588. 
It  is  believed  that  no  other  than  the  cases  referred  to  can 
be  found  which  deny  the  power  of  trial  courts  to  require  plain- 
tiffs, in  actions  for  personal  injuries,  to  submit  themselves  to 
surgical  examinations  in  respect  thereto.  Of  these,  one  has 
been  expressly  and  repeatedly  overruled;  another  appears  to 
have  been  decided  without  due  consideration  of  the  question 
and  investigation  of  the  adjudications  upon  it;  and  the  third, 
and  only  other,  alone  remains  as  an  authority  for  the  non- 
existence of  the  power.  On  the  other  hand,  the  Missouri  cases 
iupra,  and  many  others,  concur  in  the  establishment  of  the 
following  propositions:  1.  That  trial  courts  have  the  power 
to  order  the  surgical  examination  by  experts  of  the  person 
of  a  plaintiff  who  is  seeking  a  recovery  for  physical  injuries; 
2.  That  the  defendant  has  no  absolute  right  to  have  an  order 
made  to  that  end  and  executed,  but  that  the  motion  therefor 
is  addressed  to  the  sound  discretion  of  the  court;  3.  That  the 
exercise  of  that  discretion  will  be  reviewed  on  appeal,  and 
corrected  in  case  of  abuse;  4.  That  the  examination  should 
be  ordered  and  had  under  the  direction  and  control  of  the 
court,  whenever  it  fairly  appears  that  the  ends  of  justice  re- 
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quiro  the  disclosure  or  more  certain  ascertainment  of  facts 
which  can  only  be  brought  to  light  or  fully  elucidated  by  such 
an  examination,  and  that  the  examination  may  be  made  with- 
out danger  to  plaintiff's  life  or  health,  and  without  the  in- 
fliction of  serious  pain;  6.  That  the  refusal  of  the  motion, 
where  the  circumstances  present  a  reasonably  clear  case  for 
the  examination  under  the  rule  last  stated,  is  such  an  abuse 
of  the  discretion  lodged  in  the  trial  court  as  will  operate  a  re- 
versal of  the  judgment  in  plaintiflf's  favor:  Thompson  on 
Trials,  sec.  859;  Schroeder  v.  Chicago  etc.  R.  R.  Co.^  47  Iowa, 
375;  Sioux  City  etc.  R.  R.  Co.  v.  Finlayson,  16  Neb.  678;  49 
Am.  Rep.  724;  Sttuirt  v.  Havens^  17  Neb.  211;  Atchison  etc. 
R.  R.  Co.  V.  Thul,  29  Kan.  466;  44  Am.  Rep.  659;  Miami  etc. 
Co.  V.  Baily,  37  Ohio  St  104;  International  etc.  R'y  Co.  v.  Un- 
derwood, 64  Tex.  463;  Hatfield  v.  St.  Paul  etc.  R.  R.  Co.,  33 
Minn.  130;  53  Am.  Rep.  14;  Richmond  etc.  R.  R.  Co.  v.  Chil- 
dress, 82  Ga.  719;  14  Am.  St  Rep.  189;  Sibley  v.  Smith,  46 
Ark.  275;  55  Am.  Rep.  584;  White  v.  Milwaukee  City  R'y  Co., 
61  Wis.  536;  60  Am.  Rep.  154. 

The  doctrine  of  these  authorities  has  been  fully  recognized 
in  Alabama,  in  a  case  decided  at  the  present  term:  McGuffy. 
State,  SS  Ala.  147;  16  Am.  St.  Rep.  25;  and  has  quite  recently 
been  acted  upon  by  this  court  in  a  proceeding  for  divorce, 
even  to  the  extent  of  requiring  both  the  complainant  and  the 
respondent  to  submit  their  persons  to  expert  physical  ex- 
amination: Anonymous,  89  Ala.  291;  18  Am.  St.  Rep.  116. 
See  also  Anonymous,  36  Ala.  226.  Indeed,  the  propriety  of 
a  resort  to  this  practice  in  divorce  cases,  even  with  respect 
to  the  defendant,  has  been  long  established:  Davenhagh  v. 
Davenbagh,  6  Paige,  554;  28  Am.  Dec.  443;  Le  Barron  v.  Le 
Barron,  35  Vt  365;  Newell  v.  Newell,  9  Paige,  25. 

It  is  apparent  from  the  adjudged  cases  that  the  statement 
of  the  rule  as  to  the  revision  of  the  trial  court's  action  on  a 
motion  of  this  sort,  to  the  effect  that  such  action  will  not  be 
interfered  with  unless  it  involves  a  manifest  abuse  of  discrc 
tion,  is  inapt  and  misleading.  What  is  really  meant — the 
rule  fairly  deducible  from  the  opinions  —  is,  that  if  a  proper 
case  for  granting  the  motion  is  clearly  made,  and  is  refused, 
the  appellate  court,  having  before  it  all  the  facts  involved  in 
the  determination  of  the  matter  in  the  lower  court,  will  re- 
verse the  judgment  thus  infected  with  error.  An  examination 
of  those  cases  which  are  most  emphatic  in  holding  this  matter 
to  be  in  the  trial  court's  discretion,  free  from  appellate  inter- 
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ference  except  in  the  contingency  of  manifest  abuse,  demon- 
strates the  soundness  of  the  construction  we  have  placed  on 
them.  The  Missouri  cases,  for  example,  while  affirming  the 
broad  doctrine  of  non-interference,  except  where  discretion 
has  been  manifestly  abused,  in  each  instance  give  reasons 
not  reversing  nisi  priua  action,  which  show  that  that  action, 
upon  the  strictest  rules  of  appellate  inquiry,  was  free  from 
error.  Thus  the  reasons  given  in  Shepard's  case  was,  that 
"the  order  asked  by  the  defendant  was  unreasonable,  in  that 
it  asked  that  this  lady  should  submit  to  personal  examina- 
tion, not  by  one  skilled  surgeon,  but  by  at  least  three;  .... 
and  this,  when  she  had  once  submitted  to  such  an  examina- 
tion by  Dr.  Jackson,  and  again  oflFered  to  submit  to  an  exami- 
nation by  an  eminent  and  reputable  surgeon  and  physician 
of  the  city  of  St.  Louis,  where  the  cause  was  pending;  but 
this  did  not  satisfy  the  defendant,  who  proposed  to  summon 
a  number  of  physicians  and  surgeons  to  participate  in  the 
examination  ":  Shepard  v.  Missouri  Pac.  R'y  Co.^  85  Mo.  634; 
55  Am.  Rep.  390.  The  refusal  of  the  motion  in  the  case  of 
Owens  V.  Kansas  City  etc.  R'y  Co.,  95  Mo.  169,  6  Am.  St.  Rep. 
89,  was  based  on  the  ground  that  without  such  examination 
there  was  abundant  evidence  as  to  the  nature,  cause,  and  ex- 
tent of  the  injuries  complained  of;  in  other  words,  the  appel- 
late court  could  see  that  a  proper  case  had  not  been  made  for 
the  examination,  in  that  no  necessity  for  it  was  shown,  and 
the  ends  of  justice  could  be  met  without  it.  The  facts  in 
SideJcum  v.  Wabash  etc.  R'y  Co.,  98  Mo.  400,  3  Am.  St.  Rep. 
549,  were  strikingly  like  those  arising  on  the  motion  in  the 
present  case,  so  far  as  testimony  adduced  by  plaintiff  is  con- 
cerned. The  application  was  made  before  the  trial  was  en- 
tered upon,  and  refused  "for  the  time  being."  The  supreme 
court  say:  "  The  action  of  the  trial  court  upon  said  motion,  as 
we  have  seen,  was  merely  a  refusal  to  grant  the  same  for  the 
time  being,  and  as  defendant  did  not  again  renew  its  applica- 
tion for  such  order  at  any  other  stage  of  the  proceeding,  the 
court  may  have  well  concluded  that,  after  hearing  the  said  evi- 
dence in  the  cause  introduced  by  plaintiff,  including  that  of 
Dr.  Bane,  which  we  have  given  in  substance  [and  which  was 
of  much  the  same  character  as  that  given  by  Dr.  Drennen  in 
the  case  at  bar],  defendant  did  not  deem  it  necessary  to  re- 
new its  motion,  or  to  insist  thereon,  but  had  abandoned  the 
same."  The  clear  and  necessary  implication  is,  that  had  the 
motion  been  renewed  on  a  state  of  facts  precisely  those  in- 
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volved  here,  omitting  the  affidavits  and  evidence  of  the  phy- 
sicians called  by  the  defendant,  its  refusal  would  have  been 
an  error  requiring  the  reversal  of  the  judgment. 

What  we  have  said  applies  also  to  the  other  oases  cited, 
except  that  of  Sibley  v.  Smith,  46  Ark.  276,  55  Am.  Rep.  584, 
which  states  the  rule  as  deduced  from  the  adjudged  cases  to 
be,  "that  where  the  plaintiflf  in  an  action  for  personal  injuries 
alleges  that  they  are  of  a  permanent  nature,  the  defendant 
is  entitled,  as  a  matter  of  right,  to  have  the  opinion  of  a 
surgeon  upon  his  condition,  —  an  opinion  based  upon  personal 
examination.  In  refusing  to  order  the  examination,  as  it 
may  do  when  the  evidence  of  experts  is  already  abundant, 
the  circuit  court  must  exercise  a  sound  discretion,  and  its 
action  is  subject  to  review  in  case  of  abuse."  And  the  judg- 
ment below  was  reversed  and  the  cause  remanded,  really  on 
the  ground  that  a  proper  case  had  been  made  for  the  exercise 
of  the  court's  discretion  favorably  to  the  application  for  an 
examination,  and  its  refusal  to  so  order  was  therefore  a  reyer« 
sible  error. 

Guided  by  the  rule  deducible  from  these  authorities,  rather 
than  by  the  expressions  used  when  they  attempt  a  formula- 
tion of  it,  w^e  shall  consider  whether  the  defendant  clearly 
presented  a  case  upon  which  the  lower  court  should  have 
ordered  the  examination  moved  for.  We  are  satisfied  from 
the  evidence  which  was  before  the  court  when  the  last  appli- 
cation was  made  that  such  an  examination  would  not  have 
involved  any  ill  consequences  to  the  plaintiff.  She  had  sub- 
mitted to  be  so  examined  several  times  by  Dr.  Drennen  eafely, 
and  even  without  pain.  The  fact  that  she  was  of  a  nervous 
temperament  or  in  a  nervous  condition  involved  no  tenable 
objection,  especially  in  view  of  the  opium  habit  which  she 
had  contracted,  and  which  could,  without  hurt  to  her,  have 
been  utilized  to  allay  nervousness.  Her  delicacy  and  refine- 
ment of  feeling,  though,  of  course,  entitling  her  to  the  most 
considerate  and  tender  treatment  consistent  with  the  rights 
of  others,  cannot  be  permitted  to  stand  between  the  defendant 
and  a  legitimate  defense  against  her  claim  of  a  large  sum  of 
money.  When  it  becomes  a  question  of  possible  violence  to 
the  refined  and  delicate  feelings  of  the  plaintiff  on  the  one 
hand,  and  possible  injustice  to  the  defendant  on  the  other, 
the  law  cannot  hesitate;  justice  must  be  done.  Was  it  es- 
sential to  the  ends  of  justice  that  plaintiff  should  submit  to 
this  examination?     We  think  it  was.     It  is  true  that  Dr. 
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Drennen  had  made  the  examination,  and  had  fully  deposed 
to  the  injuries  complained  of.  But  he  was  the  plaintiff's 
physician  and  her  witness.  His  sympathies  were  naturally 
with  her,  operating  a  bias  in  her  favor,  even  without  con- 
sciousness of  it  on  his  part.  Moreover,  as  we  have  said,  his 
conclusions  and  opinions  from  the  premises  he  testified  to 
did  not  meet  the  approval  or  concurrence  of  the  several  other 
reputable  surgeons  and  physicians  who  were  examined  as  to 
their  conclusions  from  the  facts  stated  by  him.  A  serious 
doubt  was  thus  raised  as  to  what  were  the  real  facts  in  re- 
spect to  the  injuries.  To  a  satisfactory  solution  of  that 
doubt  the  examination  moved  for  was  essential.  The  result 
of  such  examination  by  skilled  and  disinterested  surgeons, 
under  the  directions  of  the  court,  would  necessarily  have  been 
either  to  put  the  plaintiff's  claim  in  this  regard  on  impreg- 
nable ground,  or  to  have  destroyed  it  altogether;  and  in  either 
case  there  would  have  been  an  unquestioned  assurance  that 
justice  had  been  done, — an  assurance  which  finds  no  secure  an- 
chorage in  the  present  record.  Our  opinion  is,  that  the  court 
erred  in  overruling  defendant's  motion  for  the  examination. 

We  shall  notice  briefly  only  such  other  assignments  of 
error  as  are  insisted  on  in  argument. 

We  discover  no  error  in  the  rulings  of  the  trial  court  on 
the  question  of  punitive  damages.  There  was  evidence  in  the 
case  tending  to  show  that  the  cross-ties,  or  a  considerable 
portion  of  them,  under  the  track  at  the  point  of  the  derail- 
ment of  the  car  in  which  plaintiff  was  riding  —  the  wreck 
being  the  result  of  a  broken  rail  —  were  "unsound,"  "de? 
cayed,"  "rotten";  that  the  rail  which  broke  was  an  "old 
rail,"  as  were  others  along  there;  and  that  the  defendant 
company  was  "  constantly  repairing  that  old  track  with  old 
rails."  With  the  weight  or  sufficiency  of  this  evidence  we 
have  nothing  to  do.  Whether  or  not  its  tendencies  were  en- 
tirely rebutted  by  other  testimony  is  also  beyond  our  inquiry. 
Those  were  questions  for  the  jury.  We  are  satisfied  that  it 
tended  to  show  a  condition  of  the  track,  not  to  know  and 
remedy  which  was  such  gross  negligence  on  the  part  of  the 
company  as  implied  recklessness  and  wantonness,  such  indif- 
ference to  the  probable  consequences  of  its  continued  use,  such 
disregard  of  the  safety  of  passengers  being  transported  over 
it,  as  is  the  equivalent  of  intentional  wrong,  or  a  willingness 
to  inflict  the  injuries  complained  of.  And  if  the  jury  found 
the  facts  to  be  in  accordance  with  this  tendency  of  the  testl- 
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mony,  they  were  authorized  to  return  a  verdict  for  exemplary 
damages. 

It  has  been  many  times  ruled  by  this  court  that  the  refusal 
of  the  lower  court  to  grant  a  new  trial  is  not  revisable. 

Tlic  declaration  of  Allen  to  the  conductor,  made  before  the 
accident,  indicating  Allen's  opinion  that  the  "engineer  was 
%vhooping  them  up  pretty  fast  that  morning,"  was,  in  our 
opinion,  inadmissible:  Lake  Erie  etc.  R*y  Co.  v.  Zoffinger^  10 
111.  App.  252;  Mobile  etc.  R.  R.  Co.  v.  Ashcraft,  48  Ala.  15. 
Facts  may  possibly  be  adduced  on  another  trial  which  will 
legalize  this  evidence;  but  they  do  not  exist  in  this  record. 

We  discover  no  error  in  the  other  matters  urged  in  argu- 
ment. 

Reversed  and  remanded. 

Pkrson,  Examination  of,  bt  Experts.  —  A  wife,  niing  her  hnsband  for 
divorce  on  account  of  the  abnormal  sixe  of  hii  parts,  rendering  seznal  inter- 
course impossible,  must  submit  to  an  examination  of  her  person,  to  show  that 
the  fault  lies  not  with  her:  Anonymous,  89  Ala.  291;  18  Am.  St.  Rep.  116. 
It  is  in  the  sound  discretion  of  the  court  whether  or  not  to  allow  a  personal 
examination  of  a  plaintiff  in  an  action  for  personalinjuries:  Sidehtmy.  WaJbaah 
€tc.  K'y  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  549,  and  extended  note.  A  plaintiff 
may  be  compelled  to  submit  bis  person  to  a  reasonable  examination  by  sur* 
geons,  in  order  to  ascertain  the  extent  of  his  injuries:  JJeu  ▼.  Lowery,  122  Ind. 
225;  17  Am.  St.  Rep.  365,  and  note;  OuJfetc  R'y  Co.  ▼.  Norfleet,  78  Tex.  321. 

Railroads  —  Liabilitt  fob  Dkfects  in  Road-bed.  —  A  railroad  com- 
pany  permitting  its  road-bed  to  become  defective  is  chargeable  with  neg- 
ligence, and  responsible  in  damages  for  injuries  caused  thereby:  Taylor  etc. 
JVy  Co.  V.  Ttnjlor,  79  Tex.  104;  23  Am.  St  Rep.  316,  and  note;  McFee  v. 
Viekshurg  ttc.  R.  R.  Co.,  42  La.  Ann.  790;  Remhert  v.  RaUvoay  Co.,  31  S.  C. 
309;  Texa»  etc.  R'y  Co.  T.  Johnson^  76  Tex.  169;  FUmda  ItytU.Co.'W,  Wd>- 
sUr,  25  Fla.  395. 
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NeOOTIABLB    ISSrRTIMENTS  —  STIPULATION    IN     NOTB    FOB     C08TI    OF    OOl^ 

LECTION  —  Usury.  —  A  stipulation  in  a  note,  by  which  the  maker  agrees 
to  pay  all  costs  for  collecting  it,  not  less  than  ten  per  cent,  on  failure  to 
pay  at  maturity,  includes  an  attorney's  reasonable  fee,  and  does  nol 
render  the  note  usurious. 

Costs  IscLnoE  Attorney's  Fek. — The  term  "  costs  "  denotes  in  ita  legal 
sense  not  only  the  expenses  incurred  by  reason  of  being  a  p^rty  \m 
legal  proceedings,  but  also  the  charges  which  an  attorney  ia  entitled  te 
recover  from  his  client  for  his  professional  services. 

Usury  —  Contract  to  Pay  Attorney's  Fee. — An  agreement  to  pey  • 
reasonable  attorney's  fee,  which  the  payee  of  a  note  would  hare  to  p^y 
if  forced  to  collect  it  by  suit,  in  addition  to  legal  interest,  does  »ot 
render  the  note  usurious. 
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Mountjoy  and  Tomlinson,  for  the  appellants. 
A.  T.  London,  for  the  appellee. 

Clopton,  J.  A  demurrer  was  interposed  to  so  much  of  the 
bill  as  seeks  to  enforce  the  collection  of  solicitor's  fees  under 
the  following  stipulation,  contained  in  the  note  upon  which 
the  bill  is  founded:  "It  is  further  agreed  that  the  under- 
signed [makers]  shall  pay  all  costs  for  collecting  the  above,, 
not  less  than  ten  per  cent,  on  failure  to  pay  at  maturity." 
The  special  grounds  of  demurrer  are,  that  the  term  "  costs  for 
collecting  "  does  not  include  solicitor's  fees  for  bringing  the 
suit,  and  if  it  does,  that  the  contract  is  usurious.  In  practices- 
costs  and  fees  are  different  in  their  nature;  costs  being  an 
allowance  to  a  party  for  expenses  incurred  in  prosecuting  or 
defending  a  suit;  and  fees  being  compensation  to  an  oflScer  for 
services  rendered  in  the  progress  of  a  cause:  Tillman  v.  Woody 
58  Ala.  578.  In  common  parlance,  the  compensation  paid 
an  attorney  is  denominated  a  fee,  in  contradistinction  to  the 
costs  incident  to  the  judgment;  but  in  its  legal  sense,  the 
term  "  costs "  denotes  not  only  the  expenses  incurred  by^ 
reason  of  being  a  party  to  legal  proceedings,  but  also  the 
charges  which  an  attorney  is  entitled  to  recover  from  his. 
client  as  remuneration  for  his  professional  services:  Rapalje 
and  Lawrence's  Law  Diet.  It  is  manifest  that  the  parties 
meant  that  the  term  "  costs  for  collecting,"  as  used  in  the 
note,  should  be  understood  in  its  broadest  signification;  other- 
wise the  stipulation  would  have  no  efiect,  for  without  it 
defendants  would  be  liable  to  the  costs  incident  to  the  decree. 
We  therefore  construe  the  term  as  having  been  intended  to 
include  the  compensation  which  the  payee  of  the  note  might 
have  to  pay  an  attorney  for  bringing  a  suit  to  enforce  its  col- 
lection. 

It  is  well  settled  by  our  decisions  that  an  agreement  to 
pay  the  reasonable  attorney's  fees  which  the  payee  of  a  note 
would  have  to  pay  if  forced  to  collect  by  suit,  in  addition  to 
the  legal  interest,  does  not  render  the  contract  usurious.  De- 
fendants contend  that  the  terms  of  the  agreement  to  pay  all 
costs  for  collecting,  not  less  than  ten  per  cent,  without  refer- 
ence to  the  reasonableness  of  the  charges,  makes  the  contract 
usurious.  In  Munter  v.  Linny  61  Ala.  494,  the  agreement  was  to 
pay,  if  it  became  necessary  to  institute  legal  proceedings  to  re- 
cover the  amount  of  the  notes,  the  fee  of  the  attorney  employed^ 
*'  Bucb  fee  to  be  tea  per  cent  of  the  amount  sued  for  and  re- 
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covered," — an  unconditional  agreement  to  pay  ten  per  cent. 
It  was  held  that  this  stipulation  does  not  constitute  the  con- 
tract usurious,  but  that  the  creditor  could  recover  only  a 
reasonable  fee,  though  he  stipulated  for  a  larger  sum  or  per 
cent.  In  Wood  v.  Winship,  83  Ala.  424,  3  Am.  St.  Rep.  754, 
(he  note  obligated  the  maker  to  pay  principal,  interest,  and 
ten  per  cent  attorney's  fees.  It  was  ruled  that  the  note  was 
sufficient  to  support  a  judgment  by  default  for  the  entire 
amount  due,  including  attorney's  fees,  without  the  interven- 
tion of  a  jury.  These  decisions  show  that  an  agreement  to 
ten  per  cent  of  the  amount  recovered,  in  addition  to  the  legal 
interest,  is  not  itself  usurious.  The  amount  stipulated  must 
be  reasonable,  or  at  least  not  obviously  excessive;  for  no  form 
which  may  be  given  to  the  contract  —  no  device  —  can  evade 
the  statute  against  usury,  if  the  intent  appears,  oris  shown,  to 
secure  a  profit  in  addition  to  the  legal  interest  and  the  reim- 
bursement of  the  creditor  of  the  expenses  which  he  may  incur 
in  collecting  the  note.  The  chancellor  referred  to  the  regis- 
ter the  ascertainment  of  what  was  a  reasonable  attorney's  fee, 
and  he  reported  that  ten  per  cent  was  reasonable.  The  proof 
fully  sustains  his  report.  There  is  not  only  no  evidence  tend- 
ing to  show  a  purpose  to  take  usury,  but  the  proof  overcomes 
the  defense. 
Affirmed.  

Bills  and  Nonts —  Costs  —  Attornbt's  Fees.  — A  stipniation  in  a  note 
for  coats  includes  attorney's  fees  as  well  as  court  costs:  Montgomery  v. 
Crossthwciit,  90  Ala.  653,  post,  p.  832.  But  see  note  to  Ela  v.  Knox,  88  Am. 
Dec.  182,  where  it  is  said  that  "expenses "or  "costs"  does  not  inclnde 
counsel  fees. 

Bills  and  Notes  —  Usury  —  Attoknet's  Pees.  — The  stipniation  in  a 
promissory  note  to  the  effect  that  npon  the  failnre  of  the  maker  to  pay  it 
when  it  becomes  due  he  will  pay  "  all  attorney's  fees,  and  other  costs  and 
charges  incurred  in  its  ooUeotion,"  does  not  render  th«  ooni'ract  asnrious: 
Billingglqf  r.  DeoMt  11  Ind.  SSL 
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Waldrop  V.  Friedman. 

[90  Alabama,  167.] 

MoRTGAQES  —  LiMiT  FOR  Redemfpion  —  Laches.  —  A  suit  by  the  mortgagor 
against  the  mortgagee  in  possession,  to  redeem  and  for  an  accounting,  is 
Dot  barred  until  the  expiration  of  ten  years  from  the  time  of  taking 
possession;  and  until  the  expiration  of  such  time,  no  question  of  laches, 
delay,  or  acquiescence  can  arise  against  the  mortgagor. 

Execution  Prematurely  Issued  —  Collateral  Attack.  —  An  execution 
prematurely  issued  on  a  valid  judgment  is  irregular  and  voidable,  but 
not  void;  and  although  it  may  be  set  aside  in  a  direct  proceeding,  a  sale 
under  it  cannot  be  collaterally  impeached. 

Executions  —  Levy  after  Return  Day.  —  A  justice's  execution  cannot 
properly  be  levied  after  the  expiration  of  the  latest  return  day  allowed 
by  law,  whether  it  specifies  a  return  day  or  not.  A  levy  after  the  expi- 
ration of  such  day  is  void,  and  an  order  of  sale,  and  sale  founded  on  it, 
are  also  void. 

Hargrove  and  Van  de  Graaff,  for  the  appellants. 
Wood  and  Wood,  for  the  appellee. 

McClellan,  J.  The  present  bill  is  exhibited  to  redeem  a 
tract  of  land  from  mortgagees  in  possession.  By  appropriate 
allegations,  it  anticipates  a  defense  resting  on  the  acquisition 
of  an  independent  title  by  purchase  at  a  sale  made  under  a 
venditioni  exponas.  The  order  of  sale  was  made  by  the  circuit 
court  of  Tuskaloosa,  on  a  judgment  rendered  by  a  justice  of 
the  peace  against  complainants'  ancestor,  an  execution  issued 
thereon,  a  levy  thereof  on  the  land  sought  to  be  redeemed, 
and  a  return  of  all  the  papers  into  the  circuit  court.  The  in- 
firmity in  respondents'  title  under  these  proceedings,  which  is 
relied  on  in  reply  to  the  anticipated  defense,  results  from  the 
facts,  which  are  shown  by  the  exhibits  to  the  bill,  that  the 
execution  was  issued  by  the  justice  before  the  lapse  of  five 
days  after  the  judgment,  and  was  levied  by  the  sheriff  after 
the  lapse  of  sixty  days  from  the  date  of  its  issuance,  and  also 
from  the  date  at  which  it  could  have  been  regularly  issued, 
that  being  the  longest  period  which  the  statute  allows  between 
the  issuance  and  return  day  of  such  writs:  Code,  sec.  3345. 
Demurrers  were  interposed  to  the  bill,  setting  up  that  it 
showed,  —  1.  That  respondents  acquired  a  good  legal  title 
through  the  sheriff's  sale;  2.  That  they  acquired  a  good  equi- 
table title  at  said  sale;  3.  That  the  complainants  "are  guilty 
of  such  laches  as  to  defeat  any  equity  of  the  bill;  and  4.  That 
complainants  are  estopped  by  reason  of  the  acquiescence  of 
their  ancestor  for  years  in  the  ownership  and  possession  of 
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defendants.**  Each  of  these  demurrers  was  sustained,  and  thia 
appeal  is  prosecuted  from  the  decree  in  that  behalf. 

The  ten  years  within  which  a  mortgagor  may  redeem  from 
his  mortgagees  in  po.sisession  not  having  elapsed  in  this  case,  as 
is  manifest  from  the  averments  of  the  bill,  we  are  unable  ta 
see  what  relevancy  the  inquiries  as  to  laches,  delay,  acquies- 
cence for  years,  etc.,  raised  by  the  demurrer,  can  have  to  any 
material  issue  presented  by  the  record.  It  seems  clear  that 
if  the  sale  under  the  order  of  the  circuit  court  was  merely 
irregular,  and  hence  voidable  only,  it  cannot  be  drawn  in 
question  upon  a  collateral  attack,  such  as  this  bill  attempts, 
however  promptly  made,  and  whether  made  by  the  heir  or 
ancestor;  and  on  the  other  hand,  if  that  sale  was  void,  —  not 
merely  irregular,  and  voidable  only  on  direct  assault, — we 
apprehend  that  no  delay,  laches,  or  acquiescence  short  of  ten 
years  in  duration  would  operate  to  defeat  the  right  of  redemp- 
tion now  asserted  by  complainants.  Counsel  on  either  side 
recognize  the  immateriality  of  these  inquiries,  and  address 
themselves  mainly  to  the  question  of  the  validity  of  the  sale; 
and  that  question  alone,  we  think,  need  be  decided. 

The  judgment  against  complainants'  ancestor  was  rendered 
by  the  justice  on  the  twenty-sixth  day  of  January,  1878.  Exe- 
cution was  issued  January  29,  1878.  The  levy  was  made  on 
April  10,  1878,  —  seventy-one  days  after  the  teste  of  the  writ, 
and  sixty-eight  days  after  the  writ  might  have  regularly 
issued. 

Upon  these  facts  two  contentions  are  predicated  by  the  ap- 
pellants: 1.  That  the  sale  was  void,  because  the  execution 
was  issued  before  the  lapse  of  five  days  after  judgment,  as 
required  by  the  present  and  former  statute  on  the  subject. 
We  cannot  admit  the  soundness  of  the  position.  On  the  con- 
trary, we  conceive  it  to  be  well  settled  that  the  fact  that  an 
execution  —  the  judgment  being  a  valid  one^ — is  issued  at  or 
within  a  time  during  which  the  statute  says  it  shall  not  issue 
does  not  render  the  writ  void,  but  is  an  irregularity  merely, 
which  may  be  remedied  in  a  direct  proceeding  seasonably 
instituted,  but  which  avails  nothing  in  aid  of  a  collateral 
impeachment  of  the  proceedings  under  it,  such  as  is  here 
attempted:  Sandlin  v.  Anderson^  76  Ala.  403;  Leonard  v. 
Brewer,  86  Ala.  390;  Street  v.  Tutwiler,  68  Ala.  107;  Caraor^ 
V.  Walker,  16  Mo.  68;  Freeman  on  Executions,  sec.  25. 

The  other  position  taken  by  the  appellants  is,  that  the  exe» 
outioQ  was  levied  after  the  return  day  fixed  by  the  statute. 
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The  law  then  in  force  was  the  same  as  the  present  statute,  as 
to  the  limit  of  time  within  which  the  execution  from  justices' 
courts  should  be  made  returnable:  Code  1876,  sees.  3627,  3648. 
And  we  apprehend  that  if  there  should  be  an  omission  to 
have  the  return  day  expressed  in  the  face  of  the  writ,  it  would 
be  held  to  be  returnable  on  the  last  day  to  which  the  justice, 
in  his  discretion,  might  have  made  it  run;  the  principle  in- 
volved in  such  a  contingency  being  the  same  as  arises  when 
a  day  beyond  the  extremest  limits  of  discretion,  or  a  day 
which  is  past,  is  specified,  and  holds  the  oflBcer  to  the  duty  of 
execution  and  return  within  the  statutory  period,  regardless 
of  the  language  of  the  writ:  Samples  v.  Walker^  9  Ala.  726; 
Wofford  V.  Robinson,  7  Ala.  489;  Freeman  on  Executions,  sec. 
44.  But  whether  any  day  or  a  proper  day  be  specified  or  not, 
the  writ  in  no  case  can  be  kept  alive  in  the  hands  of  the  offi- 
cer after  the  latest  date  at  which  the  statute  requires  it  to  be 
returned.  The  writ  in  this  case,  whatever  time  was  expressed 
on  its  face  as  the  return  day,  or  whether  any  time  was  so  ex- 
pressed, —  and  the  record  does  not  enlighten  us  on  this  point, — 
could  not  be  levied  after  the  lapse  of  sixty  days  from  the  29th 
of  January,  1878,  and  the  levy  which  was  in  fact  made  on 
April  10,  1878,  beyond  the  latest  possible  return  day,  was  ab- 
solutely void:  Morgan,  v.  Ramsey,  15  Ala.  190;  Smith  v. 
Mundy,  18  Ala.  182;  52  Am.  Dec.  221;  Freeman  on  Execu- 
tions, sec.  106;  Farmers'  Bank  v.  Reid,  3  Ala.  299;  Barden  v. 
McKinnie,  15  Am.  Dec.  522,  note;  Barnard  v.  Stevens,  2  Aiken, 
429;  16  Am.  Dec.  734. 

The  levy  upon  which  the  order  of  sale  made  by  the  circait 
court  was  predicated  being  void,  that  court  was  without  juris- 
diction, its  order  was  likewise  void,  and  the  sale  and  convey- 
ance by  the  sheriff  to  defendants'  grantors  passed  no  title  into 
them:  Jones  v.  Calloway,  56  Ala.  46. 

The  demurrers  which  set  up  that  title  in  bar  of  the  relief 
sought  by  complainants  should  have  been  overruled. 

The  decree  of  the  chancery  court  is  reversed,  and  a  decree 
will  be  here  entered  overruling  all  the  demurrers  sustained 
below. 

Reversed  and  remanded. 

Mortgage — Timx  ■within  Which  a  Mortgagor  mat  Redsku. — After 
a  foreclosure  sale  the  mortgagor  may  redeem  within  the  period  fixed  hj 
statute,  which,  in  Arkansas  and  Minnesota,  ia  one  year:  Wood  v.  HoUandf  U 
Ark.  69;  Cuilerier  v.  Bi-unelle,  37  Minn.  71.  But  where  there  has  been  a 
defective  foreclosure,  no  foreclosure,  or  a  foreclosure  not  binding  upon  th* 


778  DoMNOB  V.  QuARTEBMAB.  [Alabama, 

party  seeking  to  redeem,  the  period  within  which  redemption  may  be  sought 
against  the  mortgagee  in  po89e»>8ion,  or  against  the  one  who  claims  under  the 
defective  foreclosure  proceedings,  must  be  computed  by  a  different  rale.  In 
California,  the  action  to  redeem  may  b«  instituted  at  any  time  after  the 
obligation  becomes  due,  and  before  foreclosure,  regar<Uess  of  the  running  of 
the  stntuto  of  limitations  against  the  principal  obligation,  unlesa  the  mort- 
gn^ee  has  previously  acquired  a  title  to  the  premises  by  five  years'  possession 
adversely:  I  J  all  v.  A  molt,  80  Ca\.  3^.  In  Indiana,  the  period  for  redemption 
is  fifteen  years:  Barr  r.  Vanalttine,  120  Ind.  690;  in  Minnesota,  ten  yearst 
Ilo<jer$  V.  BerUon,  39  Minn.  39;  12  Am.  St  Rep.  613.  In  New  Hampshire, 
a  mortgagor,  by  permitting  the  mortgagee  to  hold  possession  of  the  mort- 
gaged premises  for  twenty  years  without  an  accounting,  loses  his  right  to 
redeem:  Clark  v.  Clough,  65  N.  H.  43.  In  Alabama,  a  mortgagor  may  redeem 
within  a  reasonable  time  from  the  mortgagee,  who  has  purchased  at  his  own 
sale  uuder  a  power  in  the  mortgage  without  the  mortgagor's  assent:  McCaU 
V.  Hash,  89  Ala.  4S7;  18  Am.  St.  Rep.  145,  and  note;  Thomas  r.  Jones,  84 
Ala.  302. 

Limitation  or  AonoMS —  Laohks.  —  An  action  instituted  within  the  period 
of  limitation  prescribed  by  the  statute  cannot  be  defeated  by  the  defense  of 
laches:  Higlitower  t.  Thornton,  8  Oa.  486;  52  Am.  Dec.  412. 

ExsccnoNS  Pbkmatubklt  Issubd,  Etteot  of.— Where  a  valid  judgment 
exists,  an  execution  may  properly  issue  thereon,  although  the  judgment  haa 
not  actually  been  entered  of  record:  Wtighky  v.  Matson,  125  111.  64;  8  Am. 
St  Rep.  335;  Fontaine  v.  Hudson,  93  Mo.  62;  3  Am.  St  Rep.  515.  An  exe- 
cution prematurely  issued  on  an  existing  judgment,  though  erroneous,  is  not 
void,  and  cannot  be  attacked  collaterally:  Stewart  v.  Stoeker,  13  Serg.  h  "Bi, 
199;  15  Am.  Dec.  5S9,  and  note;  Scribner  v.  WhUelier,  6  N.  H.  63;  23  Am. 
Dec  708. 

Executions  —  Levt  after  Return  Day.  —  An  officer  cannot  hold  aa 
execution  until  after  the  expiration  of  the  return  day,  and  make  a  valid  levy 
thereunder;  such  execution  becomes  functus  officio,  confers  no  authority 
whatever,  and  an  attempted  levy  and  sale  by  virtue  of  it  are  nullities:  Faiiu 
V.  Cooke,  19  Or.  455;  20  Am.  St  Rep.  836;  Dixon  v.  White  Sewing-Modi.  Ok 
128  Pa.  St  397;  15  Am.  St  Rep.  683;  Osbom  v.  Cloud,  23  Iow^  104;  9f 
Am.  Dec.  413,  and  note;  Hargrave  r.  Penrod^  1  DL  401;  12  Am.  Deo.  20L 
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Co-TBNANCT  —  PARTITION  —  AcoouNTiNO  —  PARTIES.  —  When,  after  the  fil- 
ing of  a  bill  for  partition,  and  for  an  accounting  for  rents  and  profits, 
between  tenants  in  common,  one  of  them  dies,  no  account  can  be  had 
against  his  estate,  unlesa  his  personal  representative  is  made  a  party; 
but  the  claim  for  an  accounting  may  be  abandoned,  and  partition  had, 
without  making  his  executor  or  administrator  a  party. 

Co-TKMANCT  —  Acquisition  of  Tax  Title  bt  Co-tenant. —  A  oo-tenant  ia 
possession  under  an  agreement  expressly  binding  him  to  pay  the  tazai 
in  consideration  of  occupancy  without  the  payment  of  rent  eannot  bj 
allowing  the  land  to  be  sold  for  unpaid  taxes  and  redeeming  therefrom 
acquire  any  title  as  against  his  co-tenants.  The  tax  title  thus  aeqvlrod 
inures  to  the  benefit  of  them  alL 
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Co-TKNANCY.— Po«CHASB  OP  Tax  Title  against  the  common  property  hy 
one  co-tenant  inures  to  the  benefit  of  all  the  co-tenants.  The  pnrchaser 
thereunder  can  claim  no  benefit,  except  as  a  basis  to  compel  the  remain- 
ing co-teuants  to  reimburse  him  for  their  pro  rata  share  of  the  common 
burden  on  the  land. 

C!0-1ENANCT  —  PURCIIASB  OF  TaX  TiTLB  BY  TbNANT  IN  POSSBSSION  —  PAR- 
TITION TO  Prevent  Adversb  Possession. — When  a  co-tenant  in  pos- 
session of  the  common  property,  under  an  express  agreement  binding 
him  to  pay  the  rent,  allows  the  land  to  be  sold  for  unpaid  taxes,  and 
becomes  the  purchaser  by  redeeming  therefrom,  the  other  co-tenants 
may  repudiate  the  contract,  and  by  partition  proceedings  prevent  the 
adverse  occupancy  under  the  tax  title  from  maturing  into  a  perfect  title 
by  adverse  possession. 

Co-tenancy—  Partition  —  Equity  Jurisdiction. — Jurisdiction  to  partition 
lands  among  co-tenants  is  an  independent  head  of  equity  jurisdiction, 
and  when  the  statute  is  merely  declaratory  of  such  jurisdiction,  it  will 
be  exercised  by  a  court  of  equity  on  its  own  established  principles,  and 
with  the  use  of  its  own  better  and  more  flexible  modes  of  procedure, 
unembarrassed  by  the  procrusteaa  rules  which  cramp  the  statutory 
jurisdiction  pi  courts  of  law. 

Co- tenancy  —  Partition.  — Two  tenants  in  common  may  unite  in  a  bill  for 
partition  against  a  third  co-tenant,  and  may  jointly  elect  to  consider 
their  several  moieties  as  one  moiety,  and  to  have  it  set  apart  to  them  as 
one  nndivided  fractional  share  of  the  whole. 

Co-tenancy  —  Right  to  Partition. —  Every  co-tenant  ia  entitled  to  de- 
mand partition,  though  it  may  be  inconvenient,  injurious,  or  even 
ruinous  to  one  or  more  of  the  parties  in  interest. 

C0-TB5AN0Y—  Partition  —  Improvements.  —  Equity  will,  if  possible,  when 
making  partition  among  co-tenants,  give  the  benefit  of  any  improve- 
ments made  on  the  premises  to  him  who  has  erected  or  made  them,  and 
this  is  done  by  assigning  to  such  part  owner  the  portion  of  the  estate  on 
which  such  improvements  are  placed. 

S.  W.  John,  and  Mallory  and  Quarlea,  for  the  appellants. 
John  Q.  Reid,  for  the  appellees. 

SoMERViLLE,  J.  The  bill  as  amended  is  one  for  the  parti- 
tion of  real  estate  among  tenants  in  common,  and  for  an  ac- 
count of  rents  and  use  and  occupation  against  the  defendants, 
who  are  alleged  to  hold  adversely  to  the  plaintiflFs  under  a  tax 
title. 

1.  One  of  the  defendants,  Mrs.  Sarah  H.  Hillyard,  who  is 
alleged  to  have  owned  an  undivided  five-eighths  interest  in 
the  premises,  is  shown  to  have  died  since  the  bill  was  filed. 
As  one  purpose  of  the  suit  was  to  charge  her  with  rents,  and 
for  use  and  occupation,  it  is  insisted  that  the  suit  should  have 
been  revived  against  her  personal  representative,  who  became 
a  necessary  party  after  her  decease. 

It  is  true  that  no  account  can  be  taken  between  the  parties, 
■0  as  to  establish  a  debt  against  the  estate,  unless  it  is  repre- 
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Bented  by  an  administrator  or  executor.  And  if  an  account 
for  the  rents  and  profits  had  been  ordered  against  the  estate 
of  Mrs.  Ilillyard,  or  if  the  facts  of  the  case  authorized  such  a 
decree,  and  the  complainants  had  insisted  on  such  an  account 
by  cross-assignments  of  errors,  we  would  reverse  the  decree 
for  the  want  of  a  necessary  party  defendant:  Tindal  v.  Drake, 
51  Ala.  574;  Jones  v.  Richardson,  85  Ala.  463.  But  no  decree 
has  been  asked  or  rendered  against  the  estate  of  Mrs.  Hill- 
yard,  or  against  the  defendants  Donnor  and  wife  for  rents, 
or  for  use  and  occupation.  The  complainants  may  have  aban- 
doned the  prosecution  of  this  phase  of  the  case,  and  if  so,  the 
personal  representative  of  Mrs.  Hillyard  will  not  be  a  neces- 
sary party.  The  evidence,  moreover,  as  said  in  the  chancel- 
lor's opinion,  shows  that  Donnor  and  wife  have  been  in  the 
exclusive  enjoyment  of  the  property  since  the  year  1880,  and 
that  they,  and  not  the  estate  of  Mrs.  Hillyard,  owe  the  com- 
plainants for  the  occupation  of  the  property,  if  *any  one. 

2.  The  next  inquiry  relates  to  the  tax  title  acquired  by  the 
defendant  Mrs.  Donnor  by  transfer  from  the  state,  under 
which  the  defendants  are  alleged  to  have  set  up  an  adverse 
occupation  against  their  co-tenants,  the  complainants.  There 
are  two  grounds,  on  either  of  which  we  must  regard  the  acqui- 
sition of  this  tax  title  as  inuring  to  the  common  benefit  of  all 
the  joint  owners  of  the  property  on  which  the  tax  was  assessed. 
1.  The  contract  of  December  10,  1880,  between  the  complain- 
ants and  the  defendants,  under  which  the  defendants  were 
allowed  to  occupy  the  premises  free  of  rent,  imposed  on  each 
of  the  defendants  the  express  duty  to  pay  the  taxes  on  the 
property,  in  addition  to  keeping  the  improvements  well  in- 
sured against  the  loss  or  destruction  by  fire.  2.  The  relation 
of  tenants  in  common  existed  between  the  parties.  For  each 
of  these  reasons,  Mrs.  Donnor  was  disqualified  to  acquire  any 
title  founded  on  her  own  default  in  neglecting  to  pay  the  taxes. 
The  transfer  from  the  state  of  this  outstanding  tax  title  must 
therefore  be  construed  to  operate  only  as  a  payment  of  the 
taxes,  inuring  to  the  equal  benefit  of  all  the  part  owners,  and 
not  as  a  valid  purchase  of  the  interest  of  her  co-owners:  Bailey 
V.  Campbell,  82  Ala.  342;  Jackson  v.  King,  82  Ala.  432;  11  Am. 
&  Eng.  Ency.  of  Law,  1082-1086.  The  purchaser  so  situated, 
according  to  the  sounder  view,  can  claim  no  benefit  under  such 
tax  title,  except  as  a  basis  for  compelling  his  other  co-owners 
to  reimburse  him  for  their  pro  rata  share  of  the  common  bur- 
den on  the  land:  Freeman  on  Cotenancy,  2d  ed.,  sec.  158. 
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3.  We  need  only  add  that  we  are  satisfied  from  the  testi- 
mony, as  was  also  the  judge  of  the  city  court,  that  the  de- 
fendants, Don  nor  and  wife,  signed  the  agreement  above  re- 
ferred to,  with  a  full  knowledge  of  its  contents.  How  far  it 
may  have  been  binding  or  otherwise  on  Mrs.  Donnor  by  reason 
of  the  fact  of  her  coverture  we  need  not  discuss,  as  the  ad- 
verse assertion  of  title  by  her  and  the  other  defendants  in 
possession,  coupled  with  the  violation  of  their  assumed  obli- 
gation to  pay  taxes  on  the  property,  fully  justified  the  com- 
plainants in  repudiating  the  continued  binding  force  of  the 
agreement  on  themselves,  which  they  have  undertaken  to  do 
by  the  filing  of  this  bill.  If  this  were  not  so,  the  complain- 
ants would  be  without  a  remedy  to  prevent  the  known  adverse 
occupancy  of  the  defendants,  under  the  tax  title,  from  matur- 
ing into  a  perfect  title  against  themselves:  Wells  v.  Sheerer, 
78  Ala.  142;  Hughes  v.  Anderson,  79  Ala.  209. 

4.  One  of  the  main  contentions  of  the  appellants,  as  we 
understand  it,  is,  that  the  chancery  court  can  exercise  its 
jurisdiction  to  partition  property  among  joint  owners  or  ten- 
ants in  common  only  by  following  the  mode  of  procedure  pre- 
scribed by  statute  for  the  regulation  of  like  proceedings  by 
the  probate  court,  where  the  ownership  of  the  respective  par- 
cels is  determined  by  lot:  Code  1886,  sec.  3244.  The  statute, 
it  is  true,  declares  that  "  the  chancery  court  shall  have  con- 
current jurisdiction  with  the  probate  court  to  divide  or  parti- 
tion, or  to  sell  for  division  or  partition,  any  property,  real, 
personal,  or  mixed,  held  by  joint  owners  or  tenants  in  com- 
mon ":  Code  1886,  sec.  3262.  And  while  the  original  juris- 
diction of  chancery  courts  to  sell  the  lands  of  adults  for 
division,  without  consent,  is  purely  statutory  in  this  state,  not 
having  been  exercised  before  the  Code  of  1886,  the  jurisdiction 
to  partition  such  lands  among  co-owners  is  an  acknowledged 
and  independent  head  of  equity  jurisdiction,  long  exercised 
both  in  this  country  and  in  England.  And  it  is  well  settled 
that  this  jurisdiction,  of  which  the  statute  is  merely  declara- 
tory, will  be  exercised  by  a  court  of  equity  on  its  own  estab- 
lished principles,  and  with  the  use  of  its  own  better  adapted 
and  more  flexible  modes  of  procedure,  unembarrassed  by  the 
Procrustean  rules  which  cramp  the  statutory  jurisdiction  of 
courts  of  law:  Marshall  v.  Marshall,  86  Ala.  386;  Lyon  v.  Powell, 
78  Ala.  351 ;  Wilkinson  v.  Stuart,  74  Ala.  198;  Freeman  on  Co- 
tenancy, 2d  ed.,  sec.  428,  and  note  560;  Rutherford  v.  Jones, 
14  Ga.  621;  60  Am.  Dec.  655;  Story's  Eq.  Jur.,  sees.  646-658. 
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The  practice  of  the  chancery  court  in  this  state  has  always 
been  to  administer  ti)is  branch  of  its  jurisdiction  on  Btrict 
equitable  principles  and  by  equitable  modes  of  procedure; 
and  we  hold  that  this  court  cannot  be  confined  to  the  statu- 
tory mode  prescribed  for  the  partition  of  property  by  the  pro- 
bate court:  Code  1866,  sec.  3237.  This  is  too  obvious,  from 
both  reason  and  authority,  to  admit  of  doubt,  or  to  require 
argument. 

5.  There  is  no  error  in  that  part  of  the  decree  of  the  court 
allowing  the  two  female  complainants,  who  are  each  shown  to 
be  tenants  in  common  in  the  property,  to  unite  in  the  bill  for 
partition,  and  to  jointly  elect  to  consider  their  several  moieties 
as  one  moiety,  and  to  have  it  set  apart  to  them  as  one  undi- 
vided fractional  share  of  the  whole:  Freeman  on  Cotenancy, 
sec.  459. 

6.  So  it  may  be  considered  as  settled  by  the  weight  of  au- 
thority, that  every  co-tenant  is  entitled  to  demand  a  partition 
of  the  common  property,  although  such  partition  may  be 
inconvenient  or  injurious  —  it  has  sometimes  been  said,  or 
even  ruinous —  to  one  or  more  of  the  parties  in  interest:  Free- 
man on  Cotenancy,  sees.  433,  438;  3  Pomeroy's  Eq.  Jur.,  sec. 
1389.  Or,  as  said  by  Mr.  Adams  in  his  work  on  equity  (page 
230),  it  "  may  be  demanded  as  matter  of  right,  notwithstand- 
ing the  difficulties  by  which  a  division  may  be  embarrassed, 
or  the  mischief  it  may  entail  on  the  property." 

7.  And  the  rule  in  equity,  in  making  partition  among  ten- 
ants in  common,  is  for  the  court,  if  practicable,  to  so  order 
the  partition  as  to  give  the  benefit  of  any  improvements  made 
on  the  premises  to  him  who  may  have  erected  or  made  them; 
and  this  is  done  by  assigning  to  such  part  owner  the  portion 
of  the  estate  on  which  such  improvements  are  situated:  WiU 
kinson  v.  Stuart,  74  Ala.  198;  Sanders  v.  Robertson,  67  Ala. 
465;  3  Pomeroy's  Eq.  Jur.,  sec.  1389;  Freeman  on  Cotenancy, 
sec.  509;  11  Am.  &  Eng.  Ency.  of  Law,  1104  et  seq. 

We  discover  no  error  in  the  record,  and  the  decree  is  af- 
firmed.   

Co-TKN  ANOT  —  AoQUismoN  OF  Tax  Titlk  BY  Onk  Co-tkhart.  —  One  t«nuit 
in  common  cannot  set  up  a  title  acquired  at  a  tax  sale  againat  hia  co-tenanti 
Barker  v.  Jonea,  62  N.  H.  497;  13  Am.  St  Rep.  686,  and  note;  Hudton  t. 
Cof,  79  Me.  83;  1  Am.  St.  Rep.  288;  Fallon  v.  CMdater,  46  Iowa,  688;  21 
Am.  Rep.  164;  Wfare  v.  Van  Mtttr,  42  Iowa,  128;  20  Am.  Rep.  616;  Dekuk- 
muU  V.  Parrenl,  39  Kan.  648;  Phipp^  v.  Phipp\  39  Kan.  496. 

Partition  —  Jukisdiction. —  Chancery  has  jurisdiction  in  partition  nitat 
Hodoway  v.  HoUoway,  97  Mo.  628;  10  Am.  St  R«p.  339,  and  note;  RuAer/mr4 
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V.  Jones,  14  Qa.  621;  60  Am.  Dec.  655,  and  note;  McQueen  v.  Turner,  91  Ala. 
273. 

Partition  —  Right  to.  —  Partition  in  equity  in  a  matter  of  right,  and 
not  of  discretion,  where  the  complainant  is  entitled  to  partition  at  law: 

Wiseley  v.  Findlay,  3  Rand.  361;  16  Am.  Deo.  712;  Bkrce  v.  James,  87  Tenn. 
538. 

Co-tenancy  —  Improvements.  —  A  co-tenant  who  makes  improvements 
upon  the  premises  is  entitled  to  payment  from  his  co<tenants  for  the  same: 
Shepherd  v.  Jernigan,  51  Ark.  275;  14  Am.  St.  Rep.  50,  and  note;  Killmer  v. 

Wtichner,  79  Iowa,  722;  18  Am.  St.  Rep.  392;  Nelson  v.  Clay,  7  J.  J.  Marsh. 
138;  23  Am.  Dec.  387;  McQee  v.  Hall,  28  S.  C.  562.  Contra,  see  Hancock  v. 
Day,  1  McMuU.  Eq.  69;  36  Am.  Dec.  293,  and  note. 


HowzB  V,  Dew. 

[90  Alabama,  178.] 
Oo-TKNANCT  —  Mortgage  of  Undivided  Interest  at  One.  — Where  seven 

children,  as  heirs  of  their  deceased  father,  are  tenants  in  common  of 
lands  lying  in  several  different  counties,  a  mortgage  by  one  of  them  of 
his  interest  as  heir  and  distributee  in  the  land  lying  in  a  specified 
county  will  convey  only  his  undivided  one-seventh  interest  in  the  land 
lying  in  the  county  specified,  and  not  his  undivided  interest  in  all  the 
lands  lying  in  the  different  counties;  and  if,  on  partition  of  all  the  lands 
in  the  different  counties,  one  half  of  the  mortgaged  tract  is  allotted  to 
the  mortgagor  as  his  entire  interest  in  all  the  lands,  the  estate  of  the 
mortgagee  is  not  thereby  increased  or  extended. 

Co-tenancy  —  Notice  —  Tax  Sale.  —  Notice  to  one  tenant  in  common  of  pro- 
ceedings to  subject  the  common  property  to  sale  for  nnpaid  taxes  is  not 
notice  to  the  other  tenants,  nor  does  it  prejudice  their  rights.  Such 
sale,  without  notice  to  all  the  co-tenants,  is  void. 

Mortgages.  —  Tax  Title  Acquired  by  MoRTOAasB  in  possession  will  not 
prevail  against  the  mortgagor  or  his  devisee. 

Watts  and  Son^  for  the  appellants. 

Tayloe  and  Johnston,  for  the  appellee. 

McClellan,  J.  William  S.  Phillips  died  in  1872,  owning 
sundry  parcels  of  land  in  Dallas  County,  and  one  tract  of 
320  acres  situated  in  Perry  County.  He  left  surviving  him 
seven  children,  to  whom  all  of  his  lands  in  both  counties 
descended  as  tenants  in  common.  William  M.  Phillips,  one 
of  the  co-tenants,  while  residing"  on  the  Perry  County  tract 
of  land,  on  January  20,  1874,  executed  a  mortgage  to  appel- 
lant Howze,  the  granting  clause  of  which,  so  far  as  it  con- 
cerns the  property  involved  here,  is  in  the  following  language: 
"We  do  hereby  grant,  bargain,  sell,  and  convey  to  the  said 
John  Howze  the  following  personal  property,  to  wit:  •  *  .  . 
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also,  the  following  real  estate  lying  in  the  county  of  Perry 
and  state  aforesaid,  to  wit,  all  of  the  interest  of  tlie  said 
William  M.  Phillips,  as  heir  and  distributee  of  William  S. 
Phillips,  deceased."  This  conveyance  contains  only  the  fol- 
lowing express  covenant:  "And  the  said  William  M.  Phillips 
hereby  declares  that  the  above  conveyed  property  is  his  own, 
and  that  there  is  no  lien  or  encumbrance  upon  the  same, 
except"  a  certain  mortgage  conveying  part  of  the  person- 
alty. 

About  September,  1876,  a  bill  was  filed  in  the  chancery 
court  of  Dallas,  by  some  of  the  tenants  in  common,  against 
William  M.  Phillips  and  the  other  co-tenants,  for  partition 
among  them  of  all  the  lands  which  they  held  as  heirs  of  Wil- 
liam S.  Phillips  in  both  counties,  and  also  for  partition  of  a 
parcel  of  land  lying  in  Perry  County,  containing  320  acres, 
which  had  descended  to  them  from  their  mother,  Louisa  J. 
Phillips.  The  final  decree  in  that  cause,  rendered  July  2, 
1877,  allotted  to  William  M.  Phillips,  as  his  one-seventh 
share  of  all  the  lands  in  both  counties,  and  descending  from 
both  ancestors,  160  acres  of  the  320  acres  in  Perry  County, 
which  had  belonged  to  William  S.  Phillips.  William  M. 
Phillips  devised  this  land  to  his  wife,  Amanda  C.  (now 
Amanda  C.  Dew),  and  departed  this  life  in  October,  1881. 
His  will  was  duly  probated.  The  appellant  Howze,  default 
having  been  made  in  the  payment  of  the  debt  secured  by  the 
mortgage,  sold  the  land  thus  allotted  to  William  M.  Phillips, 
under  the  power  contained  in  the  instrument,  in  March,  1882, 
and  himself  became  the  purchaser.  He  entered  into  posses- 
sion on  the  day  of  sale,  and  has  since  held  it.  This  suit  is 
by  Mrs.  Dew,  formerly  Amanda  C.  Phillips,  claiming  under 
the  will  of  her  first  husband,  for  the  recovery  of  possession  of 
the  land,  and  damages  for  its  detention. 

One  of  the  prominent  questions  presented  by  the  excep- 
tions reserved  on  the  trial  involves  the  construction  of  the 
mortgage  in  respect  to  the  quantity  of  land  conveyed  by  it. 
The  evidence  is  without  conflict,  that  at  the  time  of  execut- 
ing the  instrument,  the  mortgagor,  as  an  heir  of  William  S. 
Phillips,  deceased,  owned  an  undivided  one-seventh  interest 
in  each  of  the  several  parcels  of  land  lying  in  Dallas  County, 
and  in  one  tract  of  320  acres  situated  in  Perry  County,  and 
that  he  was  seised  of  no  other  or  greater  estate  or  interest  in 
any  one  of  said  parcels.  He  thus  held  an  undivided  one- 
seventh  interest,  in  common  with  his  brothers  and  sisters,  in 
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a  house  and  lot  in  the  city  of  Selma,  a  like  interest  in  a  plan* 
tation  lying  on  the  Cahaba  River,  in  Dallas  County,  and  the 
same  interest  and  estate,  and  no  more,  in  the  tract  of  820 
acres  lying  in  Perry  County.  There  is  no  controversy  but 
that  it  was  competent  for  William  M.  Phillips  to  have  con- 
veyed his  entire  interest  in  these  lands,  or  that  had  he  done 
so,  his  grantee  would  have  taken,  upon  partition,  whatever 
was  allotted  .to  him  in  severalty,  whether  lying  in  the  one  or 
the  other  county.  It  is  equally  clear  in  principle  and  on  au- 
thority that  a  conveyance  by  Phillips  of  his  undivided  inter- 
est in  any  one  of  the  separate  parcels  would  have  constituted 
his  grantee  a  tenant  in  common  with  the  holders  of  the  other 
undivided  interests,  and  entitled  him,  on  partition,  to  have 
allotted  to  him  in  severalty  one  seventh  of  that  parcel:  Free- 
man on  Cotenancy,  sec.  208;  Butler  v.  Rays,  25  Mich.  53;  12 
Am.  Rep.  218;  Primm  v.  Walker,  38  Mo.  98;  Markoe  v.  Wake- 
man,  107  111.  262. 

It  may  be,  too,  that  had  Phillips  undertaken  to  convey  the 
tract  in  Perry  County  as  an  entirety,  his  deed  would  have 
been  allowed  to  operate  primarily  so  as  to  pass  a  one-seventh 
interest  to  his  grantee,  and  on  partition,  if  his  allotment  in 
severalty  was  carved  out  of  this  tract,  the  title  he  acquired 
thereto  would  inure  to  the  benefit  of  his  grantee,  and  vest  the 
fee  in  the  latter.  This  result  is  denied  by  some  authorities, 
which  hold  such  a  deed  absolutely  void,  though  the  weight  of 
adjudication,  and  the  better  reason,  support  the  proposition, 
that  such  a  conveyance  should  be  accorded  full  force  and 
effect  as  against  any  interest  the  grantor  has  or  subsequently 
acquires  in  the  land:  Freeman  on  Cotenancy,  sees.  199  et  seq.; 
White  V.  Sayre,  2  Ohio,  112;  Robinett  v.  Preston,  2  Rob.  (Va.) 
278;  Gates  v.  Salmon,  35  Cal.  588;  95  Am.  Dec.  139;  Stark  v. 
Barrett,  15  Cal.  370;  Barnhart  v.  Campbell,  50  Mo.  599. 

It  is  manifest  that  the  mortgage  executed  by  appellee's 
devisor,  and  under  which  the  appellants  claim  title  to  the 
whole  allotment  made  to  him  out  of  his  father's  lands,  is 
neither  a  conveyance  of  the  mortgagor's  interest  in  all  the 
lands  of  his  ancestor,  for  it  is  in  terms  confined  to  "  real  es- 
tate lying  in  Perry  County,"  nor  of  the  entirety  in  the  lands 
BO  situated,  for  it  conveys  only  "  all  the  interest  of  the  said 
William  M.  Phillips,  as  heir  and  distributee  of  William  S. 
Phillips,  deceased,"  therein.  Giving  to  these  limitations  the 
effect  which  their  terms  naturally  and  reasonably  enforce, 
there    remains   but   one    possible   field  of  operation  fur    the 

Am.  St.  Kep.,  Vol.  XXIV. —50 
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granting  clnuse  of  the  conveyance.  It  passes,  not  one  sev- 
enth of  all  the  lands,  —the  effect  of  which,  upon  diyision, 
would  be  to  vest  in  the  mortgagee  title  in  severalty  to  what- 
ever part  falls  to  William  M.  Phillips,  —  and  not  the«ntirety  of 
the  Perry  County  lands, — which  would  operate  to  vest  any  part 
of  that  tract  which  is  allotted  to  the  mortgagor  in  the  mort- 
gagee, —  but  the  interest  of  one  of  seven  heirs  in  the  tract  of 
320  acres  lying  in  Perry  County,  and  that  interest  alone  be- 
came vested  in  the  mortgagee,  as  a  tenant  in  common  with 
the  other  co-tenants.  William  M.  Phillips  still  owned  and 
held,  wholly  unaffected  by  the  mortgage,  an  undivided  one- 
seventh  interest  in  each  of  the  parcels  lyingin  Dallas  County: 
Williams  College  v.  Mallett,  12  Me.  398;  Randall  v.  MaUett,  14 
Me.  51. 

The  grant  was  not  enlarged  or  extended  by  the  subsequent 
partition  and  allotment  to  William  M.  Phillips  of  more  than 
one  seventh  of  the  Perry  County  land,  in  consideration,  so  to 
speak,  for  his  surrender  of  his  interest  in  the  Dallas  County 
lands.  If  he  had  exchanged  other  property,  lying  in  Dallas 
County  or  elsewhere, —  property  which  did  not  come  to  him 
through  his  father  —  for  the  excess  over  the  one  seventh  in 
the  Perry  lands,  it  would  scarcely  be  insisted  that  the  land 
thus  coming  to  him  by  exchange  or  purchase  would  pass  un- 
der the  mortgage.  And  his  interest  in  the  Dallas  lands  was 
palpably  as  foreign  to  his  conveyance  to  Hovvze,  as  wholly 
excluded  from  its  terms,  as  such  other  property  would  have 
been.  The  excess  over  liis  aliquot  share  allotted  to  him  in 
the  Perry  lands  was  therefore  not  only  not  embraced  in  his 
grant  to  Howze,  but  it  was  not  vested  in  him  by  way  of  sub- 
stitution for  any  land  or  interest  in  land  which  was  so  em- 
braced. 

Nor  do  we  conceive  that  any  different  result  will  flow  from 
an  invocation  of  the  principles  of  warranty.  It  may  be 
conceded,  indeed  we  entertain  no  doubt,  that  the  mortgage 
contains  or  imports  a  covenant  of  warranty.  Our  statute 
attaxjhes  to  its  language,  "grant,  bargain,  sell,  and  convey," 
prima  facie  the  force  and  effect  of  a  general  warranty;  and 
tliere  is  nothing  in  the  instrument  inconsistent  with  or  re- 
jmgnant  to  the  meaning  which  the  statute  thus  gives  them: 
Code,  sec.  1839.  But  we  do  not  understand  that  the  office  of 
a  warranty  can  ever  be  to  extend  a  grant  to  lands  not  em- 
brnocd  in  its  terms.  Its  office,  in  cases  like  this,  is  to  perfect 
the  grantee's  title  to  the  land  embraced  in  the  conveyance. 
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by  drawing  to  him  any  title  which  the  grantor  subsequently 
acquires  to  that  particular  land,  and  not  to  vest  in  the  gran- 
tee title  to  lands  not  covered  by  the  conveyance.  Its  precise 
effect  here  was  to  vest  in  Howze  the  title  which  Phillips  ac- 
quired by  the  decree  of  partition  in  one  seventh  of  the  320- 
acre  tract  lying  in  Perry  County,  which,  before  partition,  had 
been  held  by  Phillips  as  co-tenant  with  his  brothers  and  sis- 
ters, and  not  to  extend  this  title  to  the  whole  allotment  made 
to  the  mortgagor:  Nolen  v.  Gywn,  16  Ala.  725;  Carter  v. 
Chaudron,  21  Ala.  72;  Ldomis  v.  Riley,  24  111.  307;  Williams 
College  v.  Mallett,  12  Me.  298;  Randall  v.  Malletl,  14  Me.  51. 

The  court  below  construed  the  mortgage  in  consonance  with 
these  principles,  and  its  rulings  in  this  regard  are  free  from 
error. 

If  the  sale  and  purchase  by  the  mortgagee  be  treated  as  a 
valid  foreclosure  of  the  mortgage,  vesting  in  the  purchaser  the 
land  conveyed,  as  perhaps  it  should  be  when  reference  is  had 
to  the  doctrine  of  ratification  by  the  devisee  of  the  mortgagor, 
its  effect  was  to  make  appellant  Howze  and  appellee  tenants 
in  common  of  the  tract  of  land  sold.  It  is  one  of  the  well- 
settled  general  principles  pertaining  to  this  relation,  that  no- 
tice to  one  co-tenant  of  facts  affecting  the  common  property 
is  not  notice  to  the  other  or  others,  and  the  latter's  estate  will 
in  no  way  be  prejudiced  nor  the  assertion  of  their  rights  pre- 
cluded thereby:  Freeman  on  Cotenancy,  sees.  173  et  seq. 
This  principle  is  applicable  to  notices  required  by  statute  to 
be  given  to  the  owners  of  land  of  proceedings  to  subject  it  to 
sale  for  the  payment  of  taxes,  and  a  sale  made  without  such 
notice  to  all  of  the  co-tenants  is  void:  Thurston  v.  Miller^  10 
R.  I.  358. 

Under  the  statute  in  force  at  the  time  of  the  tax  sale  relied 
on  in  this  case,  notice  of  the  proceeding  in  the  probate  court 
to  condemn  land  to  sale  for  the  payment  of  taxes  was  re- 
quired to  be  served  on  the  owner.  Without  such  notice,  the 
court  acquired  no  jurisdiction,  and  its  judgment  of  condem- 
nation and  consequent  sale  was  void.  The  proof  in  this  case 
was  clear  that  this  notice  was  not  served  on  Mrs,  Dew,  one  of 
the  co-tenants  in  this  land;  and  no  title,  at  least  as  against 
her,  passed  by  the  sale  to  the  appellant:  Riddle  v.  Me$ur^  84 
Ala.  236. 

Whether,  even  had  the  proceedings  in  the  probate  court 
been  in  all  respects  regular,  and  its  decree  valid,  one  tenant 
in  common,  under  the  facts  of  this  case,  should  be  allowed  to 
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pt't  up  ngainst  liis  co-tenant  the  title  he  acquired  through  the 
tax  sale,  otherwise  than  as  a  basis  for  contribution  to  the 
amount  thus  paid  for  the  common  benefit,  is  open  to  grave 
dout)t,  w  Iiicli  the  exigencies  of  this  appeal  do  not  require  us 
to  deiide:  ]'nn  Home  v.  Fonda,  6  Johns.  Ch.  388;  Brown 
V.  Hogle,  30  111.  119;  Picot  v.  Page,  26  Mo.  398;  Wright  v. 
Sperry,  21  Wis.  331;  Matthews  v.  Bliss,  22  Pick.  48. 

On  the  other  hand,  if  the  fact  that  the  mortgagee  became 
the  purchaser  at  his  own  sale  under  the  mortgage  be  con- 
sidered to  have  defeated  foreclosure, —  as  doubtless  it  would, 
in  the  absence  of  ratification, —  it  was  still  a  mortgage  as  to 
him  at  the  time  of  the  tax  sale,  and  he,  being  in  possession 
under  it,  could  not  acquire  a  tax  title  which  would  be  good 
against  the  mortgagor  or  his  devisee:  Johnston  v.  Smith,  70 
Ala.  108;  Bailey  v.  Campbell,  82  Ala.  342;  Blake  v.  Howe,  1 
Aiken,  306;  16  Am.  Dec.  684,  and  note.  So  that  it  is,  we 
think,  clear  from  any  point  of  view  that  the  tax  sale  passed 
no  title  to  the  appellant  Howze  which  can  be  relied  on  to  de- 
feat appellee's  recovery. 

The  only  other  exceptions  insisted  on  by  the  appellants  go 
to  the  correctness  of  the  circuit  court's  rulings  on  the  issue, 
whether  the  debt  secured  by  the  mortgage  had  been  paid  at 
the  time  of  the  sale  under  it.  The  jury,  in  confining  plain- 
tiflF's  recovery  to  five  sevenths  of  the  land  sued  for,  must,  of 
necessity,  have  found  this  issue  in  favor  of  the  defendants,  as 
otherwise  it  would  have  been  their  duty,  under  the  charges 
which  the  court  gave,  to  have  returned  a  verdict  for  the  entire 
tract.  It  is  manifest,  therefore,  that  if  the  court  committed 
error  in  its  rulings  on  this  inquiry,  they  were  lacking  in  that 
element  of  injury  to  the  appellants,  without  which  error  is 
never  available  to  reverse:  Thomason  v.  Oray^  82  Ala.  291; 
EufatUa  t.  8immon$f  86  Ala.  615;  Campbell  ▼.  Lunsford,  83 
Ala.  512. 

Th«  judgment  of  the  circuit  court  is  affirmed. 


Tax  Salu  —  Who  hat  AogoiBs  Titlk  thkbbat.  —  The  general  nile  it, 
that  ft  iiMrtgftg*e  oaonot  acquire  a  tax  title  and  set  it  op  agaiuat  bia  mort- 
gagor: JilUls  T.  Tuiey,  22  Cal.  373;  83  Am.  Deo.  74. 

Where  no  troat  relation  exists  between  a  mortgagor  and  his  mortgagee, 
the  latter  may  parchase  the  mortgaged  premises  at  a  tax  sale:  BechoUh  v. 
Sebom,  31  W.  Va.  1.  A  mortgagor  cannot  strengthen  his  title  by  purchas- 
lag  at  a  tax  sale:  Barnard  r.  Wilson,  74  Cal.  612.  A  tax  title  caiiiioc  be  ac- 
quired by  a  junior  mor^agee  to  defeat  a  senior  mortgage:  FratJc  v.  Amoltl, 
73  Iowa,  370.  As  to  who  may  acquire  title  at  a  tax  sale,  see  note  to  Blaht 
r.  i/oMw,  16  Am.  Deo.  684-690. 
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(90  Al.ABA.UJL,  216.] 

CoirDmoHAL  Sals  —  PATMurr  amd  Rsscissioh  thrrkov.  — WImn  »  aot*  ia 
gireu  in  payment  for  a  sewing-inachiue,  the  title  to  which  ia  to  be  held 
by  the  aeller  until  the  payment  of  the  note,  which  Lb  left  with  a  third 
party  authorized  to  receive  cattle  in  payment  and  to  ■urrender  the 
oote,  and  after  such  surrender  the  cattle  are  claimed  by  the  execution 
oreditora  of  the  maker  of  the  note,  who  thereupon  redelivers  the  note 
to  the  third  person,  ander  agreement  that  it  shall  be  considered  that  no 
payment  haa  been  made,  the  title  to  the  machine  is  thereby  reinvested 
in  the  seller  upon  his  ratification  of  the  transaction,  although  the  third 
party  had  no  authority  except  to  receive  payment  of  the  note  and  to 
surrender  it. 

OoirvBRaioif  —  What  CoNSTmrTxa.  —  An  intermeddling  with  or  dominion 
over  the  property  of  another,  whether  by  the  defendant  alone  or  in 
oonneotion  with  others,  which  is  sabversive  of  the  dominion  of  the  true 
owner,  and  in  denial  of  his  rights,  ia  a  conversion.  It  is  not  easential 
to  conversion  sufficient  to  support  the  action  of  trover  that  the  dofend- 
ftnt  should  have  the  complete  manucaption  of  the  property. 

OOVTSBSIOH  —  What  Constitutes.  —  Where,  under  a  oonditiooai  aale  of  a 
aawing-machine,  the  seller,  npon  default  in  payment,  demanda  the 
machine  from  the  purchaser's  wife,  the  purchaser  himself  having  left 
the  state,  and  her  father  unconditionally  refuses  to  allow  th«  seller  to 
take  possession  of  the  machine,  this  will  amount  to  a  oonveraicm;  but 
if  such  refusal  is  based  on  a  disputed  question  of  payment,  and  upon 
an  agreement  that  the  father  is  to  have  time  to  ascertain  if  payment 
has  \>een  made,  and  if  it  has  not,  to  surrender  the  machine,  then  he  is 
not  guilty  of  conversion,  although  in  the  mean  time  the  original  pur- 
chaser returns  and  removes  the  machine  without  hia  knowledge  or  con- 
aent. 

OONVERSION    CANNOT   BS  BaSKD   ON    POSSKSSIOM    RrTAINSD    BT   AqBKEMENT 

until  demand  and  refusal  to  deliver  after  the  assent  haa  been  with- 
drawn, or  the  time  covered  by  it  has  lapsed. 

OOKVERSIOK,  TO  SUSTAIN  Trover,  must  be  a  destruction  of  the  plaintiff's 
property,  or  some  unlawful  interference  with  his  use,  enjoyment,  or 
dominion  over  it;  an  appropriation  of  it  by  defendant  to  his  own  use, 
•r  to  the  use  of  a  third  person,  in  disregard  or  defiance  of  the  owner's 
right,  or  a  withholding  of  possession  under  a  claim  of  title  inconsis- 
tent with  the  title  of  the  owner. 

OOHVERSION  UPON  Which  Trover  MAT  BE  Based  must  be  a  positive  tor- 
tious act.  Non-feasance  or  neglect  of  legal  duty,  or  mere  failure  to  per- 
form an  act  made  obligatory  by  contract,  or  by  which  property  is  lost 
to  the  owner,  will  not  support  the  action. 

Conversion.  — Bailee  Undertaking  to  Carry  Property  to  the  Owner, 
but  failing  to  do  so,  whereby  it  is  subsequently  lost  while  in  his  pusses- 
aion,  through  no  positive  misconduct  of  his,  is  not  liable  for  conversion. 
But  if  he  does  any  affirmative  act  inconsistent  with  the  bailment,  and 
known  by  him  to  be  so,  trover  will  lie  against  him. 

OoimukSlOH.  —  One  having  Notice  of  the  claim  of  the  true  owner,  and  who 
delivara  the  property  to  another  person,  or  permits  him  to  take  it  out 
of  his  possession,  whereby  it  is  lost  to  the  owner,  ia  liable  for  ita  valua 
in  trover. 


790  BoLLiNO  V.  KiRBT.  [Alabama, 

OiMmtmnoir.  — Barb  PoASssaioif  or  Peopebtt,  withoat  wmifl  wrongful  sot 
in  the  Mqnisition  of  poMeasion,  or  in  its  detention,  and  withoat  any 
illegal  aaramption  of  ownership,  or  illegal  oaer  er  miweer,  is  aoi  a  ee»* 
rereioo  for  wbioh  trorer  will  lie. 

Trover  by  Kirby  and  Brother,  a  partnership,  againet  W. 
Boiling  to  recover  for  the  conversion  of  a  sewing-machine. 
On  the  trial,  it  appeared  from  the  testimony  of  Kirby  that  on 
September  7,  1885,  the  plaintiffs  sold  to  T.  Bishop  and  his 
wife  a  sewing-machine,  taking  their  joint  note  for  the  price, 
payable  on  November  15,  1885,  and  retaining  the  legal  title 
in  themselves  until  payment  was  made;  that  when  the  ma- 
chine was  delivered,  it  was  agreed  between  the  parties  that 
young  cattle  would  be  taken  in  payment,  and  this  was  in- 
dorsed on  the  note;  that  about  the  time  that  the  note  became 
due  he  went  to  Bishop's  house,  and  upon  being  told  by  Mrs. 
Bishop  that  Mr,  Bishop  had  the  cattle,  he  left  word  for  him 
to  bring  them  to  a  place  called  Guntersville,  at  which  place 
he  authorized  one  A.  R.  Hooper  to  receive  the  cattle,  and  left 
the  note  with  him  to  be  delivered  to  Bishop.  Hooper  testi- 
fied that  Bishop  came  to  him  in  Guntersville  a  few  days  after 
he  was  given  the  note,  and  said  that  he  had  brought  the  cat- 
tle to  pay  it;  that  they  then  went  to  where  the  cattle  were 
standing  in  the  street;  that  he  agreed  to  take  the  cattle,  and 
handed  Bishop  the  note;  that  two  of  the  latter's  creditors 
immediately  claimed  the  cattle  under  a  mortgage  lien;  that 
Bishop  then  gave  them  the  cattle,  handing  the  note  back  to 
the  witness,  saying  that  he  had  more  cattle,  and  would  bring 
them  and  pay  the  note;  that  witness  had  not  taken  charge  of 
the  cattle,  tried  to  drive  them  away,  nor  taken  any  control 
over  them.  Kirby  then  testified  that  during  the  fall  of  1886 
he  went  to  the  residence  of  Bishop  and  wife  to  get  the  ma- 
chine, as  the  note  had  not  been  paid;  that  he  found  that  they 
had  removed,  Mrs.  Bishop  having  gone  to  the  home  of  defend- 
ant Boiling,  who  was  her  father,  her  husband  being  absent 
in  another  state;  that  he  went  to  defendant's  house  and 
demanded  the  machine;  that  Mrs.  Bishop  claimed  that  the 
machine  had  been  paid  for  in  cattle,  and  that  defendant  re- 
fused to  allow  him  to  take  the  machine,  as  it  was  paid  for, 
and  belonged  to  Mrs.  Bishop;  that  after  some  further  conver* 
sation  between  them,  defendant  Boiling  agreed  to  go  to  Gun- 
tersville and  ascertain  if  witness  had  a  right  to  take  the  ma- 
chine, and  if  so,  he  would  have  nothing  further  to  do  with  it; 
that  they  met  in  that  town  the  next  day,  when  defendant  said 


May,  1890.]  Bollinq  v.  Kieby.  791 

he  was  ready  to  deliver  the  machine;  thai  witness  told  de- 
fendant to  deliver  it  to  one  Winston,  and  that  he  had  never 
received  it.  Winston  testified  that  he  agreed  to  receive  the 
machine  at  the  request  of  the  parties;  that  defendant  agreed 
then  and  afterwards  to  send  the  machine,  but  failed  to  do  so, 
and  subsequently  informed  witness  that  Bishop  had  moved 
his  family  away,  and  had  taken  the  machine  with  him.  Judg- 
ment for  plaintiffs,  and  defendant  appealed. 

Lwk  and  Bell,  for  the  appellant. 

McGlellan,  J.  We  do  not  doubt  that  the  title  to  the  ma- 
chine involved  in  this  action  remained  in  the  plaintiffs  below, 
under  the  contract  put  in  evidence,  until  the  purchase-monej 
thereof  was  paid.  In  considering  the  question  whether  th« 
transaction  between  Hooper  and  Bishop  was  a  payment,  it 
may  be  admitted  that  Hooper  was  the  special  agent  of  plain- 
tiffs to  receive  cattle  in  payment,  and  to  deliver  up  the  paper, 
and  that  he  did  so  receive  the  cattle  and  deliver  up  the  paper, 
as  that,  without  more,  the  debt  was  satisfied;  and  it  may  be 
further  conceded  that  he  had  no  authority  to  enter  into  an 
arrangement  with  Bishop  by  which  creditors  of  the  latter, 
having  a  lien  of  some  sort  on  the  property,  were  allowed  to 
take  the  cattle,  and  the  note  was  handed  back  to  him  bj 
Bishop,  and  the  satisfaction  thereof  obviated  and  expunged, 
BO  to  speak.  Yet  we  do  not  doubt  that  Bishop  had  full  au- 
thority to  make  this  arrangement,  and  that  the  lack  of  power 
to  this  end  in  Hooper  was  cured  by  the  ratification  of  his  un- 
authorized act  in  this  behalf  by  his  principals,  the  present 
plaintiffs.  The  note  did  not  bind  the  wife:  2  Brickell's  Digest, 
98;  Walker  v.  Stnive,  70  Ala.  167.  Under  the  facts  of  the  case, 
the  delivery  of  the  cattle  in  payment  of  the  note  was  no  more 
than  an  exchange  of  that  property  for  the  machine,  vesting 
title  to  the  machine  in  the  husband  alone;  and  this,  even  had 
the  cattle  belonged  to  the  wife,  of  which  there  is  no  proof: 
Woods  V,  Dunlap,  73  Ala.  169;  Kennon  v.  Dibble,  75  Ala.  351. 
The  title  thus  being  in  Bishop  alone,  it  was  entirely  compe- 
tent for  liim  to  agree  that  the  payment  which  had  so  vested 
it  in  him  should  be  considered  as  not  having  been  made,  and 
that  it  should  revest  in  Kirby  and  Brother;  and  this  agree- 
ment he  must  be  held  to  have  made,  by  banding  the  note 
back  to  Hooper,  in  consideration  of  the  cattle  being  applied 
to  another  debt  owed  by  him.  The  rulings  and  instructions 
of  the  court  on  this  part  of  the  case  were  free  from  error. 
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It  if  not  essential  to  a  convereion  which  will  support  the 
action  of  trover  that  the  defendant  should  have  the  complete 
manucaption  of  the  property.  An  intermeddling  with  or  do- 
minion over  the  property  of  another,  whether  by  the  defend- 
ant alone  or  in  connection  with  others,  which  is  subversive  of 
the  dominion  of  the  true  owner,  and  in  denial  of  his  rights, 
is  a  conversion:  Freeman  v.  Scurlock,  27  Ala.  407;  Conner 
y.  Allen,  33  Ala.  516.  Hence  it  is  not  important  that  when 
Kirby  went  to  the  residence  of  the  defendant  to  demand  the 
machine,  it  was  not  in  his  possesssion,  strictly  speaking,  but 
in  that  of  Mrs.  Bishop,  who  then  lived  on  his  premises,  if  the 
defendant  interfered  to  prevent,  and  did  prevent,  the  plaintiff 
from  then  taking  possession  of  it  by  the  unqualified  assertion 
of  a  title  inconsistent  with  the  plaintiffs',  and  an  uncondi- 
tional refusal  to  allow  the  plaintiffs  to  take  the  property 
away.  Whether  the  defendant  had  the  possession  in  himself 
or  not,  iuch  intermeddling,  in  defiance  of  plaintiffs'  right,  was 
a  conversion.  But  if  there  was  a  bona  fide  controversy  as  to 
whether  payment  had  been  made;  and  if  the  defendant,  while 
asserting  payment,  and  predicating  his  right  to  prevent  a 
removal  of  the  property  on  title  in  Bishop  springing  out  of 
payment,  recognized  the  controversy  and  uncertainty  as  to 
whether  payment  had  been  made,  and  declined  to  allow  the 
machine  to  be  removed  until  the  truth  of  that  matter  could 
be  ascertained;  and  if  it  was  thereupon  agreed  between  him 
and  Kirby  that  he  should  go  to  Guntersville  the  next  day,  and 
satisfy  himself  about  it,  and  that  if  he  found  the  note  had  not 
been  paid,  the  property  should  be  surrendered  to  the  plain- 
tiffs,—  these  facts  would  not  constitute  a  conversion.  Such 
a  qualified  and  conditional  refusal  by  Mrs.  Bishop  would  have 
been  reasonable  and  justifiable  under  the  circumstances,  and 
would  not  have  afforded  any  evidence  of  a  conversion  by  her; 
and  the  interference  of  Boiling  in  her  behalf  stands  upon  the 
same  footing:  Dent  v.  Chiles,  5  Stew.  &  P.  383;  26  Am.  Dec. 
350;  Butler  y.  Jones,  80  Ala.  436.  In  such  case  the  plaintiffs 
are  held  to  have  assented  to  the  retention  of  possession  by 
Mrs.  Bishop,  pending  the  investigation  agreed  on,  and  no 
action  for  conversion  can  be  predicated  on  a  possession  so 
retained  until  a  demand  and  refusal  to  deliver  after  the 
assent  has  been  withdrawn,  or  the  time  covered  by  it  has 
lapsed:  Voltz  v.  Blaehmar,  64  N.  Y.  646;  Finch  v.  Clark, 
Phill.  (N.  C.)  335. 

Conversion  which  will  sustain  trover  must  be  a  destruction 
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of  the  plaintiffs'  property,  or  some  unlawful  Interference  with 
his  use,  enjoyment,  or  dominion  over  it;  an  appropriation  of 
it  by  the  defendant  to  his  own  use,  or  to  the  use  of  a  third 
person,  in  disregard  or  defiance  of  the  owner's  right;  or  a  with- 
holding of  possession  under  a  claim  of  title  inconsistent  with 
the  title  of  the  owner:  Olaze  v.  McMillan,  7  Port.  279;  Gray 
V.  Crocheron,  8  Port.  191;  Freeman  v.  Scurlock,  27  Ala.  407; 
Conner  v.  Allen,  33  Ala.  615;  Thweat  v.  Stamps,  67  Ala. 
96;  Central  R.  R.  etc.  Co.  v.  Lampley,  76  Ala.  357,  368;  52 
Am.  Rep.  334;  Tinker  v.  Morrill,  39  Vt.  477;  94  Am.  Dec. 
345;  Burroughs  v.  Bayne,  5  Hurl.  &  N.  296;  Fauldes  v.  Wil- 
loughby,  8  Mees.  &  W.  539;  2  Greenl.  Ev.,  sec.  642.  It  is  im- 
material whether  the  conversion  or  appropriation  be  for  the 
benefit  of  the  defendant  or  of  a  third  person.  **  The  true  in- 
quiry is.  Does  the  defendant  exercise  a  dominion  over  the 
property  in  exclusion  or  defiance  of  the  plaintiff's  right?  If 
he  does,  that  is,  in  law,  a  conversion,  be  it  for  his  own  or  an- 
other person's  use":  Cooley  on  Torts,  448;  Liptrot  v.  Holmes^ 
1  Ga.  381-391. 

Conversion  upon  which  recovery  in  trover  may  be  had 
must  be  a  positive,  tortious  act.  Non-feasance  or  neglect  of 
legal  duty,  mere  failure  to  perform  an  act  made  obligatory  by 
contract,  or  by  which  property  is  lost  to  the  owner,  will  not 
support  the  action:  Sturges  v.  Keith,  57  111.  451;  Bailey  v. 
Moulthrop,  55  Vt.  17;  Rodgers  v.  Hine,  2  Cal.  571;  56  Am. 
Dec.  363;  Ragsdalev.  Williavis,  8  Ired.  498;  49  Am.  Dec.  406. 
A  bailee  is  not  liable  in  trover  for  a  loss  of  property  through 
larceny  from  him,  or  because  of  negligence  resulting  in  its 
destruction:  Hawkins  v.  Hoffman,  6  Hill,  586;  41  Am.  Dec. 
767;  Packard  v.  Oetman,  4  Wend.  613;  21  Am.  Dec.  166.  If 
the  bailee  undertakes  to  carry  the  property  to  the  owner,  and 
fails  to  do  so,  and  it  is  subsequently  lost  while  in  his  posses- 
sion, through  no  positive  misconduct  of  his,  he  is  not  liable  for 
conversion:  Farrer  v.  Rollins,  37  Vt.  295".  But  if  he  does  any 
affirmative  act  inconsistent  with  the  bailment,  and  known  by 
him  to  be  so,  trover  will  lie  against  him:  Jones  v.  Hodgkins, 
61  Me.  480.  And  if,  having  notice  of  the  claim  of  the  true 
owner,  he  delivers  the  property  to  another  person,  or  permits 
another  to  take  it  out  of  his  possession,  whereby  it  is  lost  to 
the  plaintiff,  he  is  liable  for  its  value  in  this  form  of  action: 
Dearborn  v.  Union  Nat.  Bank,  58  Me.  273;  Phillips  v.  Brig- 
ham,  26  Ga.  617;  71  Am.  Dec.  227;  Alabama  etc  R.  R.  Co.  v. 
Kidd,  35  Ala.  209. 
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Each  of  the  several  charges  given  by  the  court  below  at  the 
request  of  the  plaintifTs  is  supported  by  one  or  another  of  the 
principles  we  have  annoui^ced.  Only  one  of  them  is  objec- 
tionable in  any  respect,  and  that  not  in  such  sort  as  will  work 
a  reversal.  Charge  No.  6  is  argumentative,  in  that  it  directs 
that  the  jury  may  look  to  certain  testimony,  etc.,  as  determin- 
ing whether  defendant  had  control  of  the  property;  but  while 
the  charge  might  have  been  refused  on  this  ground,  the  giving 
of  it  is  not  a  reversible  error:  Birmingham  F.  Brick  Work*  t. 
Allen,  86  Ala.  186. 

Of  the  charges  asked  by  the  defendant,  the  first  and  tenth 
direct  a  verdict  for  the  defendant,  if  the  jury  believe  the  evi- 
dence. We  suppose  these  charges,  as  also  charges  5,  7,  and 
9,  were  requested  on  the  theory  that  the  cattle  transaction,  to 
which  reference  has  been  had,  was  a  payment  of  Bishop's  note, 
and  operated  a  divestiture  of  plaintiffs'  title.  This  position,  aa 
we  have  seen,  is  untenable,  and  it  follows  that  charges  1,  6,  7, 
9,  and  10  were  properly  refused.  Charge  No.  4  is  bad,  in  that 
it  required  the  jury  to  find  that  Boiling  had  not  converted  the 
property,  although  they  should  believe  that  when  Kirby  de- 
manded it  from  Mrs.  Bishop,  Boiling  interfered,  and  unquali- 
fiedly and  unconditionally  refused  to  allow  him  to  remove  it, 
and  by  these  means  prevented  its  removal.  Charge  No.  6  would 
have  defeated  a  recovery,  unless  the  jury  believed  Boiling 
converted  the  machine  to  his  own  use,  when  he  would  have 
been,  as  we  have  seen,  equally  liable  for  a  conversion  to  the 
use  of  Bishop  or  Mrs.  Bishop,  or  for  a  delivery  to  either  of 
them,  if  he  had  possession  or  control  of  it  after  notice  of 
plaintiffs'  claim.  Charge  No.  8  is  open  to  the  same  infirmity 
as  No.  6,  and  moreover  is  misleading,  at  least  in  its  require- 
ment of  evidence  of  possession  in  the  defendant,  since  the  jury 
might  thereby  have  been  induced  to  the  conclusion  that  his 
intermeddling  with  the  property  while  in  strictness  the  posses- 
sion was  in  Mrs.  Bishop  was  not  a  conversion,  although  it  was 
in  one  aspect  of  the  evidence  a  palpable  dominion  over  it  to 
the  exclusion  of  plaintiffs'  rights. 

The  defendant  also  requested  the  following  charge:  **If  th# 
jury  find  from  the  evidence  that  all  the  defendant  did  in 
reference  to  the  machine  was  to  move  it,  with  his  daughter,  t« 
a  house  on  his  place,  and  come  to  town  to  make  inquiry  aa  to 
what  was  the  truth  as  to  the  payment  of  the  note  given  by 
Bishop  for  the  machine,  and  that  he  allowed  his  daughter, 
Mrs.  Bishop,  to  remain  in  a  house  on  his  place,  and  that  the 
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machine  was  afterwards  carried  awaj  by  Bishop,  one  of  the 
makers  of  the  note,  this  would  not  make  him  guilty  of  a  con- 
version of  the  sewing-machine,  and  the  verdict  of  the  jury 
should  be  for  the  defendant."  This  charge  was  refused,  and 
an  exception  reserved.  As  we  read  the  evidence,  every  fact 
it  hypothesizes  is  based  on  testimony  in  the  case.  It  is  there- 
fore not  abstract  It  presents  the  defendant's  aspect  of  the 
case,  not  upon  a  part  of  the  testimony,  but  on  all  of  it.  The 
jury  are  not  restricted  in  determining  whether  they  will  be- 
lieve the  facts  hypothesized  to  the  evidence  in  behalf  of  the 
defendant,  but  they  are  directed  to  consider  the  whole  evi- 
dence, and  if  upon  that  consideration  they  find  these  facts  to 
be  true,  they  must  find  for  the  defendant.  If  the  charge  as- 
serts a  correct  proposition  of  law,  therefore,  it  should  have 
been  given:  Alexander  v.  Wheeler,  78  Ala.  167;  Munkers  v. 
State,  87  Ala.  84.  Our  opinion  is,  that  the  charge  asserts  a 
sound  principle  of  law.  If  the  facts  stated  were  found  to  exist 
by  the  jury,  the  only  act  the  defendant  did  in  connection  with 
the  property  was  in  conservation  of  it, —  he  gave  it  shelter, —  a 
"kindness  to  the  owner,  done  without  any  intention  of  injury 
to  the  thing,  or  of  converting  it, —  an  act  perfectly  consistent 
with  the  right  of  the  owner  and  his  dominion  over  it":  Con- 
ner  v.  Allen,  33  Ala.  515;  Dent  v.  Chiles,  5  Stew.  A  P.  383;  26 
Am.  Dec.  350.  And  though  he  thus  gave  shelter  to  the  prop- 
erty, it  was  as  property,  the  possessory  right,  at  least,  to 
which  was  in  Mrs.  Bishop;  and  on  these  facts  he  never  dis- 
turbed her  possession,  or  acquired  any  possession  in  himself, 
that  would  have  authorized  or  enabled  him  to  have  prevented 
the  removal  of  the  machine  by  Bishop.  The  charge  ought  to 
have  been  given.  So  ought  charge  No.  2.  The  bare  posses- 
sion of  property,  without  some  wrongful  act  in  the  acquisition 
of  possession,  or  in  its  detention,  and  without  illegal  assump- 
tion of  ownership,  or  illegal  user  or  misuser,  is  not  a  conver- 
sion: Glaze  V.  McMillan,  7  Port.  297. 

For  the  errors  committed  in  refusing  to  give  the  two  charges 
last  considered,  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded.       

CJoNVERsioK  or  Pkrsomalty  Soffioiknt  to  Sustain  Tboybb  —  Dnnsi- 
TIONS.  —  Conversion  of  personal  property  takes  place  whenever  a  person  wh« 
is  neither  the  owner  nor  entitled  to  the  possesaion  exercises  dominion  or  eontrol 
over  it  inconsistent  with  or  in  defiance  af  the  rights  of  a  person  who  is  either 
in  possession  or  entitled  to  the  immediate  possession  thereof :  Fuller  r.  Tahor^ 
39  Me.  519;  Liptrot  v.  Holmes,  1  Ga.  381;  Oilman  v.  Hill,  36  N.  H.  8ll>  West 
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Jer$ey  R.  R.  Co.  r.  Trrnton  He,  Co.,  82  N.  J.  L.  617;  Btiotol  ▼.  Burl,  7  John*. 
2M;  Murray  V.  Hurling,  10  Johns.  172;  Iteyiioldnv.  Sliulrr,  5  tow.  323;  Cham- 
ber»  V.  LeiDui,  28  N.  Y.  454;  Boyce  v.  Brockicay,  31  N.  Y.  490;  Reid  v.  C7ofcoet, 
1  Nott  &  M.C.  592;  9  Am.  Dec.  729;  Allen  v.  Crary,  10  WeuiL  349;  25  Am. 
Dec.  50(5;  //ni'./  v.  Cony,  11  Com.  B.  977;  16  Jur.  197;  21  L.  J.  Com.  P.  97; 
H.ujifl.ilev.  11',//, (//(•!,  8  Trod.  49S;  49  Am.  Dec.  406;  Wowlm'tn  r.  JJul>bard,  25 
N.  H.  ()7;  57  Am.  Dec.  310;  Mn.nofll  v.  Hurrison,  8  G:i.  61;  52  Am.  Dea 
:i85;  Bdrr  v.  H'/irfl^r,  8  Wend.  505;  24  Am.  Dec.  66;  I/aU  v.  Aniea,  2  T.  R 
Men.  14  {;  15  Am.  Drc.  150;  Oo^ll  v.  Smith,  VIS  Mass.  238,  Couveraion  hM 
Ixiou  ilclint'd  as  a  deaUu^  by  a  peidun  with  chattels  not  belonging  to  him  im 
a  manner  incon-i^trnt  with  the  rights  of  the  true  owner:  VeU<un  v.  LeioU, 
1"  Or.  639;  3  Am.  St.  Il.p.  184;  Rarriafry  v.  Beezley,  11  Or.  51.  The  word 
"owner,"  as  here  and  elsewhere  used  in  connection  with  the  law  of  conver- 
sion, does  not  nece:jaarily  eigiiify  the  person  in  whom  the  title  to  the  prop- 
erty id  vested,  for  there  are  lu^^tances  in  which  persons  who  are  not  owner* 
ni;iy  recover  for  a  conversion  of  chattels:  I\'icholU  v.  Bastard,  I  Tyrw.  ft  O. 
156:  2  Cromp  M.  ft  K.  659;  1  Gale.  295;  Jefriea  r.  O.  W.  R'y  Co.,  5  El.  ft  B. 
8ti'.';  2  Jur.,  N.  S.,  250;  25  K  J.  Q.  B.  107;  Rol>ert»  v.  Wyatt,  2  Taunt.  268; 
and  in  which  he  who  is  their  owner  may  not  recover  therefor.  Conversion 
is  an  offense  against  the  possession;  and  a  recovery  therefor  may  be  had  by 
him  who  was  either  in  |  ossessiou  or  entitled  to  the  immediate  possession  of 
the  property  when  the  conversion  was  committed,  and  by  no  other  person. 
Hence  if  the  owner  was  neither  in  possession  nor  entitled  to  the  immediate 
po.'^session  of  his  property  when  it  was  converted,  whatever  his  other  reme- 
dies may  be,  he  cannot  recover  in  trover  for  the  conversion:  Gordon  v.  Haij>er, 
Term  Rep.  9;  2  Esp.  465;  Otoen  v.  Knight,  4  Bing.  N.  C.  54;  6  Dowl.  P.  C. 
245;  5  Scott,  307;  li  rail  ley  v.  Copley,  1  Com.  B.  685;  9  Jur.  599;  14  L.  J. 
Com.  P.  2-'2;  Pain  v.  Sheriff  <j/"  Middk-^ex,  Ryan  ft  M.  99;  Middle-^worth  v. 
Sedgwick,  10  Cal.  392;  Stoi/t  v.  MoneUy,  10  Vt.  208;  33  Am.  Dec.  197. 

*'  "Whoever  undertakes  tortiously  to  deal  with  the  property  of  another  as 
his  own,  or  tortiously  detains  it  from  the  owner,  is,  in  contemplation  of  law, 
guilty  of  a  conversion  ':  Watt  v.  Potter,  2  Mason,  77.  *A  conversion,  in  the 
eense  of  the  law  of  trover,  consists  either  in  the  appropriation  of  the  thitig 
to  the  party's  own  use  and  beneficial  enjoyment,  or  in  its  destruction,  or  in 
exercising  dominion  over  it  in  exclusion  or  defiance  of  the  plaintiff's  right, 
or  in  withholding  the  possession  from  the  plaintiff  under  a  claim  of  title  in- 
consistent with  his  own':  2  Greenl.  Ev.,  sec.  642.  But  the  use,  or  dispo- 
sition, or  detention  of  a  thing  that  'might  be  a  tort  under  one  circumstance 
might,  if  done  under  others,  assume  a  different  appearance ';  as,  for  example, 
if  the  use,  disposition,  or  detention  was  to  do  a  kindness  to  the  owner,  and 
without  any  intention  of  injury  to  the  thing,  or  of  converting  it  to  the  use  of 
the  porson  using,  disposing  of,  or  detaining  it,  and  was  merely  conservative 
of  it,  and  perfectly  consistent  with  the  right  of  the  owner  and  his  dominior 
over  it:  2  Greenl.  Ev.,  sec.  643;  Drake  v.  Shorter,  4  Esp.  165;  SfMrh  v 
Purdy,  11  .Mo.  219;  )Vatt  v.  Potter,  2  Mason,  77;  Glover  v.  Riddick,  11  Ired, 
5S-2;  DeiU  v.  ChiUa,  5  Stew,  ft  P.  383;  26  Am.  Dec,  350":  Conner  v.  AUen,  Si 
Ala.  516.  1 1  once  where  tiie  act  relied  upon  as  a  conversion  oonsistedof  th« 
bottling  of  1  large  quantity  of  wine,  and  there  was  evidence  that  it  WM  likelj 
to  suffer  injury  if  not  bottled,  the  bottling  was  adjudged  not  to  be  neoeaaa- 
rily  a  conversion,  and  it  was  left  for  the  jury  to  determine  from  the  whole 
evidence  wluther  a  conversion  had  taken  place  or  not:  Phillpot  t.  Kelley,  4 
Nev.  &  M.  Gil;  3  A.i.  &  E.  106;  11  Har.  &  W.  134. 

"In  the  sense  of  the  law  of  trover,  a  conversion  consists  either  in  the  ap- 
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propriation  of  the  property  to  the  party's  own  use  and  beneficial  enjoyment^ 
or  in  its  destruction,  or  in  ezeroisinp;  dominion  over  it,  in  exclusion  or  defi* 
•aoe  of  the  plaintiff's  right,  or  in  withholding  the  possession  from  the  plain- 
tiff  under  a  claim  inconsistent  with  his  own:  2  Saund.,  Patterson  and 
Williams's  ed.,  47  h;  2  Greenl.  Ev.,  sec.  642.  Lord  Holt's  general  deflnition 
of  a  conversion,  in  Baldwin  v.  Cole,  6  Mod.  212,  is,  that  it  is  '  the  assuming 
mpon  one's  self  the  property  in  and  right  of  disposing  of  another's  goods '  ": 
Tinker  v.  Morrill,  39  Vt.  477;  94  Am.  Dec.  345. 

CoNYKBaiOK  BT  SELLING  CHATTELS  or  ANOTHER.  —  If  One  has  Under- 
taken to  convert  the  chattels  of  another  to  his  own  use,  w  to  do  any  aot 
which,  if  accomplished,  must  result  in  depriving  the  owner  of  hia  property, 
then  clearly  the  wrong-doer  is  answerable  for  a  conversion:  Clark  v.  Whit' 
taker,  19  C3onn.  319;  48  Am.  Dec.  160;  Harker  v.  Dement,  9  Gill,  7;  62  Am. 
Deo.  670.  Hence  one  who,  without  authority,  assumes  to  sell  or  otherwise 
dispose  of  the  chattels  of  another,  whether  for  his  own  benefit  or  not,  ia 
guilty  of  a  conversion:  Houston  r.  Dyehe,  Meigs,  76;  33  Am.  Deo.  130;  £!v- 
ereU  v.  Coffin,  6  Wend.  603;  22  Am.  Dec.  551;  Gentry  r.  Madden,  3  Ark.  127; 
Tkomp$om  r.  Currier,  24  N.  H.  237;  Firemen' $  Int.  Co,  t.  Cochran,  27  Ala. 
fS8;  Amderam  r.  Nieholas,  28  N.  Y.  600. 

ComriRsioir  bt  Sale  not  Made  Pcrsitaitt  to  Agent's,  Bailee's,  ok  Ov- 
noXB's  Adthokitt.  —  Though  the  person  making  a  sale  of  the  chattels  of 
another  might  hare  bean  authorized  to  make  snoh  sale  under  certain  ciroam- 
stances,  yet  if  he  was  not  authorized  to  make  the  sale  at  the  time  or  in  the 
manner  in  which  it  was  made,  or  to  the  person  who  became  the  purchaser, 
the  aot  may  generally  bo  treated  as  a  conversion:  Bailey  r.  Colby,  34  N.  H. 
29;  66  Am.  Deo.  762;  Perkma  r.  Thompson,  3  N.  H.  144;  Sargent  r.  €fik,  8 
N.  H.  326;  Oraee  r.  MeKissaek,  49  Ala.  163;  Porter  v.  Foster,  20  Me.  391; 
37  Am.  Dec  69;  Johnson  v.  Stear,  16  Com.  B.,  N.  S.,  330;  10  Jnr.,  N.  S.,  99; 
88  L.  J.  Com.  P.  130;  12  Week.  Rep.  349;  9  L.  T.,  N.  S.,  804. 

A  sheriff  or  constable  who  has  levied  upon  property  under  a  writ  ontitling 
him  to  sell  it  in  the  manner  prescribed  by  law,  for  tho  purpose  of  satisfying 
the  writ,  is  deprived  of  the  protection  of  his  writ,  and  mad*  a  trespasser  ab 
initio,  if  he  abuses  his  authority,  and  hence  is  liable  as  for  the  conversion  of  the 
property,  if  he  sells  it  in  defiance  of  a  proper  claim  for  its  exemption  from 
sals,  or  if  he  makes  the  sale  before  or  after  the  time  at  which  ke  was  author- 
ized to  make  it,  or  at  a  placo  different  from  that  designated  in  the  notice  of 
sale,  or  in  the  absence  of  such  notice:  Hall  v.  Ray,  40  Vt.  676;  94  Am.  Dec 
440;  EvarU  v.  Burgess,  48  Vt.  206;  Breck  v.  Blanchard,  20  N.  Y.  223;  51 
Am.  Dec.  220;  Freeman  on  Executions,  sec  302. 

A  pledgee  of  personalty  may  also  become  liable  for  its  conversion  by  its 
sale,  thongh  he  was  authorized  to  sell  to  certain  persons,  or  after  complying 
with  certain  prerequisites,  if  the  sale  was  made  before  it  was  authorized,  or 
was  made  to  one  not  authorized  to  purchase,  or  without  complying  with  some 
of  the  prerequisites  exacted  either  by  the  contract  of  pledge  ot  by  the 
law  applicable  to  the  relation  of  the  parties:  Johnson  v.  Stear,  16  Com.  R, 
K.  S.,  330;  10  Jnr.,  N.  S.,  99;  33  L.  J.  Com.  P.  130;  12  Week.  Rep.  849;  9 
L.  T.,  N.  8.,  804;  Maryland  F.  I.  Go.  v.  Dali-ymple,  25  Md.  242|  89  Am.  Dec 
779;  Steanu  t.  Marsh,  4  Denio,  227;  47  Am.  Dec.  248. 

CONTBBSIOV    BY    VbNDKB    0»    PkOPKBTT    SoLD    WITHOUT    AlTTHORITT.  — 

When  a  sale  is  made  under  such  circumstances  that  the  seller  is  guilty  of  a 
eonversion  in  making  it,  the  vendee  is  also  guilty  of  a  conversion,  if  he  takes 
Bssion  of  the  property  pursuant  to  the  sale  and  exercises  any  dominion  or 
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«oiitrol  avvr  Ht  Cooper  r.  WUlomaU,  1  Com.  B.  672;  9  Jar.  698;  14  L.  J.  Com. 
P.  219;  Omndf  r.  Umdtay,  L.  R.  S  App.  O.  459;  47  L.  J.  Q.  B.  481;  38  L.  T., 
N.  S.,  57S)  96  Waek.  K«p.  406.  A  reoovery  may  therefore  be  had  against 
him  ia  aa  action  of  trover  withont  any  prior  demand  upon  him  for  the  prop- 
erty, though  he  purchased  it  in  goo<l  faith,  and  paid  a  full  couMideratiou  there- 
for, in  the  belief  that  the  aeller  was  the  owner  of  the  property  or  had  power 
to  sell  and  dispose  of  it:  OUmore  v.  Netoton,  9  Allen.  171;  85  Am.  Dec.  749; 
SaUiu  r.  BverfU,  20  Wend.  267;  t2  Am.  Dec.  641;  SaiAorn  ▼.  Colman,  6  N.  H. 
14}  SS  Ann.  Dm.  708;  FreemoH  ▼.  Underwood,  06  Me.  229;  Hyde  v.  tloble,  13 
N.  H.  494;  38  Ani.  Deo.  508;  VeUicm  v.  Lnou<,  15  Oi.  539;  3  Am.  bt.  Kep. 
184;  McCoinbie  r.  Davit,  6  East.  638;  Qalvin  v.  Bacon,  11  Mo.  29;  25  Am. 
Dec  258;  Stanley  r.  Oaylord,  1  Cush.  536;  48  Am.  Dec.  643;  Trudo  v.  An- 
denon,  10  Mich.  358;  Hahe  ▼.  BwU,  60  Mich.  89;  Harj>endmg  ▼.  Meyer,  65 
OaL  666)  WiUiame  ▼.  Merle,  11  Wend.  80;  25  Am.  Dea  604:  Agneie  v.  John- 
eon,  22  Pa.  St.  471}  62  Am.  Dea  303;  IJouaton  v.  Dydte,  Meiga,  76;  33  Am. 
Dee.  130;  Ckapman  ▼.  Cole,  12  Gray,  ]41;  71  Am.  Dec.  739;  note  in  25  Am. 
Dec  605;  PoHer  r.  Fotter,  20  Me.  391;  37  Am.  Dec  69;  TuUle  v.  Ccvipljell, 
74  Mich.  662;  16  Am.  St.  Rep.  662.  The  mere  bidding  off  or  purchasing  of 
property  at  a  sale  thereof  by  one  who  ia  neither  the  owner  nor  aathorized  by 
him  to  make  saoh  sale  appears  not  to  be,  of  it:ielf,  sufficient  to  constitute  a  con- 
version, unless  it  is  followed  on  the  part  of  the  purchaser  by  his  taking  actual 
or  virtual  possession  of  the  property,  or  exercising  some  other  unequivocal 
dominion  or  eontrol  orer  it:  Traylor  ▼.  Horrall,  4  Blackf.  817.  The  courts  of 
New  York  insist  that  one  who  purchases  and  takes  possession  of  property 
ia  good  faith  cannot  properly  be  treated  as  a  wroug-doer  until  he  has  notice 
of  the  invalidity  of  bis  title,  and  they  will  not  sustain  an  action  against  him 
by  the  owner  for  their  conversion,  unless  the  latter  has  demanded  possession 
or  otherwise  made  his  title  known,  and  the  demand  has  been  refused,  or 
some  other  act  done  in  defiance  of  the  owner's  title,  after  its  existence  was 
made  known:  OdleU  v.  RoberU,  67  N.  Y.  28;  Bly  v.  Ehlt,  3  N.  Y.  506;  Bar- 
rett  V.  Warren,  3  Hill,  348. 

CoNvsRSiOM,  THOUGH  No  Sacb  IB  Madb.  —  It  is  by  no  means  essential  to 
the  conversion  of  chattels  that  the  wroug-doer  sell  or  attempt  to  sell  them, 
or  even  that  he  do  any  other  act  calculated  to  convert  them  to  his  own  use. 
Any  other  szercise  oi  dominion  over  personalty  in  de6anoe  of  the  owner's 
rights  accomplishes  the  same  legal  redult.  Hence  one  who  aids  another  to 
take  property  from  its  owner,  or  to  withhold  possession  of  it  from  him  in  de. 
fiance  of  his  rights,  is  guilty  of  a  conversion,  though  the  act  was  done  with- 
out intendiug  to  claim  any  personal  benefit  or  advantage  therefrom,  and  in 
the  belief  that  it  was  merely  in  the  way  of  rendering  a-ssistance  to  one  who 
was  entitled  either  to  take  or  to  retain  possession  of  the  property:  Baker  v. 
Beers,  64  N.  H.  102;  CoughUn  v.  Bali,  4  Allen,  334;  Mead  v.  Jack,  12  Daly, 
65;  McCormici  v.  Stevenson,  Vi  Neb.  70;  Freeman  v.  Scuriock,  27  Al*.  407; 
8coU  V.  Perldnt,  28  Me.  22;  48  Am.  Dec  470. 

CoirvKBSiON  BT  WoRDS  Alone.  — There  may  also  be  a  conversion,  thongh 
there  is  no  moving  or  seizing  of  the  chattels,  and  no  interference  with  them 
except  such  as  consists  in  words,  spoken  or  written,  indicating  an  intention 
to  claim  and  exercise  dominion  over  them  inconsistent  with  the  rights  of 
their  owner,  as  where  an  othcer  had  a  writ  proclaiming  a  levy  upon  goods, 
and  threatened  to  take  them  away  uidess  a  receipt  was  given  lor  them,  and 
was  prevented  from  so  taking  them  by  the  givine  of  snch  receipt,  tlumgh 
he  did  not  touch  themi    Wintringham  ▼.  Lafoy,  7  Ck>w.  735:  Connah  v.  Hale, 
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S3  Wend.  482;  PhiUtpt  r.  HaU,  8  Wend.  610;  24  Am.  Dea  108;  AOen  r. 
Crary,  10  Wend.  849;  26  Am.  Dea  566;  Fonda  v.  Van  Home,  15  Wend.  631; 
80  Am.  Doo.  77.  Of  some  of  the  oasea  last  cited  it  may  be  said  that  the 
requiring  s  person  to  give  a  receipt  for  the  property  wa«  in  fact  requiring 
him  to  hold  it  for  the  officer,  and  therefore  was  an  actual  holding  by  the  offi* 
oer  through  the  receiptor  as  his  agent;  but  it  is  not  necessary  that  a  person, 
to  be  guilty  of  a  conversion,  should  take  actual  possession,  either  in  person 
«r  by  his  agent.  It  is  sufficient  that,  being  in  a  condition  to  exercise  do* 
minion  and  control  over  the  property,  he  assumes  the  right  so  to  do,  and  the 
assumption  is  acquiesced  in  by  the  owner  or  the  party  in  possession  at  the 
time  the  assumption  is  made:  Bristol  v.  Burt,  7  Johns.  254;  5  Am.  Dec.  264, 
Webber  v.  Davis,  44  Me.  147;  69  Am,  Dec.  87;  Ball  v.  Amoa,  5  T.  B.  Mon, 
88;  17  Am.  Deo.  42.  Therefore,  where  one  who  claimed  to  be  entitled  t» 
certain  hay  notified  the  owner  not  to  remove  it,  and  apparently  intended 
and  designed  that  it  should  be  used  by  the  person  in  whose  possession  it  was, 
and  by  whom  it  was  subsequently  used,  both  were  held  to  be  guilty  of  a 
eon  version,  the  court,  in  so  deciding,  saying:  "Any  distinct  act  of  dominion 
wrongfnlly  exerted  over  another's  property  in  denial  of  his  rights  or  incon- 
■iatent  with  it,  is  a  conversion.  It  is  not  necessary  that  there  should  be 
a  manual  taking  of  the  property.  If  the  wrong-doer  exercises  a  dominion 
over  it  in  exclusion  or  in  defiance  of  the  owner's  right,  whether  it  be  for  his 
own  or  another's  use,  it  is  in  law  a  conversion:  Cooley  on  Torts,  448;  2 
Greenl.  Ev.,  see.  642;  Evans y.  Mason,  64  N.  H.  98.  'The  very  denial  of 
goods  to  him  that  has  a  right  to  demand  them  is  an  actual  conversion,  and 
not  only  evidence  of  it,  as  has  been  holden;  for  what  is  a  conversion  but  an 
assuming  upon  one's  self  the  property  and  right  of  disposing  of  another's 
goods?  And  he  that  takes  upon  himself  to  detain  another  man's  goods  from 
him  without  cause  takes  upon  himself  the  riglit  of  disposing  of  them*: 
Holt,  C.  J.,  in  Baidiffin  v.  Cole,  6  Mod.  212.  Although  the  defendant  did 
not  have  the  possession  of  the  hay  after  the  sale,  or  the  right  to  control  the 
movements  of  Bosworth,  there  was  evidence  that  both  understood,  after 
the  sale,  that  Bosworth  was  authorized  by  the  defendant  as  veudor  to  use 
the  hay,  and  that  was  a  conversion  by  the  defendant.  He  had  sold  it  for  a 
price  to  Bosworth.  His  claiming  that  he  bought  it  of  the  plaintiff,  and  hia 
forbidding  the  plaintiff  to  remove  it,  then  in  the  actual  possession  of  Bos- 
worth, was  evidence  from  which  it  was  competent  to  find  that  his  purpose 
was  to  enable  his  vendee  to  consume  the  hay,  and  that,  for  the  purpose  of 
this  case,  its  conversion  by  his  vendee,  authorized  by  the  vendor,  was  the 
act  of  the  vendor.  In  authorizing  and  aiding  Bosworth  to  convert  it  to  his 
own  use  he  became  liable  to  the  jjlaintiflF  in  trover:  Flanders  v.  Colhy,  28 
N.  H.  34.  When  several  join  in  the  conversion,  trover  will  lie  against 
either  of  them:  PaUet  v.  Oiltnore,  18  N.  H.  460;  45  Am.  Dec.  385.  There 
was  evidence  from  which  it  was  competent  to  find  a  conversion  by  the  de- 
fendant ":  Bakfr  v.  Beei-s,  64  N.  H.  102. 

There  is  perhaps  not  an  entire  accord  in  the  authorities  upon  the  subject 
of  a  conversion  of  chattels  by  mere  words  indicating  an  intention  on  the  part 
of  the  speaker  to  take  or  to  retain  possession  of  them  when  the  property  is 
not  in  his  possession  nor  under  his  immediate  control  when  they  are  uttered. 
Thus  in  New  York,  one  who  had  purchased  property  from  a  person  having 
no  title  was  visited  at  his  home,  thirty  miles  distant  from  the  property,  by 
its  true  owner,  who  there  made  a  demand  for  its  possession,  to  which  such 
purchaser  replied  that  he  was  willing  to  do  what  was  right;  that  he  did  not 
want  any  trouble  about  it;  that  he  would  not  give  it  up  unless  he  could  get 
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releaaed  from  paying  the  man  he  bought  it  of.  There  waa,  at  the  time, 
nothing  to  prerent  the  owner  from  taking  possession  of  his  property  where 
it  WM.  The  ooart  held  that  no  conversion  had  tiiken  place,  saying:  "It  is 
true  that,  to  constitute  a  conversion,  a  manual  taking  u  not  necessary,  but 
where  words  are  relied  upon,  they  must  be  uttered  in  such  circumstances  in 
proximity  to  the  property  as  to  show  defiance  of  the  owner's  right,  —  a  deter- 
mination to  exercise  dominion  and  control  over  the  property,  and  to  exclude 
the  property  from  the  exercise  of  his  rights  ":  Oillett  v.  Rol>erU,  67  N.  Y.  28. 

Though  chattels  are  in  the  possession  of  one  wiio  claims  to  be  their  owner, 
his  assertion  of  ownership  is  not  a  conversion  if  ma<le  to  a  stranger  not  in 
sight  of  the  property,  nor  in  the  presence  of  the  owner,  nor  made  with  a 
view  to  preventing  him  from  taking  possession  or  assuming  his  rightful  do- 
minion and  control:  Irish  v.  Clnyen,  8  Vt.  30;  30  Am.  Dec.  446. 

Illustrations  Showing  Various  Modes  ow  Convbrsio.v.  —  The  follow- 
ing acta  have,  in  harmony  with  tiie  general  rules  herein  stated,  been  declared 
to  be  sufficient  evidence  of  a  conversion  on  the  part  of  the  person  guilty 
of  their  commission:  Sawing  logs  bearing  plaintiff's  marks,  which  had  be- 
come intermingled  in  a  boom  with  defendant's  logs:  Clarh  ▼.  Nelaon  Lumber 
Co.,  34  Minn.  289;  selling  under  execution  chattels  of  one  who  is  not  a  party 
to  the  writ,  whether  the  chattels  were  removed  or  not:  Scwider  v.  Anderson, 
54  Mich.  122;  attaching  the  property  of  one  person  under  a  writ  against  an- 
other, though  there  was  no  manual  taking  or  removal:  Johnson  v.  Farr,  60 
N.  H.  426;  Woodbury  v.  Long,  8  Pick.  543;  19  Am.  Dec.  345;  selling  the 
property  of  another,  though  the  party  making  the  sale  never  had  nor  at- 
tempted to  deliver  the  possession  of  the  property  sold,  and  there  was  no 
evidence  whether  the  purchaser  ever  took  possession  or  not:  Ramaby  r, 
Beezley,  11  Or.  49;  procuring  a  certificate  of  stock  to  be  issued  to  one  not 
entitled  thereto,  and  then  selling  it  to  an  innocent  purchaser:  Baker  v. 
Waston,  59  Tex.  140;  permitting  plaintiff's  sheep  to  become  intermingled 
with  defendant's,  and  then  assisting  the  pnrciiaser  of  defendant's  flock  to 
drive  away  such  flock  with  plaintiff's  sheep  therein,  knowing  that  such  par- 
chaser  intended  to  convert  them  to  his  own  use,  though  he  said  he  would 
send  back  and  pay  for  them  if  any  one  claimed  it:  Allen  v.  McMonngle,  Tl 
Mo.  478;  taking  bonds  from  a  bank  in  which  they  were  deposited,  and  send- 
ing them  out  of  the  state,  to  be  used  as  collateral  security  for  the  debt  of  the 
taker,  though  he  intended  and  expected  to  have  the  identical  bonds  returned 
to  their  place  of  custody:  Commonwealth  v.  Tenney,  97  Mass.  50;  cutting  tim- 
ber (m  the  lands  of  another,  though  it  is  not  carried  away :  Sanderson  v.  Haver- 
stick,  8  Pa.  St.  294;  claiming  the  ownership  of  property,  and  by  threats  pre- 
venting the  rightful  owner  from  taking  possession  of  it:  Hare  v.  Pearson,  4 
Ired.  76;  Oroetet  v.  Beaty,  8  Humph.  20;  attaching  chattels  and  placing  them 
in  the  care  of  a  keeper,  who,  upon  demand,  refuses  to  deliver  them  to  their 
owner:  Bovoen  v.  Sanborn,  1  Allen,  389;  receiving  payment,  nnderadaim  of 
right,  of  a  note  or  security  in  the  possessiion  of  the  party  receiving,  bnt  whick 
belongs  to  another:  Sehroeppelr,  Coming,  5  Denio,  236;  DonneUw.  TTutmpaon, 
13  Ala.  440;  taking  possession  of  premises  and  letting  them,  together  witk 
the  use  of  chattels  thereon,  and  receiving  pay  for  aaoh  aae:  MUkr  t.  Pkmmk, 
6  Oow.  665;  16  Am.  Dec.  456;  delivery  by  a  bailee  of  a  eertifioate  ef  stoek 
to  the  officers  of  a  corporation,  to  be  canceled  and  a  new  certificate  to  be 
issued  to  another  person,  though  snch  delivery  waa  indaoed  by  a  forg«d 
order  purporting  to  be  signed  by  the  owner:  Uufbelt  t.  Bkmdy,  87  Mich. 
209;  atde,  p.  154;  receiving  the  transfer  of  and  collecting  a  promissory  note, 
which  the  transferee  knew  had  previooaly  been  indoraod  to  another  in  blank 
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as  collateral  security:  Carter  v.  Lehman,  90  Ala.  126;  treating  a  special  de- 
posit as  though  it  were  a  part  of  the  general  fund  of  a  bank:  Monmouth 
Bank  v.  Dunbar,  19  111.  App.  558;  refusal  by  innocent  purchasers  of  stolen 
property  to  pay  the  proceeds  of  a  sale  thereof  to  its  rightful  owner:  McDan- 
ieiv.  Adania,  87  Teun.  766;  delivery  by  agent  in  payment  of  his  debt  of  a 
watch  intrusted  to  him  for  sale:  Rodick  v.  Voburn,  68  Me.  170;  continuing 
to  use  and  claim  a  chattel  taken  in  exchange  of  a  person  having  no  title 
thereto,  after  being  informed  of  the  title  of  the  owner:  Porter  v.  Foster,  20 
Me.  391;  37  Am.  Dec.  59;  unjustifiable  refusal  by  a  master  to  proceed  on  a 
voyage,  or  deliver  the  cargo  to  its  owners:  Portland  BajJe  v.  Stt^bs,  6  Mass. 
422;  receiving  a  loan  of  property,  knowing  that  he  who  granted  the  loan 
was  without  authority  to  do  so:  Rice  v.  Clark,  8  Vt.  109;  purchasing  and 
collecting  a  promissory  note,  with  knowledge  of  the  claim  of  its  owner: 
Allison  V.  King,  25  Iowa,  56;  removal  of  goods  by  a  purchaser  after  notice 
tliat  his  vendor  held  them  only  as  a  factor:  Scriber  v.  Masten,  11  Cal.  303; 
refusal  by  an  auctioneer  to  surrender  property  upon  a  demand  being  made 
on  him  by  an  assignee  in  insolvency,  and  proceeding  to  sell  in  disregard  of 
such  demand,  after  knowledge  of  the  insolvency:  Millikin  v.  Hatluaway,  148 
Mass.  69;  agreement  by  an  agent  to  hold  the  goods  of  bia  principal  for  a 
third  person:  Holbrook  v.  WiglU,  24  Wend.  169;  35  Am.  Dec.  607;  refusal  by 
an  officer  to  deliver  upon  demand  intoxicating  liquors  seized  without  a  war- 
rant, and  detained  without  legal  authority:    Weston  v.  Carr,  71  Me.  356. 

Conversion  by  Delivering  Chattels  to  One  not  their  Owner.  — 
If  the  holder  of  goods,  as  the  agent  or  bailee  of  another,  delivers  them  to  one 
who  claims  title  adverse  to  the  owner,  or  who  seeks  possession  of  them  for  the 
purpose  of  destroying  or  devoting  them  to  some  use  inconsistent  with  the 
rights  of  the  owner,  the  party  so  delivering  them  is  liable  for  a  conversion: 
Savage  v.  Dtirling,  151  Mass.  5;  Hill  v.  Hayes,  38  Conn.  532;  Hicks  v.  Lyle, 
46  Mich.  488;  Hubbell  v.  Blandy,  87  Mich.  209;  ante,  p.  154;  nor  can  this 
liability  be  avoided  by  showing  that  the  person  to  whom  the  delivery  is 
made  was  an  officer  claiming  the  right  to  yeize  the  property  as  such  under  a 
writ  in  his  hands,  unless  in  fact  the  writ  authorized  the  seizure:  Qibbona  v. 
Farwell,  63  Mich.  344;  6  Am.  St.  Rep.  301;  Kiffv.  Old  Colony  etc.  R'y  Co., 
117  Mass.  591;  19  Am.  Rep.  429;  Edwards  v.  White  L.  T.  Co.,  104  Maae. 
159;  6  Am.  Rep.  213;  Hall  v.  Boston  R.  R.  Co.,  14  Allen,  439;  92  Am.  Dec. 
783.  If,  however,  a  bailee  receives  goods  from  one  whom  he  finds  in  posses- 
sion of  them,  and  believes  to  be  their  owner  or  entitled  to  their  possession,  and 
subsequently  redelivers  them  to  him  in  good  faith  in  pursuance  of  the  express 
or  implied  terms  of  the  bailment,  and  without  any  knowledge  of  the  claims 
of  one  who  turns  out  to  be  their  true  owner,  he  is  not  answerable  to  the  lat- 
ter for  their  conversion:  Nelsonv.  Iverson,  17  Ala.  216;  Burditt  v.  Hunt,  26 
Me.  419;  43  Am.  Dec.  289;  Naiison  v.  Jacob,  93  Mo.  331;  3  Am.  St  Rep.  531| 
Sheridan  v.  Ntw  Quay  Co.,  4  Com.  B.,  N.  S.,  619;  Ogle  v.  Atkinson,  6  Taunt. 
759;  Biddle  v.  Bmd,  6  Best  &  S.  225;  Hardman  v.  Willcock,  9  Bing.  828; 
Bates  V.  StanUm,  1  Dner,  79;  Metcalfy.  McLaughlin,  122  Mass.  84.  Perhaps 
he  may  saiely  return  them  after  having  notice  of  the  claims  of  the  owner,  if 
he  does  so  before  any  demand  is  made  for  the  possession  of  the  property  and 
without  asserting  any  right  of  dominion  or  control  over  it  adverse  to  the 
title  or  inconsistent  with  the  rights  of  the  owner:  Rembaugh  v.  Phipps,  76 
Mo.  422.  A  bailee  of  goods  from  one  whom  he  knows  did  not  lawfully  hold 
them  has  also  been  held  not  to  be  liable  for  letting  them  be  taken  out  of  his 
possession  by  the  bailor,  where  he  did  nothing  to  withhold  possession  from 
the  owner,  and  there  is  nothing  to  indicate  that  he  would  have  withheld  such 
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possession  had  the  owner  made  any  demand  npon  him  therufor:  Loring  ▼. 
Mulcnhy,  S  Allen,  575.  A  warehouseman  who,  when  an  officer  goes  to  his 
warehouae  with  a  writ  of  attachment  and  demands  access  for  the  purpose  of 
levying  upon  certain  goods  therein,  opens  the  house  and  permits,  or  at  least 
does  not  oppose,  the  officer's  taking  them,  has  been  held  not  to  be  guilty  of  a 
oonversion,  though  the  taking  was  not  authorized.  The  grounds  upon  which 
this  decision  was  placed  by  the  court  which  rendered  it  were,  that  the  ware- 
houseman in  not  impeding  the  officer  in  finding  or  taking  the  goods,  and 
even  in  pointing  them  out  to  him  as  the  goods  he  was  ia  March  of,  did  not 
show  any  intention  to  give  permission  to  take  the  goods,  but  merely  submit- 
ted to  legal  process  and  to  the  exercise  of  authority  made  by  the  officer 
holding  it:  CUog  v.  Botton  8.  W.  Co.,  U9  Mass.  464;  14  Am.  8t  Rep.  436. 
Dklivibt  ot  Chattels  to  Onb  Fooi«d  ih  Pos-sessiow  o»  Thsm.  —The 
rule  that  a  bailee  is  not  lialde  for  a  conversion  in  delivering  goods  to  one 
whom  he  found  in  possession  of  them  has,  at  least  in  one  state,  been  extended 
so  as  to  protect  one  who  received  goods  from  another  in  apparent  possession 
of  them,  though,  in  contemplation  of  law,  they  were  in  possession  of  their 
owner.  A  job  teamster,  being  applied  to  by  W.  to  remove  goods  which  were 
in  the  latter's  house,  did  as  requested,  and  delivered  them  to  W.  at  a  place 
designated  by  him.  The  goods  in  fact  belonged  to  G.,  who  had  hired  the 
room  and  placed  them  therein,  leaving  the  room  neither  locked  nor  fastened. 
In  announcing  its  decision  that  the  teamster  was  not  guilty  of  a  conversion, 
the  court  said:  "  It  is  conceded  that  whoever  receives  goods  from  one  in 
actual,  although  illegal,  possession  thereof,  and  restores  the  goods  to  such 
person,  is  not  liable  for  a  conversion  by  reason  of  haying  transported  them: 
Strickland  v.  Barrett,  20  Pick.  415;  Leonard  r.  Tidd,  3  Met  6.  And  this 
would  be  so,  apparently,  even  if  the  goods  thus  received  were  restored  to  the 
wrongful  possessor  after  notice  of  the  claim  of  the  true  owner:  Lorinj  v. 
Mulcahy,  3  Allen,  676;  Metcal/v.  McLaughlin,  122  Mass.  84.  Upon  the  ])re- 
oise  question  raised  we  have  found  no  direct  authority,  nor  was  any  cite<l  in 
the  argument;  but  the  principle  upon  which  the  decisions  above  cited  rest  is 
not  unreasonably  extended  when  it  is  applied  to  the  circumstances  of  the 
case  at  bar.  The  act  of  removing  goods  by  direction  of  the  wrongful  posses- 
sor of  them  is  an  act  in  derogation  of  the  title  of  the  rightful  owner;  but  the 
party  doing  this  honestly  is  protected,  because  from  such  actual  possession 
he  is  justified  in  believing  the  possessor  to  be  the  true  owner.  He  does  no 
more  than  such  possessor  might  himself  have  done  by  virtue  of  his  wrongful 
possession.  The  defendant  was  a  job  teamster,  and  thus  in  a  small  way  a 
common  carrier  of  such  wares  and  merchandise  as  could  apjiropriately  Ua 
transported  in  his  team  or  wacron.  He  exercised  an  employment  of  such  a 
character  that  he  could  not  legally  refuse  to  transport  property  such  as  he 
usually  carried,  which  was  tendered  to  him  at  a  suitable  time  and  place  with 
the  offer  of  a  reasonable  cotnpciisation.  If  he  holds  liimself  out  as  a  comiuou 
carrier,  he  must  exercise  his  callins^  upon  proper  request  and  under  prop.r 
circumstances:  Buckland  v.  Adnm^  Exp.  Co.,  97  Mass.  124;  JtuUon  v.  Weft- 
em  R.  R.  Co.,  6  Allen,  486;  83  Am.  Dec.  64(3.  liis  means  of  ascertaining 
the  true  title  of  the  freight  confided  to  him  are  of  necessity  limited.  Ha 
must  judge  of  tliia  as  it  is  fairly  made  to  appear.  If  Whittier  kad  actually 
L'onc  into  the  room,  as  he  mii^ht  readily  have  done,  and  taken  physical  pos- 
session of  the  goods,  the  defendant,  ui>on  well-established  authority,  would 
have  i>een  justified  iu  obeying  the  or<itT,  ami  transporting  the  goods  to  Whit* 
tier  at  another  place;  and  he  should  not  be  the  less  justitied  where  Wliiitier, 
in  apparent  control  of  the  goods  in  his  own  house,  and  capable  of  imuicdi* 
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ately  takiag  them  Into  his  aotnU  custody  by  entering  the  room  throngh  the 
unlocked  door,  has  directed  the  removal.  If  a  person  standing  near  and  in 
sight  of  a  bale  of  goods  lying  on  th«  sidewalk  belonging  to  another,  and  thns 
in  the  legal  poasesaion  of  saob  other,  is  able  at  once  to  possess  himself  of  it 
actually,  although  illegally,  and  directs  a  carrier  to  remove  it,  and  deliver  it 
to  him  at  anoAer  place,  compliance  with  this  order  in  good  faith  cannot  ht 
treated  as  a  conversion;  and  apparent  control,  accompanied  with  the  then 
present  capacity  of  investing  himself  with  actual  physical  possession,  mnst 
be  equivalent  to  illegal  possession  in  protecting  a  carrier  who  obeys  the  order 
of  one  having  snoh  control:  Qurley  v.  Armaiead,  148  Mass.  267;  12  Am.  St. 
Rep.  555. 

Conversion  bt  Abbttino  ahb  Enooubaginq  ▲  Wroro-dokr.  —  One 
may  be  guilty  of  a  conversion  though  he  does  not  personally  perform  any  of 
the  acts  by  which  it  was  consummated,  as  where  he  al)ets  and  encourages 
another  who  makes  such  conversion,  or  adopts  or  approves  it  after  it  is 
made,  by  taking,  using,  or  cousuniing  the  property  converted:  Clark  v. 
WkUaker,  19  Conti.  39;  48  Am.  Dec.  160.  Therefore  a  land-owner  who, 
knowing  that  a  house  had  been  wrongfully  taken  from  the  land  of  another, 
granted  permission  to  the  wrong-doer  to  place  it  upon  his  land,  and  then 
refused  to  permit  the  owner  to  remove  it  unless  he  first  paid  a  sum  which 
was  claimed  to  b«  dne  from  the  wrong-doer,  was  adjudged  to  have  adopted 
the  original  conversion  and  to  be  liable  therefor:  Jonssan  v.  Lindstrom^  114 
Ind.  152.  There  are  cases,  however,  which  we  are  unable  to  wholly  recon- 
cile with  the  principles  just  stated,  and  which  appear  to  proceed  upon  the 
ground  that,  when  a  conversion  has  been  completed,  one  who  has  not  par- 
ticipated in  it,  nor  himself  taken  possession  of  the  property  so  that  he  is 
entitled  to  restore  it  to  its  owner,  cannot  be  held  liable  for  its  conversion, 
though  he  may  have  aided  the  wrong-doer  in  retaining  possession,  or  have 
received  the  proceeds  of  the  property  when  sold  by  him.  Thus  in  Maine, 
where  it  was  claimed  that  defendant  had  been  guilty  of  a  conversion  becans* 
he  had  personally  resisted  the  plaintiff's  attempt  to  take  possession  of  his 
property,  the  court  said:  "The  proposition  that  the  use  of  force  by  one  not 
having  possession  of  goods  to  prevent  the  true  owner  from  obtaining  them 
amounts  to  a  conversion  of  those  goods  is  not  sustained  as  sound  in  prin- 
ciple. If  the  defendant  in  an  action  of  trover  has  not  possession,  actual  or 
constructive,  at  the  time  of  the  demand  by  the  true  owner  and  the  refusal 
by  him  to  deliver  the  property,  and  there  has  been  no  tortious  taking  or 
withholding  of  the  same  previously,  he  cannot  restore  the  chattel,  and  he  is 
alisolved  from  liability,  notwithstanding  he  may  forcibly  interpose  obstacles 
in  order  to  prevent  the  trne  owner  from  obtaining  the  possession  sought. 
And  it  has  been  held  that  when  a  plaintiff  relies  only  upon  a  demand  and 
refusal  as  evidence  of  conversion  by  the  defendant,  he  must  show  that  the 
latter  had  the  power  to  give  up  the  goods  " :  Boobier  v.  Boobier,  39  Me.  406. 
In  Massachusetts,  after  goods  were  attached  by  an  officer,  an  agreement 
to  which  he  was  not  a  party  was  made  and  carried  oat,  whereby  the 
owners,  disregarding  the  attachment,  took  the  goods,  sold  them,  and  paid 
the  proceeds  to  certain  of  their  creditors.  An  action  was  subsequently 
brought  against  the  creditors,  on  behalf  of  the  attaching  officer,  and  they 
were  sought  to  be  held  liable  on  the  ground  that  they  had  assented  to  the 
conversion  before  it  was  made  and  had  received  the  benefit  thereof,  bat  the 
court  declared  that  the  defendants  had  not  been  guilty  of  any  conversion, 
saying:  "  In  the  present  case  there  was  no  taking  of  the  glass  by  the  de< 
fendants,   aud    they   never  had  poosessiou  of   it.     They  therefore  had  not 
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eonverted  it  by  <!ctain!ng  it  from  the  plaiotiff.  Nor  vronM  they  so  hare 
converted  it,  even  if  tlicy  had  forcibly  prevented  the  plaintiff  from  obtain- 
ing poueMion  of  it:  Boof'ierr.  B*obitr,  39  Me.  409,  410.  Hia  remedy  in  that 
case  tiiuat  have  been  sought  Lk  tome  other  form  of  declaration.  Not  only 
wa;i  there  uo  wioiii^ful  taking  or  detaining  of  the  glass  by  the  defemlanta, 
but  there  was  no  illegal  assumption  of  the  owiii-rship  of  it,  uor  any  illegal 
nsing  or  misusing  of  it  by  thcni,  which  constitutes  a  conversion.  They 
merely  luffered  the  glass  company  to  sell  it  on  an  agreetnent  that  the  com- 
pany should  pay  to  them  the  proceeds  of  the  sale,  and  afterwards  received 
those  proceeds.  If  tiiu  defendants  bad  themselves  sold  the  glass,  the  sale 
would  have  beeu  a  cuuversion  of  it  by  them,  if  the  plaintiff's  attachment 
was  valid;  but  their  suffering  others  over  whom  they  had  no  control  to  con- 
vert it  by  a  sale  was  not  a  conversion  by  them.  'To  support  an  action  of 
trover,'  says  Heath,  J.,  'there  must  be  a  positive  tortious  act' :  Bromkf  t. 
CoxwtU,  2  Bos.  &  P.  439  ":  PolU^  ▼.  Lennox  Iron  Worka,  2  Allen,  182. 

Unless  a  party  can  be  held  to  have  adopted  a  conversion  made  by  another, 
either  in  receiving  the  benefit  of  it  or  by  aiding,  abetting,  or  encouraging  it 
when  made,  he  cannot  be  made  answerable  for  it  on  the  ground  that  he 
merely  suffered  or  did  not  resist  it:  Ijtonard  v.  Tidd,  3  Met.  6;  Duffield  ▼. 
Miller,  92  Pa.  St.  286;  Traylor  v.  Huyhea,  88  Ala.  617. 

Intent  or  Wrono-dokr,  whkn  Material. — It  is  perhaps  difficult  to 
reconcile  what  is  said  in  the  different  decisions  as  to  the  effect  to  be  given 
to  the  intention  of  the  defendant,  in  determining  whether  or  not  he  has  been 
guilty  of  a  conversion.  There  are  doubtless  cases  asserting  that  the  inno- 
cence of  his  intent  is  immaterial,  and  others  absolving  him  from  liability 
because  of  such  innocence.  The  true  rule  is,  or  at  least  should  be,  that  his 
intent  should  be  taken  into  consideration  when  his  act  is  otherwise  equiv- 
ocal. If  one  sells  the  chattels  of  another  without  authority  so  to  do,  the  act 
is  nece^^sarily  a  conversion,  and  cannot  be  made  any  the  less  such  by  proring 
that  the  wrong-doer  had  purchased  them  of  another  in  good  faith,  or  believed 
himself  to  be  their  owner,  or  acted  in  good  faith  as  the  agent  or  servant  of 
one  whom  he  supposed  to  be  the  owner:  TuUlt  v.  Campbell,  74  Mich.  652;  16 
Am.  St.  Rep.  652;  Robinson  v.  McDonald,  2  Ga.  116;  Courtia  v.  Caw^  Z'l  Vt. 
232;  76  Am.  Dec.  174;  Kim1>all  v.  Billings  55  Me.  147;  92  Am.  Dec.  681; 
Lirn  V.  Booth,  68  Md.  305;  Branch  v.  Planters'  L.  <k  8.  Bank,  76  Ga.  842; 
La/iner  v.  Hertzog,  23  111.  App  .308;  Thacher  r.  Moors,  134  Mass.  156;  Seal 
v.  Zell,  63  Md.  356;  Cerkel  v.  Waterman,  63  CaL  34;  or  uses  or  sells  property 
which  had  come  into  his  possession  through  the  innocent  mistake  of  his 
agents  or  servants:  Lee  r.  McKay,  3  Ired.  29.  In  all  of  these  cases  there  is 
no  doubt  that  the  property  has  been  appropriated  to  the  use  of  the  defend- 
ant, and  that  he  intended  to  so  appropriate  it,  and  all  that  can  be  said  in 
his  favor  is,  that  both  his  intention  and  his  act  resulted  from  his  innocent 
ignorance  of  the  rights  of  the  true  owner.  This,  while  sufficient  to  protect 
him  from  any  claim  for  exemplary  damages,  doee  not  otherwise  deprive  the 
owner  of  the  goods  of  any  legal  remedy  for  their  wrongful  use  or  disposition. 
A  purchaser  of  property  from  one  not  authorized  to  sell  it,  who  takes  pos- 
session and  exercises  dominion  over  it  under  a  claim  of  right,  appropriates 
it  to  his  own  use,  though  the  appropriation  may  be  less  irrevocable  than  if 
he  had  sold  it  and  received  the  proceeds:  HolU*  v.  Fowler,  44  L.  J.  Q.  B.  169; 
7  H.  L.  Ca-<.  757.  He  is  therefore  generally,  but  not  universally,  regarded 
as  guilty  of  a  conversion,  though  no  demand  npon  him  has  been  made  by  the 
tme  owner:  Gilniore  v.  Ntwton,  9  Allen,  171;  85  Am,  Deo.  749;  OmaMa  amd 
GnuU  S.  <ir  H.  Co.  T.  TaJhor,  13  Col.  41;  16  Am.  St.  Rep.  185;   Ward  v.  Ow^ 
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ton  Hiver  Woixl  Co.,  13  Nev.  44.  So  if  any  other  interference  with  the 
chattels  of  another  results  in  their  loss  or  destruction,  this  is  a  conversion, 
though  the  interference  was  occasioned  by  mistake:  Piatt  v.  Tvttle,  23  Cona. 
233;  Tohin  v.  Deal,  60  Wis.  87;  50  Am.  Rep.  345.  Hence  a  conversion 
results  from  the  cutting  of  grass  on  the  lands  of  another,  though  the  cutting 
was  unintenHoiial  in  tlie  souse  that  it  was  done  in  ignorance  of  the  location 
of  the  boundary  lines:  Donahue  v.  S/iipper,  15  R.  I.  453. 

An  innocent  person  cannot  be  held  liable  for  a  conversion,  if  his  act  can 
be  justified  as  having  been  in  any  manner  authorized  by  the  owner  of  the 
property.  Therefore  if  a  baker  orders  flour  of  K.  and  H.,  who,  in  turn, 
buy  of  G.  to  fill  such  order,  and  the  warehouseman  with  whom  the  flour  was 
stored  delivers  to  K.  and  H.  flour  which  belonged  to  M.,  and  K.  and  H. 
deliver  it  to  the  baker,  who  uses  it,  the  warehouseman  cannot  maintain 
trover  against  the  baker  therefor.  "In  this  case, "  the  court  said,  "when 
the  owner  has  given  to  another,  or  permitted  him  to  have,  control  of  th« 
property,  no  one  can  be  held  responsible  in  tort  for  its  converson  who  merely 
makes  such  use  of  the  property,  or  exercises  such  dominion  over  it,  as  is  war- 
ranted by  the  authority  thus  given:  StncHand  v.  Barrett,  20  Pick.  415;  But' 
hankv.  Crooher,  7  Gray,  158;  66  Am,  Dec.  470.  In  this  case  the  plaintifiFs  de- 
livered the  flour  to  Kemble  and  Hastings  as  the  flour  purchased  by  them  from 
Greenough.  Against  the  plaintiffs,  therefore,  the  delivery  to  Kemble  aud 
Hastings,  and  the  sale  by  them  to  the  defendant,  was  an  authority  to  him 
to  treat  it  as  his  own.  That  it  was  so  delivered  by  mistake  might  have  en- 
titled the  plaintiff's  to  reclaim  the  property  from  one  having  it  in  possession, 
or  to  recover  its  value  from  one  who  had  diposed  of  it  with  knowledge  of 
the  mistake:  Chapman  v.  Cole,  12  Gray,  141;  71  Am.  Dec.  739.  But  they 
cannot  take  advantage  of  their  own  mistake  to  convert  into  a  tort  that  which 
has  been  done  in  good  faith,  in  pursuance  of  authority  given  by  themselves  ": 
Hills  v.  Snell,  104  Mass.  173;  6  Am.  Rep.  216. 

Though  the  intention  of  a  wrong-doer  is  not  to  claim  any  right  of  prop- 
erty in  chattels,  or  to  the  posse^^sion  thereof,  or  to  obtain  any  benefit  from 
them,  he  may  become  answerable  for  converting  them  if  he  abuses  them,  or 
by  his  unlawful  and  unauthorized  dominion  over  them  occasions  them  to  be 
lost  to  the  owner,  as  where,  after  finding  cattle  trespassing  on  his  premises, 
he  first  turns  them  into  a  public  highway,  and  then  drives  them  for  a  great 
<iistance,  or  in  a  direction  opposite  to  the  owner's  residence,  whereby  they 
are  lost  to  him:  Knout  v.  Wagoner,  16  Ind.  414;  Oilaon  v.  Fiak,  8  N.  H.  404; 
Knott  V.  Deggea,  6  Har.  &  J.  230;  Tobin  v.  Deal,  60  Wis.  87;  50  Am.  Rep. 
345. 

Where,  on  the  other  hand,  though  there  is  some  interference  with  the 
chattels  of  another  without  his  authority,  they  are  not  sold,  lost,  destroyed, 
nor  otherwise  appropriated  to  the  use  of  the  wrong-doer,  hia  intention  may 
properly  be  taken  into  consideration  in  determining  whether  there  has  been 
a  conversion:  Fouldea  v.  Willoughby,  8  Mees.  &  W.  540;  1  Dowl.,  N.  S.,  86; 
5  Jur.  634.  Thus  if  a  landlord  wrongfully  resumes  possession  of  a  leased 
room,  and,  as  part  of  such  act,  takes  chattels  of  the  tenant  from  the  room 
and  removes  them  to  another  part  of  the  building,  in  no  way  denying  the 
right  of  the  tenant  to  his  property,  nor  hindering  him  from  taking  it  when- 
ever he  wishes,  no  conversion  is  committed:  MaUice  v.  Brinkman,  74  Mich. 
705.  And  generally,  whenever  a  person  claims  property,  real  or  personal, 
and,  incidental  to  the  exercise  of  the  right  claimed  by  him,  he  removes  or 
otherwise  interferes  with  the  chattels  of  another,  without  claiming  any  right 
to  them  or  to  their  possession  or  control,  and  without  depriving  their  owner 
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•f  tfiMB,  cr  of  bh  possession  or  control  of  them,  he  is  not  liable  for  their  con* 
▼•rsion,  though  bis  claim  of  title  or  right  in  the  other  property  was  nn- 
foanded:  Shea  t.  Mi{ford,  145  Mvss.  525;  Famswwth  v.  Loxocry,  134  Mass. 
513}  Niemett  ▼.  8l  Louia  etc  Ass'n,  6  Mo.  App.  59;  Sparks  r.  Puidy,  11 
Mo.  219. 

Such  aott  AS  one  may  lawfully  parform  in  the  exercise  of  his  own  rights  of 
property  oannot  amount  to  a  conversion  of  the  property  of  another,  though 
they  may  result  in  destroying  it,  or  depriving  him  of  the  benefit  thereof. 
Henoe  if  the  owner  of  chattels  knew  that  they  were  on  the  lands  of  one  who 
intended  to  erect  a  freight-shed  thereon,  and  that  a  reasonable  and  necessary 
prosecution  of  the  work  would  prevent  the  subsequent  removal  of  such  chat* 
tola,  he  cannot  maintain  trover  because,  through  his  failure  to  remove  them, 
ttM  eonstmotion  of  the  freight-^hed  has  made  their  removal  impossible: 
Btaekpole  r.  Eastern  Railroad,  62  N.  H.  493;  AldricA  r.  Wright,  63  N.  H.  398; 
1ft  Am.  Bop.  339. 

DbMAND  and  BKrCSAL  AS  EVIDKNOK  OF  Ck)MyEBSION.  —  It  will  bo  ob- 
■orred  that  where  the  intention  of  the  defendant  can  be  successfully  urged 
to  exonerate  him  from  a  charge  of  conversion  otherwise  sustainable,  it  is  not 
his  intention  to  do  no  wrong,  nor  bis  ignorance  that  he  is  doing  wrong,  which 
relieves  him  from  liability,  but  his  absence  of  any  intention  to  use,  claim,  or 
dispose  of  the  property,  either  as  his  or  as  the  property  of  some  person  for 
whom  he  is  acting,  — his  freedom  from  any  act  inconsistent  with  or  in  defi- 
anoe  of  the  rights  of  the  owner  of  the  property.  Hence  where  a  demand  for 
the  possession  of  chattels  and  a  refusal  to  deliver  them  are  relied  upon  as 
evidence  of  a  conversion,  the  defendant  may  avoid  their  effect  by  showing 
that  his  refusal  was  not  in  assertion  of  a  claim  of  right  on  his  part,  nor  in- 
consistent  with  the  rights  of  the  owner.  Thus  if  a  person  in  possession  of 
property  has  a  reasonable  doubt  of  the  right  of  the  party  making  a  demand 
on  him  for  such  possession,  and  disclaiming  all  right  on  his  part,  declines  to 
■nrrender  possession  until  he  can  ascertain  whether  he  should  do  so  or  not, 
ho  ia  not  guilty  of  a  conversion:  Zacliary  v.  Pace^  9  Ark.  '212;  47  Am.  Dec. 
744;  IngalU  v.  Bulkley,  16  111.  '224;  Fletcher  v.  FUtcher,  7  N.  H.  452;  28  Am. 
Dec.  359;  Dent  v.  Chiles,  5  Stew.  &  P.  .383;  26  Am.  Dec.  350.  "  While  the 
law  is,  that  a  demand  and  refusal  are  generally  prima  facie  evidence  of  a  con- 
version, a  qualified,  reasonable,  and  justifiable  refusal  is  not  evidence  of  a 
conversion.  It  takes  a  wrongful  refusal  to  constitute  the  defendant  a  tort- 
feasor, and  in  the  absence  of  such  evidence  there  can  be  no  conversion.  It 
is  well  settled  that  the  possessor  of  goods  may  refuse  to  deliver  thein  unless 
the  claimant  makes  some  proper  and  reasonable  show  of  ownership,  which 
necessarily  includes  evidence  of  identification  ":  Butler  v.  Jone/i,  80  Ala.  436; 
Oreen  v.  Dunn,  3  Camp.  216;  Wilde  v.  Waters,  16  Com.  B.  637;  24  L.  J.  Com. 
P.  193;  Philpot  v.  Kelley,  4  Nev.  &  M.  611;  3  Ad.  &  E.  106;  1  Har.  &  W. 
184;  Van-all  v.  Robinson,  2  Cromp.  M.  &  R.  495;  4  Dowl.  Pr.  242;  1  Gale, 
244;  6  Tyrw.  1069;  Carroll  v.  Mix,  51  Barb.  212. 

One  who  has  received  possession  of  goods  as  the  agent,  bailee,  or  servant 
of  another  may,  without  being  guilty  of  a  conversion,  when  demand  is  made 
upon  him  for  them,  decline  to  deliver  them,  unless  he  has  had  time  to  ascer- 
tain their  ownership,  or  to  consult  with  his  principal  or  bailor;  but  if  after 
such  consultation  be  relies  upon  the  title  of  his  principal,  and  refuses  to  de- 
liver possession,  he  is  liable  for  a  conversion,  anless  such  title  is  paramount 
to  the  rights  oi  the  person  making  the  demand:  Singer  Mfg.  Co.  v.  King,  14 
B.  L  511;  Lee  v.  Bayes,  18  Com.  B.  699;  Sheridan  v.  New  Quay  Co.,  4  Com. 
B.,  N.  S.,  618;  Colat  v.    IVrighl,  4  Taunt.  198;    Ward  v.  Mofett,  38  Mo.  App. 
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US.  A  woman  who  had  long  been  in  the  possession  of  a  watch  died  at  the 
honse  of  her  brother,  after  which  a  demand  was  made  on  him  for  the  watch. 
Ha  replied  that  the  decedent  left  a  will  which  he  would  have  probated  at 
the  earliest  moment;  that  the  watch  was  safe;  that  be  did  not-  feel  at  liberty 
to  part  with  its  custody  until  aome  one  was  appointed  to  take  charge  of  iter 
estate.  It  was  decided  that  the  refusal  was  qualified  and  reasonable,  and 
therefore  did  not  amount  to  a  conversion  of  the  watch;  Buffington  v.  Clark, 
16  R.  I.  437.  If  a  demand  is  made  by  one  claiming  to  act  m  the  agent  of 
Another,  it  may  be  refused  on  the  ground  that  he  does  not  present  any  evi- 
dence of  his  authority:  Watt  v.  Potter,  2  Mason,  77;  Taylor  v.  Spears,  6 
Ark.  381;  44  Am.  Dec.  519.  Where,  however,  a  party  wishes  to  justify  his 
refusal  to  deliver  property  on  the  ground  that  he  has  doubts  of  the  owner- 
ship or  anthority  of  the  person  making  the  demand,  he  must  not  make  an 
unqualified  refusal,  bat  most  show  by  his  response  that  he  does  nob  claim  a 
right  to  retain  the  property,  and  merely  desires  to  act  as  a  prudent  man 
should  before  delivering  up  chattels  which  have  been  intrusted  to  his  care 
or  into  the  possession  he  originally  lawfully  came:  Dowd  v.  Wadnworth,  2  Dev. 
180;  18  Am.  Dec  667;  Dent  v.  Chiles,  6  Stew,  k  P.  383;  26  Am.  Dec.  3.50; 
Zaeharyy.  Pace,  9  Ark.  212;  47  Am.  Dec.  744;  Ingalls  v.  Bulkley,  15  111.  224. 

A  refusal  to  deliver  chattels  on  demand  can  never  constitute  a  conversion, 
if  the  party  on  whom  the  demand  is  made  did  not  at  the  time  have  power 
to  comply  therewith,  as  where  they  had  previously  been  lost,  stolen,  or  for- 
cibly or  otherwise  taken  from  his  possession  without  his  assent:  Abi-nhnm 
T.  Nunn,  42  Ala.  61;  Dearhourn  v.  Bank,  58  Me.  273;  Hawkins  v.  Hoffman, 
6  Hill,  586;  41  Am.  Dec.  767;  Carr  v.  ClouyIi,26  N.  H.  280;  59  Am.  Dec.  345; 
Hill  V.  Bekuco,  17  III  App.  194;  Dacis  v.  Buffum,  51  Me.  160;  Yak  v. 
Saunders,  16  Vt  243. 

As  a  general  role,  a  conversion  takes  place  wlienever  one  in  whose  po'sses- 
sion  or  control  personalty  is,  upon  demand  being  made  upon  him  therefor  by 
a  party  entitled  thereto,  makes  an  unqualified  refusal  to  surrender  it:  Doly 
r.  Hawkhis,  6  N.  H.  247;  25  Am.  Dec.  459;  Diiaky  v.  Rudder,  SO  Mo.  400; 
Oerman  Bank  v.  Meadowa-oft,  95  111.  124;  35  Am.  Rep.  1^7;  Bl'tch;:iiii  v. 
Lehman,  63  Ala.  547;  Slfiie  x.  Sfn-enson,  46  N.  J.  L.  326;  SoutlnoorUi  Co.  v. 
Lamb,  82  Mo.  242;  Sherman  v.  Commercial  Printing  Co.,  29  Mo.  App.  31; 
Jones  V.  Hunt,  74  Tex.  657;  Burroughs  v.  Bayne,  5  Hurl.  &  N.  296;  29  L.  J. 
Ex.  188;  2  L.  T.,  N.  S.,  16;  or  places  his  refusal  on  some  untenable  grouiul, 
or  undertakes  to  exact,  as  a  comlition  of  delivery,  the  discharge  of  some  lien 
or  other  claim  for  the  payment  of  which  the  property  is  not  bound:  Cnnnee 
T.  Spanton,  8  Scott  N.  R.  714;  7  Man.  &  G.  903;  8  Jur.  1008;  14  L.  J.  Com. 
P.  23;  Nutter  V.  Varney,  64N.  H.  611;  Briggsv.  Haycock,  63  Cal.  343;  D.ish/ 
T.  Rudder,  80  Mo.  400;  Wilson  v.  Anderton,  1  Barn.  &  Adol.  450;  Tliompson 
T.  Trail,  9  Dowl.  &  R.  31;  6  Barn.  &  C.  .30;  2  Car.  &  P.  3.34.  One  cannut 
escape  the  consequence  of  a  demand  made  on  him  by  saying  that  he  heitli  r 
admits  nor  denies  the  claim,  that  he  does  not  assent  to  nor  forbid  the  tak- 
ing of  the  property,  and  that  both  he  ami  the  party  making  the  demand  are 
responsible  for  their  acts,  and  the  law  will  protect  them  in  their  rights,  and 
punish  them  for  unlawful  acts;  and  if  the  demand  is  thus  an.^wered,  there  is 
sufficient  evidence  of  a  conversion:  Ingersoll  v.  Barnes,  47  Mich.  104.  A 
general  refusal  to  surrender  chattels  may  be  evidence  of  their  eonver.sion, 
though  part  only  of  them  were  under  the  control  of  the  party  so  refusing: 
Ray  V.  Light,  34  Ark.  421. 

Dbuand  and  Refusal,  when  Essential  to  a  Convbrsion.  —  In  many 
instajaces  a  demand  and  refusal  are  necessary  to  the  holding  of  a  person  in 
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poMflislon  of  goods  liable  for  their  conversioQ.  Upon  principle,  this  can  be 
tra«  only  when  no  actual  conversion  has  been  made  prior  to  such  <1einand, 
■ad  when,  bnt  for  snch  demand,  the  person  on  whom  it  was  made  would  l>e 
•ntitled  to  oontinae  to  hold  possession  of  the  personalty  demanded.  Hence 
when  a  sale  has  been  made  of  the  cliattela  of  iinutUer  without  uiuliority :  C'our- 
tit  T.  Cane,  32  Vt.  232;  76  Am.  Dec.  174;  VeUiun  v.  Uwi^,  15  Or,  530;  3 
Am.  St  Rep.  184;  Hawi  v.  Taylor,  80  Ala.  459;  HowiU  v.  E-^UUe,  92  111. 
218;  and  in  every  other  case  in  which  an  actual  conversion  has  already  taken 
place:  Kfndrirk  t.  Roger$,  26  Minn.  344;  Buiuier  v.  Roddy,  70  Iinl.  26;  or  in 
which  a  demand,  if  made,  must  have  proven  idle  aii<l  unavailing:  Oollli'h  v. 
Hartman,  3  Col.  53;  or  in  which  the  taking  was  at  its  inception  tortious  and 
illegal:  Rhodden  v.  Dntmmond,  3  Col.  374;  Woodhury  v.  Long,  8  Pick.  543; 
19  Am.  Dec.  345;  Farrington  r.  Payne,  15  Johns.  4.'?1;  Monet  v.  Walker,  2 
HUt  636;  Davit  r.  Duncan,  1  McCord.  213;  Jone$  v.  Dugan,  1  McCord,  428; 
or  in  which  thp  possession  was  procured  by  duress  or  frand  practiced  on 
the  owner  for  the  purpose  of  obtaining  it:  Fo^Jiay  v.  Ferguson,  5  Hill,  154; 
MeCnlUa  r.  AOen,  67  Vt.  605;  Thurston  r.  Blanchard,  22  Pick.  18;  Stemna 
T.  Austim,  1  Met.  687;  Ryan  v.  Brant,  42  111.  78;  or,  thouf;h  lawfully  obtained, 
the  property  ia  misused  or  abused:  Maguyer  ▼.  Hawthorn,  2  Har.  (Del.)  71,  — 
■o  demand  need  be  made  before  beginning  action  for  the  conversion. 

Neoliokncs  ok  Non-fkasanck  cannot  Suppokt  a  Charge  or  Conver- 
sion. —  If,  after  a  conversion  has  taken  place,  the  property  is  lo^^t  or  de- 
stroyed, either  through  the  negligence  of  the  wrong-doer,  or  the  wanton  or 
lawless  acts  of  other  persons,  the  cause  of  action  which  arose  as  soon  as  the 
conversion  was  oonsumntated  continues,  and  a  subsequent  loss  or  destruction 
of  the  property  constitutes  no  defense  to  an  action  for  the  prior  conversion: 
Mason  v.  O'Brien,  42  Miss.  420.  Bnt  as  a  conversion  is  an  appropriation  of 
property  to  one's  Hse,  either  actual  or  constructive,  any  wrong  whicii  dues 
not  amount  to  snch  appropriation  is  not  a  conversion,  and  wliile  it  may 
entitle  the  injured  person  to  some  remedy,  will  not  support  an  action  of 
trover.  Hence  if  chattels  which  were  in  the  possession  of  a  person  other 
than  their  owner  are  lost  or  stolen  through  want  of  reasonable  care  on  tiie 
part  of  their  custodian,  or  injured  by  accident,  or  through  his  mere  negli- 
gence or  non-feasance,  not  accompanied  by  any  misappropriation  on  his  part, 
he  is  not  answerable  for  their  conversion:  Hawldna  v.  Hoffnuin,  6  Hill,  586; 
41  Am.  Dec  767;  Packard  v.  Oetman,  4  Wend.  613;  21  Am.  Dec.  166;  Dor- 
mem  r.  Kane,  5  Allen,  38;  Bromley  v.  CoxweU,  2  Bos.  &  P.  4.'^;  Tinker  v. 
MorriU,  39  Vt  477;  94  Am.  Dec.  345;  Bailey  v.  MouUhrop,  55  Vt  17;  Moies 
V.  Norria,  4  N.  H.  304;  Williams  v.  Oes»e,  3  Bing.  N.  C.  849.  Even  the  de- 
struction of  a  chattel,  if  done  unintentionally,  as  where  the  bailee  of  a  draft 
bums  it  in  destroying  other  papers  which  he  considered  of  no  value,  with- 
out asserting  any  title  to  it  or  claiming  any  right  to  hold,  detain,  or  destroy 
it,  is  not  a  conversion:  Sali  Uprings  Nat.  Bank  v.  Wheeler,  48  N.  Y.  41)2;  8 
Am.  Rep.  564. 

Rrstoration  o»  Propkrtt  Convkktkd,  whetiikr  Ownkr  may  nr,  Re- 
QUIRKD  TO  AocEPr.  —  Whether  one  who  has  been  gndty  of  a  convers  o!j  of 
chattels  may,  in  effect,  revoke  such  conversion,  and  compel  the  owner  of 
the  property  to  submit  to  its  restoration  to  him,  is  a  question  to  which  no 
postive  answer  can  be  given.  There  is  no  doubt  that  "it  has  been  the 
well-established  rule  in  the  courts  of  England  for  more  than  a  century,  that 
in  actions  of  trover,  the  court  will,  under  certain  circumstances,  permit  the 
defendant,  after  suit  is  brought,  to  bring  the  property  claimeil  into  court 
for  the  plaintiff,  with  the  coets  up  to  that  time,  and  will  then  order  a  stay 
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of  proceedings,  or  permit  the  plaintiff  to  proceed  with  the  action  at  the 
risk  of  haring  the  costs  finally  adjudged  against  him,  unless  he  be  able  to 
show  that  he  has  been  apecially  damaged  by  the  conversion  of  the  property 
by  the  defendant,  in  addition  to  its  value  at  the  time  of  its  return.  Or  the 
court  will,  in  a  proper  case,  after  the  verdict,  upon  teuder  of  the  uropeity, 
reduce  the  verdict  to  nominal  damages ":  Churchill  v.  Wehh,  47  Wis.  ZO; 
Fisher  v.  Prince,  3  Burr.  1364;  Watts  v.  Phippn,  Bull.  N.  P.  49;  E<irle  v. 
Holdemess,  4  Bing.  462;  1  Moore  &  P.  254.  Even  in  England  the  courts 
have  generally  declined  to  interfere  if  the  value  of  the  chattels  converted 
was  uncert.oin,  or  the  plaintiff  insisted  upon  claiming  special  danuiges: 
Whitteii  V.  Ftdler,  2  W.  Black.  902;  Tucker  v.  Wrijht,  3  Bing.  601;  11 
Moore,  500;  Gilmn  v.  Humphrey,  1  Car.  &  M.  544;  2  T^rw.  588. 

The  existence  of  the  English  rule  has  been  recognized  in  several  Americain 
decisions,  and  its  applicability  to  cases  in  onr  courts  apparently  conceded, 
with  the  qualificatiou  that  whether  the  defendant  should  be  permitted  to 
return  the  property  rested  in  the  discretion  of  the  trial  court,  which  dis- 
cretion is,  however,  subject  to  review  by  the  appellate  courts:  Rogers  v. 
Crambie,  4  Me.  274;  Stevens  v.  Low,  2  Hill,  132;  Hart  r.  Skinner,  16  Vt. 
138;  42  Am.  Dec.  500;  Thayer  v.  Manley,  8  Hun,  550.  Still  we  cannot 
ascertain  that  the  rule  has  been  actually  enforced  except  in  two  cases.  In 
Vermont,  defendants  into  whose  possession  certain  bonds  lawfully  came, 
and  who  withheld  them  from  plaintiffs  under  a  claim  of  right  made  in  good 
faith,  were  permitted  to  bring  them  into  court  in  mitigation  of  damages: 
Rutland  etc  R.  R.  Co.  v.  Bank  of  Middlehnry,  32  Vt.  639.  In  a  subsequent 
ease  in  the  same  state,  in  which  the  rule  under  consideration  could  not  be 
applied,  because  the  defendant,  after  notice  of  the  plaintiff's  title,  and 
without  offering  to  return  the  property,  sold  it,  nevertheless  the  court  said: 
*'It  would  seem,  upon  principle,  that  in  actions  of  trover  and  trespass 
de  bonis  asporlatia,  when  the  taking  is  not  willful  and  the  property  is  not 
essentially  injured,  the  defendant  should  be  allowed  to  surrender  back  the 
property,  and  to  pay  the  actual  damage  for  the  taking  and  detention  of  it 
into  court,  together  with  the  cost  of  the  action  alreadj'  accrued;  and  in 
case  the  plaintiff  refused  to  accept  the  money  paid  into  court,  he  must  pro- 
ceed at  his  peril,  insomuch  that  if  at  the  trial  he  is  nonsuited,  or  if  the  jnry 
•hall  not  give  him  a  sum  exceeding  the  money  paid  into  court,  he  will  lie 
obliged  to  pay  the  costs  of  the  action.  The  numerous  actions  of  trover  and 
trespass  de  bonis  anyortatls  growing  out  of  the  sale  and  transfer  of  personal 
property,  where  the  vendor  had  no  title,  and  where,  by  his  false  or  fraudu- 
lent representations,  or  by  some  indications  of  ownership,  the  vendee  was 
induced  to  make  the  purchase,  where  there  was  uo  intentional  wrong  on 
the  part  of  the  purchaser,  and  no  real  damage  done  by  him,  require  that 
he  should  be  relieved  from  tlie  rigor  of  the  rule  applicable  to  cases  of  willful 
and  malicious  trespass.  The  rule  allowing  such  surrender  of  the  property 
and  payment,  in  the  discretion  of  the  court,  is  founded  in  equity,  which  is 
'the  correction  of  that  wherein  the  law  (by  reason  of  its  universality)  is 
deficient.'  It  goes  upon  the  principle  that  when  the  defendant  is  ready  and 
willing  to  pay,  and  places  within  the  reach  of  the  plaintiff  a  sum  of  money 
equal  to  the  actual  debt  or  damage  recoverable  by  law  and  the  costs  already 
accrued,  the  action  ought  not  to  be  further  prosecuted  at  the  expense  of  the 
defendant ":  Bucklin  v.  Reals,  38  Vt.  653. 

In  Wisconsin,  the  defendants  in  an  action  were  custodians  of  sovorai 
promissory  notes,  never  claiming  to  own  or  to  have  any  interest  in  them, 
and  offering  to  surrender  them  if  the  parties  of  whom  they  claimed  to  Im 
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th«  bftfloM  voqM  Msent.  While  they  were  held  to  have  been  guilty  of  i 
toehniottl  eoD^enion  in  refusing  to  deliver  the  notes  to  their  payee,  yet  they 
•atad  in  good  faith,  believing  that  tiiey  bad  no  right  to  make  such  delivery, 
sod  their  refusal  to  deliver  did  not  occasion  any  special  damages  to  the 
plaintiff  Altar  a  verdict  bad  b«en  returned  against  the  defendants,  they 
offered  to  surrender  the  notes  to  the  plaintiff,  and  moved  that  the  verdict 
upon  raoh  surrender  be  reduced  to  nominal  damages.  The  motion  bein^ 
overruled  bj  the  trial  court,  its  action  in  this  respect  was  reversed  on  ap- 
peaL  The  opinion  of  the  appellate  court  shows,  however,  that  the  case  was 
an  exceptional  one,  and  that  the  verdict  of  the  jnry  niigiit  well  have  been 
•et  aside  on  the  ground  that  no  converiiion  had  taken  place.  The  following 
extracts  from  the  opinion  show  the  considerations  influencing  the  final  decis- 
ion:  "The  question  is  an  open  one  in  this  court;  and  we  are  di^po^ed  to 
adopt  the  rule  of  the  English  and  Vermont  courts,  in  a  case  like  the  one  at 
bar,  where  the  defendant  holds  the  property  as  custodian  for  the  parties  in 
interest,  and  haa  never  claimed  any  personal  interest  in  the  same,  and  if 
guilty  of  conversion  of  the  same  at  all,  is  simply  guilty  of  a  technical  con- 
varaion,  through  a  mistake  as  to  bia  duty  as  custodian  of  the  same.  It  is 
not  a  oaaa  in  which  there  has  been  a  complete  conversion  of  the  property  to 
tha  nita  of  defendants,  and  does  not  come  within  the  reason  of  the  rule  of 
tboaa  cases  which  hold  that  where  there  has  been  such  a  converniuu  the 
defendant  cannot  mitigate  the  damages  by  an  offer  to  return  the  property. 
Tha  evidence,  wa  think,  clearly  establishes  the  fact  that  the  notes  came  to 
the  poasassion  of  tha  defendant,  either  as  the  agent  of  the  plaintiff  solely, 
or  aa  custodian  for  both  the  plaintiff  and  the  maker.  It  also  shows  that  the 
defendant  made  no  claim  to  any  ownership  of  the  notes,  or  to  any  interest 
in  them;  that  he  offered  to  surrender  them  if  both  parties  would  agree  to 
the  surrender;  that,  immediately  after  the  action  was  hrought  auainst  him, 
he  offered  to  bring  the  notes  into  court,  and  asked  to  be  relieved  of  all 
further  responsibility  in  relation  to  them;  and  we  think  it  further  shows 
that  his  refusal  to  surrender  the  notes  to  the  plaintiff  upon  his  demand  wa^ 
made  in  good  faith,  believing  that  he  had  no  right  to  make  such  surrender 
without  the  consent  of  the  maker,  Hartford,  and  that  if  he  was  guilty  of 
any  conversion  of  any  of  the  notes  to  his  own  use,  it  was  purely  a  legal  and 
technical  conversion.  We  are  also  unable  to  perceive  that  tlie  plaintiff  suf- 
fered any  special  damage  by  the  refusal  of  the  defendant  to  deliver  the  notcs 
on  his  demand.  If  any  of  the  notes  were  due  and  payable  to  the  p'aintitT, 
and  he  desired  to  enforce  the  payment  of  them,  the  fact  that  tliey  were  in 
possession  of  the  defendant,  he  not  claiming  any  intert -it  in  them,  could  not 
hinder  the  plaintiff  from  proceeding  to  enforce  their  collection,  either  by 
action  or  upon  the  chattel  mortgage.  We  think  great  inju.'stice  will  be  dune 
to  the  defendant  if  tliis  judgment  is  permitted  to  stand.  If  any  faith  or 
credit  is  to  be  given  to  his  own  testimony,  or  to  the  testimony  of  the  two 
Hartfords,  he  had  at  least  the  right  to  believe  that  it  was  not  his  duty  to 
surrender  the  notes  to  tha  plaintiff;  -and  although  the  jury  found  that  be 
was  mistaken  in  that  belief,  still,  aa  he,  immediately  upon  being  sued, 
brought  tha  notes  into  court  and  asked  to  be  reliaved  from  the  further  cus- 
tody of  the  same,  disclaimed  all  personal  interest  in  them,  and  stated  that 
his  only  reason  for  not  delivering  them  to  the  plaintiff  was  because  the 
other  party  interested  in  them  insisted  that  he  had  no  right  to  deliver  them 
to  the  plaintiff,  it  would  seem  mojt  inequitable  that  he  should  be  compelled 
to  purciiase  them  at  their  face  value,  with  ten  per  cent  interest  added,  be- 
cause of  his  mistaken  belief  in  this  particular If  any  defendant  who 
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ia  sned  for  a  oonveraion  of  personal  property  can  be  allowed  to  anrrender 
the  property  after  action  bronght,  this  defendant  ought  to  be  permitted  to 
do  soi  Am  there  i«  no  olaim  made  in  the  plaintiff's  oomplaint  that  he  has 
suffered  any  special  damages  by  reason  of  defendant's  refusal  to  deliver  the 
notes  when  demanded,  nor  that  there  was  any  depreciation  in  the  value  of 
the  notes  between  the  time  of  their  alleged  conversion  by  the  defendant  and 
the  commencement  of  this  action,  or  the  time  of  the  trial,  the  return  of  the 
notes  to  the  plaintiff  would  have  placed  him  in  as  good  a  position,  so  far  aa 
the  evidence  on  the  trial  and  the  verdict  of  the  jury  discloses,  as  though 
there  never  had  been  any  technical  conversion  by  the  defendant.  No  injus- 
tice woald  be  done  by  their  return  to  the  plaintiff  and  permitting  him  to 
take  judgment  for  nominal  damages  and  costfi;  whereas  great  injustice  will 
be  done  to  the  defendant  by  compelling  him  to  pay  presently,  in  cash,  a  very 
large  sum  of  money  for  notes,  many  of  which  will  not  become  due  for  a 
year  or  more,  and  whose  real  value  is  a  matter  of  the  greatest  uncertainty, 
because  he  made  an  honest  mistake  as  to  his  duty  as  custodian  of  thenl ": 
Churchill  V.  Welsh,  47  Wis.  39. 

In  no  case  is  one  who  has  converted  a  chattel  entitled  to  require  its  owner 
to  permit  its  restoration  if  it  has  deteriorated  in  value  or  been  essentially 
injured  prior  to  the  offer  to  restore  it:  Hart  v.  Skinner,  16  Vt.  138;  42  Am. 
Dec.  500;  WhUaker  v.  Houghton,  86  Pa.  St.  48.  While,  so  far  as  we  are 
aware,  the  right  of  a  defendant  who  has  been  guilty  of  a  conversion  of  chat- 
tels to  restore  them  to  their  owner  has  not  been  tested  in  any  of  the  Amer- 
ican courts  by  any  direct  proceeding,  by  motion  or  otherwise,  except  in  the 
cases  already  cited,  the  emphatic  language  of  the  other  decisions  in  which 
this  right  has  been  considered,  either  directly  or  incidentally,  is  such  as  to 
convince  us  that  the  weight  of  authority  in  this  country  supports  the  rule 
that  when  a  cause  of  action  has  once  accrued  to  the  owner  of  chattels  on 
account  of  their  conversion  by  another,  the  latter  can  neither  destroy  it,  nor 
restore  the  property  in  mitigation  of  damages  without  the  assent  of  the 
former:  Higgina  v.  Whitney,  24  Wend.  379;  Wooley  v.  Carter,  7  N.  J.  L.  85, 
11  Am.  Dec.  520;  Livermore  v.  North-up,  44  N.  Y.  107;  Reynolds  v.  Shuler, 
6  Cow.  323;  Walker  y.  Fuller,  29  Ark.  448;  Hanmer  v.  Wilsey,  17  Wend.  91; 
Stickmy  v.  Allen,  10  Gray,  362;  Higgina  v.  Whitney,  24  Wend.  379;  Norman 
r.  Rogers,  29  Ark.  365. 

Restoration  Acckptbd  by  Owner  Mitigates  Damages.  —  If  property 
which  has  been  converted  is  returned  to  its  owner,  who  accepts  it,  this  does 
not  destroy  the  cause  of  action  which  arose  on  the  conversion.  The  injured 
party  is  still  entitled  to  maintain  an  action  for  the  injury,  but  the  return 
must  be  considered  in  mitigation  of  damages.  In  other  words,  the  plain- 
tiff's recovery  must  be  limited  to  nominal  damages,  and  such  special  damages 
as  he  is  shown  to  have  suffered  from  the  conversion  before  the  restoration 
of  the  property  was  accepted:  Kelly  v.  McDonald,  .39  Ark.  387;  Whita/cer  v. 
Houghton,  86  Pa.  St.  48;  Murphy  v.  Hohbs,  8  Col.  17;  Western  Land  and  Cattle 
Co.  V.  H<a!,  33  Fed.  Rep.  236;  Norman  v,  Ro;]ers,  29  Ark.  365;  Brewster  v. 
Silliman,  38  N.  Y.  423;  Hepburn  v.  Sewell,  5  Har.  &  J.  211;  9  Am.  Dec.  512; 
Rey nobis  v.  Shuler,  5  Cow.  323;  Barrelett  v.  Bdlgard,  71  111.  280;  Walker  v. 
Fuller,  29  Ark.  448;  Cook  v.  Loomis,  26  Conn.  483. 

Agent  or  Servant's  Liability  for  Conveksion.  —  There  can  be  no 
doubt  that  one  cannot  give  another  an  authority  which  he  himself  does  not 
possess,  and  therefore  that  he  who  cannot  sell,  dispose  of,  or  otherwi^^e  in- 
terfere with  chattels  without  being  guilty  of  their  conversion  cannot  give 
an  auctioneer  or  other  agent  authority  to  do  any  of  such  acts:  Losechiiuxn  v. 
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Machin,  2  Stark.  311;  St-yfieiu  v.  Elwell,  4  Manle  &  S.  259;  Perkint  -.  Smith, 
I  Wils.  328.  Undoubtedly  there  are  cases  in  which  agents  act  innocently  ia 
making  conversions  of  personalty  for  their  principals,  and  in  which  there  ia 
hardihip  in  hol<lill^  them  personally  answerable  for  acts  from  which  they 
ooiiid  reap  no  beiictit,  and  which  tliey  did  ia  good  faith,  supposing  what 
they  did  to  be  witliin  the  lino  of  their  duty  as  well  as  of  tlieir  authority. 
In  <ine  state  it  Ins  been  said  that  "wo  hold  tlie  rule  of  law  to  be,  that  an 
a^ent  or  servant  wlio,  acting  solely  for  hix  |)rincipal  or  master,  and  by  his  di- 
rection, and  without  knowing  of  any  wroni^,  or  buinir  jjuilty  of  any  gross 
negli^^ence  in  nut  kiiowiiiv;  of  it,  dittpo^e^  oi  or  assists  the  master  in  disposing 
of  property  wliicli  tlie  latter  ha  I  no  riylit  to  iiispo.se  of,  is  not  thereby  ren- 
d'  red  liable  for  the  conversion  of  tho  property":  LeullioUl  ▼.  FnirchlUi,  35 
Mum.  100.  In  the  same  ca.se  it  is  asserted  that  there  is  a  conflict  in  the  de- 
cisions upon  the  subject,  tlie  cnses  in  New  York  holding  that  the  conversion 
in  the  act  of  the  agent  us  well  as  of  the  master,  while  those  in  .Ma.ssachusetta 
hold  the  coiiver.sioa  to  be  the  act  of  the  master  alone.  No  authorities  were 
citiMl  to  estalilish  the  alleged  conflict,  and  our  industry  has  not  enabled  ua 
to  discover  aTiy.  On  the  other  hand,  all  the  authorities  which  have  come 
within  our  ob.servation  affirm  that  one  who  has  been  guilty  of  an  act 
whereby  the  chattels  of  another  have  been  converted  cannot  evade  liability 
tlieiefor  by  proving  that  he  acted  innocently  as  ihe  agent  of  another:  Per- 
miiiler  v.  Kelt;/,  18  Ala.  716;  54  Am.  Dec.  177;  Kiml>aU  v.  BiUiwjs,  55  Me. 
147;  Koch  V.  Bmnrh,  44  Mo.  542;  100  Am.  Dec.  324;  Cole*  v.  Glnrk,  3  Cush. 
399;  Le€  v.  Matthew^  10  Ala.  682;  44  Am.  Dec.  498;  Edijerly  v.  Whalan,  106 
:.,iss.  307;  McFartland  v.  Read,  11  Allen,  231;  Gage  v,  Whillier,  17  N.  H. 
312;  McPheters  v.  Page,  83  Me.  234;  23  Am.  St.  Rep.  77-';  Story  on  Agency, 
sec.  312;  Spravjlds  v.  I/awkif,  39  N.  Y.  441;  100  Am.  Dec.  452;  Evrcl/.  v. 
Cofin,  6  Wend.  209:  22  Am.  Dec.  551;  FowUr  v.  Hollins,  L.  R.  7  Q.  B.  616; 
Williams  v.  Merle,  11  Wend.  80;  25  Am.  Dec.  604;  Perkiru  r.  Smith,  I  Wils. 
328;  Stephens  v.  Elwell,  4  Maule  &  S.  269. 

If  an  agent  is  ia  the  possessioo  of  goods  intrusted  to  him  by  hia  principal, 
and  a  demand  is  made  upon  him  for  them  by  a  third  person,  he  is  not  re- 
quired to  act  upon  it  immediately  without  any  opportunity  to  consult  with 
his  principal,  and  may  therefore,  without  being  guilty  of  any  conversion, 
decline  to  surrender  possession  until  he  has  had  such  opportunity;  but  if, 
either  before  or  after  such  consultation,  he  unqualifiedly  refuses  to  sur- 
render possession,  he  becomes  answerable  for  conversion,  unless  his  principal 
was  entitled  to  retain  such  possession:  Singer  -V/g.  Co.  v.  King,  14  R..  I.  511; 
Lee  V.  Robinson,  18  Com.  B.  599;  25  L.  J.  Com.  V.  249;  Steyhenn  v.  Ebrell,  4 
Maule  &  S.  259;  Mires  v.  Solehay,  2  Mod.  242;  Alexander  v.  Southn/,  5  Barn. 
A  AdoL  247.  If  aa  agent  purchases  chattels  from  one  not  authorized  to  sell 
them,  and  his  act  was  previously  authorized  or  subsequently  ratified  by  his 
principal,  the  latter  is  liable  for  the  conversion  arising  from  taking  posses- 
sion of  the  property  pursuant  to  the  sale,  though  he  had  no  knowledge  of 
the  want  of  authority  in  the  person  makini^  the  sale:  HiUiery  v.  Hation,  2 
HurL  k  C.  822;  33  L.  J.  Ex.  190;  10  L.  T.,  N.  S.,  39. 

Aqbht,  V  our  GciLTT  or  Contertino  CHA-rrsLa  or  his  Principal.  —  An 
agent  may  unquestionably  be  guilty  of  a  conversion  of  the  goods  of  his 
principal,  for  which  the  latter  may  seek  and  find  redress  by  an  action  of 
trover.  Still,  this  form  of  action  has  been  pursued  with  apparent  infre- 
qnency,  and  the  decisions  formulating  tests  by  which  to  determine  whether 
an  agent  has  been  guilty  of  a  conversion  are  more  rare  and  less  satisfactory 
than  one  would  anticipate  before  making  an  attempt  to  discover  and  couipre- 
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hend  tlicin.  Though  perhaps  a  rf/c<Mwj,  the  following  statement  of  the  gen- 
eral principle  applicalile  to  the  subject  is  as  accurate  and  comprehensible  as 
any  to  be  found  in  the  reports:  "The  question  whether,  in  any  view  of  th« 
case,  tiiis  action  of  trover  can  be  maintained,  was  discussed  at  the  argument, 
and  as  that  point  may  arise  on  another  trial,  it  will  be  proper  to  give  it  some 
consideration.  The  most  usual  remedies  of  a  pr  ncipal  against  his  agent  are 
the  action  of  anKumpxit  and  a  special  action  on  the  case,  but  there  can  be  no 
doubt  that  trover  will  sometimes  be  an  appropriate  remedy.  That  action 
may  be  maintained  wiienevor  the  agent  has  wrongfully  converted  the  prop- 
erty of  his  principal  to  his  own  use;  and  the  fact  of  conversion  maybe  made 
out  by  .siiuw  ;nj,'  either  a  demand  and  refusal,  or  that  the  agent  has,  without 
necessity,  sold  or  otherwise  disposed  of  the  property  contrary  to  his  instruc- 
tions. When  an  agent  wrongfully  refuses  to  surrender  the  goods  of  his 
principal,  or  wholly  departs  from  his  authority  in  disposing  of  them,  he 
makes  the  property  his  own,  and  may  be  treated  as  a  tort-feasor.  But  there 
must  be  some  act  on  the  part  of  the  agent,  —  a  mere  otnission  of  duty  is  not 
enciugh,  although  the  property  may  be  lost  in  consequence  of  the  neglect. 
Nor  will  trover  lie  where  the  agent,  though  wanting  in  good  faith,  has  acted 
within  the  general  scope  of  his  powers.  There  must,  I  think,  be  a  depart- 
ure from  his  authority  before  this  action  for  a  conversion  of  the  goods  can 
be  maintained  ":  McMorriss  v.  Simpson,  '21  Wend.  614.  Therefore  an  agent 
U  guilty  of  a  conversion  if,  having  no  authority  to  sell  the  property  of  bis 
principal,  he  nevertheless  sells  it:  ElUr  t.  Bailey,  8  Pa.  St.  442;  or  having 
authority  to  sell  it,  he  exchanges  it  for  other  property;  Baas  v.  Damong,  9 
Iowa,  589;  or  being  intrusted  with  a  note  to  be  sold,  and  the  proceeds  to  be 
applied  to  the  payment  of  a  debt  of  the  maker's,  he  applies  it  to  the  pay- 
ment of  a  debt  due  to  himself:  Murray  v.  Burling,  10  Johns.  172;  or  being 
given  a  note  to  be  sold,  with  instructions  not  to  let  it  go  out  of  his  reach 
without  receiving  the  money,  he  delivers  it  to  another  on  his  promise  to  get 
it  discounted,  and  to  return  the  proceeds,  and  the  latter  procures  such  dis- 
counting, but  appropriates  the  avails  to  his  own  use:  Laverty  v.  Snethen,  68 
N.  Y.  522;  23  Am.  Rep.  184;  or  being  sent  to  obtain  a  note  for  his  princi- 
pal, he  obtains  it  payable  to  himself,  and  disposes  of  it  for  his  own  use:  Mc- 
Near  v.  Atwood,  17  Me.  434;  or  being  an  attorney  at  law,  and  authorized  to 
eoUeot  money  due  his  principal,  he  collects  it  and  applies  it  to  his  own  use: 
OoUon  T.  Sharpstein,  14  Wis.  226;  80  Am.  Dec.  774;  or  being  authorized  to 
dispose  of  a  note  in  a  particular  manner  and  upon  certain  conditions,  he 
disposes  of  it  in  a  different  manner,  and  in  the  absence  of  any  of  the  re- 
quired conditions:  Badger  v.  Hatch,  71  Me.  562;  or  who,  when  money  is 
placed  in  his  hands,  belonging  to  his  principal,  to  be  loaned  in  the  latter's 
name,  loans  it  in  the  name  of  himself:  Farrand  v.  HurUmt,  7  Minn.  477;'  or 
who,  when  a  note  is  sent  to  him  to  sell,  with  notice  that  the  sender  has  drawn 
upon  hira  for  the  amount  of  the  note,  replies  that  he  will  not  pay  the  draft, 
and  who,  on  being  notified  that  he  must  pay  the  draft  or  return  the  note, 
sells  the  note  while  declining  to  pay  the  draft:  Security  Bank  v.  Fogg,  148 
Mass.  273;  National  Bank  v.  Crocker,  111  Mass.  163;  or  who,  when  wheat  is 
given  to  him  \m  mU  when  directed  by  his  principal,  refuses  either  to  sell  or 
account  for  the  wheat  when  directed,  and  retains  possession  against  the 
wishes  of  his  principal:  Coleman  v.  Pearce,  26  Minn.  123. 

In  those  cases  in  which  an  agent  actually  uses  the  property  of  his  principal 
for  his  own  benefit,  or  refuses  to  surrender  possession  thereof  to  his  princi- 
pal upon  a  proper  demand  therefor,  or  sells  or  embezzles  it,  or  refuses  to 
Mcouut  for  the  proceeds,  there  can  be  no  doubt  that  he  in  fact  has  appro- 
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priated  it  to  hU  own  nsfl,  and  therefore  that  he  has  been  guilty  of  and  may 
be  held  liable  for  its  conversion.  If,  however,  an  agent  is  negligent  or  is 
gailty  of  iner«  non-feasance  or  emission,  whereby  the  property  of  his  princi- 
pal is  lost  or  injured,  while  he  may  be  and  is  liable  in  aume  form  of  action, 
be  is  not  deemed  guilty  of  conversion,  and  redress  against  him  must  be 
ttou^ht  in  some  other  form  of  action  than  trover.  It  ap^jears  to  be  conceded 
that  an  agent  may  disobey  instructions  in  some  respects,  and  thereby  de- 
prive his  principal  of  his  property,  without  being  gnilty  of  a  conversion. 
The  rule  which  the  authorities,  or  some  of  them,  seemingly  sustain  open  this 
subject  in,  that  though  the  agent  departs  from  or  acts  in  disobeiiii-uoe  to  his 
instructions,  y^t  if  the  act  which  he  does  is  so  far  within  the  limits  of  the 
powers  conceded  to  him  by  his  principal  that  it  must  be  regarded  as  valid  as 
betwe'.Mi  the  principal  and  the  person  to  whom  the  agent  sells  or  disposes  of 
the  property,  that  then  the  sale  or  disposition,  though  it  may  support  an 
action  against  the  agent  for  a  breach  of  trust,  cannot  subject  him  to  liability 
for  a  conversion.  It  is  true  that  the  acts  to  which  this  rule  has  been  ap- 
plied seem  to  us  to  be  no  more  within  the  bonnds  of  the  agent's  powers 
than  were  his  acts  in  other  instances  in  which  the  rule  was  deemed  inappli- 
cable. Thus  it  has  been  held  that  an  agent  authorized  to  sell  goods,  but 
directed  not  to  sell  them  on  credit,  or  unless  he  obtains  a  specified  price, 
was  not  guilty  of  their  conversion,  but  only  of  a  breach  of  duty,  when  he  sold 
them  on  credit,  or  for  a  price  less  than  that  specified:  Sai-jeant  v.  Blunt,  16 
Johns.  73;  Love  less  r.  Fowler,  79  Ga.  134;  11  Am.  St.  Rep.  407;  Caimet  v. 
Bletcker,  12  Johns.  304;  Dufretne  v.  Hutehiiuon,  3  Taunt.  117.  So  far  as  we 
have  been  able  to  ascertain,  the  rale  has  not  been  applied  except  to  sales  of 
property  made  when  the  agent  was  authorized  to  sell,  but  had  violated  his 
instructions  by  selling  for  a  price  less  than  that  authorized  by  bis  principal, 
or  upon  credit  when  the  latter  commanded  the  sale  to  be  made  for  cash  only. 
We  are  not  able  to  comprehend  why  a  sale  on  crelit  can  be  held  to  be  au- 
thorized when  an  a.'ent  was  directed  to  sell  for  cash  only,  or  how  authority 
given  him  to  sell  for  a  price  specified  can,  under  ordinary  circumstances, 
authorize  him  to  sell  for  an  entirely  different  price;  and  it  seems  to  us  that 
in  either  event,  when  he  departs  from  his  instructions,  he  cannot,  as  between 
himself  and  his  principal,  be  regarded  as  making  other  than  a  tortious  and 
unlawful  use  and  disposition  of  the  latter's  property,  for  which  redress  ought 
to  be  given  by  an  action  of  trover.  However  this  may  be,  it  seems  to  be 
conceded  that,  with  the  exception  of  sales  made  under  the  circumstances 
indicated,  any  use  or  disposition  of  chattels  by  an  agent  contrary  to  the  in- 
structions of  his  principal  may  be  treated  by  the  latter  as  a  conversioni 
Laverty  v.  Snefhm,  68  N.  Y.  622;  23  Am.  Rep.  184;  8yed«  r.  Hay,  4  Term 
Rep.  260;  Hynes  t.  PaUerson,  95  N.  Y.  1;  Bcuhjer  v.  Hatch,  71  Me.  662. 
Hence  it  has  been  held  conversion  by  an  ai^ent,  when  intrusted  with  a 
watch  for  the  purpose  of  having  it  appraised  by  a  watchmaker,  with  a  view 
to  procuring  a  loan  thereon,  that  he  permitted  it  to  go  out  of  his  possession 
and  to  be  levied  upon  under  a  writ  not  against  its  owner:  Spenrer  v.  Black- 
man,  9  Wend.  167;  or  when  directed  to  sell  wheat  at  a  specified  price  on  a 
day  named,  and  if  not  sold  on  that  day  to  ship  it  to  New  York,  he  did  not 
•ell  it  on  the  day  designated,  but  on  the  day  following:  SeoU  v.  R^yera,  31 
N.  Y.  876. 

A  bailee  of  p«rj<onalty  making  a  disposition  of  it  not  warranted   by  the 

eontract  of  bailment  becomes  thereby  guilty  of  its  conversion:  Loeifh'im  v. 

Maehin,  2  Stark.  'Ml.     Hence  an  a(;ent    is  answeralile   for  a  conversion  of  a 

-etiattel,  whether  intrudtcd  to  him  for  the  purpose  of  selling  it  or  not,  wiiua 
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he  pledges  it  m  eollatenl  lecnrity  for  his  own  debt:  State  r.  Bfrving,  74  Mo. 
87;  Birdmll  v.  Jkuenport,  48  Htin,  652;  Nefocomb- Buchanan  Co.  ▼.  Bankett, 
14  Bush,  668;  Nichols  ▼.  Oage,  10  Or.  82;  Hall  v.  Corcoran,  107  Mass.  251; 
f  Am.  Rep.  30;  or  exchanges  it  for  other  property:  Ainaworth  v.  PartiUo,  13 
Ala.  460;  Atkin»(m  t.  Jones,  72  Ala.  248;  or  sells  it,  in  the  absence  of  authority 
■0  to  do,  whether  such  want  of  authority  results  from  the  fact  that  no  power 
of  sale  existed  under  any  circumstances,  or  from  the  failure  to  comply  with 
some  condition  precedent  to  the  existence  of  that  power:  Rosenzioeig  v. 
Fraser,  82  Ind.  342;  Sanborn  v.  Colman,  6  N.  H.  14;  23  Am.  Dec.  703. 
Though  a  bailee  has  an  interest  in  property  in  his  possession  which  he  may 
rightfully  transfer,  as  where  he  is  its  lessee,  or  holds  it  under  a  conditional 
purchase,  yet  if  he  makes  an  absolute,  unqualified  transfer,  his  act  is  incon< 
ristent  with  the  owner's  title,  and  is  a  conversion:  8w^  ▼.  Moseley,  10  Vt. 
208;  33  Am.  Deo.  107;  Sims  ▼.  James,  62  Oa.  260. 

Bailu,  whxn  Quiltt  or  Conversion.  —  A  bailee,  though  be  does  not 
■ell  the  property  in  his  care  nor  part  with  its  custody,  may  be  adjudged 
guilty  of  its  conversion  when  he  misuses  or  abuses  it.  Manifestly  there 
may  be  some  misuse  or  abuse  of  property  for  which  a  gnilty  party  will  not 
be  answerable  as  for  its  conversion,  but  it  is  difficult,  and  perhaps  impossi* 
ble,  to  formulate  any  test  by  which  to  determine  what  abuses  are  conver- 
sions and  what  are  not.  It  seems  to  be  certain,  however,  that  a  misuse  or 
abuse  which  the  owner  of  property  is  entitled  to  treat  as  its  conversion 
must  be  intentional,  and  inconsistent  with  the  respective  rights  of  the  bailee 
and  bailor  expressed  in  or  implied  by  their  contract  of  bailment.  A  loan 
by  a  bailee  of  railway  bonds  in  his  custody  to  one  who  agrees  to  return  them 
upon  request  has  been  held  to  make  both  the  borrower  and  the  lender  liable 
for  their  conversion:  Branner  v.  Branner,  1  Lea,  101.  It  has  also  been  held 
that  a  conversion  occurs  when  an  agister  of  cattle  uses  them  without  author- 
ity: Oove  V.  Watson,  61  N.  H.  136;  and  when  a  hirer  of  a  horse  or  vehicle  to 
be  driven  to  a  particular  place  drives  it  beyond  that  place,  or  in  a  different 
direction  from  it:    Whee.lock  v.   Wheelwright,  5  Mass.  104;  Homer  v.  Thioing, 

3  Pick.  492;  JAtcas  v.  Trumbull,  15  Gray,  306;  Woodtnan  v.  Hubbard,  25 
N.  H.  C7;  57  Am.  Dec.  300;  Fish  v.  Ferris,  5  Duer,  49;  D'lshrowv.  Tenhroeck, 

4  E.  D.  Smith,  397;  HaH  v.  Skinner,  16  Vt.  138;  42  Am.  Dec.  500.  But  to 
warrant  the  holding  of  a  bailee  for  a  conversion,  the  act  done  by  him  must 
be  intentional,  and  inconsistent  with  the  contract  of  bailment.  Hence, 
thouizh  he  hired  a  horse  to  go  to  and  return  from  a  particular  place,  yet  if, 
in  returning,  he  innocently  got  upon  the  wrong  road,  and  after  discover- 
ing his  error  took  what  he  believed  to  be  the  best  way  back,  he  did  not 
theieby  convert  such  horse,  though  the  way  chosen  was  circuitous  and  led 
tiirough  another  town:  Spooner  v.  Manchester,  13.3  Mass.  270;  43  Am.  Rep. 
514.  Neither  can  he  be  held  for  a  conversion  where  the  alleged  abuse  con- 
sisted of  an  omission,  though  such  omission  was  stipulated  against  in  the 
contract  of  bailment,  as  where  he  procured  a  horse  to  go  and  return  from 
a  place  without  stopping,  but  stopped  half-way  to  see  a  friend,  and  dur- 
ing the  stoppage  put  the  animal  in  a  stable  to  be  fed:  Evans  v.  Mtuson,  64 
N.  e.  98. 

LoM.MON  Carbjea,  WHEN  GuiLTY  OF  CONVERSION. — If  a  bailee  has  pos- 
ses.-iii)n  of  cliatt  Is  as  a  common  carrier,  his  mere  non-feasance  cannot  render 
him  !i  iMe  for  a  ronversion,  as  where  the  property  is  lo.st  through  his  negli- 
genoo.  or  he  fail^  to  transport  or  deliver  it  within  a  reasonable  time:  Pack- 
ard V.  iletinau,  4  Wend.  013;  21  Am.  Dec.  166;  Haivkinsv.  Hofftnan,  6  Hill, 
5S6;  41  Am.  Dec.  7(37;  liobinion  v.  Audin,   "J  Gray,  564;  RowUn  v.   Nye,   10 
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Ciuh.  417;  Brtggt  r.  New  Tori  etc  R.  R.  Co.,  2S  Barb.  BIS;  bnt  if  be  doM 
uiy  affirmative  act  iuconaigteafc  with  the  rights  of  the  owner  of  the  property, 
tbe  effect  ia  different:  Detieh  r.  Walker,  U  Mass.  499.  It  baa  been  held  that 
if  a  carrier,  instead  of  going  the  ordinary  route,  adopts  an  extraordinary 
one,  and  while  oat  of  auch  ordinary  route  the  property  intrusted  to  him  la 
lost,  he  U  answerable  for  its  conversion:  PhilUpa  v.  Brighani,  26  Ga.  617;  71 
Am.  Dec.  227.  If,  when  possession  of  property  is  deinnnde<l,  he  nnquali- 
iadly  refuses  to  deliver  it:  Lockvoood  ▼.  Bull,  1  Cow.  322;  13  Am.  Dec.  639; 
Paekard^.  Oetman,  4  Wend.  613;  21  Am.  Dec.  166;  McEnLu  v.  New  Jeraey 
8.  Co.,  46  N.  Y.  34;  6  Am.  Rep.  28;  or  falsely  asserts  that  it  is  not  in  his 
possession:  LouiavUle  rtc  R'y  Co.  v.  Lawwn,  88  Ky.  496,  — he  becomes  liable 
for  its  eonversion.  A  like  liability  arises  when  he  deliTers  it  to  a  person 
not  entitled  to  it:  Erie  Dispatch  ▼.  Johnson,  87  Tenn.  490;  Sioord  v.  Young, 
89  Tenn.  126;  Weyand  r.  Atchison  etc  R'y  Co.,  76  Iowa,  673;  9  Am.  St.  Rep. 
604;  Clajlin  t.  Boston  A  L.  R.  R.  Co.,  7  Allen,  341;  Hawkins  v.  Hofman,  6 
Hill,  686;  41  Am.  Dec  767;  Merchants' D.  Co.  v.  Merriani,  111  lud.  5;  Tvulv. 
Harbottle,  Peake,  49;  Devereux  v.  Barclay,  2  Barn.  &  Adol.  702;  Stephenson  v. 
Hart,  4  Bing.  476;  1  Moore  ft  P.  367;  McEnteev.  New  Jersey  Steamboat  Co.,  46 
N.  T.  14;  6  Am.  Rep.  28;  though  such  person  ia  an  officer  claiming  a  right  to 
take  it  onder  process  then  in  his  hands:  Kff  r.  Old  Colony  R'y  Co.,  117 
Mass.  691;  19  Am.  Rep.  429;  Oibl^ns  v.  Farwell,  63  Mich.  344;  6  Am.  St. 
801;  BenneU  r.  American  Exp.  Co.,  83  Me.  236;  23  Am.  St.  Rep.  774.  Be- 
cause a  carrier  ia  under  obligation  to  deliver  to  the  proper  person,  and  is 
answerable  for  a  misdelivery,  he  cannot  be  treated  as  guilty  of  a  conver- 
sion, though  he  has  refuaed  to  make  delivery  to  the  party  entitled  thereto, 
if,  under  the  circumstances,  the  refusal  was  quallHed  and  rea;ionable,  and 
made  upon  the  ground  that  the  person  making  the  demand  had  not  sup- 
ported it  by  sufficient  evidence  of  his  ownership  of  the  property,  or  of  his 
right  to  the  possession  thereof:  McEntee  v.  New  Jersey  Steamboat  Co.,  46  N. 
T.  34;  6  Am.  Rep.  28. 

MoRTOAOOB  OR  MoBTOAOKi,  CoNyxRsiOM  or  Chattkls  bt.  —  When  chat- 
tels are  mortgaged,  any  disposition  of  them  inconsistent  with  tbe  rights 
either  of  the  mortgagor  or  the  mortgagee,  by  whonjsoever  made,  may  be 
treated  as  a  conversion,  as  where  the  mortgagee  sells  before  condition 
broken:  Bslow  v.  Mitchell,  26  Mich.  500;  or  after  he  hau  sold  sufficient  of 
the  chattels  to  discharge  the  mortgage  debt  then  due:  BrirJt  v.  Freoff,  40 
Mich.  610;  44  Mich.  69;  or  a  second  mortgagee  sells  chattels  without  dio- 
charging  the  claims  of  the  prior  mortgage:  Kleinherjer  v.  Biown.  8  N.  V.  Sup. 
866.  A  mortgagor,  while  he  continues  in  pos>se83ion  and  entitled  to  pos.ses- 
aion,  baa  an  interest  in  the  property  which  he  may  transfer,  or  which  may 
be  seized  in  satisfaction  of  bis  debts;  and  no  transfer  or  seizure  which  recog- 
niaes  the  rights  of  the  mortgagee  and  is  not  inconsistent  with  them  can  be 
treated  by  him  as  a  conversion:  Hfjlin  v.  SUty,  78  Ala.  180;  Harbison  v. 
Harrell,  19  Ala.  753;  Hathatoay  v.  Bvayman,  42  N.  Y.  S22;  1  Am.  Rep.  524. 
On  the  other  hand,  any  sale,  or  seizure,  or  detention  of  po->se3«ion  in  defiance 
of  the  mortgagee's  rights,  whether  by  the  mortgagor  or  any  other  person,  ia 
a  conversion  tor  which  the  mortgagee  is  entitled  to  redress  by  an  action  of 
trover:  Millar  v.  AUen,  10  E.  I.  49;  Ashmetid  v.  Kelloijj,  23  Conn.  70;  Coks 
V.  Clark,  3  Cush.  399;  Leonard  v.  Hair,  133  Mass.  455;  Black  v.  Howell,  56 
Iowa,  6.30;  Jonjensnn  v.  Tait,  26  Minn.  327;  Freeman  on  Executions,  sec.  1 17. 

Co-TKNANT,  WHEN  GuiLTY  OF  C0.NVKR.S10.S.  — A  part  owner  of  a  chattel 
may  be  gudty  of  a  conversion  of  the  interest  of  his  co-owner,  and,  upon 
prmciple,  the  test  by  which  to  determine  whether  be  baa  been  so  guilty  or 
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not  i«  tt«  mam  m  ht  other  euea,  though  the  diffionlty  in  applyiaf  it  ie 
greater.  A  temwrnidau,  whether  the  wrong-doer  is  s  part  owner  of  the  ebafe- 
id  ooDTwrted  «r  m0i,  i»  aooM  nao  mr  diepoeition  of  it  in  defiance  of  or  incon- 
■iateat  with  Mm  rif^ta  of  ttie  tme  owner.  A  part  owner  of  a  chattel  ie 
entitled  in  many'.reapecta  to  make  the  same  nse  of  it,  when  in  hie  possession, 
aa  if  he  were  an  owner  in  severalty;  and  soch  naes  aa  he  may  lawfully  make 
and  such  dominion  aa  he  may  lawfully  exerciae  cannot  be  inconsistent  with 
the  rights  of  hia  oo>owner,  and  the  latter  cannot  therefore  treat  them  aa  a 
•onveraion  of  hia  interest.  A  part  owner  of  a  chattel  ia  entitled  to  remain 
in  ita  ezoluaive  posaessioa,  and  to  use  it  exclusively  while  in  such  possession, 
hi  any  ordinary  and  proper  mode  of  using  it,  and  therefore  ia  not  liable  in 
trover  or  otherwiae  to  hia  eo-tenant  for  aneh  posseasion  or  nae:  Freeman  on 
Ootenanoy,  a«e.  S06;  OiOierl  ▼.  Dickerson,  7  Wend.  449;  22  Am.  Dec.  692; 
Hall  T.  Poffe,  4  Oa.  428;  48  Am.  Dec.  236;  Farr  v.  Smith,  9  Wend.  838;  24 
Am.  Dec.  162;  KUffore  t.  Wood,  66  Me.  150;  96  Am.  Deo.  440.  If,  however, 
anch  possession  and  nae  are  maintained  and  continued  under  a  denial  that  hia 
co-tenant  has  any  intereat  whatever  in  the  property,  and  a  claim  that  the 
poaaeaaor  ia  its  owner  in  aeveralty,  then  it  haa  been  held  that  a  conversion 
takea  plaoe:  Br^  v.  Bray,  30  Mich.  479;  Qrove  v.  Wise,  39  Mich.  161;  Fet- 
ter V.  Neal,  62  How.  Pr.  168.  So  where  chattels  were  of  a  peculiar  charac- 
ter and  sasceptible  of  one  nae  only,  a  part  owner  who  took  and  maintained 
ezdnaive  posaeaaion,  neither  using  them  himself  or  permitting  their  nae  by 
his  co-tenant,  was  adjudged  to  be  guilty  of  their  conversion:  Agiieu  v.  /cAm- 
son,  17  Pa.  St.  373;  66  Am.  Dec.  666. 

If  chattels  owned  in  co-tenancy  are  of  such  a  character  that  a  division  of 
them  can  be  made  by  each  part  owner  taking  a  quantity  thereof  proportion- 
ate to  hia  interest,  without  any  possibility  of  such  division  being  unfair,  aa 
where  money,  or  wheat,  or  other  grain  ia  held  in  common,  he  haa  a  right  to 
make  snoh  diviaion,  and  to  aever  and  take  hia  share,  and  any  prevention  of 
the  azerdae  of  thia  right  is  a  conversion:  Lobdell  v.  Stowell,  61  N.  T.  70; 
Dahl  V.  Fuller,  60  Wis.  601;  Fiquet  v.  AlUson,  12  Mich.  330;  86  Am.  Deo. 
64;  Webb  v.  Mann,  3  Mich.  139;  Stall  v.  Wilbur,  77  N.  Y.  158.  A  like  result 
follows  when  a  co-tenant,  who  has  agreed  to  take  the  common  property  to  a 
designated  place  for  the  purpose  of  there  dividing  it,  takea  it  to  a  ditferent 
place,  and  claims  to  have  succeeded  to  the  interest  of  hia  co-tenant  under 
the  eontract  of  purchase:  Ripley  v.  Davis,  16  Mich.  75;  90  Am.  Dec.  262. 

No  co-tenant  has  any  right  to  destroy  the  subject- matter  of  the  co-tenancy, 
or  to  put  it  to  any  nse  which  must  preclude  all  further  enjoyment  of  it  by 
hia  co-tenant,  or  to  mingle  it  with  other  property  so  that  ita  identity  ia  loat 
and  eannot  be  restored,  or  to  ao  injure  or  expose  it  to  peril  that  it  must  be- 
come either  lost  or  worthless,  and  therefore  each  of  these  acts,  because  it  is 
inconsiatent  with  the  intereat  of  another  part  owner,  may  be  by  him  treated 
aa  a  oonveraion:  Dehmey  v.  Root,  99  Mass.  646;  97  Am.  Dec.  52;  Freeman  on 
Ootenanoy,  sees.  8I2-S18;  TtMut  v.  Rkhardmm,  6  Vt.  442;  27  Am.  Dec.  570; 
Ouyther  v.  Pettijokn,  6  Ired.  388;  46  Am.  Dec.  499;  Lowe  v.  Miller,  3  Oratt. 
906;  46  Am.  Dtto.  188;  Redinffton  v.  Chase,  44  N.  H.  36;  82  Am.  Dec.  189; 
Ccwan  V.  Buyers,  Cooke,  63;  6  Am.  Dec.  668. 

A  part  owner  of  a  chattel  may  undoubtedly  sell  his  interest  therein,  and 
transfer  to  his  vendee  all  the  rights  possessed  by  himself  before  the  sale,  but 
be  has  no  power  to  act  for  hia  eo-tenant,  or  to  sell  or  transfer  any  interest  in 
■Eeesi  of  his  moiety.  He  may,  however,  undertake  to  sell  the  entirety.  If 
1m  does  so,  his  aot  is  inconsistent  with  the  title  of  his  co-owner,  and,  upon 
frinciple,  ahould  be  regarded  as  an  unlawful  conversion  of  the  latter 's  intar> 
ku.  8t.  Rbp.,  Vol.  XXIV. -52 
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•at.  Sach  a  majority  of  the  Am  -rican  cases  upon  the  subject  declare  it  to  be: 
Dyckman  ▼.  Valientf.  42  N.  Y.  560;  Dain  v.  Cowing,  22  Me.  347;  89  Am. 
Dec.  686;  Carr  t.  Dod<je,  40  N.  H.  40.3;  YamAill  B.  Co.  r.  Neuiby,  1  Or.  173; 
Vourtin*  Appeal,  70  Pa.  St.  220;  Wan-fn  v.  AUer,  1  Pinney,  470;  44  Am. 
Dec.  406;  Lowe  v.  Miller,  3  Gratt.  2i:{;  46  Aiu.  Deo.  188;  /tains  v.  Ale- 
Naii-y,  4  Humph,  358;  40  Am.  Doc.  G51;  Person  v.  miliami,  25  Minn. 
189;  WhfeUr  r.  Wheeler,  33  Me.  347;  Perminter  ▼.  Kftty,  18  Ala.  7K>: 
64  Am.  Deo.  177;  Nowlen  v.  Colt,  6  Hill,  461;  41  Am.  Dec.  766;  Hall  v. 
Page,  4  Ga.  428;  48  Am.  Dec.  235;  //yle  v.  Stone,  9  Cow.  230;  18  Am. 
Deo.  501;  Hutchinson  v.  Chase,  39  Me.  508;  63  Am.  Dec.  645;  Burbmik  v. 
Crooker,  7  Gray,  158;  66  Am.  Dec.  470;  while  the  Eiigli.^h  decisions  aii.l 
those  of  a  few  of  the  American  states  deny  that  a  sale  by  a  part  owner  can 
be  a  conversion  of  the  interest  of  hia  co>tenant,  unless  accompanied  by  pecu- 
liar circumstances  resulting  in  the  loss  of  the  property  to  the  latter:  S'tnhorn 
V.  Merrill,  15  Vt.  700;  40  Am.  Dec.  701;  Welch  ▼.  Clark,  12  Vt.  681;  36  Am. 
Dec.  368;  PiU  v.  Petw^iy,  12  Ired.  73;  Rooks  v.  Moore,  1  Buab,  1;  67  Am. 
Dec.  669;  Barton  ▼.  Williaw^,  5  Barn,  ft  Aid.  403;  Mnyhew  v.  H'-rrirk,  7 
Com.  B.  229;  13  Jnr.  1078;  18  L.  J.  Com.  P.  179;  Morgan  v.  Marquis,  9  Ex. 
146;  Brtuly  ▼.  Arnold,  19  U.  C.  C.  P.  46;  Freeman  on  Cotenancy,  sec.  30Vt. 
Pkrsonaltt  Which  mat  bs  Convkkted.  —  Every  species  of  personal 
property  which  is  subject  to  ownursliip,  aud  over  which  another  than  ilio 
owner  can  exercise  dominion  or  control  in  defiance  of  or  inconsistent  with 
the  owner's  rights,  may,  when  such  dominion  or  control  is  so  exercisod, 
be  regarded  as  converted:  Spalding  v.  Preston,  21  Vt.  9;  60  Am.  Dec.  68. 
Hence  an  action  of  trover  may  be  sustained  for  the  conversion  of  money  or 
bank  bills:  Moody  v.  Keener,  7  Port.  218;  promissory  notes  and  other  evi- 
dence of  indebtedness:  Lowremore  v .  Ber/y,  19  Ala.  130;  54  Am.  Dec.  188; 
Day  V.  Whitney,  1  Pick.  503;  Davia  v.  Funk,  39  Pa.  St.  243;  80  Am.  Dec. 
519;  Oriswold  v.  Judd,  1  Root,  221;  Comparet  v.  Burr,  5  Blackf.  419;  Brirk- 
house  V.  Brickhouse,  11  Ired.  404;  Otisfield  v.  May/x-rry,  63  Me.  197;  Stone  v 
Clough,  41  N.  H.  290;  Penniman  v.  Winner,  64  Md.  127;  contracts  for  the 
sale  of  laud  and  other  property:  HazeweU  v.  Coursen,  45  N.  Y.  Sup.  Ct.  22;  cer- 
tificates of  the  stock  of  corporations:  Kingman  v.  Pierre,  17  Mass.  247;  P<i>/'  e 
T.  ElUa,  64  Cal.  339;  35  Am.  Rep.  80;  Neiler  v.  Kelley,  69  Pa.  St.  403;  Bw/d 
T.  R.  R.  Co.,  12  Or.  271;  63  Am.  Rep.  355;  Da>jgeU  v.  Daris,  63  Mich.  36; 
61  Am.  Rep.  91;  copies  of  accounts:  Fultam  v.  Cummings,  16  Vt.  697; 
O'Donoyliue  v.  Corby,  22  Mo.  394;  writs  of  execution:  Keeler  v.  Fasseit,  21 
Vt.  539;  52  Am.  Dec.  71;  ami  fixtures,  which,  either  from  their  character, 
mode,  or  annexation,  or  the  agreement  of  the  parties,  remnin  personal  prop- 
erty: Smith  V.  Benson,  1  Hill,  176;  Osgood  v  Hoioanl,  6  Greenl.  462;  20  Am. 
Dec.  322;  Harrit  v.  Powers,  57  Ala.  139;  D^nne  v.  Dame,  38  N.  H.  429;  76 
Am.  Dec  196;  Korbe  v.  Bar/our,  130  Mass.  255;  Powera  v.  Harris,  68  Al*. 
409;  Russell  r.  Ridiards,  11  Me.  371:  26  Am.  Dec.  532;  HilI>ome  v.  Brown,  12 
Me.  162;  Brown  r.  Wallis,  115  Mass.  156;  Crijpen  v.  Morri-on,  13  Mich.  23; 
but  it  is  said  that  such  an  action  is  not  sustainable  for  the  oonveraioB  W 
judgments  or  other  records:  Piatt  t.  Potts,  11  Ired.  266;  63  Am.  Dec.  412; 
Cohb  V.  Cornegay,  6  Ired.  358;  46  Am.  Dea  497.  The  fact  that  the  property 
alleged  to  have  been  converted  has  no  value  except  to  its  owner  will  not 
defeat  an  action  for  its  conversion:  Pierce  r.  OiUon,  9  V^t.  216;  Piatt  v.  Potts, 
11  Ired.  266;  63  Am!  Dec.  412;  Lowremore  v.  Berry,  19  Ala.  130;  64  Am. 
Dec.  188.  Where  a  bond,  note,  or  other  evidence  of  indebtedness  is,  aft«r 
its  payment,  seized,  detained,  or  transferred  by  a  person  having  no  right  so 
to  do,  when  it  is  no  longer  capable  of  being  asserted  aa  a  cause  of  action,  some 
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of  the  cases  have  regarded  it  ai  m  extinguished  by  the  payment  as  no  longer 
to  be  the  subject  of  conversion:  Beaherer  v.  Swisher,  3  N.  J.  L.  748;  Todd 
T.  Crookshanka,  S  Johns.  432;  Lowremore  v.  Bei-n/,  19  Ala.  130;  C4  Am.  Dec 
188;  Piatt  v.  Fotta,  11  Ired.  '26G;  53  Am.  Dec.  412.  While,  in  other  cases, 
any  wrongful  di^spositiou  of  a  paid  note  or  bond  has  been  adjudged  to  amount 
to  its  Conversion  as  against  the  maker,  who  by  such  payment  becomes  en- 
titled to  its  possession:  Stone  v.  Clough,  41  N.  H.  290;  Otufield  v.  Mayberry, 
63  Me.  197;  Nenl  v.  Hanson,  60  Me.  84;  Buck  v.  Kent,  3  Vt.  99;  21  Am.  Dec 
576;  Spencer  v.  Dearth,  43  Vt.  98.  If  a  note  is  founded  upon  illegal  consid- 
erations, the  payee  cannot  sustain  an  action  for  its  conversion:  Morrill  v, 
Ooodenow,  65  Me.  178;  nor  can  such  action  be  maintained  in  any  instance 
when  the  thing  converted  is  such  that  it  was  unlawful  and  criminal  for  the 
p1ainti£r  to  have  it  in  his  possession,  as  where  it  is  a  counterfeit  coin,  or  an 
implement  designed  to  aid  in  the  making  of  such  coin:  Spaldiny  v.  Pruton, 
21  Vt  9;  50  Am.  Dec  68. 
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JuDOMSNTS  —  Merger  —  Foreign  Judgment.  —  A  judgment  appealed  from 
is  merged  in  a  judgment  of  aflHrmance  on  appeal.  This  rule  applies  in 
a  suit  on  a  judgment  of  affirmance  rendered  in  another  state. 

Judgments  —  Merger  by  Affirmance  —  Jurisdiction.  —  When  the  judg- 
ment sued  on  was  affirmed  on  appeal,  and  the  defendant  submitted  him- 
■elf  to  the  jurisdiction  of  the  appellate  court,  he  cannot  assail  it  on  the 
ground  that  the  trial  court  never  acquired  jurisdiction  of  his  person. 
This  rule  applies  to  affirmed  judgments  of  other  states. 

Judgments  —  Conclusiveness  of,  as  against  Set-off.  —  A  set-oflF  may 
or  may  not  be  pleaded,  at  the  election  of  the  defendant;  and  if  not 
pleaded,  the  right  to  sue  upon  it  as  an  independent  cause  of  action,  or 
to  rely  upon  it  in  defease  to  another  action  by  the  same  plaintiff,  is  not 
affected  or  impaired  by  a  judgment  against  the  defendant.  This  mle 
applies  to  a  suit  on  a  judgment  rendered  in  another  state,  in  the  absence 
of  proof  that  a  different  rule  prevails  there. 

Pkacticb — Error  without  Injury  in  Exclusion  of  Evidence.  —  When 
evidence  is  erroneously  excluded,  the  rule  of  error  without  injury  can- 
not be  invoked,  on  the  ground  that  the  ruling  was  made  after  all  the 
evidence  on  that  point  had  been  adduced,  and  that  the  evidence  waa  in- 
sufficient. 

Judgments.  —  Parol  Evidkncb  of  Justice's  Judgment  rendered  daring  a 
former  term  of  office  is  not  admissible  on  proof  of  search  in  his  office  for 
kia  docket  and  papers,  and  in  the  absence  of  proof  that  he  has  bwa  in 
office  continnally  since  the  judgment  waa  rendered,  «r  ktM  i«oo»ded 
himself  after  being  oat  one  or  more  terms. 

William  L.  Martin  and  J.  E.  Brown,  for  ih«  i^pellAalk 
Hunt  and  Cloptony  lor  the  appellee. 

McCi.ELLAN,  J.     The  judgment  sued  on  was  rendered  by 

the   supreme   court  of  Tennessee   on    appeal    from    a   circuit 
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court  of  that  state,  and  is  not  only  an  affirmance  of  the  latter 
judgment,  but  is  also,  in  terms,  an  original  judgment  in  the 
appellate  court,  with  order  for  execution  out  of  that  court  for 
the  amount  there  adjudged  to  be  due.  In  the  absence  of 
proof  of  any  law  in  Tennessee  to  the  contrary,  we  must  in- 
tend not  only  that  the  judgment  of  the  appellate  tribunal  is 
in  accordance  with  tiie  law  of  that  state,  but  that  it  is  the 
only  judgment  in  force  in  the  case  in  which  it  was  rendered: 
Hassell  v.  Hamilton,  33  Ala.  280.  Especially  bo  as  this  rul- 
ing is  in  harmony  with  our  own  decisions  as  to  the  merger  of 
judgments  appealed  from  into  judgments  of  affirmance  on 
appeal:  Dane  v.  Mc Arthur,  57  Ala.  448;  Werhorn  v.  Pinney,  76 
Ala.  291. 

The  special  plea  of  the  defendant  below  was  an  attempt  to 
impeach  the  judgment  sued  on,  by  showing  that  the  nisi  prius 
court  which  rendered  the  judgment  appealed  from,  and  which 
had  thus  merged  into  the  judgment  of  the  supreme  court, 
was  without  jurisdiction;  but  it  disclosed  that  the  defendant 
had  prosecuted  the  appeal,  and  submitted  himself  to  the  juris- 
diction of  the  appellate  tribunal.  We  concur  with  the  circuit 
judge  that  this  was  fatal  to  the  plea.  It  showed  that  the 
court  which  rendered  the  judgment  sued  on,  the  only  sabsisi- 
ing  judgment  in  this  cause,  had  jurisdiction  of  the  defendant, 
whatever  may  have  been  the  fact  in  this  regard  as  to  the 
])rimary  court.  The  defendant  could  not  thus  invoke  the 
jurisdiction  of  the  appellate  court,  and  speculate  on  the 
chances  of  its  favorable  action,  without  being  bound  and  pre- 
cluded by  whatever  judgment  should  be  rendered  in  the  ex- 
ercise of  that  jurisdiction.  If  he  desired  to  avoid  this  result, 
and  at  the  same  time  draw  in  question  the  jurisdiction  of  the 
primary  court,  his  remedy  was  a  writ  of  error  coram  vobis, 
under  which  it  was  op«n  to  him  to  show  that  the  trial  court 
had  never  acquired  jurisdiction  of  his  person,  either  by  ser- 
vice of  summons  or  attachment  of  his  property.  In  that  pro- 
ceeding, upon  a  proper  showing,  the  judgment  below  could 
have  been  expunged.  Such  is  the  course  of  the  common  law, 
which,  in  the  absence  of  anything  to  the  contrary,  we  are 
bound  to  presume  obtains  in  Tennessee:  Stephen's  Pleading, 
*119;  Day  v.  Hamburgh,  1  Browne  (Pa.),  75.  But  as  he 
elected  to  hazard  the  rendition  of  a  valid  judgment  against 
him  by  taking  an  appeal  on  a  record  which  did  not  disclose 
the  jurisdictional  infirmity  of  which  he  complains,  he  cannot 
be  heard  to  object  that  the  judgment  thus  rendered  in  a  pro* 
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ceeding  instituted  by  him  was  void  because  of  the  absence  of 
service  on  him  in  the  primary  court.  The  demurrer  to  the 
special  plea  was  therefore  properly  sustained. 

Our  opinion  is,  that  the  circuit  court  erred  in  excluding 
from  the  jury  the  evidence  offered  by  the  defendant  in  sup- 
port of  the  set-oflf  claimed  by  him  against  the  judgment  debt. 
This  ruling  appears  to  have  proceeded  on  the  theory  that  as 
the  alleged  counterclaims,  or  items  of  set-off,  antedated  the 
Tennessee  judgment,  and  could  have  been  pleaded  in  that 
action,  the  rendition  of  that  judgment  forecloses  and  pre- 
cludes them.  This  view  finds  some  support  in  some  of  our 
earlier  cases:  Crawford  v.  Simnntorvs  Ex'rs,  7  Port.  110;  but 
it  is  unsound  in  principle,  and  cannot  be  reconciled  with 
later  adjudications.  The  settled  doctrine  of  this  court  now 
is,  that  a  set-off  may  or  may  not  be  pleaded,  at  the  election 
of  the  defendant,  and  that  unless  it  is  pleaded,  the  right  to 
sue  upon  it  as  an  independent  cause  of  action,  or  to  rely 
upon  it  in  defense  of  another  action  by  the  same  plaintiff,  is 
in  no  wise  affected  or  impaired  by  a  judgment  against  the 
defendant:  Wharton  v.  King,  69  Ala.  365;  Weaver  v.  Brown, 
87  Ala.  533.  And  this  is  in  harmony  with  the  ruling  in 
other  jurisdictions:  Freeman  on  Judgments,  sees.  277-280. 
What  the  law  in  this  regard  is  in  Tennessee  we  are  not  ad- 
vised by  anything  in  this  record,  and  we  cannot  look  else- 
where to  ascertain  it:  Johnson  v.  State,  88  Ala.  176.  In  the 
absence  of  evidence  on  this  point,  the  presumption  is,  that 
the  common  law  controls  the  question  in  that  state;  and  at 
common  law  a  set-off  cannot  be  pleaded  at  all:  Waterman 
on  Set-off,  sec.  10;  White  v.  Governor,  18  Ala.  767.  And 
hence,  of  course,  a  counterclaim  not  a  matter  of  recoupment 
could  not  have  been  made  an  issue  in  the  case,  nor  concluded 
by  the  judgment  therein. 

It  is  contended,  however,  that  the  error,  if  any,  committed 
by  the  trial  court  in  excluding  evidence  of  set-off  was  with- 
out injury,  in  that  the  defendant  failed  to  sustain  the  plea, 
the  ruling  of  the  court  having  been  made  after  all  the  testi- 
mony on  this  point  had  been  adduced.  We  cannot  pass 
upon  the  sufficiency  of  the  evidjuce  on  any  controverted 
issue  of  fact.  That  question  is  for  the  determination  of  the 
jury.  If  there  was  any  evidence,  however  weak  and  incon- 
clusive it  may  have  been,  tending  to  support  defendant's 
plea  of  set-off,  the  error  in  excluding  it  cannot  be  said  to 
have  involved  no  injury  to  him,  as  we  cannot  know  what 
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effect  it  would  have  had  on  the  minds  of  the  jury.  That 
there  was  such  evidence,  the  record  before  as  olearlj  demon- 
strates. 

Parol  evidence  of  the  judgment  rendered  by  the  justice  of 
the  peace  should  not  have  been  received,  on  the  Bhowing 
made.  It  should,  at  least,  have  been  made  to  appear  that 
the  justice  had  been  in  office  continuously  since  its  rendition, 
or  that  he  had  succeeded,  after  being  out  one  or  more  terms, 
to  the  same  justiceship  which  he  held  at  the  time  of  the 
judgment.  Otherwise  there  is  no  presumption  of  loss  or  de- 
struction of  the  papers,  or  the  judgment  entry,  from  a  fail- 
ure to  find  them  or  it  in  his  office  at  the  time  of  the  search 
proved.  Non  constat  but  that  the  docket  on  which  the  judg- 
ment entry  was  made  had,  as  required  by  law,  been  delivered 
to  another  justice,  and  never  returned  to  the  magistrate  who 
rendered  the  judgment. 

For  the  error  pointed  out  above,  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remanded. 

Error.  —  Errors  are  presumptively  prejudicial,  and  one  claiming  them  to 
be  harmleaa  moat  show  their  innocuous  character:  Dayhank  T.  Hannibal  etc 
R.  R.Co.,  103  Mo.  670;  23  Am.  St.  Rep.  901. 

Skcokdart  Evidbnob,  when  Admissible. — Befor*  secondary  evidenoe 
of  the  contents  of  a  writing  can  be  received,  it  mast  b«  shown  to  have  ex. 
isted,  to  be  lost  or  destroyed,  to  be  without  the  jurisdiction  of  the  eourt,  or 
to  be  in  the  possession  of  the  adverse  party,  who  refuses  to  produce  it,  and 
that  the  party  offering  the  secondary  evidence  has  searched  for  and  used 
all  reasonable  diligence  to  procure  the  original:  Wiseman  v.  North  Pacific 
R.  R.  Co.,  20  Or.  426;  23  Am.  St.  Rep.  136,  and  particularly  note.  This 
rule  applies  to  recorda  of  courts:  Warfield't  Will,  22  CaL  61;  83  Am.  Dec 
49;  Pruden  v.  Alden,  23  Pick.  184;  34  Am.  Dec  51;  Lyon  v.  Boiling,  14 
Ala.  753;  48  Am.  Doc  122,  and  note;  MarUn  v.  Williamit,  42  Miss.  210;  97 
Am.  Dec.  456,  and  note. 

Set-off,  whbn  need  not  be  Pleaded  by  Defendant. — A  defendant 
ia  not  bound  to  set  o£f  his  debt  against  the  plaintiff's  demand,  except  in 
suits  before  a  justice  of  the  peace:  Morton  v.  Bailey,  1  Scam.  213;  27  Am. 
Dec.  767.  Compare  the  eases  collected  upon  this  question  in  note  to  Wood- 
ruff V.  Oarner,  89  Am.  Dec.  492.  A  defendant  having  failed  to  set  off  a 
cross-demand  in  an  action,  he  is  not  thereby  precluded  from  availing  bimseif 
thereof  at  another  tims:   fPsoMr  v.  Brown,  87  Ala.  681^ 
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Watsbs  —  RiOHT  ov  Na^oation  and  Riparian  Rights. — A  navigable 
river  ia  pablio,  bnt  its  baaka  are  private  property,  and  the  right  to 
ase  the  stream  as  a  highway,  and  the  right  to  land  for  the  purpose  of 
receiving  and  discharging  freight  and  passengers,  are  distinct,  so  that 
those  navigating  the  river  have  no  right,  as  incident  to  the  right  of  navi- 
gation, to  land  upon  and  use  the  bank  at  other  places  than  a  pnblio 
landing,  for  the  purpose  of  loading  or  unloading  vessels,  without  the 
consent  of  the  owner,  except  in  cases  of  peril  or  necessity. 

Watsbb  —  RiQHT  TO  Maintaui  Pbivate  Landimq.  —  Riparian  owners 
have  the  right  to  construct  private  wharves  and  landings  on  navigable 
streams,  subject  to  the  public  right  of  navigation.  The  owner  has  the 
■ame  dominion  and  power  to  control  such  landings  as  amy  other  private 
property,  and  to  posaaes  and  at*  the  same  to  the  ezclusioa  of  the  pub* 
lie  Hence  the  right  to  raft  timber  does  not  imply  or  carry  with  it  the 
right  to  deposit  or  store  logs  or  timber  upon  such  private  property  pre* 
paratory  to  its  being  rafted. 

Waters  —  Pdblio  and  Pkivati  Whakf. — If  a  wharf  or  landing  on  a 
navigable  stream  is  public,  the  owner  is  under  obligation  to  concede  to 
others  the  privilege  of  landing  their  goods.  If  it  is  private,  he  has  the 
exclusive  right  to  its  use  and  enjoyment,  or  to  permit  such  parties  to 
use  it  as  he  sees  proper. 

Waters  —  Wharf,  whether  Public  or  Private.  —  Whether  or  not  a 
wharf  or  landing  is  public  or  private  depends  upon  the  ownership  of 
the  soil,  the  purposes  for  which  it  was  built,  the  authority  by  which 
it  was  erected,  the  uses  to  which  it  has  been  applied,  and  the  nature 
•nd  character  of  the  structure.  If  the  land  on  which  it  is  constructed 
is  Tested  in  the  public,  or  if  built  by  public  authority  on  land  con- 
demned, or  if  at  the  terminus  of  a  public  highway,  practically  forming 
a  part  thereof,  or  if  it  has  heen  dedicated  by  the  owner  to  the  use  of  the 
public,  it  may  be  regarded  as  a  public  wharf  or  landing. 

Waters — Private  Wharf,  What  Constitutes.  —The  right  to  erect  a 
wharf  or  landing  on  a  navi_'able  stream  having  its  foundation  in  the 
ownership  of  the  land,  when  erected  by  an  individual  at  his  own  ex- 
pense, it  is  private  property.  The  public  may  acquire  an  easement  or 
right  to  the  use  of  such  lauding  by  dedication  on  the  part  of  the  owner 
of  the  soil;  but  its  use  by  individuals,  with  the  permission  of  the  owner, 
does  not  give  the  public  the  right  to  use  it  without  his  consent;  and  its 
use  by  the  public,  with  his  permission,  for  a  number  of  years,  and  for 
his  own  emolument,  will  not  amount  to  a  dedication. 

Waters  —  Private  Wharf  —  Rights  of  Owner.  —  The  objects  for  which 
a  private  landing  on  a  navigable  stream  may  be  held  and  used  may  bo 
public  without  aflfecting  its  private  character.  In  such  case  there  is 
an  implied  license  to  vessels  to  use  it  for  receiving  and  discharging 
freight  and  passengers;  and  also  to  all  persons  to  occupy  it  for  lawful 
and  customary  purposes;  but  the  owner  may  at  any  time  revoke  the 
license  as  to  the  entire  public,  or  withhold  permission  from  particular 
vessels  or  persons. 

Waters  —  Private  Wharf  —  Rights  of  Owner.  —  The  owner  of  a  private 
landing  or  wharf  may  prohibit  its  use  for  storing  and  keeping  of  timber 
to  be  rafted,  wliich  may  obstruct  free  access  to  and  from  vesseUk 
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Oeorge  W.  Taylor,  for  the  appellant. 
Tayloe  and  Johnston,  for  the  appellee. 

Clopton,  J.  The  action  is  brought  by  appellant  to  recover 
damages  alleged  to  have  been  sustained  by  the  refusal  of  de- 
fendant, who,  the  complaint  avers,  is  the  keeper  and  owner  of  a 
public  warehouse  and  landing  on  the  Tonibigbee  River,  a  navi- 
gable stream,  to  receive  at  the  landing  for  shipnictit  pine  tim- 
ber tendered  by  plaintiff,  or  to  permit  him  to  deposit  the  same 
at  the  landing,  preparatory  to  being  rafted  by  the  river  to  mar- 
ket. The  complaint  avers  that  defendant  had  the  means  of 
receiving  the  timber,  and  that  plaintiff  was  ready  and  offered 
to  pay  a  proper  reward  therefor.  It  is  obvious  that  the  grava- 
men of  the  action  is  the  refusal  of  defendant  to  permit  the  upe 
of  the  landing  for  the  safe-keeping  and  storage  of  the  tiniber 
until  it  could  be  rafted,  not  the  violation  of  any  right  inci- 
dent or  appurtenant  to  the  right  of  navigation.  The  demurrer 
to  the  complaint,  which  was  sustained  by  the  court,  involves 
the  inquiries,  What  are  the  rights  of  the  public  in  respect  to 
the  use  of  the  landings,  and  what  the  duty  of  defendant  in 
regard  to  the  storage  of  timber? 

While  the  authorities  are  not  in  entire  harmony  in  reference 
to  the  respective  rights  of  navigators  of  public  streams  above 
the  ebb  and  flow  of  the  tide,  and  of  riparian  owners,  the  better 
opinion  seems  to  be,  that  the  right  to  the  use  of  the  stream  as 
a  highway,  and  to  land  for  purposes  of  receiving  and  dischar- 
ging freight  and  passengers  are  distinct,  and  those  navigating 
the  river  have  no  right,  as  incident  to  the  right  of  navigation, 
to  land  upon  and  use  the  bank  for  the  purpose  of  loading  or 
unloading  vessels,  without  the  consent  of  the  owner,  unless  in 
cases  of  necessity.  In  Washburn  on  Easements,  554,  the  au- 
thor observes:  "In  regard  to  the  right  to  land  upon  other 
points  of  the  banks  of  a  navigable  stream  than  those  which 
have  in  some  way  become  public  landings,  the  law  would 
seem  to  confine  it  to  cases  of  necessity,  where,  in  the  proper 
exercise  of  the  right  of  passage  upon  the  stream  of  water,  it 
becomes  unavoidable  that  one  should  make  use  of  the  bank 
for  landing  upon,  or  fastening  his  craft  in  the  prosecution  of 
his  passage."  In  Bainhridge  v.  Sherlock,  29  Ind.  364,  95  Am. 
Dec.  644,  it  is  said:  "The  river  being  public,  and  its  banks 
being  private,  it  is  not  difficult  to  discover  the  true  foundation 
of  those  riparian  rights  known  as  wharf  rights.  It  is  essen-i 
tial  to  the  successful  prosecution  of  his  business  that  the 
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navigator  shall  make  frequent  landings  to  lade  and  unlade, 
to  receive  and  discharge  passengers,  and  to  receive  supplies. 
But  except  in  case  of  some  peril  or  emergency  of  navigation,  he 
cannot  thus  land  without  the  consent  of  the  riparian  owner, 
and  in  return  for  the  privilege  of  landing,  a  reasonable  compen- 
sation may  be  demanded.     This  is  the  origin  of  wharfage." 

Riparian  owners  have  claimed  and  exercised  the  right  to 
construct  wharves  and  landing-places  on  navigable  streams 
from  the  earliest  settlement  of  this  country,  subject  to  the 
limitation  that  the  public  easement  or  servitude  is  not  im- 
paired. The  owner  has  the  same  dominion  and  power  to  con- 
trol such  landing-places  as  any  other  private  property,  and  to 
possess  and  use  the  same  to  the  exclusion  of  the  public.  The 
right  to  raft  timber  does  not  imply  or  carry  with  it  the  right 
to  deposit  upon  private  property  preparatory  to  being  rafted. 
Campbell,  J.,  says:  "The  right  to  raft  logs  down  the  stream 
does  not  involve  the  right  of  booming  them  upon  private  prop- 
erty for  safe-keeping  and  storage,  any  more  than  the  right  to 
travel  a  highway  justifies  the  leaving  of  wagons  standing 
indefinitely  in  front  of  private  dwellings  or  stores":  Lorman 
V.  Benson,  8  Mich.  18;  77  Am.  Dec.  435.  The  plaintiff  has 
no  common-law  right  to  store  or  deposit  logs  or  timber  at  a 
private  landing  for  the  purpose  of  rafting. 

The  plaintiff,  however,  bases  his  right  to  recover  on  the 
alleged  ground  that  the  landing  is  public.  Wharves  or  land- 
ings may  be  either  private  or  public  in  their  nature.  If  public, 
the  owner  is  under  obligations  to  concede  to  others  the  privi- 
lege of  landing  their  goods;  if  private,  he  has  the  right  to  the 
exclusive  use  and  enjoyment,  or  to  permit  such  individuals  to 
enjoy  it  as  he  sees  proper.  Whether  a  wharf  or  landing  is 
public  or  private  depends  upon  the  ownership  of  the  soil,  the 
purposes  for  which  it  was  built,  the  authority  by  which  it  was 
erected,  the  uses  to  which  it  has  been  applied,  and  the  nature 
and  character  of  the  structure.  If  the  land  on  which  it  is 
constiucted  is  vested  in  the  public,  or  if  built  by  public  au- 
thority on  land  condemned,  or  if  it  be  at  the  terminus  of  a 
public  highway,  and  practically  forms  a  part  thereof,  or  has 
been  dedicated  by  the  owner  to  the  use  of  the  public,  it  may 
be  regarded  a  public  wharf  or  landing.  The  right  to  erect  a 
landing  on  a  navigable  stream  having  its  foundation  in  the 
ownership  ofthe  land,  when  erected  by  an  individual  at  his  own 
expense,  it  is  private  property:  Tf7m?/  Case,  3  Bland,  361.  It 
is  well  settled  that  the  public   may  acquire  an  easement,  a 
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right  to  the  use  of  euch  landing,  by  dedication  on  the  part  of 
the  owner  of  the  soil.  But  use  by  individuals,  with  the  per- 
mission of  the  owner,  does  not  give  the  public  the  right  to 
do  the  same  without  his  consent.  Use  by  the  public,  with  his 
permission  and  for  his  own  emolument,  for  no  number  of 
years  will  amount  to  dedication. 

In  Post  V.  Pearsnll,  22  Wend,  425,  after  an  elaborate  con- 
sideration of  the  question,  it  was  held  that  the  public  have 
not  the  right,  against  the  will  of  the  owner,  to  use  and  occupy 
the  land  adjoining  navigable  waters,  as  a  public  landing  and 
place  of  deposit  of  property,  in  its  transit  to  and  from  vessels 
navigating  such  waters,  although  such  user  has  been  con- 
tinued upwards  of  twenty  years,  with  the  knowledge  of  the 
owner.  In  O'Neill  v.  Annett,  27  N.  J.  L.  290,  72  Am.  Dec. 
864,  the  action  was  brought  to  recover  damages  for  the  de- 
fendant's refusal  to  permit  vessels  to  discharge  a  cargo  of  coal 
upon  his  wharf.  The  declaration  alleged  that  it  was  a  pub- 
lic wharf,  and  the  jury  so  found.  The  wharf  was  built  by 
defendant  at  his  own  expense  more  than  twenty  years  pre- 
viously. A  public  turnpike  passed  or  terminated  near  the 
wharf,  but  it  does  not  appear  that  it  extended  to  the  landing, 
or  that  there  was  any  connection  between  them,  except  that 
the  public  passed  and  repassed  from  one  to  the  other  without 
interruption.  During  the  whole  period  of  its  existence,  ves- 
sels had  been  in  the  habit  of  loading  and  unloading  at  the 
wharf,  and  it  had  been  used  by  persons  in  the  vicinity  as  a 
place  of  deposit  for  lumber,  wood,  brick,  and  other  materials, 
the  owner  being  paid  for  such  use.  It  was  ruled  that  the 
wharf  was  private  property,  and  that  the  consent  of  the 
owner  must  be  obtained  before  the  public  have  a  right  to  use 
it.  It  is  said:  "It  is  diflicult  to  conceive  of  evidence  that 
could  more  clearly  negative  the  idea  of  dedication  to  public 
use,  or  more  satisfactorily  establish  the  fact  that  the  proprie- 
tor was  using  the  property  for  his  own  private  emolument." 

The  objects  for  which  a  private  landing  may  be  held  and 
used  may  be  public,  without  affecting  its  private  character. 
In  such  case  there  is  an  implied  license  to  vessels  navigating 
the  stream  to  use  it  for  receiving  and  discharging  freight  and 
passengers,  and  also  to  all  persons  to  occupy  it  for  lawful  and 
accustomed  purposes;  but  the  owner  may  at  any  time  revoke 
the  license  as  to  the  entire  public,  or  withhold  permission 
from  particular  vessels  or  persons:  Sicnrds  v.  Edgar,  59  N.  Y. 
28;  17  Am.  Rop.  295;  Steele  v.  Sullivan,  70  Ala.  589.     The 
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fair  inference  is,  that  a  landing  on  a  navigable  river  is  in- 
tended for  the  loading  or  unloading  of  the  craft  navigating 
the  river,  and  as  the  place  of  deposit  of  such  freight  as  they 
usually  transport.  The  owner  is  authorized  to  prohibit  the 
use  of  a  landing  intended  and  applied  to  such  purposes,  for 
unusual  and  unaccustomed  purposes,  such  as  the  storage  and 
keeping  of  timber  to  be  rafted,  which  may  obstruct  free  ac- 
cess to  and  from  the  vessels. 

The  complaint  does  not  aver  sufficient  facts  to  show  plain- 
tiff's right  to  deposit  his  timber  at  the  landing,  nor  the  duty 
of  defendant  to  allow  it  to  be  stored. 

Affirmed.  

Whark — Right  to  Erect. — The  right  to  erect  a  wharf  ii  founded 
either  upon  the  ownership  of  the  soil  or  the  right  of  eminent  domain:  J^- 
fersonmlU  v.  Louisville  etc.  Co.,  27  Ind.  100;  89  Am.  Dec.  495.  The  riparian 
owner  of  land  adjacent  to  water  may  erect  a  wharf  out  to  the  navigable 
waters,  if  the  water  is  navigable  in  fact,  and  if  not  so  navigable,  he  may 
construct  anything  he  pleases  to  the  thread  of  the  stream.  And  his  right 
cannot  be  taken  away,  or  its  value  lessened,  even  for  public  use,  without 
compensation,  or  without  due  process  of  law,  and  it  cannot  be  taken  at  all 
for  private  use:  Janesville  v.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123, 
and  note;  Union  Depot  etc.  Tr.  Co.  v.  Brunswick,  31  Minn.  297;  47  Am.  Rep. 
789. 

Privatk  Wharf  Distinguishbd  trom  Public  Wharf.  —  A  wharf  ia 
private  when  built  by  individuals;  when  built  by  the  city  authorities  under 
the  provisions  of  the  general  law,  it  is  a  public  wharf:  Jefferaonville  r.  Louia- 
vilk  etc.  Co.,  27  Ind.  100;  89  Am.  Dec.  495. 

Navigablb  RrvEB,  Right  of  Puruhaseb  thereon  to  Eriot  Whakvesz 
See  note  to  Sherlock  v.  Bainhridge,  13  Am.  Rep.  313. 

Wharf.. —  As  to  the  right  to  moor  against  a  wharf  in  a  public  water- 
eonrse,  see  note  to  Low  v.  Orand  Trunk  R'y  Co.,  39  Am.  Rep.  337.  As  to 
the  right  of  a  navigator  to  land  or  deposit  goods  on  private  property  adjoin- 
ing the  watercourse,  see  note  to  Davia  v.  Winskw,  81  Am.  Deo.  687,  688. 


New  Deoatub  v.  Berry. 

[90  Alabama,  432.] 
MuNioiPAL  Corporation's  Power  to  Enact  Quarantinb  Obdikavoh.  — 
A  municipal  corporation  has  no  power  to  establish  and  enforee  quaran- 
tine ref,nilatioti3,  when  such  power  is  not  expressly  nor  impliedly  granted, 
nor  incident  to  any  power  granted  in  its  charter,  or  etuential  to  the  de- 
clared objects  and  purposes  of  the  corporation.  Henee  it  is  not  liabW 
for  compensation  to  an  officer  employed  by  it  to  enforce  rach  r^pUatiMMk 

C.  A.  Castle,  and  Wert  and  Speake^  for  the  appellants 

•7.  M.  Bvford,  for  the  appellee. 
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McClellan,  J.  "It  is  a  general  and  undisputed  propo- 
sition of  law  that  a  inunici{)al  corporation  possesses  and 
can  exercise  the  following  powers,  and  no  others:  1.  Those 
granted  in  express  words;  2.  Those  necessarily  or  fairly  im- 
plied in  or  incident  to  the  powers  expressly  granted;  8.  Those 
essential  to  the  declared  objectf  and  purposes  of  the  corpora- 
tion,—  not  simply  convenient,  but  indispensable":  1  Dillon 
on  Municipal  Corporations,  sec.  89;  Smith  v.  Newhern,  70 
N.  C.  14;  16  Am.  Rep.  766;  Cook  County  v.  McCren,  93  111. 
2".G;  Mayor  etc.  v.  Wetumpka  Wharf  Co.,  63  Ala.  611;  Eujavla 
V.  McNah,  67  Ala.  590;  42  Am.  Rep.  118. 

Applying  this  statement  of  the  powers  of  municipal  corpora- 
tions —  which  is  said  by  high  authority  to  be  '*  the  best  sum- 
mary of  all  the  decisions  upon  that  point  to  be  found  in  all 
the  books"— to  the  charter  of  the  town  of  New  Decatur  as 
it  was  organized  and  existed  in  1888,  the  conclusion  must  be 
against  the  power  then  exercised  by  that  municipality  to  de- 
clare, establish,  and  enforce  quarantine  against  the  town  of 
Decatur.  New  Decatur  was  organized  under  chapter  1,  title 
14,  of  the  code,  sees.  1486-1516,  and  its  power  to  the  end  in 
question  must  be  referable  to  that  statute,  if  it  exists  at  all. 
Confessedly,  no  such  power  is  conferred  by  express  words; 
confessedly,  also,  no  such  power  is  essential  —  not  simply 
convenient,  but  indispensable  —  to  the  declared  objects  and 
purposes  of  the  corporation.  And  certainly,  though  not  con- 
fessedly in  this  case,  the  power  to  establish  quarantine,  and 
prohibit  persons  and  property  from  coming  or  being  removed 
into  the  town  from  Decatur,  cannot  be  said  to  be  necessarily 
or  fairly  implied  in  or  incident  to  the  express  grants  of 
power,  which  are:  To  pass  by-laws  to  enforce  the  powers 
granted;  to  prevent  and  remove  nuisances;  license,  etc.,  shows, 
amusements,  and  retailers;  to  restrain  and  prohibit  gaming, 
houses  of  ill-fame,  disorderly  conduct,  etc.;  to  establish 
watches,  and  appoint  captains  thereof;  to  establish  and  regu- 
late markets  and  town  prisons,  sink  and  repair  public  wells, 
etc.,  and  keep  in  repair  streets,  alleys,  and  drains;  to  license 
and  regulate  vehicles  carrying  for  hire;  to  appoint  a  marshal, 
clerk,  treasurer,  and  other  necessary  officers,  and  provide 
their  conipensation;  to  impose  fines  and  provide  for  their  col- 
lection; to  supply  vacancies  in  corporate  offices;  to  purchase 
and  hold  property,  and  dispose  of  the  same;  to  exercise  such 
other  powers  as  are  conferred  by  law;  and  to  levy  and  collect 
annual  taxes  on  property.      How  the  granting  of  either  of 
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these  several  powers  could  be  made  the  basis  for  a  necessary 
or  fair  implication  that  the  legislature  intended  also  to  confer 
the  power  to  establish  quarantine  is  not  conceivable.  How 
the  power  to  prohibit  persons  from  coming  into  the  town,  under 
any  circumstances,  can  in  any  just  sense  be  said  to  be  inci- 
dent to  any  of  the  powers  enumerated,  we  are  unable  to  see. 
Every  power  conferred  may  be  fully  exercised  and  efTectuated 
without  the  exercise  of  the  power  here  claimed.  No  power 
conferred  would,  in  the  slightest  degree,  be  aided  by  the  exer- 
cise of  the  power  claimed  here.  The  power  claimed  is  not  ex- 
pressly granted;  it  is  not  implied  in  or  incident  to  any  power 
granted;  it  is  not  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation;  it  does  not  exist. 

The  employment  of  the  appellee  by  the  corporate  authori- 
ties as  "  chief  of  the  quarantine  guard"  cannot  find  justifica- 
tion or  authorization  under  the  power  "  to  establish  night  and 
day  watches  and  patrols,  and  to  appoint  captains  thereof." 
The  watches  and  patrols  thus  provided  for  are  for  the  ordi- 
nary police  of  the  town,  charged  with  the  conservatism  of 
peace  and  good  order,  and  the  enforcement  of  authorized 
ordinances  of  the  municipal  government.  None  of  these 
duties  were  to  be  performed  by  the  alleged  quarantine  guard, 
or  the  appellee  as  chief  of  that  guard.  He  was  employed,  if 
at  all,  solely  for  the  purpose  of  discharging  functions  with 
which  the  municipality  had  no  power  to  clothe  him,  and 
rendering  services  which  were  not  in  furtherance  of  any 
municipal  object  or  purpose.  The  corporate  authorities  hav- 
ing no  power  to  establish  quarantine  regulations,  they  of 
course  were  without  authority  to  execute  and  enforce  them, 
and  without  authority  to  bind  the  town  to  payment  for  ser- 
vices rendered  in  the  execution  and  enforcement  of  the  ultra 
vires  ordinance  or  resolution.  And  the  attempt  to  ratify  the 
action  of  the  intendant,  in  employing  appellee  and  assuring 
him  that  his  services  would  be  remunerated,  was  eqnallj 
abortive  as  fixing  any  liability  on  the  town:  1  Dillon  tn 
Municipal  Corporations,  sees.  463-465. 

The  judgment  of  the  city  court  is  reversed,  and  judgment 
will  be  here  rendered  for  the  appellant,  defendant  below. 


McNiciPAL  Corporations  —  Qttarantihi  Obdimanob.  —  Aa  to  the  power 

vf  municipalities  and  other  pnblio  bodies,  in  case  of  eontagioo,  t*  eetablieh 
pest-houses  and  enforce  quarantine  regulations,  and  to  compel  those  sick  witli 
eontagious  diseases  to  remove  to  the  pest-houses,  or  to  isolate  themselves,  see 
extended  note  to  Markham  t.  Brown,  92  Am.  De&  76-80;  Tram  ▼.  Boitm 
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tie.  Co.,  144  Htm.  828;  69  Am.  Rep.  113,  and  note  1I6-II8;  Oreensftoro  v. 
Ekftnr^eiek,  80  Ala.  570;  60  Anu  Rep.  130;  Koseiuaho  r.  Shmbery,  68  Miss. 
469,  ante,  p.  881. 

MrMIOIFAL   OORPOBATIOV  —  LlABIUTT   FOR  SbRTIOBS  Or  ▲   PhT.SICIAN. — 

A  oity,  anle«s  prohibited  by  ita  cbancr,  is  liable  for  the  service*  of  a  pliysi' 
oian  employed  by  •  oommitte*  aiuuuiiug  to  act  for  it,  when  auch  services 
have  beea  rendered,  in  attending  persons  diseased  with  sniall-pox,  within 
iti  limita,  with  know. edge  of  its  officers,  and  without  notice  that  the  coii- 
tnMl  of  •mployment  is  not  recognized  aa  valid  and  binding,  although  the 
Miporation  has  not  formally  oonferred  authority  on  the  oommittee  to  make 
■Mh  a  WBtcMit   Wmrd  v.  Forttt  Oiwe,  20  Or.  855. 


Thomas  v.  Glazbnbb. 

(W  Alabama,  K7.1 
BuKWTioiT  tAL>  AS  SATISFACTION  ov  JcDGHKMT.  —  When  property  ia  sold 
ky  direction  of  the  plaintiff  in  execution,  with  notice  of  a  defect  in  the 
tHla,  and  he  bids  it  off  for  a  price  sufficient  to  pay  the  judgment,  the 
ktUer  ia  thereby  aatiafied;  and  in  the  absence  of  frand,  imposition,  or 
■aiitake,  he  cannot  repudiate  the  pnrohaae  nor  resist  the  effect  of  his  bid 
«n  the  mere  ground  that  defendant  in  exeoution  bad  no  title  to  nor  in* 
tereat  in  the  property. 

Cecil  Browne,  for  the  appellants. 

B.  F.  Wilson  and  W.  B.  Castleherry,  for  the  appellee. 

Clopton,  J.  This  proceeding  is  a  motion  made  by  appel> 
lants  to  entire  satisfaction  of  a  judgment  obtained  by  ap- 
pellee against  them,  in  the  circuit  court  of  Talladega  County. 
The  motion  is  based  on  the  following  admitted  facts:  An  exe- 
cution issued  on  the  judgment,  March  13,  1889,  was  levied 
by  the  sheriff  on  certain  land  as  the  property  of  D.  B.  Ri.^er, 
one  of  the  defendants  in  execution.  The  land  was  sold  under 
the  execution  on  the  first  Monday  of  July,  1889,  and  pur- 
chased by  appellant  at  a  price  sufficient  to  pay  the  entire 
judgment,  principal,  interest,  and  cost.  At  the  sale  notice 
was  given  that  the  land  did  not  belong  to  Riser.  Appellee 
having  ascertained,  after  the  sale,  that  he  had  no  title  to  the 
land  nor  interest  therein,  refused  to  pay  the  amount  of  the 
costs,  and  to  credit  the  judgment  with  the  amount  of  liis  hid 
in  excess  to  the  costs,  and  accept  a  deed  from  the  Bherifl".  The 
validity  of  the  judgment  and  the  regularity  of  the  execution 
and  sale  are  not  controverted,  neitlier  is  there  any  pretense 
of  fraud,  imj^osition,  or  surprise.  The  land  was  levied  upon 
and  sold  at  the  instance  of  the  appellee,  who  purchased  with 
notice  of  the  defect  of  title. 
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However  irreconcilable  may  be  the  judicial  decisions  as  to 
whether  a  purchaser  at  a  sheriflf's  sale  under  execution,  where 
there  is  neither  fraud,  imposition,  or  surprise,  will  be  relieved 
from  the  effect  of  his  bid,  on  the  mere  ground  that  the  de- 
fendant in  execution  had  no  title  or  interest  whatever  in  the 
property,  this  is  not  an  open  question  in  this  state.  By  our 
decisions,  the  doctrine  of  caveat  emptor  has  been  uniformly 
applied  to  sales  made  by  the  sheriff  under  execution;  the  pur- 
chaser buys  at  his  own  risk,  and  renders  himself  liable  for  the 
amount  of  his  bid,  notwithstanding  the  defendant  in  execu- 
tion has  no  title  to  the  property.  If  the  plaintiff  in  execution 
purchases,  his  purchase  operates  an  irrevocable  satisfaction 
of  the  judgment,  from  which  a  court  of  equity  will  not  relieve 
him,  especially  when  he  buys  with  notice  of  the  defect  of 
title:  McCartney  v.  King^  25  Ala.  681  j  Goodbar  v.  Daniel,  88 
Ala.  583;  16  Am.  St.  Rep.  76.  Had  a  stranger  purchased, 
and  the  sheriff  received  the  money,  the  result  would  have 
been  satisfaction  of  the  execution  pro  tanto;  and  when  prop- 
erty is  levied  on  and  sold  by  direction  of  the  plaintiff  in  exe- 
cution, and  he  bids  it  off,  at  a  price  sufficient  to  pay  the  entire 
judgment,  the  law  appropriates  the  bid  to  the  discliarge  of  the 
execution  and  satisfaction  of  the  judgment,  notwithstanding 
he  may  refuse  to  accept  the  property:  Halcombe  v.  Louder' 
milk,  3  Jones,  491. 

We  decide  nothing  as  to  effect  of  the  statute  of  frauds;  this 
question  was  not  raised  in  the  circuit  court,  and  cannot  be 
raised  the  first  time  in  this  court.  All  we  decide  is,  that  on 
the  agreed  state  of  facts,  if  there  be  nothing  else,  the  motion 
to  enter  satisfaction  should  have  been  granted. 

Reversed  and  remanded. 

Execution  Sale  as  Satisfaction  of  J  odomknt.  —  A  pnrchaser  at  mi 
execution  sale  will  not  be  relieved  from  the  effect  of  his  bid  because  the  exe- 
cution defendant  had  no  title  to  the  property  sold.  His  bid  is  an  irrevocable 
satisfaction  of  the  judgment  to  the  extent  of  the  sum  bid:  Goodbar  Co,  v. 
Daniel,  88  Ala.  583;  16  Am.  St.  Rep.  76,  and  note.  No  defect  or  want  of 
title  can  relieve  a  purchaser  at  an  execution  sale  after  confirmation:  Pretiton 
r.  Breckinridge,  86  Ky.  619;  Humphrey  v.  Wade,  84  Ky.  391.  Where  a 
judgment  creditor  purchases  at  an  execution  sale,  it  will  be  presumed  that 
payment  was  made  and  the  judgment  satisfied:  Blum  v.  Roy  era,  71  Tex.  668. 
The  rule  of  the  principal  ease,  while  in  harmony  with  the  decisions  and  prac- 
tice in  some  of  the  states,  is  not  in  harmony  with  the  weight  of  autliority. 
Generally,  where  no  1)enefit  to  the  plaintiff  has  accrued  through  an  execution 
sale,  either  because  the  proceedings  at  or  anterior  to  it  were  void,  or  betanse 
the  defendant  had  no  interest  in  the  property  sold,  the  plaintiff  is  entitled 
to  have  the  apparent  satisfaction  resulting  from  tlie  sale  set  aside,  aiul  thore- 
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apon  hia  right  to  execation  npon  his  jadgment  in  revived:  Freeman  on 
Jadgmento,  mo«.  478,  478  a;  Hugha  v.  Streeter,  24  IlL  647;  76  Am.  Deo.  777; 
TmimMmd  r.  Snuth,  VO  Tex.  466;  70  Am.  Deo.  400;  Magtdrt  r.  Marka^  28  Mo. 
lOS;  76  Am.  D«a  121;  Co^oUt  t.  Baeon,  21  Conn.  461}  66  Am.  Dm.  671} 
Onm  V.  Sam*,  47  0»L  002. 


MONTOOMBRY    V.    CbOSSTHWAIT. 
(90  Alabama.  S&8.J 
VmOTIABLB    IhsTBOMBNTS  —  CONTINOBMOT   MOT    DsSTROTIMa    KbOOTIABII/' 
ITT.  —  A  atipulation  in  a  promissory  note  to  pay  ooata  of  ooUectiug,  if 
not  paid  at  maturity,  does  not  destroy  its  negotiability. 
MaooTiABLB  Imbtkdmbnts  —  Altxration .  —  The   material  alteration  of  a 
promissory  note  by  any  of  the  parties  thereto  discharges  from  liability 
thereon  all  other  parties  not  consenting  to  or  authorixiog  saoh  altera- 
tion, whether  it  is  to  the  benefit  or  detriment  of  the  parties  oWjecting. 

■■SOTIABLS    ImSTBUHBNTS  —  ALTXRATION  —  ADDITION    OF    "it  Co."  —  Th« 

addition  of  *'k  Co."  to  bb  signature,  by  the  maker  of  a  promissory  note, 
withoat  the  knowledge  or  consent  of  the  indorser,  will  discharge  him, 
although  saoh  addition  was  made  withoat  authority  from  the  partner- 
ship. 

HaaoTiABui  Iv strum kkts  —  Alteration  —  Waivsb  or  Disoharob.  — 
Where  the  indorser,  with  full  knowledge  of  the  alteration  of  the  note, 
indorses  and  signs  a  waiver  of  protest  and  notice  thereof  on  the  note, 
and  promises  to  pay  the  same,  he  thereby  waives  the  discharge  other- 
wise resulting  from  the  alteration,  and  ratifies  it,  although  the  waiver 
is  made  without  any  new  consideration. 

HaeoTiABLB  Instruments  —  Alteration  —  Burdkh  of  Proox.  —  When  the 
instrument  sued  on  does  not  bear  on  its  face  any  evidence  of  alteration, 
the  burden  of  proving  that  it  has  been  altered,  after  indorsement,  is 
apon  the  indorser  or  party  relying  on  that  fact  to  defeat  a  recovery. 

Hbootiablb  iNaTRDHENTs  —  Altbkation  —  Estoppel  against  Ini>orsxr. 
—  Where  a  payee  indorses  a  note  before  it  is  signed,  and  delivers  it  to 
ttis  maker  to  sign,  so  as  to  enable  him  to  obtain  money  for  their  joint 
benefit,  he  is  estopped  from  denying  the  authority  of  the  maker  to  sign 
it  in  the  name  of  a  partnership  of  which  he  is  a  member. 

Hbootiabls  Lnstrdments  —  Stipolation  in  Note  fob  Costs  Includes 
Attobnet's  Feb.  —  A  stipulation  in  a  note  to  pay  all  costs  of  collect- 
ing, not  less  than  ten  per  cent,  will  include  a  reasonable  attorney's  fee 
as  well  as  court  costs. 

Hbootiablb  Instrumrnts  —  Waiver  of  Protest  bt  Indorsbr  —  Es- 
toppel.—  Where  an  indorser  indorses  a  waiver  of  protest  and  notice 
thereof  on  the  note,  and  promises  to  pay,  he  is  charged  with  knowledge 
of  all  the  paper  contained  at  that  time;  and  this  is  such  a  recognition  of 
the  binding  force  of  the  contract  that  he  is  thereafter  precluded  from 
making  any  defense  based  on  matters  then  apparent  on  the  faoe  of  the 
instrument. 

Hbootiablb  Instruments  —  Etide.vcs.  —  In  an  action  against  the  indorser 
of  a  note,  the  maker  testifying  that  he  was  not  indebted  to  the  indorser 
at  the  time  of  indorsement,  but  admitting  that  he  had  reoeived  a  loan 
of  stock  from  him  on  which  to  raise  money,  may  state  that  th«  loan  of 
the  stock  was  not  considered  a  debt  between  them. 
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NxGOTIABLK  TusTRUMlSNTS  —  EviDKNCB.  — In  an  action  against  the  in(1orf">r 
ol  a  note,  who  alleges  a  material  alteration  in  the  maker's  signature, 
made  after  indorsement,  evidence  by  the  holder  that  on  presenting  the 
note  to  the  iudorser  on  or  about  maturity,  the  latter  examined  it  thor- 
oaghly  befor*  indorsing  on  it  a  waiver  of  protest  and  notice  thereof,  is 
admissible. 

Ktidbkob  —  PROor  or  Chakactkr.  — A  witness  testifying  to  the  character 
of  a  party  mnst,  on  his  direct  examination,  confine  his  statement  to 
what  that  character  is,  as  upon  his  own  knowledge,  and  he  is  not  al- 
lowed to  substitute  for  his  knowledge  the  means  or  sources  of  it,  although, 
•n  cross-examination,  he  may  be  asked  what  he  has  heard  in  the  com- 
munity  touching  the  character  of  the  party  inquired  about. 

Action  on  a  promissory  note.  This  action  was  brought  by 
J.  D.  Crossthwait  against  J.  A.  Montgomery,  as  the  indorser 
of  a  note  signed  by  Percy  R.  Smith  &  Co.  as  makers.  The 
note  named  the  said  Montgomery  as  payee,  and  showed  the 
following  indorsement:  *'  Pay  to  the  order  of  J.  D.  Crossthwait, 
10-12,  '87,"  with  a  waiver  of  protest  and  notice.  The  note  also 
contained  a  stipulation  that  "  the  undersigned  shall  pay  costs 
for  collecting  above,  not  less  than  ten  per  cent,  on  failure  to 
pay  at  maturity."  The  indorser  alleged  in  defense  a  material 
alteration  in  the  note  after  indorsement,  by  changing  the  sig- 
nature of  the  maker  from  "  Percy  R.  Smith  "  to  "  Percy  R. 
Smith  &  Co.,"  made  without  his  knowledge  or  consent. 
Judgment  for  plaintiff,  and  defendant  appeals.  Other  facts 
are  stated  in  the  opinion. 

Hewitty  Walker,  and  Porter,  for  the  appellants. 

Taliaferro  and  Smithaonf  and  James  A.  Mitchell,  for  the  ap- 
pellee. 

McClellan,  J.  One  of  the  prominent  questions  presented 
by  this  record  is,  whether  the  stipulation  in  a  promissory  note 
to  pay  all  costs  of  collecting,  if  not  paid  at  maturity,  destroys 
its  negotiability.  Upon  no  other  question  in  the  law,  perhaps, 
are  the  authorities  so  irreconcilably  and  at  the  same  time  so 
equally  divided,  both  in  respect  to  the  number  of  adjudged 
cases  and  the  respectability  of  the  courts  upon  either  hand. 
The  following  cases  maintain  the  commercial  character  of 
notes  which  embody  the  stipulation  referred  to:  Stoneman  v. 
Pyle,  35  Ind.  103;  9  Am.  Rep.  637;  Pate  v.  First  Nat.  Bank, 
63  Ind.  264;  Maxwell  v.  MorehaH,  66  Ind.  301;  Proctor  v. 
Baldwin,  82  Ind.  370;  Hubbard  v.  Harrison,  38  Ind.  327; 
Heard  v.  Dubuque  Bank,  8  Neb.  10;  30  Am.  Rep.  811;  Sperry 
v.  Horr,  32  Iowa,  184;  Nickerson  v.  Sheldon^  33  111.  373;  86 
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Am.  Dec.  280;  Dietrich  v.  Bayhiy  23  La.  Ann.  767;  Gaar  v. 
Louisville  Banking  Co.,  11  Bush,  180;  21  Am.  Rep.  209;  Ml- 
aon  Sewing-mnrhine  Co.  v.  Moreno,  7  Fed.  Rep.  806;  Seaton  v. 
ScoviUy  18  Kan.  435;  26  Am.  Rep.  779;  Merrhanli  Nat.  Bank 
T.  Sevier,  14  Fed.  Rep.  671;  Trader  v.  Chidester,  41  Ark.  242; 
48  Am.  Rep.  38;  Fannen*  Nat.  Bank  v.  i2a^^m?^«8«n,  1  Dak. 
60;  Schlesinger  v.  Arline,  31  Fed.  Rep.  648;  Jlnwenstein  v. 
Bamea,  6  Dill.  482;  Adama  v.  Addington,  16  Fed.  Rep.  89. 
And  the  following  sustain  the  doctrine  that  the  stipulation 
involves  such  contingency  and  uncertainty  as  to  the  sum 
payable  as  to  destroy  negotiability:  First  Nat.  Bank  v.  By- 
fium,  84  N.  C.  24;  37  Am.  Rep.  604;  First  Nat.  Bank  v.  Gay, 
«3  Mo.  33;  21  Am.  Rep.  430;  Goodloe  v.  Taylor,  3  Hawks, 
458;  First  Nat.  Bank  v.  Marlow,  71  Mo.  618;  Samstag  v.  Con- 
ley,  64  Mo.  476;  First  Nat.  Bank  v.  Jacobs,  73  Mo.  35;  Woods 
V.  North,  84  Pa.  St.  407;  24  Am.  Rep.  201;  Johnston  v.  Speer, 
92  Pa.  St.  227;  37  Am.  Rep.  675;  First  Nat.  Bank  v.  Larsen, 
60  Wis.  206;  50  Am.  Rep.  365;  Maryland  etc.  Co.  v.  Newman, 
60  Md.  584;  45  Am.  Rep.  750;  Mahoney  v.  Fitzpatrick,  133 
Mass.  151;  43  Am.  Rep.  502;  Jones  v.  Radatz,  27  Minn.  240; 
Cayuga  Co.  Nat.  Bank  v.  Pvrdy,  56  Mich.  6;  AUman  v.  Rit- 
tenshofer,  86  Mich.  287;  13  Am.  St.  Rep.  341;  South  Bend 
Iron  Works  v.  Paddock,  37  Kan.  510;  Farquhar  v.  Fidelity  Co., 
13  Phila.  473. 

The  question  has  never  been  determined  in  this  state.  It 
was  mooted  somewhat  in  the  case  of  Hanover  National  Bank 
V.  Johnson,  90  Ala.  549,  and  dismissed  with  an  indication  on 
the  part  of  the  present  writer  unfavorable  to  the  negotiability 
of  such  instruments.  Such  was  the  inclination  of  my  mind 
at  that  time.  A  more  careful  investigation  into  the  adjudged 
eases,  and  especially  a  more  critical  consideration  of  the  rea- 
sons upon  which  the  divergent  conclusions  of  other  courts  are 
made  to  rest,  have  produced  the  contrary  conviction,  and  lead 
me  to  adopt  the  view  first  advanced  by  the  Indiana  and  Ken- 
tucky courts,  and  which  has  since  received  the  sanction  of  all 
recognized  texts  which  discups  the  point:  Tiedeman  on  Com- 
mercial Paper,  sec.  28b;  1  Randolph  on  Commercial  Paper, 
sees.  205,  206;  1  Daniel  on  Negotiable  Instruments,  sees.  62, 
62  a;  Parsons  on  Bills  and  Notes,  146,  147;  2  Am.  &  Eng 
Ency.  of  Law,  324. 

The  cardinal  principle  that  the  sum  to  be  paid  must  be 
certain  in  amount,  and  not  dependent  upon  contingencies,  is 
fully  recognized  and  accommoiiated   in   this  doctrine.     It  is 
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true,  the  stipulation  involves  a  contingency,  in  that  there  may 
or  may  not  be  any  costs  of  collection  to  be  paid,  depending 
primarily  upon  failure  to  pay  the  note  at  maturity,  and  sec- 
ondarily, upon  whether  the  note  should  be  paid,  even  after 
dishonor,  without  resort  to  attorneys  or  legal  proceedings.  It 
is  true,  also,  that  the  amount  of  such  costs,  if  any,  is  uncer- 
tain. But  it  is  fully  assured  that  no  costs  will  be  incurred 
before  maturity;  and  no  costs  will  have  to  be  paid  at  all,  un- 
less there  is  default  in  the  payment  of  the  sum  promised  at 
maturity;  and  the  paper  ceases  by  reason  of  that  fact  alone 
to  be  a  circulating  medium,  performing  in  a  sense  the  func- 
tions of  money.  So  that  as  long  as  the  paper,  considered 
apart  from  the  stipulation,  would  be  negotiable,  it  will  have 
that  character,  notwithstanding  the  stipulation.  Looked  at 
in  this  way,  stipulated  attorney's  fees  and  costs  of  collection 
after  maturity  stand  upon  the  same  footing  as  to  contingency 
of  liability  therefor,  and  uncertainty  as  to  the  amount  thereof, 
as  do  protest  fees,  attorney's  tax  fees,  court  costs,  and  statutory 
damages,  in  the  event  a  resort  is  had  to  legal  remedies  to 
enforce  payment;  and  it  is  not  conceivable  why  the  former 
class  of  charges  should  destroy  negotiability,  while  the  latter 
confessedly  do  not:  Stoneman  v.  Pyle,  35  Ind.  103;  9  Am. 
Rep.  637;  Gaar  v.  Louisville  Banking  Co.,  11  Bush,  180;  21 
Am.  Rep.  209.  The  Pennsylvania  court  has  said  that  a 
*' promissory  note  is  a  courier  without  luggage,  traveling  on 
the  wings  of  the  wind,  and  should  not  be  lumbered  up"  with 
provisions  of  the  class  under  consideration.  Another  high 
authority  has  declared  that  a  stipulation  for  attorney's  fees  is 
"not  luggage,  but  ballast,"  and  does  not  clog  the  circulation 
of  the  paper,  but  facilitates  its  progress.  To  further  pursue 
the  metaphor,  it  were,  we  think,  more  apt  to  say  that  the 
stipulation  is  neither  luggage  or  ballast,  and  neither  impedes 
or  facilitates  the  flight  of  the  paper  through  the  transactions 
of  commerce,  since  all  persons  are  presumed  to  deal  with  it 
upon  the  assumption  that  it  will  be  paid  at  maturity;  but  is 
for  the  well-being  of  the  "  courier,"  when  its  monetary  func- 
tions have  been  fully  discharged,  and  its  journey  as  a  circu- 
lating medium  has  been  brought  to  an  end  by  default  in 
payment  at  maturity. 

Our  conclusion  is,  therefore,  that  the  note  sued  on  here  was 
for  a  sum  certain,  the  payment  of  which  depended  upon  no 
contingency;  and  being  payable  at  a  bank,  it  is  coinmercial 
paper  within  sections  2094,  2112,  and   2113  of  the  code  of 
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1876,  and  sections  1756  and  1778  of  the  code  of  1886.  The 
demurrer  to  the  complaint,  which  proceeded  on  the  contrary 
EBSuinption,  was  properly  overruled. 

We  understand  the  law  to  be  well  settled  that  a  material 
alteration  of  a  promissory  note  by  any  of  the  parties  thereto 
discliiirges  from  liability  theroon  all  other  parties  not  consent- 
ing to  or  authorizing  8uch  alteration;  and  this  without  regard 
to  whether  the  alteration  is  apparently  or  presumably  to  the 
benefit  or  detriment  of  the  parties  objecting.  Courts  cannot 
undertake  to  say  that  a  party  would  have  made  the  contract 
as  altered,  and  thus  make  it  for  him,  merely  because  its  terms 
are  more  favorable  to  him  than  those  embodied  in  the  original 
instrument,  any  more  than  a  like  conclusion  could  be  justified 
where  the  alteration  imports  additional  liability.  In  the  one 
case,  no  less  than  in  the  other,  the  altered  paper  is  not  the 
contract  which  the  party  has  made;  and  in  neither  case  can 
the  courts  declare  it  to  be  his  contract,  or  enforce  it  as  such. 
The  law  proceeds  on  the  idea  that  the  identity  of  the  contract 
has  been  destroyed;  that  the  contract  made  is  not  the  con- 
tract before  the  court;  that  the  party  did  not  make  the  con- 
tract which  is  before  the  court;  and  so  adjudging,  it  cannot 
go  further,  and  hold  him  bound  by  it  on  speculations,  however 
probable  and  plausible,  that  he  would  or  ought  to  have  en- 
tered into  the  altered  agreement,  because  it  involved  less  lia- 
bility than  tlie  original  and  only  paper  executed  by  him. 
There  are  some  expressions  in  the  books  to  the  contrary. 
They  will,  for  the  most  part,  and  certainly  so  far  as  the  adju- 
dications of  this  court  are  concerned,  be  found  in  cases  where 
the  change  was  prejudicial  to  the  party  complaining;  and 
this  fact  is  made  one  of  the  reasons  for  the  decision  against 
liability,  though  it  might  as  well  have  been  rested  entirely  on 
the  abstract  fact  of  alteration.  Thus  in  the  case  of  Toomer  v. 
Rutland,  57  Ala.  379,  29  Am.  Rep.  720,  reference  is  made 
to  the  prejudicial  character  of  the  alteration;  but  the  conclu- 
sion there  reached  might  better  have  been  based  solely  on  the 
change  in  the  legal  identity  of  the  contract,  —  a  doctrine  there 
fully  recognized  arguendo,  —  entirely  regardless  of  the  effect 
upon  the  promisor.  It  was  not  decided  in  that  case  that  an 
alteration  favorable  to  the  party  seeking  to  avoid  the  instm- 
ment  would  not  release  him.  The  sounder  doctrine,  and 
certainly  the  one  supported  by  the  overwhelming  weight  of 
authority,  is  that  stated  in  Anderson  v.  BeUenrjer,  87  Ala.  334, 
13  Am.  St.  Rep.  46,  and  there  applied  to  a  surety:  that  any 
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material  alteration  by  one  not  a  stranger  to  the  paper,  whether 
injurious  or  not,  avoids  the  contract  as  to  all  parties  not  con- 
senting. It  is  enough  that  if  the  instrument  were  genuine  it 
would  operate  differently  from  the  original;  or,  aa  otherwise 
expressed,  avoidance  will  result  "if  the  alteration  is  one 
which  causes  the  paper  to  speak  a  language  different  in  legal 
effect  from  that  which  it  originally  spoke":  Mahaiwe  Bank 
V.  Douglass,  31  Conn.  170,  181;  Gardner  v.  Walsh,  5  El.  &  B. 
82;  Morrill  v.  Otis,  12  N.  H.  466;  Reeves  v.  Pierson,  23  Hun, 
185;  Humphreys  v.  Guillow,  13  N.  H.  387;  38  Am.  Dec.  499; 
Dicherman  v.  Miner,  43  Iowa,  508;  Lunt  v.  Silver,  5  Mo.  App. 
166;  2  Parsons  on  Bills  and  Notes,  551-564;  Tiedeman  on 
Commercial  Paper,  sec.  394;  3  Randolph  on  Commercial 
Paper,  sec.  1743;  and  many  other  authorities. 

Even  were  the  rules  of  law  otherwise,  we  are  unable  to  see 
how  appellee  could  be  benefited  by  it.  The  appellant  might, 
for  very  good  reasons,  have  preferred  to  indorse  for  Percy  R. 
Smith,  in  preference  to  Percy  R.  Smith  &  Co.,  for  aught  this 
or  the  trial  court  could  know.  It  may  be,  for  instance,  that 
Smith  had  abundant  property  to  pay  his  individual  debts, 
while  the  firm  of  Smith  &  Co.  may  be  wholly  insolvent,  so 
that  the  indorser  for  Smith  individually  would  be  saved 
harmless  on  a  marshaling  of  assets,  while  the  indorser  for 
Smith  &  Co.,  forced  to  look  to  firm  assets,  with  only  the  ex- 
cess of  individual  assets  after  paying  individual  liabilities, 
would  lose  his  claim  in  whole  or  in  part.  So  that  it  could 
not  be  safely  assumed  that  the  change  from  "  Percy  R.  Smith  " 
to  "  Percy  R.  Smith  &  Co."  was  beneficial  to  the  indorser. 

That  the  alteration  was  a  material  one  we  have  no  doubt. 
The  considerations  just  adverted  to  demonstrate  that  it  was; 
and  the  authorities  are  full  to  the  point  that  the  addition  of 
other  names  as  makers  discharges  parties  already  bound  by 
the  paper:  Cases  svpra;  and  Wallace  v.  Jexoell,  21  Ohio  St.  170; 
8  Am.  Rep.  48;  Davis  v.  Coleman,  7  Ired.  424;  Hall  v.  Mc 
Henry,  19  Iowa,  521;  87  Am.  Dec.  451;  Henry  v.  Coats,  17 
Ind.  161;  BrovgJdon  v.  Fuller,  9  Vt.  373;  Anderson  v.  Bellen- 
ger,  87  Ala.  334;  13  Am.  St.  Rep.  46.  The  effect  of  adding 
**&  Co."  was  to  make  that  partnership  and  the  members  of  it, 
on  tlie  face  of  the  paper,  parties  to  it,  whereas  only  one  mem- 
ber of  tliat  firm,  and  he  in  his  individual  capacity  alone,  was 
a  party  to  the  original  contract.  The  precise  alteration  here 
involved  was  adjudged  to  be  a  material  one  in  the  case  of 
Haskell  v.  Champion,  30  Mo.  136. 
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Nor  ii  it  of  motuent,  in  this  connection,  that  in  point  of  ex- 
traneoQS  fact  the  firm  of  Smith  &  Co.  was  not  bound  bj  the 
signature,  because  of  a  want  of  authority  in  Smith  to  sign  the 
firm  name  to  the  paper.  The  court  is  to  determine  the  mate- 
riality  of  the  alteration  by  an  inspection  of  the  instrument. 
Evidence  aliunde  will  be  received  to  show  the  fact  of  altera- 
tion, and,  in  a  proper  case,  also  that  the  alteration  was  in 
accordance  with  the  intention  of  the  parties;  but  with  these 
exceptions  the  court  cannot,  on  the  question  of  materiality, 
look  beyond  the  paper.  Considering  the  original  by  compari- 
son with  the  altered  paper,  it  is  to  determine  whether  the  lat- 
ter, assuming  its  genuineness,  evidences  a  contract  materially 
variant  from  the  former.  It  can  make  no  difference  that  the 
parties  the  addition  of  whose  names  constitutes  the  alteration 
are  not  in  fact  bound  by  the  instrument.  On  the  face  of  it 
they  are  bound.  On  its  face,  therefore,  the  contract  is  not 
identical  with  the  original.  The  legal  identity  of  the  first  is 
destroyed,  and  parties  not  consenting  thereto  are  discharged. 
Thus  in  Haskell  v.  Champion,  30  Mo.  136,  it  was  ruled  that 
the  addition  of  '*&  Co."  to  the  maker's  name  discharged  the 
indorser,  although  there  was  no  such  firm,  but  the  maker  was 
a  member  of  another  firm.  Here  the  firm  clearly  was  not 
bound;  nobody  was  in  fact  bound  but  the  original  maker;  but 
on  the  face  of  the  paper  not  only  he,  but  a  firm  of  which  he 
was  a  member,  was  liable.  The  question  of  materiality  was 
determined,  not  by  the  outside  fact,  but  by  the  paper,  and 
other  parties  were  held  to  be  discharged. 

To  the  pleas  which  set  up  the  alteration  we  have  been  dis- 
cussing it  was  replied  that  the  defendant  indorser,  with  full 
knowledge  of  the  alteration,  indorsed  and  signed  a  waiver 
of  protest  and  notice  of  protest  on  the  note,  "  and  at  divers 
times,  both  before  and  since  the  maturity  of  said  instrument, 
ra{il:ed  the  signature  signed  thereto,  and  the  supposed  altera- 
tion of  said  instrument  by  said  Smith,  and  promised  to  pay 
it";  and  also,  generally,  that  the  defendant  had  waived  the 
right,  and  is  now  estopped  to  plead  said  alteration.  Elimi- 
nating the  legal  conclusions  alleged  in  these  replications, 
there  yet  remain  two  averments  of  fact:  that  with  full  knowl- 
edge of  the  alteration  the  defendant  waived  protest  and  no- 
tice by  indorsement  of  the  note  over  his  own  signature,  and 
promised  to  pay  the  same.  This,  in  our  opinion,  was  a  good 
repli'-ation  to  the  matter  pleaded,  and  the  several  demurrers 
to  it   ueif  properly  overruled.     These  facts,  standing  alone, 
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oonstitote  a  waiver  of  the  discharge  otherwise  operated  by  the 
alteration,  or  the  adoption  of  the  act  of  Smith  in  making  the 
alteration.  The  authorities  are  uniform  to  the  point  that 
such  an  alteration  may  be  made  by  the  consent  of  the  par- 
ties: Ravisies  v.  Alston,  6  Ala.  297;  Hill  v.  Nelms,  86  Ala.  442; 
Tiedeman  on  Commercial  Paper,  sec.  396;  3  Randolph  on  Com- 
mercial Paper,  sec.  1766;  2  Daniel  on  Negotiable  Instruments, 
sec.  412;  2  Parsons  on  Bills  and  Notes,  565.  And  it  is  a  very 
general  proposition,  that  an  act  which  may  be  authorized  or 
consented  to  in  limine  may  be  effectually  ratified  after  it  has 
been  performed,  and  e  converse:  Knox  v.  Armistead,  87  Ala. 
510;  13  Am.  St.  Rep.  65;  First  Nat.  Bank  v.  Gay,  63  Mo.  33, 39; 
21  Am.  Rep.  430;  Commercial  Bank  v.  Warren,  15  N.  Y.  577. 
At  least,  it  is  certain  that  an  alteration  such  as  is  shown 
here  may  be  ratified  by  the  innocent  party  affected  by  it,  so 
as  to  bind  him  to  all  intents  and  purposes,  as  if  he  had  fully 
authorized  it  in  the  first  instance:  Bank  v.  Rising,  4  Hun,  793; 
Huntington  v.  Ballou,  2  Lans.  120;  Kershaw  v.  Cox,  3  Esp. 
246;  Hazard  v.  Spears,  2  Abb.  App.  353;  Kilkelly  v.  Martin, 
34  Wis.  525;  Stewart  v.  First  Nat.  Bank,  40  Mich.  348;  Good- 
speed  V.  Cutler,  75  111.  534.  And  efficient  ratification  will  be 
implied  from  facts  such  are  set  forth  in  these  replications: 
Evans  v.  Foreman,  60  Mo.  449;  Bell  v.  Mabin,  69  Iowa,  401; 
Stewart  v.  First  Nat.  Bank,  40  Mich.  848;  Grimstead  v.  Briggs^ 
4  Iowa,  559;  Union  Bank  v.  Middlebrook,  33  Conn.  95;  Coris$ 
V.  Tattersal,  2  Man.  &  G.  590;  Weed  v.  Carpenter,  10  Wend. 
403;  Bowers  v.  Jewell,  2  N.  H.  543. 

Whether  a  new  consideration  is  essential  to  support  the 
contract  thus  made  b}-^  rati.*ieation,  there  is  some  conflict  of 
authority.  The  courts  of  Kentucky  and  Minnesota  hold 
that  a  new  consideration  is  necessary:  Wilson  v.  Hayes,  40 
Minn.  581;  12  Am.  St.  Rep.  754;  Warren  v.  Fant,  79  Ky.  1- 
But  a  great  majority  of  courts  of  last  resort,  if  indeed  not  all 
of  them,  except  in  the  states  named,  sustain  the  contrary 
doctrine:  Commercial  Bank  v.  Warren,  15  N.  Y.  577;  Pellonv. 
Prescott,  13  Iowa,  567;  King  v.  Hunt,  13  Mo.  97;  Proutyr. 
Wilson,  123  Mass.  297;  Goodspeed  v.  Cutler,  75  111.  534;  Stew- 
art V.  First  Nat.  Bank,  40  Mich.  348.  With  respect  to  this 
question  we  adopt  the  language  and  conclusion  of  the  Mis- 
souri court  in  a  strictly  analogous  case.  "  There  have  been 
many  refinements  adopted  about  this  doctrine  of  ratification,  — 
refinements  which  savor  more  of  subtlety  than  of  sound  judg- 
ment.    With  some  exceptions,  not  necessary  to  be  adverted  to 
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here,  the  geiieral  proposition  is,  however,  undoubtedly  correct, 
that  he  who  may  autliorize  in  the  beginning  may  ratify  in  the 

end And  tiiere  is  therefore  no  force  in  the  point  urged 

on  our  attention,  that  there  would  have  to  be  a  new  consid- 
eration, in  order  to  attach  validity  to  a  confirmatory  act.  No 
independent  consideration  is  required  in  the  case  of  an  ac- 
commodation indorser,  surety,  etc.,  in  the  first  instance,  and 
it  is  dilhcult  to  see  why  anything  more  should  be  required  on 
Bul)S('quent  sanction  than  on  original  assent":  Fiist  Nat.  Bank 
V.  Gay,  63  Mo.  39;  21  Am.  Rep.  430.  Coming  now  to  the 
bill  of  excej)tioii8,  it  is  first  to  be  noted  that  what  we  have 
said  in  relation  to  ratification  of  the  alleged  alteration,  and  to 
the  eff'ect  that  ratification  may  be  inferred  or  implied  from 
circumstances,  and  need  not  be  supported  by  a  new  or  distinct 
consideration,  when  applied  to  charges  4,  7,  8,  12,  15,  and  19, 
given  at  the  request  of  the  plaintiff,  and  charges  8,  16,  and  19, 
asked  by  the  defendant  and  refused,  serves  to  determine  the 
exceptions  reserved  to  the  action  of  the  court  in  respect 
tliereto  against  the  appellant. 

The  instrument  sued  on  did  not  bear  on  its  face  any  evi- 
dence of  having  been  altered  at  any  time.  The  burden  of 
proving  that  it  had  been  altered  after  indorsement  was  there- 
fore upon  the  party  who  relied  on  that  fact  to  defeat  recov- 
ery against  him.  It  follows  that  appellant's  exceptions  to 
charges  1,  2,  and  5,  given  at  the  instance  of  plaintifiF,  and  to 
the  refusal  of  the  court  to  give  charges  1,  2,  3,  4,  9,  and  18,  as 
requested  by  defendant,  which  proceed  on  the  theory  that  it 
was  upon  the  plaintiflf  to  disprove  the  alleged  alteration,  are 
untenable:  2  Daniel  on  Negotiable  Instruments,  sec.  1421;  3 
Randolph  on  Commercial  Paper,  sec.  1785,  Tiedeman  on 
Commercial  Paper,  sec.  393;  Bnrclijt  v.  Treece,  77  Ala.  528. 

Charge  numbered  5,  given  for  plaintiff,  is  faulty  in  one  of 
its  clauses,  when  considered  alone,  in  that  it  might  be  con- 
strued to  authorize  the  jury  to  find  according  to  the  prepon- 
derance of  evidence,  regardless  of  whether  such  preponderance 
was  sufficiently  great  to  reasonably  satisfy  their  minds.  This 
fault  is  obviated  in  other  portions  of  the  instruction,  where  it 
is  said  the  defendant  must  satisfy  the  jury  by  a  preponder- 
ance of  the  evidence  that  the  fact  in  issue  is  as  he  alleges  it 
to  be;  and  even  were  this  otherwise,  the  appellant  could  not 
complain,  for  the  error,  if  any,  in  the  charge  is  favorable  to 
him:  Mnyi^  v.  Willinms,  27  Ala.  267;  JarreU  v.  Lillie,  40  Ala. 
271;    Vandeventer  v.  Ford,  60  Ala.  610. 
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There  was  evidence  which  tended  to  show  that  the  note 
was  indorsed  by  the  defendant  before  it  was  signed,  and  was 
delivered  to  Smith  to  be  signed  in  such  a  way  as  would  en- 
able him  to  get  the  money  on  it  for  himself  and  Montgomery. 
We  hold  that  this  agreement,  if  it  existed,  authorized  Smith, 
so  far  as  Montgomery  was  concerned,  to  sign  the  firm  name 
of  Percy  R.  Smith  &  Co.  to  the  paper,  since,  without  any 
agreement,  Smith  had  the  right  to  fill  up  the  blank  by  insert- 
ing his  own  name  as  maker;  and  to  accord  any  operation  to 
the  agreement,  it  must  be  construed  into  a  consent  by  the  de- 
fendant to  subscribing  of  the  name  of  Smith's  firm.  Whether 
Smith  had  as  between  himself  and  his  copartner  the  right  to 
so  sign  is  immaterial.  Montgomery's  consent  to  the  thing 
that  was  done  estops  him  now  to  object  to  its  having  been 
done,  whether  Smith,  in  point  of  legal  fact,  had  the  power  to 
do  it  or  not.  Charges  3  and  18,  given  for  the  plaintiff,  find 
justification  in  these  considerations. 

We  construe  plaintiff's  charge  numbered  6  to  assert  that  if 
the  note  was  made  on  the  joint  account  of  Smith  and  Mont- 
gomery, and  was  indorsed  by  the  latter  before  it  had  been 
signed,  but  afterwards,  in  pursuance  of  their  agreement,  exe- 
cuted by  attaching  thereto  the  name  of  Percy  R.  Smith  &  Co., 
Montgomery,  having  received  his  share  of  the  proceeds,  is 
bound  by  his  indorsement.  So  construed,  if  this  instruction 
has  an  infirmity,  it  lies  in  its  being  too  favorable  to  the  defend- 
ant. The  fact  postulated,  that  the  signature  of  Smith  &  Co, 
was  attached  in  consonance  with  the  previous  understanding 
between  Smith  and  Montgomery,  would,  of  itself,  and  wholly 
irrespective  of  Montgomery's  interest  in  the  money  borrowed, 
be  quite  sufficient  to  bind  him.  The  appellant  can  take 
nothing  on  his  assignment  of  error  directed  against  this 
charge. 

Charges  9,  10,  11,  13,  and  16,  for  plaintiflF,  as  modified  by 
the  explanatory  charge  given  in  connection  therewith,  are 
correct  expositions  of  the  familiar  rule  of  law  applicable  to 
the  filling  of  blanks  left  in  promissory  notes  at  the  time  of 
indorsement. 

The  stipulation  to  "  pay  all  costs  of  collecting,  not  less 
than  ten  per  cent,"  must  be  construed  to  refer  to  other  than 
court  costs,  since  the  parties  bound  on  the  paper  are  liable  for 
those  without  any  agreement  to  pay  them.  Other  costs  of 
collection  ordinarily  consist  of  attorney's  fees;  and  the  stipu- 
lation may  be  interpreted  as  if  it  provided  for  the  payment  of 
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ten  per  cent  attorney's  fees,  or  a  greater  amount  than  that,  if 
expended  reasonably  and  properly  in  realizing  on  the  note. 
Stipulations  to  pay  a  given  per  cent  for  the  services  of  attor- 
neys are  held  to  import  liability  for  reasonable  compensation 
for  legal  services  rendered  in  that  bohnlf,  not  in  excess  of  the 
amount  limited.  We  do  not  think  the  stipulation  here  is  for 
more  than  this,  and  hence  that  it  can  be  enforced  to  this  ex- 
tent in  the  present  action.  Charge  5,  asked  by  defendant,  was 
well  refused. 

It  would  unduly  extend  this  opinion,  and  serve  no  good 
purpose,  to  discuss  the  remaining  charges  requested  by  the 
appellant  in  detail.  Enough  has  already  been  said,  we  think, 
to  show  that  they  severally  are  either  affirmatively  bad,  as 
stating  propositions  which  are  unsound,  or  are  abstract,  or 
misleading,  or  invasive  of  the  province  of  the  jury.  Not  a 
few  of  them,  for  instance,  are  addressed  to  the  question  of 
defendant's  estoppel  to  rely  upon  the  alleged  alteration,  and 
set  forth  that  this,  that,  and  the  other  fact  does  not  estop  him 
to  avail  himself  of  it.  This  matter  of  estoppel  was  not  nearly 
so  prominent  in  the  case  as  the  question  of  ratification  and 
promise  to  pay  after  knowledge  of  the  alteration;  and  the 
tendency  of  all  these  charges  was  to  mislead  the  jury  into 
discharging  the  defendant,  because  he  was  not  technically 
estopped  to  set  up  this  defense,  although  they  may  have  been 
fully  satisfied  that  the  defendant,  being  let  in  to  make  this 
defense,  had  utterly  failed  to  sustain  it  with  evidence. 

Moreover,  we  are  by  no  means  prepared  to  say  that  the 
proposition  of  these  charges  is  absolutely  correct.  On  the 
contrary,  we  apprehend  that  the  indorsement  of  a  waiver  of 
protest  and  notice  of  protest  on  a  paper,  as  shown  here,  im- 
plies knowledge  of  all  the  paper  contained  at  that  time,  and 
was  such  a  recognition  of  its  binding  force  as  a  contract  as 
precludes  the  party  from  making  any  defense  based  on  mat- 
ters then  apparent  upon  the  face  of  tlie  instrument;  and  cer- 
tainly such  would  be  the  effect  when  the  indorsement  of  the 
waiver  is  accompanied  by  a  promise  to  pay  the  note. 

We  have  examined  the  trial  court's  rulings  on  evidence  to 
which  exceptions  were  reserved,  and  find  no  error  in  them. 

The  statement  of  the  witness  Smith,  that  the  loan  of  stock 
by  Montgomery  to  him,  to  enable  him  to  borrow  money  upon 
its  security,  "was  not  considered  a  debt  between  us,"  consid- 
ered with  the  context  of  his  answer  to  the  interrogatory,  was 
no  more  or  less  than  to  say  that  there  was  no  agreement  that 
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he  should  pay  Montgomery  for  the  stock;  the  clear  implica- 
tion being,  that  when  it  had  performed  the  purpose  of  the 
loan,  —  that  is,  had  been  used  as  collateral  by  Smith,  —  it 
should  be  returned  in  specie  to  Montgomery. 

The  statement  of  plaintiff,  made  as  a  witness,  that  the  de- 
fendant, at  a  certain  time,  "examined  the  note  thoroughly," 
the  issue  being  whether  he  knew  that  it  was  signed  as  by 
Percy  R.  Smith  &  Co.,  was  but  a  "  short-hand  "  rendering  of 
the  facts  involved  in  reading  the  paper,  and  ascertaining  all 
of  its  contents.  It  was  properly  admitted:  Woodstock  Iron  Co, 
V.  Roberts,  87  Ala.  436;  Perry  v.  Slate,  87  Ala.  30. 

It  has  become  to  be  a  familiar  rule  of  law  in  this  state  that 
a  witness  as  to  character  may,  on  cross-examination,  be  in- 
terrogated as  to  what  he  has  heard  in  the  community  touch- 
ing the  character  of  the  party  inquired  about.  This  is  to 
aflTord  a  test  of  the  value  of  his  evidence  in  chief,  to  show  that 
his  conclusion  as  to  the  reputation  in  issue,  and  which  rests 
upon  the  estimation  of  the  community,  is  not  supported  by 
the  expressions  of  that  estimation,  and  thus  to  weaken  its 
force.  Such  expressions  cannot  be  given  in  evidence  by  the 
party  whose  witness  is  being  examined,  and  who  testifies  that 
he  knows  the  character  under  inquiry.  He  must  state  what 
that  character  is,  as  upon  his  own  knowledge,  and  is  not  allowed 
to  substitute  for  his  knowledge  the  means  or  sources  of  it- 
On  these  principles,  the  action  of  the  city  court  in  refusing  to 
allow  the  witness  Mudd  to  testify  to  the  character  of  the  ad- 
verse criticism  he  had  testified  on  cross-examination  to  hav- 
ing heard  on  the  character  of  Smith,  and  in  excluding  the 
evidence  of  Read,  given  in  chief,  that  *'  he  had  heard  a  good 
many  people  say  they  would  not  believe  Smith  on  oath,"  was 
unobjectionable.  The  ruling  as  to  Mudd's  testimony,  more- 
over, may  bo  sustained  on  the  further  ground  that  it  involved 
no  injury  to  appellant,  in  that  he  had  already  deposed  to  the 
character  of  the  criticism  which  he  had  heard  with  respect  to 
Smith's  character,  to  the  effect  that  they  were  "  severe  "  ex- 
pressions condemnatory  of  Smith. 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
city  court  is  afiirmed.  

Pbomissokt  Notks  —  Neootiability.  —  A  written  promise  to  pay  •  cer- 
tain sum  on  a  certain  day,  and  costs  of  collection,  including  attorney's  fees, 
is  not  a  negotiable  instmment:  AUmanv.  RitUrshofer,  68  Mich.  287;  13  Am. 
St.  Rep.  341;  note  to  Irmi  City  Nat.  Bank  v.  McCord,  23  Am.  St.  Rep.  169; 
Second  NaL  Bank  t.  Wheeler,  76  Mich.  646;  note  to  Bowie  r.  Hall,  9  Anu 
St.  Rep.  436. 
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Promissort  Notes  —  Altrrations.  —  A  material  alteration  of  a  prom- 
issory note  by  one  of  the  parties  diacbarges  all  the  other  parties  not  author- 
ising or  oonsjeating  to  snoh  alteration:  Burroxa  v.  Klunk,  70  Mel.  451;  14 
Am.  St  Rep.  371,  and  note;  Fordye  v.  Kosmiiuki,  49  Ark.  40;  4  Am.  St. 
Rep.  18,  and  note  25,  26.  And  this  rule  applies  to  accoiaiuodaiiou  notes: 
Triffg  V.  Taylor,  27  Mo.  245;  72  Am.  Dec.  263. 

Promissort  Notes—  Alteration.  — The  addition  of  the  word.i  "  Preadt 
O.  P.  B.  Assn.,"  I»y  one  of  the  iDskers  of  a  promissory  note  to  his  signature, 
is  a  material  alteration,  invalidating  the  note  as  auainst  the  othor  malicrst 
Firtt  Nat.  Bank  v.  Fricke,  76  Mo.  178;  42  Am.  Rep.  '.m. 

Promissokt  Notis — Altkkation  or  —  Bokdkn  or  Proof. —No  evi* 
dtiice  of  alteration  appearing  upon  the  face  of  u  note,  tlie  burden  of  prov- 
ing an  alteration  is  upon  him  who  alleges  it:  Note  to  Nagle'a  EattiU,  19  Am. 
St.  Rep.  673,  674. 

Bills  and  Notrs  —  CJosts  —  Attornrt's  Fees. —The  term  "  costs  "in- 
elndes,  in  its  legal  sense,  not  only  the  expenses  incnrred  by  reason  of  being  a 
party  to  legal  proceedings,  but  also  such  charges  as  an  attorney  would  b« 
entitled  to  recover  from  his  client  for  professional  services:  H'iUiana  r. 
Ftoioert,  90  Ala.  136;  anU,  p.  772,  and  note. 

Witness,  Impeachment  op,  bt  Proof  of  Charactsb:  8m  Birmingham 
tU.  Kji  O;  ▼.  JToie,  90  Ala.  8;  arUe,  p.  748,  and  not*. 
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OumxAL  Law —  Responstbilitt  op  Infant.  —  Between  the  ages  of  seven 
and  fourteen  years,  an  infant  is  ^prvma  facie  incapable  of  committing  a 
erime  amounting  to  felony;  but  the  presumption  may  be  rebutted  by 
clear  proof  of  sufficient  knowledge  and  capacity.  The  presumption  of 
incapacity  decreases  with  the  increase  of  years. 

Criminal  Law —  CoNFE.ssioN  of  Infant  AS  Evidence. — Wiien  the  co)-pua 
delicti  is  otherwise  shown,  a  conviction  of  felony  may  be  had  against 
a  defendant  umlcr  fourteen  years  of  age  on  his  confessions  alone,  if 
clearly  establislied,  and  if  it  is  fully  shown  that  the  accused  ia  dvU  capax. 

GIbiminal  Law  —  Opinion  as  to  Age  as  Evidence.  —  Wlien  the  issue  in- 
volved is  as  to  whether  or  not  the  accused  was  fourteen  years  of  age  at 
the  time  of  the  commission  of  the  alleged  felony,  a  witness  who  has 
known  him  for  seven  or  eight  years  is  incompetent  to  testify  that,  in 
his  opinion,  the  accused  was  fifteen  or  sixteen  years  of  age. 

OsnnNAL  Law  —  Proof  of  Mental  Capacity  of  Infant.  —  On  the  trial  of 
one  accused  of  murder,  who  appears  to  have  been  about  fourteen  years 
of  age  at  the  time  that  the  homicide  was  committed,  the  testimony  of 
witnesses  acquainted  with  the  accused,  that  he  was  or  was  not  of  bright 
or  quicix  mind,  is  admissible. 

Ckiminal  Law  —  Proof  of  Character  of  Deceased.  — On  a  trial  for  mnr- 
der,  proof  that  the  deceased  had  a  violent  temper  is  not  rebutted  by  evi- 
dence that  his  character  was  not  bad.  Character  for  violent  temper 
and  for  being  bad  are  not  the  same. 

C^KDfiNAL  Law — Self-defense  —  Retreat. — One  in  his  own  domicile 
may  defend  himself  without  retreating  therefrom;  but  after  retreating 
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from  it,  this  principle  no  longer  applies,  Mid  he  eannot  then  sMk* 
with  a  deadly  weapon,  nnlesa  it  reasonably  Appears  to  be  neceseaiy  to 
save  himself  from  grievous  bodily  harm. 

Indictment  for  murder.  Tlie  defendant  was  a  negro  about 
fourteen  years  of  age.  His  vi'  tim  was  of  the  same  race,  and 
about  seventeen  years  old.  They  were  farm-laborers,  and 
occupied  the  same  room.  They  began  to  quarrel  about  ten 
o'clock  at  night,  after  defendant  had  gone  to  bed,  and  when 
no  one  was  present  but  themselves.  The  deceased  took  de- 
fendant's knife  out  of  his  pocket,  threatened  to  kill  him,  and 
struck  at  him  with  a  piece  of  wood  as  he  was  in  the  act  of 
running  out  of  the  room.  The  deceased  followed  defendant 
outside  the  room,  threatening  to  kill  him,  whereupon  defend- 
ant  struck  him  with  a  rock,  fracturing  his  skull  and  killing 
him.  The  defendant  voluntarilj  confessed  to  this  state  of 
facts. 

Brown,  Holliday,  and  Street,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Stone,  C.  J.  The  defendant  was  indicted  for  murder,  and 
was  convicted  of  manslaughter  in  the  first  degree.  The  ac- 
cused was  a  youth  about  fourteen  years  old,  but  whether  he 
was  under  or  over  that  age  was  a  controverted  question 
before  the  jury.  Most  of  the  questions  reserved  hare  some 
relation  to  that  inquiry. 

There  is  a  common-law  principle,  venerable  for  its  age,  that 
in  case  of  a  minor  between  seven  and  fourteen  years  of  age. 
the  presumption  is,  that  he  or  she  had  not  the  requisite 
guilty  knowledge  of  the  wrongfulness  or  wickedness  of  the 
act  charged  to  authorize  a  conviction  of  felony.  But  the 
presumption  is  only  prima  facie,  and  may  be  rebutted  by 
clear  evidence  of  a  mischievous  discretion,  or  by  proof  of 
knowledge  of  good  and  evil,  which  knowledge  must  be  dis- 
tinctly made  to  appear  from  the  evidence:  4  Am.  &  Eng. 
Ency.  of  Law,  684.  In  1  Wharton's  Criminal  Law,  9th  ed., 
sec.  68,  the  principle  is  thus  stated:  "Between  the  age  of  seven 
and  fourteen,  responsibility  is  conditioned  on  capacity.  If  it 
appears  that  a  child  within  these  limits  is  capax  doli,  which 
is  to  be  determined  by  the  circumstances  of  the  case,  he  may 

be  convicted  and  condemned As  to  a  child  between 

seven  and  fourteen,  the  presumption  is  rebuttable,  the  burden 
of  overcoming  it  being  on  the  prosecution,  the  intensity  of 
the  proof  varying  with  age  and  other  circumstances."    And  in 
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1  Bi8hop*8  Criminal  Law,  7th  ed.,  sec.  390,  that  author  says: 
'*  Evidently  the  presumption  of  incapacity  decreases  with  the 
increuse  of  years.  There  is  a  vast  difference  between  a  ohild 
a  day  under  fourteen  and  one  a  day  over  seven." 

Godfrey  v.  State,  31  Ala.  323,  70  Am.  Dec.  494,  presented 
the  question  we  are  considering.  Godfrey  was  about  eleven 
or  twelve  years  old  when  he  committed  the  homicide  for 
^hich  he  was  tried.  He  was  indicted  and  tried  for  murder, 
and  found  guilty  as  charged.  The  trial  court,  in  charging 
the  jury,  among  other  things,  said  "that  if  they  were  satis- 
tied  that  the  defendant  was  the  guilty  agent,  and  that  the 
charge  was  established  as  alleged  in  the  indictment,  they 
nmst  ascertain  wliether  the  defendant  was  of  sufficient  age 
and  intelligence  to  be  capable  of  committing  the  offense,  and 
to  be  held  accountable  for  his  acts;  that  no  one  under  the  age 
of  seven  years  should  be  responsible  for  the  commission  of  a 
felony;  that  from  seven  to  fourteen  years  of  age  the  presump- 
tion was  that  a  child  had  not  sufficient  discretion  or  judgment 
to  be  held  accountable  for  his  acts,  when  charged  with  a  fel- 
ony, but  that  this  presumption  might  be  rebutted  by  evidence; 
that  they  must  take  into  consideration  his  condition  as  a 
negro  and  a  slave,  with  all  the  evidence  in  the  case;  and  that 
unless  they  were  satisfied  from  the  evidence  that  he  was  fully 
aware  of  the  nature  and  consequences  of  the  act  which  he 
liad  committed,  and  had  plainly  shown  intelligent  malice  in 
the  manner  of  executing  the  act,  they  should  render  a  ver- 
dict of  not  guilty;  but  if,  on  the  whole  evidence,  they  were 
satisfied  beyond  a  reasonable  doubt  that  he  was  fully  aware 
of  tlie  nature  and  consequences  of  the  act  he  committed,  and 
had  plainly  shown  intelligent  design  and  malice  in  its  execu- 
tion, they  would  be  authorized  to  return  a  verdict  of  guilty." 
Tills  court,  in  a  very  careful  opinion  based  on  many  author- 
ities, proiiouiued  a  full  approval  of  the  foregoing  charge,  and 
affiniKMl  the  judgment  of  conviction. 

M'e  fully  approve  the  principles  declared  in  Godfrey's  case, 
and  will  follow  them. 

Another  important  legal  inquiry  is  raised  by  the  rulings  of 
the  trial  court.  To  what  extent,  and  under  what  limitations, 
are  confessions  of  a  person  under  fourteen  years  old  to  be  re- 
ceived as  criminating  evidence,  when  such  person  is  on  trial 
for  a  felony?  It  has  been  often  said  that  such  confessions 
cannot  be  made  the  basis  of  a  conviction,  without  proof  ali- 
unde of  the  C(<rpu8  delicti;  that  is,  that  the  alleged  crime  has 


Jan.  1890.]  Martin  v.  Statb.  847 

been  committed  by  some  one.  Such  proof  was  made  in  this 
case.  It  was  shown  that  the  deceased  came  to  his  death  by 
a  violent  blow  on  the  head,  fracturing  his  skull.  We  think 
we  follow  the  weight  of  authority,  and  reason  as  well,  when 
we  hold  that,  the  corpus  delicti  being  otherwise  shown,  a  con- 
viction of  felony  may  be  had  against  a  defendant  under  four- 
teen years  of  age  on  confessions  alone,  if  clearly  established, 
and  if  it  be  fully  proved  that  the  accused  was  doli  capax,  un- 
der the  careful  rule  declared  in  Godfrey's  case:  4  Am.  &  Eng. 
Ency.  of  Law,  685,  note  6;  1  Bishop's  Crim.  Law,  7th  ed.,  sec. 
370,  note  8;  1  Wharton's  Crim.  Law,  sec.  74,  and  notes;  State 
V.  Guild,  9  N.  J.  Eq.  163;  18  Am.  Dec.  404;  Rex  v.  Thornton,  1 
Moody,  27;  Commonwealth  v.  Smith,  119  Mass.  305;  1  Bishop's 
Crim   Proc,  3d  ed.,  sec.  1231. 

Another  question  is  raised  as  to  the  manner  of  proving  the 
age  of  the  accused.  A  witness,  Gilbreath,  testified,  against 
defendant's  objection,  that,  in  his  opinion  or  judgment,  he  was 
fifteen  or  sixteen  years  old.  He  stated  he  had  known  defend- 
ant about  seven  or  eight  years,  and  that  the  testimony  he 
gave  was  only  his  opinion  or  judgment.  The  court  erred  in 
receiving  this  evidence,  which  was,  at  most,  a  mere  inference 
or  opinion  of  the  witness.  The  authorities  are  not  in  harmony 
on  this  question.  It  is  sometimes  said  a  physician  may  give 
his  opinion  as  an  expert;  but  we  need  not  decide  that.  What 
we  decide  is,  that  a  non-expert  cannot  give  his  opinion  on  the 
question  of  age.  Jurors,  seeing  the  prisoner,  may  and  will 
draw  their  inferences,  based  on  his  appearance;  but  we  hold 
it  would  be  too  perilous  to  allow  a  non-expert  witness  to  give 
his  opinion  in  such  a  case  as  this,  even  if  a  physician  should 
be  permitted  to  do  so:  1  Wharton's  Crim.  Law,  sec.  73;  4 
Am.  <fe  Eng.  Ency.  of  Law,  685,  note  5.  Weed  v.  State,  65 
Ala.  13,  construed  in  the  light  of  the  facts,  is  not  opposed  to 
this  principle. 

Possibly  witnesses  could  speak  with  some  confidence  of  the 
probable  age  of  an  infant  in  the  arms  of  its  nurse;  but  devel- 
opment after  that  stage  is  so  unequal  that  it  would  be  dan- 
gerous to  receive  opinion  evidence,  at  least  of  a  non-expert, 
upon  a  question  of  such  vital  importance  to  the  accused: 
Weed  V.  State,  55  Ala.  13. 

The  circuit  court  did  not  err  in  allowing  witnesses  ac- 
quainted with  the  accused  to  give  evidence  that  he  was  or 
was  not  of  bright  or  quick  mind.  It  would  seem  difficult  to 
prove  it  in  any  other  way.     Such  proof  was  received  in  God- 
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frey's  case.  Nor  did  the  court  err  in  any  other  ruliug  on  the 
evidence  to  which  exception  was  reserved,  except  one.  It 
was  attempted  in  defense  to  show  that  deceased  bad  a  violent 
temper  or  disposition.  The  circumstanoes  of  this  ease  au- 
thorized such  proof,  if  it  could  be  made:  King  v.  State,  90  Ala. 
Gl 2-617,  and  authorities  cited.  In  rebuttal,  the  state  was 
permitted  to  prove  that  deceased  "had  not  the  character  of 
being  a  bad  boy."  The  court  erred  in  this.  In  common 
parlance,  the  two  traits  —  character  for  violent  temper  and 
bad  boy  —  are  not  one  and  the  same.  One  may  have  a  hasty 
or  violent  temper,  and  yet,  in  common  acceptation,  not  be 
regarded  as  a  bad  boy.  Amiable,  peaceable,  slow  to  anger, 
niake  up  the  antithesis  to  quick  or  violent  temper. 

All  the  testimony  tended  to  show  that  the  accused  was  near, 
if  not  quite,  fourteen  years  of  age  when  the  homicide  was 
committed.  The  circuit  court  did  not  err  in  refusing  to  ex- 
clude all  evidence  of  defendant's  confessions.  We  have  seen 
that,  in  a  case  like  this,  such  confessions  are  not,  as  matter 
of  law,  illegal  evidence.  Their  sufficiency  was  for  the  jury. 
If  they,  together  with  the  other  testimony,  amounted  to  that 
fuller  measure  of  proof  which  is  required  when  the  defendant 
is  ascertained  to  be  under  fourteen,  then  the  defendant  was 
properly  convicted,  whether  he  had  attained  the  age  of  four- 
teen or  not. 

Under  the  foregoing  rules,  we  hold  that  the  circuit  court 
did  not  err  in  refusing  to  give  charges  1,  2,  4,  11,  15,  16. 
Charges  1,  4,  and  11  are  clearly  bad,  under  the  rules  we  have 
derlared.  The  first  is  faulty,  because  it  misplaces  the  burden 
of  proof  as  to  reasonable  apprehension  of  an  attack.  The 
oth(>rs  are  fatally  bad.  Charges  15  and  16  are  argumentative, 
and  were  rightly  refused  on  that  account.  An  additional  fault 
is  found  in  the  fact  that  they  deny  to  the  jury  the  privilege  of 
considering  the  appearance  of  defendant  in  determining  hia 
age. 

It  is  true  that  one  in  his  own  domicile  may  defend  himself 
without  retreating  therefrom:  Roberts  v.  S'nte,  68  Ala.  156; 
9  Am.  &  Eng.  Ency.  of  Law,  606.  If,  however,  he  has  re- 
treated from  his  domicile  and  inclosure,  and  he  attempts  after- 
wards to  defend  himself,  the  principle  which  excuses  one 
from  retreating  from  his  own  domicile  is  no  longer  applicable: 
Watkins  v.  Stale,  89  Ala.  82.  He  niay  not  then  strike  with  a 
deadly  weapon,  unless  it  reasonably  appears  to  be  necessary 
to  save  himself  from  grievous  bodily  harm.     The  doctrine  of 
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retreat  or  continued  retreat  would  apply  in  the  case  supposed : 
3  Brickell's  Digest,  p.  219,  sec.  574.  These  remarks  apply  to 
charges  5  and  8,  asked  by  defendant. 

Charges  8,  6,  7,  9,  10,  12,  18,  and  14  ought  to  have  been 
given. 

Reversed  and  remanded. 

Criminal  Law — Intamt'r  Capactit  to  Comnr  CmntB.  —  A  efafld  and«r 
•eyen  years  of  age  it  eonclusively  presumed  incapable  of  eommitting  crime; 
but  between  the  ages  •!  seven  and  fonrteen  ibis  presamptioB  is  only  prima 
/acie:  Heirmam  v.  Commonwealih,  84  Ey.  457;  4  Am.  St.  Rep.  S207,  sad  note; 
see  also  note  to  Ood/re^  t.  Slate,  70  Am.  Dea  496-499,  where  tlus  sabject  is 
discussed. 

Criminal  Law  —  Etidenov—  Coktrssion  or  Intamts.  — The  eonfession 
of  a  boy  twelve  yean  and  fire  months  old  may  justify  his  oonviction  and 
execution  for  the  erime  of  murder:  State  r.  ChdH,  9  N.  J.  IV).  168;  18  Am- 
Dec  404. 

Criminal  Law  —  Proof  of  Mental  Capaoitt  of  an  Infant.  — Evidence 
is  admissible  to  show  the  education,  habits,  and  that  he  was  possessed  of 
the  ordinary  intelligence  of  boys  of  his  age,  in  proof  that  an  infant  had 
sufficient  discretion  to  render  him  responsible  for  his  crime:  Oarr  v.  State, 
SA  Tex.  App.  662;  5  Am.  St.  Kep.  905,  and  note.  The  test  of  accountability 
for  crime  is  the  ability  of  the  accused  to  distinguish  right  from  wrong:  State 
V.  Potts,  100  N.  C.  457. 

Criminal  Law  —  Evidence  —  Character  of  Deceased.  — The  eharaoter 
of  the  deceased  for  violence  and  bad  temper  is  admissible,  as  bearing  upon 
the  act  and  motive  of  the  prisoner:  State  v.  Turner,  29  S.  0.  34|  IS  Am.  St. 
Rep.  706,  and  note;  Hussey  v,  StaU,  87  Ala.  122. 

Criminal  Law — Self-defense.  — One  acts  in  self-defense  in  killing  an* 
other  when  he  believes  his  life  is  in  immediate  danger,  or  if  such  danger  is 
reasonably  apparent:  Stanley  v.  Commonwealth,  86  Ky.  440;  9  Am.  St.  Rep. 
305,  and  particularly  note;  Tillery  v.  State,  24  Tex.  App.  251 ;  5  Am.  St.  Rep. 
882,  and  note;  Perkins  v.  StaU,  78  Wis.  551 ;  Bernards  v.  State,  88  Tenn.  183; 
Nalky  v.  State,  28  Tex.  App.  387;  Cochran  v.  State,  28  Tex.  App.  422.  It  is 
error  to  instruct  the  jury  that  self-defense  '*  will  not  justify  the  killing,  if  the 
necessity  for  the  killing  can  be  avoided  by  retreat ":  Perkina  v.  State,  78  Wis. 
551;  Erurin  v.  State,  29  Ohio  St.  186;  23  Am.  Rep.  733,  and  note.  A  man's 
house  is  his  castle,  and  he  is  not  required  to  retreat  from  it  when  assailed: 
State  V.  Patterson,  45  Yt  308;  18  Am.  S^  800,  and  •itwiM  mU;  Wmt- 
lam  V.  State,  89  Ala.  82^ 

An.  0r.  Bmt.,  Tob  XZZT.— M 
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<2uiaNAL  Law  —  Amaitlt  with  Intent  to  Rapb.— Ona  trUI  f «r  aa  m* 

■ault  with  intent  to  rape,  the  evidence,  to  be  anffioient  to  conviot,  moat 
■how  Buoh  acts  and  conduct  of  the  accused  as  leava  no  reasonable  doobt 
of  bis  intention  to  gratify  bis  lustful  desire,  against  the  consent  of  the 
female,  uotwitli^itaiuling  resistance  ou  her  part.  Hence  evidence  that 
the  accused  put  his  hands  liglitly  on  the  woman's  shoulders,  following 
her  silently  ahout  sixty  feet,  making  no  threats  or  effort  to  stop  her, 
nor  attempting  any  cofrcion,  nor  to  pot  her  in  terror,  and  that  he  ran 
away  without  attempting  to  detain  her  when  she  screamed,  upon  his 
making  kuown  to  her  his  desire  to  have  sexual  intercourse,  will  not  jua- 
tify  a  conviction  of  assault  with  inteut  to  rape,  although  it  will  justify  a 
conriction  for  assault  and  battery. 

Gregory  L.  and  H.  T.  Smithy  for  the  appellant. 
William  L.  Martin,  attorney-general,  for  the  state. 

Clopton,  J.  Under  the  penal  statutes  of  this  state,  when 
the  female  ia  not  an  imbecile,  or  is  not  rendered  unconscious 
or  bo  lily  weak  by  the  administration  of  any  drug  or  other 
substance,  or  is  not  deceived  by  false  personation  of  her  hus- 
band, or  is  not  under  ten  years  of  age,  force  is  an  essential 
element  of  the  offense  of  rape:  Code,  sees.  3736-3740;  Daw- 
kins  V.  State,  58  Ala.  376;  29  Am.  Rep.  754.  And  on  a  charge 
of  an  assault  with  intent  to  commit  rape,  the  evidence,  to  be 
sufficient  to  justify  the  conviction,  should  show  such  acts  and 
conduct  of  the  accused  that  there  is  no  reasonable  doubt  of 
his  intention  to  gratify  his  lustful  desire  against  the  consent 
of  the  female,  notwithstanding  resistance  on  her  part:  Lewis 
V.  State,  35  Ala.  380. 

The  testimony  of  the  woman  whose  person  the  defendant  ia 
charged  with  intent  to  ravish  is  the  only  evidence  showing 
the  facts  and  circumstances  at  the  time.  She  testified  that 
as  she  was  approaching  a  swamp  through  which  the  publio 
road  runs  she  passed  the  accused  with  a  bucket  in  his  hand, 
ostensibly  engaged  in  picking  blackberries;  that  after  she  had 
passed  him  some  feet,  and  just  as  she  stepped  up  on  the  south 
end  of  an  elevated  plank  walk,  which  runs  alongside  the  pub- 
lic road  sixty  or  seventy  feet,  and  when  within  a  few  feet  of 
the  edge  of  the  swamp,  she  felt  sonir'thing  like  somebody  put- 
ting his  hands  on  her  shoulders;  that  she  heard  no  footsteps 
behind  her,  but  just  before  she  got  to  the  north  end  of  the 
walk  she  turned,  and  saw  defendant  following  very  close,  and 
asketl  what  he  meant;  to  which  he  replied,  "  Stop  right  there  " 
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and  gratify  his  desire,  using  language  unfit  to  be  repeated; 
that  she  inamediately  screamed  and  ran  north,  and  he  imme- 
diately ran  south.     The  defendant  proved  a  good  character. 

In  Commonwealth  v.  Merrill,  14  Gray,  415,  77  Am.  Dec.  336, 
it  is  said:  "The  nature  of  the  charge  [assault  with  intent  to 
commit  rape]  presupposes  that  the  intent  of  the  prisoner  was 
not  carried  out.  It  is  therefore  necessary  that  the  acts  and 
conduct  of  the  prisoner  should  be  shown  to  be  such  that  there 
can  be  no  reasonable  doubt  as  to  the  criminal  intent.  If  these 
acts  and  conduct  are  equivocal,  or  equally  consistent  with  the 
absence  of  the  felonious  intent  charged  in  the  indictment, 
then  it  is  clear  that  they  are  insufficient  to  warrant  a  verdict 
of  guilty."  In  Saddler  v.  Slate,  12  Tex.  App.  194,  the  evidence 
was,  that  the  woman  was  sleeping  under  an  arbor,  and  some 
time  during  the  night  tlie  defendant  woke  her  by  pulling  up 
her  clothes,  standing  by  her  bed;  that  when  she  told  him  to 
leave,  he  stepped  back  a  foot  or  two,  looked  at  her,  and  said 
he  would  leave  when  he  pleased;  that  she  ordered  him  three 
times  to  leave,  and  he  walked  off,  muttering  something  she 
did  not  understand.  Wheeler,  J.,  observes:  "  It  must  be  con- 
ceded that,  according  to  this  testimony,  the  conduct  of  the 
defendant  was  highly  improper,  and  perhaps  sufficient  to 
subject  him  to  a  conviction  for  an  aggravated  assault;  but 
however  reprehensible  his  conduct,  we  are  constrained  to  say 
that  the  testimony  utterly  fails  to  show  any  attempt  on  his 
part  to  employ  any  force  whatever  in  the  accomplishment  of 
his  purpose,  whatever  that  may  have  been." 

These  decisions  proceed  on  the  well-established  rule  in 
criminal  cases,  that  the  proof  is  insufficient  to  warrant  a  ver- 
dict of  guilty  if  the  conduct  of  the  accused  is,  upon  a  reason- 
able hypothesis,  consistent  with  his  innocence.  If  the  evidence 
raises  a  mere  suspicion,  or,  admitting  all  it  tends  to  prove,  de- 
fendant's guilt  is  left  in  uncertainty,  or  dependent  upon  con- 
jecture or  probabilities,  the  court  should  instruct  the  jury  to 
acquit.  The  evidence  should  be  of  such  character  as  to  over- 
come, prima  facie,  the  presumption  of  innocence.  It  appears 
that  the  defendant  put  his  hands  lightly  on  the  woman'i 
shoulders,  followed  her  silently  about  sixty  feet,  making  no 
threats  or  effort  to  stop  her,  or  attempting  any  coercion,  or 
doing  anything  calculated  to  put  her  in  terror;  and  when  she 
screamed  and  ran  off,  he  ran  in  the  opposite  direction  with- 
out attempting  to  detain  her.  These  acts  and  conduct  do  not 
reasonably  authorize  the  conclusion  that  defendant  intended 
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to  accomplish  his  purpose  against  her  will,  and  by  force  if 
necessary.  They  are  coiipistent  with  the  theory  thai  he  ex- 
pected to  gratify  his  lustful  desires  with  her  consent.  If  the 
evidence  be  believed,  it  will  be  conceded  that  the  conduct  of 
the  defendant  was  indecent  and  insulting,  and  subjected  him 
to  a  conviction  for  an  assault  and  battery;  but  it  falls  short 
of  showing  a  felonious  intent.  Tiie  general  affirmative  charges 
asked  by  defendant  are  restricted  to  acquittal  of  the  specific 
felony  charged  in  the  indictment,  and  should  have  been  given: 
State  V.  Massey,  86  N.  C.  658;  41  Am.  Rep.  478;  Charles  v. 
State,  11  Ark.  389;  in  which  cases  the  evidence  was  stronger 
and  the  circumstances  more  aggravating  than  in  the  present 
case. 

Reversed  and  remanded. 

Assault  with  Intent  to  Rapb — What  Constittjtm  thb  Orrxirsi. — 
A  defendant  has  been  held  properly  convicted  of  the  crime  of  an  Maault  with 
intent  to  commit  rape,  where  the  evidence  showed  that  be  intended  to  grftt* 
ify  his  passions  upon  the  person  of  a  female,  notwithstanding  resistance  on 
her  prirt,  and  that  she  did  not  consent:  State  y.  Croat,  12  Iowa,  66;  79  Am. 
Dec.  519,  and  note;  or  where  it  app  ared  that  defendant  laid  handa  upon 
a  woman  with  intent  to  have  sexual  intercourse  with  her  against  her 
will,  and  she  resisted  for  a  time,  but  finally  yiel<led:  State  v.  Hartigan, 
3'.'  Vt.  607;  78  Am.  Dec.  609;  or  where  the  prisoner  is  shown  to  havts 
entered  the  room  of  a  young  lady  while  she  was  sleeping,  by  means  of 
raising  a  window,  and  went  to  the  l)ed,  :;rasped  her  by  the  leg  and  hastily 
retreated,  without  any  explanation  of  his  conduct  when  she  serearaed: 
State  V.  Boon,  13  Ired.  244;  57  Am.  Deo.  555;  or  where  it  is  proved  that  do- 
fendant  put  his  arms  around  the  prosecutrix,  forcil^ly  holding  and  hugging 
her,  iiiak  ng  indecent  proposals,  and  only  released  her  when  she  screamed 
for  as-!i>  ance:  NorritY.  State,  87  Ala.  85;  or  where  the  assault  was  made  by 
defendant  upon  a  woman  with  intent  to  have  connection  with  her,  with  pres- 
ent means  of  carrying  out  the  iuteut,  even  though  he  did  not  actaally  touch 
her:  State  v.  Shroi/fr,  104  Mo.  441;  or  where  defendant  abused  the  person  of 
a  female  child  un<i<  r  twelve  years  of  age,  with  intent  to  have  sexual  inter- 
course with  her:  Muryhji  v.  Slate,  120  Ind.  115. 

Assault  with  Intent  to  Rape  —  What  dobs  kot  Censmxm.  —  One 
should  not  be  eoavietod  of  the  crime  of  assault  with  intent  t*  eommit  n^M, 
where  it  appears  that  he  desired  to  have  sexual  intercourse  with  the  proe^ 
outrix,  but  merely  committed  a  technical  aasanlt  upon  her  person  while 
urging  his  solicitations:  State  ▼.  Kendall,  73  Iowa,  255;  5  Am.  St.  Rep.  679; 
or  where  the  evidence  showed  that  defendant,  a  father,  uncovered  the  poraoa 
of  his  daughter  while  she  was  sleeping;  that  he  took  indeoent  liberties  with 
her  person,  and  after  she  awoke  attempted  to  persuade  her  to  lei  him  have 
connection  with  her,  offering  her  money  and  laying  upon  her;  but  that  she 
having  refused  his  request,  defendant  did  not  further  persist,  bat  left  her: 
Commonwnltk  v.  Merrill,  14  Gray,  415;  77  Am.  Dec.  3^6;  or  where  it  ap> 
peared  that  the  prosecutrix  was  alone,  and  defendant  followed  her  at  a  dia- 
tauoe  of  seventy-five  yards,  shouting  at  her  to  stop,  but  she  ran  on  until  she 
eame  up  with  another  woman,  when  defendant  stopped:  State  v.  Masaey,  86 
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N.  C.  658;  41  Am.  Rep.  47S;  overruling  Stnt^v.  Neely,  74  N.  C.  425;  21  Am. 
Rep.  496;  or  where  defen  lant,  a  negro,  folli)\ved  a  woman  a  little  distance, 
who  wa3  riding  alone  on  horseback  along  the  highway,  then  ran  up  to  her 
and  caught  her  riding-sUirt  with  one  hand,  but  ran  away  wheo  she  urged  up 
her  horse,  and  escaped:  Qreen  v.  State,  67  Miss.  356;  or  where  a  mere  verbal 
request  is  shown  to  have  been  made  by  defendant  upon  a  girl  under  twelve 
years  of  age:  State  v.  Hnriiey,  101  Mo.  470;  or  where  an  assault  ia  shown  to 
have  been  committed  merely  with  the  intent  to  have  sexual  intercourse,  not 
against  her  resistance,  but  by  stealth  and  with  her  consent:  Paaamore  v. 
Stale,  29  Tex.  App.  241;  or  where  defendant  is  shown  to  have  thrown  the 
prosecutrix  down,  laid  upon  her,  and  performed  indecent  acts  upon  her,  but 
held  her  down  with  intent  to  overcome  her,  but  not  to  forcibly  have  sexual 
conneotiou  with  her:  People  v.  Manchego,  80  Cal.  306. 


Stitt  v.  State. 

[91  Alabama,  10.] 

Ckihikal  Law  —  Mdkdkr  —  Rks  6est.x  —  Evidbnob.  —  la  •  trial  for 
murder,  where  the  evidence  shows  that  the  accused,  after  being 
knocked  down  by  the  deceased,  armed  himself,  and,  returning  in 
from  two  to  five  minutes,  shot  and  killed  the  deceased  npon  the  re- 
newal of  the  quarrel,  the  particulars  of  the  whole  transaction  are  ad> 
missible  in  evidence  as  being  parts  of  the  res  gestce,  although,  strictly 
speaking,  all  that  occurred  did  not  form  one  coutinnons  transaction. 

Criminal  Law  —  Murder. — Evidencb  of  Former  Diffioitltt  and  o» 
Threats  made  in  connection  therewith  are  admissible  on  the  part  of 
the  prosecution  in  a  trial  for  murder,  although  the  partieulara  of  such 
difficulty  are  not  admissible. 

Peactick.  —  General  Objection  to  Evidencs,  part  of  which  is  admissible, 
is  properly  overruled. 

Practice.  —  Refusal  to  Give  Sfkoial  Instruotions  asked  is  not  error, 
unless  each  of  them  asserts  a  correct  proposition  of  law. 

Criminal  Law  —  Murder  —  Self-defense  —  Borden  of  Proof.  —  To  sub- 
stantiate a  plea  of  self-defense,  the  burden  is  on  the  accused  to  negative 
a  reasonable  and  safe  avenue  of  escape  from  the  danger  which  threatened 
him. 

Trial  of  an  indictment  for  manslaughter.  Verdict  of 
guilty.  The  evidence  tended  to  show  that  defendant,  Stitt, 
and  the  deceased,  Oliver,  were  on  friendly  terms,  and  had 
lived  together  more  than  a  year  prior  to  the  morning  of  the 
difficulty.  On  that  morning  the  defendant  went  to  the  de- 
ceased, and  asked  him:  "Why  did  you  tell  that  tale  on  me?  " 
The  deceased  replied:  "Maybe  you  don't  like  it,  and  would 
like  to  whip  me?"  To  which  defendant  answered:  "No; 
we  have  always  got  along  well  together,  and  I  don't  want  to 
fight  you;  besides,  you  could  whip  me  ";  and  about  five  min- 
utes afterward  again  asked  deceased:  "  I  want  to  know  why 
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yon  told  that  tale  on  me."  Thereupon  the  deceased  cursed 
him,  knocked  him  down,  and  beat  him,  when  defendant  at 
once  ran  away.  One  witness  testified  that  defendant,  as  he 
ran  off,  said:  "I  am  going  to  get  my  pistol,  and  kill  him"; 
but  other  witnesses  who  were  present,  together  with  the  de- 
fendant, positively  denied  that  he  made  any  su  h  statement. 
Other  testimony  tended  to  show  that  defendant  returned  from 
two  to  five  minutes  after  the  first  difficulty,  with  his  pistol  in 
his  hand,  but  stopped  when  told  to  go  back  to  work;  that  the 
deceased  had  then  returned  to  work,  and  was  about  forty  or 
fifty  feet  from  him.  This  evidence  in  relation  to  the  first  quar- 
rel was  admitted,  against  the  objections  of  defendant.  The 
evidence  further  showed  that  the  defendant,  acting  upon  the 
advice  given,  went  back  to  work,  when  the  foreman  of  the  men 
came  up  and  asked  him  what  was  the  matter.  Deceased  then 
came  up  to  them,  speaking  roHghly  to  the  defendant,  and  drew 
back  as  if  to  strike.  The  foreman  then  threatened  to  dis- 
charge them  if  they  quarreled  further.  He  placed  a  hand  on 
the  shoulder  of  each  of  them,  and  at  that  instant  the  pistol 
was  fired,  and  the  deceased  fell.  The  foreman  saw  nothing  in 
the  hands  of  deceased,  nor  did  he  see  him  strike;  but  he  had 
turned  away  for  an  instant,  and  when  he  turned  back  the  de- 
ceased had  knocked  defendant  down,  had  taken  his  pistol 
from  him,  and  was  beating  him.  The  defendant  testified  that 
deceased  struck  him  with  a  piece  of  iron  prior  to  the  shoot- 
ing. Other  witnesses  testified  that  deceased  approached  with 
a  piece  of  iron  in  his  hand,  but  others  swore  that  if  such  were 
the  fact  he  threw  the  iron  away  before  he  reached  deceased. 

Knox  and  Bowie,  for  the  appellant. 

William  L.  MartiUy  attorney-general,  for  the  state. 

McClellan,  J.  It  appears  from  the  bill  of  exceptions  that 
the  "defendant  objected  to  all  questions  asked  witness  about 
the  first  difficulty,  and  the  court  overruled  his  exceptions,  to 
which  the  defendant  duly  excepted."  Whether  the  "first" 
difficulty  thus  referred  to  was  not  in  point  of  fact  only  a  part 
of  one  continuous  transaction  is  not  very  clear  from  the  rec- 
ord; but,  upon  the  whole  testimony,  we  are  of  the  opinion 
that  all  that  occurred  between  the  parties  leading  up  to  and 
culminating  in  the  killing  was  within  the  res  gedx  of  the  act 
charged,  and  therefore  properly  allowed  to  go  to  the  jury* 
Smith  V.  State,  88  Ala.  73;  Martin  v.  State,  89  Ala.  115. 
,    The  concession,  however,  that  such  was  not  the  case  -• 
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that  the  first  diflSculty  was  not  a  part  of  the  res  gestse  of  the 
homicide  —  will  not  avail  the  appellant.  It  was  clearlj 
competent  for  the  state  to  prove  a  former  difficulty,  and  any- 
threats  made  in  connection  therewith,  though  not  the  particu- 
lars of  it:  Lawrence  v.  State,  84  Ala.  424;  Ross  v.  State,  62 
Ala.  224.  What  the  witness  said  "about  the  first  difficulty  " 
embraced  not  only  the  fact  of  such  difficulty,  but  threats 
therein  made  by  the  defendant  against  the  deceased.  The 
objection  went  to  the  whole  evidence,  and,  if  allowed,  would 
have  excluded  this  clearly  competent  testimony,  as  well  as 
that  which  gave  the  particulars  of  the  former  difficulty.  Un- 
der our  uniform  rulings,  it  was  properly  overruled  on  this 
ground,  if  not  on  the  first  consideration  adverted  to:  Lawrence 
V.  State,  84  Ala.  424;  Lowe  v.  State,  88  Ala.  8;  Badders  v. 
Davis,  88  Ala.  367;  Coleman  y.  State^  87  Ala.  14;  Marks  v. 
State,  87  Ala.  99. 

The  only  other  exception  reserved  is  thus  presented  by  the 
bill  of  exceptions:  "  The  defendant  asked  that  the  following 
special  charges,  in  writing,  be  given  to  the  jury,  and  the  court 
refused  the  same,  to  which  refusal  the  defendant  duly  ex- 
cepted." This  is  manifestly  the  reservation  of  but  one  gen- 
eral exception  to  the  refusal  of  the  court  to  give  several  charges, 
—  five  in  number,  —  and  will  not  avail  the  appellant,  unless 
each  one  of  the  instructions  so  requested  asserts  a  correct 
proposition  of  law:  Bedwell  v.  Bedwell,  77  Ala.  587;  East  Ten- 
nessee etc.  R.  R.  Co.  V.  Cary,  81  Ala.  159;  Ins.  Co.  v.  3/00/7,  81 
Ala.  335;  Stevenson  v.  Moody,  83  Ala.  418;  Black  v.  Pratt  etc. 
Co.,  85  Ala.  504. 

The  first  of  these  charges  is  in  the  following  language:  "  If 
the  jury  are  satisfied  from  the  evidence  that  defendant  acted 
in  self-defense,  then  the  burden  of  proof  is  upon  the  state  to 
show  to  a  moral  certainty,  and  to  the  exclusion  of  any  reason- 
able doubt,  both  the  fact  that  the  defendant  brought  on  the 
difficulty,  and  to  a  moral  certainty,  and  beyond  all  reasonable 
doubt,  that  retreat  would  have  been  safe;  and  if  the  jury  have 
a  reasonable  doubt  upon  these  two  last  propositions,  or  either 
of  them,  then  defendant  was  not  guilty,  and  they  must  ac- 
quit." This  instruction  is  self-contradictory  and  confusing, 
in  that  it  assumes  that  self-defense  may  be  made  out  without 
proof  that  no  safe  retreat  was  open  to  defendant;  and  it  ie 
affirmatively  bad  in  casting  upon  the  prosecution  the  burden 
of  proving  that  the  defendant  could  have  safely  retreated. 
This  is  not  the  law.     To  the  substantiation  of  the  plea  of  self 
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defense,  it  Is  upon  the  defendant  to  negative  a  reasonable  and 
lafe  avenue  of  escape  from  the  danger  which  threatens  biin. 
Sach  proof  is  an  essential  element  of  the  right  to  take  life, 
that  life  may  be  preserved:  Cleveland  v.  State,  86  Ala.  1; 
Gibson  v.  StaU,  89  Ala.  121. 

It  is  unnecessary  to  determine  whether  the  remaining 
charges  embraced  in  this  general  exception  are  good  or  bad, 
abstractly  considered.  Whether  they  were  sound  or  not,  the 
result  of  this  appeal  must  be  the  same.  We  may  say,  how- 
ever, that  at  least  three  of  the  remaining  four  requests  were 
faulty. 

Affirmed.  

CmntvsAt,  Law  —  Homtoidi  —  Evidencr  —  Rn  GssTiB.  —  Aeta  and  deo- 
laratioDa  »i  th*  aeeoBad,  mad*  Jut  before  the  crime,  tending  to  explain  the 
principal  act,  may  be  admitted  aa  a  part  of  the  re$  gestce:  Hamilton  v.  State, 
36  Ind.  280;  10  Am.  Rep.  22,  and  note;  People  r.  Vernon,  35  Cal.  49;  95  Am. 
Dec.  49,  and  extended  note;  State  ▼,  Elvina,  101  Mo.  243;  Cleveland  v.  Stil- 
wfl,  76  Iowa,  466;  Seams  v.  StaU,  84  Ala.  410;  Smith  w.  State,  88  Ala.  73. 

Criminal  Law  —  Evidknck  — Threats  o»  Accused.  —  Evidence  of  threats 
made  by  the  acoased  against  the  deceased  are  admissible  in  evidence:  Cheat- 
ham T.  SUile,  67  Miss.  335;  19  Am.  St.  Rep.  310,  and  note;  People  v.  Broum, 
76  CaL  573;  StaU  v.  Harrod,  102  Mo.  590;  State  v.  Olahn,  97  Mo.  679;  Babcock 
T.  People,  13  Col.  616;  Cleveland  v.  State,  86  Ala.  1;  Cribbe  v.  State,  86  Ala. 
613;  Oriffin  r.  State,  90  Ala.  696. 

CRnaif AL  Law — Homicidk  —  SsLr-DKrENSK  —  Burdkn  of  PROor.  —  The 
harden  of  proof  is  on  the  defendant  to  show  a  necessity  on  his  part  to  take 
life  in  self-defense:  Oibson  v.  SUite,  89  .Ala.  121;  18  Am.  St.  Rep.  96,  and 
note;  Hatchard  r.  State,  79  Wis.  357,  aa  to  abortion  to  save  mother's  life. 


Allen  v.  State. 

[91  Alabama,  19.] 

OftlMlNAL  Law  —  Laboknt  of  Lost  Propertt.  —  Where  children  have 
foond  lost  property,  and,  with  no  intent  to  steal  it,  have  delivered  it  to 
their  father,  who  took  it,  knowing  that  it  was  lost  property,  and  with 
the  felouions  intent  to  appropriate  it  to  his  own  use,  he  is  guilty  of 
larceny.  Li  such  case,  whether  or  not  the  father  is  guilty  of  larceny 
must  be  determined  by  the  same  principles  which  govern  in  the  case  of 
the  actual  finder. 

Ckiximai.  Law  —  Larcknt  of  Lost  Qoods.  —  Lost  goods  are  the  subject 
•f  larceny,  and  the  place  where  found  is  immaterial.  The  owner  is  not 
divested  of  the  right  of  property  by  its  loss  at  any  place,  and  has,  con- 
stractively,  the  right  to  its  possession. 

Okihinal  Law  —  Larceny  of  Lasx  Propertt  —  Intbnt.  —  In  order  to 
■tamp  the  oonduct  of  the  finder  of  lost  chattels  with  larcenous  charac- 
ter, the  intent  to  convert  them  absolutely  to  his  own  use  mu8t  co-exist 
with  the  act  of  finding.     If  sach  intent  does  not  exist  at  the  time  of 
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finding,  a  subsequent  concealment  or  frandnlent  approprfafloii  does  nol 

constitute  larceny. 

Chimin AL  Law  — Larceny  o»  Lost  Propbrtt  —  Ihtwtt.  —  The  extsteno* 
of  a  criminal  intent  to  commit  larceny  by  the  finder  of  lost  property  ia 
ascertained  by  a  careful  exaiuiaation  of  the  facts  and  circumstanceii 
preceding,  attending,  and  following  the  finding;  and  ia  order  to  ascer- 
tain the  original  intent,  inquiries  may  be  made  aa  to  the  manner  in 
which  the  finder  conducted  himself  with  the  property,  and  his  existing 
means  of  knowing  or  of  ascertaining  the  owner. 

Criminal  Law  —  Larceny  of  Lost  Goods  —  Intent  —  Duty  to  Rb- 
STORE.  —  Although  the  appropriation  of  lost  goods  to  his  own  use  by 
the  finder  is  not  larceny,  when  there  are  no  indicia  indicating  the 
owner,  and  the  finder  really  believes  he  cannot  be  fonnd,  yet  if  at  the 
time  of  the  taking  he  knew  the  owner,  or  had  reasonable  grounds  for 
believing  he  could  be  discovered,  it  was  his  duty  to  hold  and  restore  the 
goods  to  the  owner.  If,  instead  of  so  doing,  he  appropriates  them  to 
his  own  use,  excluding  the  dominion  of  the  owner,  it  is  larceny.  Rea- 
sonable belief  that  the  owner  can  be  fonnd  may  resnlt  from  preyiooa 
knowledge,  or  from  attending  facts,  or  from  facts  learned  at  the  time 
of  the  finding,  or  from  any  marks  or  indicia  on  the  goods  famishiag 
immediate  means  of  ascertaining  the  owner. 

Criminal  Law  —  Larceny  of  Lost  Goods  —  Intent.  —  Where  the  finder 
of  lost  goods  has  a  criminal  intent  to  convert  them  to  his  own  as*  at 
the  time  of  the  finding,  and  afterwards  does  so  convert  them  in  pnna- 
ance  of  such  intent,  an  idle  effort  made  in  the  mean  time  for  the  os- 
tensible purpose  of  finding  the  owner  does  not  purge  the  taking  of  its 
criminality. 

Criminal  Law  —  Larceny  of  Lost  Goods.  — The  finder  of  a  lost  pocket* 
book  containing  money  and  papers,  the  latter  furnishing  reasonable 
means  of  discovering  the  owner,  is  under  obligation  to  use  dne  diligence 
to  discover  him,  and  his  failure  to  do  so,  and  subsequent  appropriation 
of  the  property  to  his  own  use,  is  larceny. 

John  H.  Disque,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Clopton,  J.  The  charge  to  the  refusal  of  which  the  first 
exception  is  taken  asserts  the  naked  proposition  that  if  the 
money  for  the  larceny  of  which  defendant  is  indicted  was 
found  by  his  children  and  delivered  to  him,  he  cannot  be 
guilty  of  larceny,  whatever  may  have  been  his  intent  at  the 
time  of  taking  the  money.  Finding  it,  and  its  delivery  to  the 
defendant  by  the  finder,  did  not  deprive  the  money,  as  to 
the  owner,  of  the  character  or  status  of  lost  property;  the  own- 
ership remained  in  him,  drawing  to  it,  constructively,  the 
right  of  possession.  When  defendant  took  the  money  from 
his  children,  he  knew  it  had  been  lost,  and  took  it  as  such. 
It  is  manifest  the  children  had  no  felonious  intent,  and  prop- 
erly delivered  the  money  to  their  father  for  his  disposition. 
By  receiving  it  from  his  children,  knowing  it  was  lost,  d©» 
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fendant  assumed,  in  legal  contemplation,  by  voluntary  sub- 
stitution, as  to  tiie  money  and  the  owner,  the  relation  occupied 
by  the  finders,  placing  himself  in  their  stead.  Otherwise  a 
person  knowingly  receiving  lost  property  from  the  finder,  who 
had  no  intent  to  steal,  with  the  felonious  intent  to  appropriate 
it  to  his  own  use,  escapes  punishment.  In  such  case,  whether 
or  not  the  person  taking  the  money  is  guilty  of  larceny  must 
be  determined  on  the  same  principles  which  guvern  in  the  caM 
of  the  actual  finder. 

These  principles  have  been  so  thoroughly  and  elaborately 
discussed  in  Grigga  v.  State,  58  Ala.  425,  29  Am.  Rep.  762, 
which  is  in  accord  with  the  great  weight  of  authority,  that  it 
^vill  suflBce  to  state  them  substantially  in  the  language  of  the 
opinion,  without  elucidating  or  fortifying  them  by  other  argu- 
nient.  The  following  propositions  are  clearly  established:  1. 
Lost  goods  are  the  subject  of  larceny,  and  the  place  where  found 
is  immaterial.  The  owner  is  not  divested  of  the  right  of  prop- 
erty by  the  loss  at  any  place,  and  has,  constructively,  the  right 
of  possession;  2.  In  order  to  stamp  the  conduct  of  the  finder 
with  larcenous  character,  the  intent  to  convert  them  abso- 
lutely to  his  own  use  must  co-exist  with  the  act  of  finding. 
If  such  intent  does  not  exist  at  the  time  of  the  finding,  a  sub- 
sequent concealment  or  fraudulent  appropriation  does  not 
constitute  larceny;  3.  The  existence  of  the  criminal  intent 
may  be  ascertained,  like  the  intent  with  which  any  other  act 
is  done,  by  a  careful  examination  of  the  facts  and  circum- 
stances preceding,  attending,  and  following  the  finding.  In 
order  to  ascertain  the  original  intent,  inquiries  may  be  made 
as  to  the  manner  in  which  the  finder  conducted  himself  with 
the  goods,  and  his  present  means  of  knowing  or  ascertaining 
the  owner;  4.  Though  the  taking  is  not  larceny,  when  there 
are  no  indicia  indicating  the  owner,  and  the  finder  really 
believes  he  cannot  be  found,  yet  if  at  the  time  of  the  taking 
he  knew  the  owner,  or  had  reasonable  grounds  for  believing 
he  could  be  discovered,  it  is  his  legal  and  moral  duty  to  hold 
and  restore  the  goods  to  the  rightful  owner;  and  if,  ander 
such  circumstances,  he  absolutely  appropriates  them  to  bii 
own  use,  excluding  the  dominion  of  the  owner,  it  is  larceny. 
Reasonable  belief  that  the  owner  can  be  found  may  resalfc 
from  previous  knowledge,  or  from  the  attending  facts  and  cir- 
cumstances, or  from  facts  he  learns  at  the  time  of  the  finding, 
or  from  any  marks  or  indicia  on  the  goods  furnishing  imme- 
diate  means  of  ascertaining  the  owner. 
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It  follows  from  the  foregoing  principlea  that,  to  authorize 
the  conviction  of  defendant,  the  evidence  shonld  show  the  ex- 
istence of  the  criminal  intent  at  the  time  his  children  handed 
him  the  money.  As  the  record  does  not  show  to  the  contrary, 
we  must  presume  that  the  court  instructed  the  jury  in  accord- 
ance with  these  principles. 

The  second  exception  relates  to  the  refusal  to  charge  to  the 
effect  that  if  defendant  took  the  money  to  the  house  of  Kit 
Harper,  a  neighbor,  for  the  purpose  of  finding  out  the  owner, 
and  afterwards  converted  it  to  his  own  use,  no  matter  with 
what  intent,  he  cannot  be  convicted.  Carrying  the  money  to 
Harper's  house,  and  all  then  and  there  done  and  said,  may 
be  properly  considered  in  ascertaining  the  intent  with  which 
he  took  the  money  from  the  children.  If  at  that  time  he  had 
the  criminal  intent,  and  afterwards  converted  it  to  his  own 
use  in  pursuance  of  such  original  intent,  merely  taking  the 
money  to  Harper's  house  in  the  mean  time,  for  the  ostensible 
purpose  of  finding  out  the  owner,  does  not  purge  the  taking  of 
criminality.  The  charge  was  calculated  to  direct  the  minds 
of  the  jury  to  other  considerations  than  the  original  intent, 
and  thereby  to  mislead  them. 

The  third  and  last  exception  goes  to  the  refusal  of  the  court 
to  instruct  the  jury  that  defendant  "  was  not  bound  to  find 
out  the  owner,  even  if  by  diligence  he  could  do  so,  if  there 
were  no  marks,  signs,  or  circumstances,  understood  by  him, 
on  the  money,  to  enable  him  to  discover  the  owner."  The 
money  was  in  a  pocket-book,  which  contained  other  papers, 
and  which  was  accidentally  dropped  from  the  pocket  of  an 
overcoat,  while  the  owner,  Anthony  B.  Green,  Jr.,  was  riding 
along  the  road,  who,  just  before  reaching  home,  met  defend- 
ant's children.  In  the  pocket-book  were  two  promissory  notes 
on  T.  B.  Scott.  By  the  charge,  the  jury  would  have  under- 
stood that  they  could  not  find  the  existence  of  the  criminal 
intent  at  the  time  of  taking,  unless  there  were  marks  or  signs 
on  the  money  which  enabled  the  defendant  to  find  out  the 
owner.  It  restricts  the  immediate  means  of  ascertaining 
the  owner  within  too  narrow  limits.  Conceding  there  were 
no  signs  or  marks  on  the  money,  if  there  was  any  mark  or 
writing  on  any  of  the  papers  in  the  pocket-book  which  rea- 
sonably furnished  the  immediate  means  of  discovering  the 
owner,  this  is  sufficient.  From  the  fact  that,  in  the  inter- 
view at  Harper's  house,  defendant's  wife,  who  could  read, 
called  over  all  the  names  of  the  Greens,  and  that  one  of  tho 


860  Jackson  v.  Statb.  [Alabama, 

notes  on  T.  B.  Scott  was  read  and  examined,  the  jury  may 
have  inferred  that  there  was  Bomething  on  some  of  the  papers 
which  indicated  that  the  owner  was  numed  Green. 

We  discover  no  error  in  the  record. 

Affirmed.  

LARCB!(r  Of  Lost  Proprrtt.  —  As  to  what  constitutes  the  crime  of  lar* 
e«ny  m  committed  by  the  fin<ler  of  lost  property,  see  note  to  R'-ed  ▼.  Slate, 
34  Am.  Rep.  734,  735;  CommoiiuyaUh  r.  Titus,  116  Mass.  42;  17  Am.  St.  Rep. 
138,  and  note  140,  Ul;  note  to  StaU  r.  Homes,  57  Atu.  Dec.  :^83,  2S4;  Robin- 
ton  T.  Slate,  11  Tex.  App.  403;  40  Am.  Rep.  700;  Hunt  v.  Coininoinoenlth,  13 
Oratt.  767:  70  Am.  Dec  443.  To  constitute  the  crime  of  larceny  by  a  finder 
of  lost  property,  h«  moat  have  known  who  was  the  owner  at  the  time  of 
finding,  or  mast  have  been  in  possession  of  some  information  which  might 
reasonably  enable  him  to  discover  the  owner,  and  he  must  have  appropriated 
the  property  with  intent  to  take  absolute  dominion  over  it:  Ptrrm  r.  Com- 
moMtceoM,  S7  Va.  664. 
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Ckimikal  Law  —  LiROKirr —  Su»»icibnct  of  iNDiormirr. —  An  "  attempt " 
implies  both  an  intent  and  an  actual  effort  to  consummate  the  intent. 
Heuoe  an  indictment  charging  an  "attempt"  to  commit  larceny  is  suf- 
fioieut,  without  alleging  the  particular  acts  constituting  the  "attempt.** 

Ckimikai.  Law  —  Judgment  withoot  Plea  is  Retersiblb  Error. — 
There  can  be  no  trial  on  the  merits  nor  a  conviction  in  a  criminal  case 
until  the  accused  has  pleaded  not  guilty,  or  this  plea  has  been  entered 
for  him  by  the  court.  If  the  record  fails  to  show  that  such  plea  baa 
been  made  or  entered,  the  judgment  will  be  revuraed. 

Peach  and  Evans^  for  the  appellant. 

William  L.  Martin^  attorney-general,  for  the  state. 

Coleman,  J.  The  record  presents  the  question  as  to  the 
sufficiency  of  the  indictment.  The  indictnient  charges  that 
Andrew  Jackson  "did  attempt  to  feloniously  take  and  carry 
away,"  etc.  Mr.  Wharton  seems  to  hold  that,  at  common 
law  or  in  the  absence  of  statutory  provision,  in  an  "  indict- 
ment for  an  attempt  to  commit  a  crime,  it  is  essential  to  aver 
that  the  defendant  did  some  act,  to  be  averred,  whicii.  directed 
by  a  particular  intent,  would  have  apparently  resulted,  in  the 
ordinary  course  of  things,  in  a  particular  crime":  Wharton's 
Crim.  Law,  sec.  192.  He  further  holds  that  it  is  in  the  power 
of  the  legislature  to  pass  statutes  declaring  a  particular  act 
to  be  indictable,  and  providing  that  it  shall  be  enough  to 
describe  such  act  in  the  statutory  terms.     When  this  is  done, 
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it  is  proper  for  the  courts  to  hold  that  "an  indictment  char- 
ging that  the  defendant  did  attempt  to  feloniously  steal  from 
the  house  of  A  B  is  good":  1  Wharton's  Crim.  Law,  sec.  191. 

The  word  "attempt"  is  among  the  adjudged  words,  and  in 
this  state  has  a  defined  legal  meaning.  "An  attempt  implies 
more  than  an  intention  formed.  It  means  to  make  an  effort, 
orendeavor,  or  an  attack":  Gray  v.  State,  6'^  Ala.  IS.  An  "at- 
tempt" implies  an  intent,  and  an  actual  effort  to  consummate 
the  intent  or  purpose;  "to  try":  Bordeaux  v.  DaviSySS  Ala. 
612;  Prince  v.  State,  35  Ala.  367;  Lewis  v.  State,  35  Ala.  381. 
The  reason  assigned  by  Mr.  Wharton,  in  his  excellent  work, 
why  an  indictment  is  defective  which  charges  merely  an  "at- 
tempt" to  commit  an  offense,  without  an  averment  of  any  act, 
is,  that "  attempts  "  may  be  merely  "  in  conception  or  in  prepa- 
ration," "  with  no  causal  connection  between  the  attempt  and 
the  crime  ";  that  it  is  a  terra  "  peculiarly  indefinite,"  "  with- 
out any  prescribed  meaning,"  "and  covers  acts  some  of  which 
are  indictable  and  some  are  not,"  and  therefore  he  concludes 
all  mere  attempts  are  not  indictable:  1  Wharton's  Crim.  Law, 
sees.  190,  192.  If  Mr.  Wharton's  definition  is  correct,  his  con- 
clusions legitimately  follow;  but  if  "attempt"  implies  both 
an  intent  and  an  actual  effort  to  consummate  the  intent,  as 
held  in  this  state,  an  indictment  for  an  "attempt"  to  com- 
mit an  offense  is  not  indefinite,  and  does  not  charge  any  act 
not  penal.  The  reason  given  by  him  would  apply  with  equal 
force  in  cases  where  "attempts"  were  made  indictable  by 
statute,  if,  as  is  generally  the  case,  the  statute  omits  to  legally 
define  what  acts  amount  to  an  "attempt."  The  principle 
upon  which  an  indictment  which  merely  charges  an  "at- 
tempt" to  commit  an  offense  is  held  good  is,  that  the  word 
"attempt"  has  a  legal  meaning, —  is  an  adjudged  word, — and 
therefore,  when  a  person  is  indicted  for  an  "  attempt,"  he,  in 
law,  is  as  fully  advised  of  what  the  indictment  charges  as  if 
the  statute  had  defined  with  precision  the  acts  necessary  to 
constitute  an  "  attempt." 

The  statutes  of  this  state  have  changed  the  eommon«law 
rules  of  criminal  pleading,  dispensing  with  many  averments 
which  were  regarded  as  indispensable,  reducing  indictments 
rather  to  a  statement  of  legal  conclusions  than  of  facts:  Drake 
v.  State,  60  Ala.  62.  The  code  (sec.  4366)  declares  the  forms 
given  in  the  code  are  sufficient  in  all  cases  in  which  they  are 
applicable;  in  other  cases,  forms  may  be  used  as  near  similar 
as  the  nature  of  the  case  and  the  rules  prescribed  in  this 
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chapter  will  permit.  **  The  indictment  must  state  the  facta 
constituting  the  offense,  in  ordinary  and  concise  language,  in 
•Qch  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended,"  etc.:  Code,  sec.  4368. 

We  have  no  statutory  definition  of  an  *'  assault."  An  in- 
dictment for  a  simple  assault  is  good  which  merely  charges 
that  A  B  assaulted  C  D.  At  common  law  it  would  have  been 
necessary  to  have  averred  the  acts  done  constituting  the 
assault:  Betuley  v.  State,  18  Ala.  535;  Trexler  ▼.  State,  19  Ala. 
21;  Bordeaux  v.  Davis,  58  Ala.  612.  Conspiracy  has  no  stat- 
utory definition.  An  indictment  charging  that  A  B  and  C  D 
conspired  together  to  unlawfully  do  an  act  in  itself  indictable, 
describing  the  unlawful  act,  is  sufficient:  Crim.  Code,  269. 
Such  an  indictment,  under  the  decisions  of  this  state,  is 
wholly  insufficient  as  a  common-law  indictment  for  a  oon> 
spiracy:  MiUs  t.  State,  58  Ala.  390.  The  same  ia  true  as  to 
an  affray. 

In  framing  indictments,  the  statute  authorizes  the  use  of 
forms,  "  in  other  cases,  as  near  similar  as  the  nature  of  the 
case  and  the  rules  prescribed  will  admit."  An  indictment 
which  charges  an  "  attempt  to  feloniously  take  and  carry 
away  five  dollars,"  etc.,  sufficiently  states  the  facts  to  enable 
a  person  of  common  understanding  to  know  that  he  is  charged 
with  having  had  a  felonious  intent  to  take  and  carry  away 
the  property,  and,  in  consummation  of  that  intent,  he  made 
an  actual  effort,  — "tried"  to  consummate  the  felonious  intent. 
If  the  defendant  had  been  indicted  for  the  larceny  of  the 
money,  and  the  proof  had  failed  to  show  the  larceny,  but  had 
shown  some  "  effort"  or  "trial  "  of  the  defendant  to  commit 
the  larceny,  he  might  have  been  convicted  of  the  attempt: 
Wolfy.  State,  41  Ala.  412.  The  indictment  for  the  larceny 
includes  every  "active  effort  "  or  "trial  "  to  consummate  the 
larceny,  without  particularizing  them;  and  for  this  reason  the 
conviction  for  an  attempt  to  commit  the  offense  is  permissible 
under  an  indictment  charging  tlie  offense.  An  indictment 
wliich  charges  an  "attempt"  to  commit  the  hirceny  certainly 
gives  the  defendant  the  same  information  as  to  the  facts  of 
the  offense  for  which  he  is  put  on  trial  as  an  indictment  for 
the  offense  itself:  Lewis  v.  State,  35  Ala.  3S1;  Slatf  v.  Ilaihes, 
76  Mo.  323;  People  y.  Bush,  4  Hill,  133.  We  hold  the  indict- 
ment to  be  sufficient. 

We  find  an  error  in  the  record  which  compels  a  reversal 
upon  other  grounds.     Tlie  record   fails  to  show  that  the  de- 
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fendant  pleaded  to  the  indictment,  or,  standing  mute,  the 
court  caused  the  plea  of  not  guilty  to  be  entered  for  him. 
The  judgment  entry,  after  the  demurrer  to  the  indictment 
was  overruled,  recites  that  thereupon  came  a  jury,  etc.,  who 
upon  their  oaths  do  say,  etc.  There  was  no  plea  entered  and 
no  issue  joined. 

There  can  be  no  trial  on  the  merits  in  a  criminal  case  until 
the  defendant  has  pleaded  not  guilty,  or  this  plea  has  been 
entered  for  him  by  the  court:  Fisher  v.  State,  46  Ala.  723; 
Socovitch  V.  State,  46  Ala.  227;  Fernandez  v.  /State,  7  Ala.  611; 
1  Bishop's  Crim.  Proc,  sec.  468. 

Reversed  and  remanded.   

Criminal  Law  —  Attempt  to  Commit  a  Crimb.  —  Ai  (o  what  consti- 
tutes the  crime  of  citteinptiag  to  commit  a  crime,  and  the  requisites  of  an 
indiotineut  charging  such  an  offense,  see  extended  note  to  People  v.  Moron,  20 
Am.  St.  Rep.  741-748. 

Criminal  Law  —  Necessity  of  Arraionment  and  Plea. — A  judg- 
ment of  conviction  of  a  felony  will  be  reversed,  unless  the  record  shows  a 
plea  or  issue,  notwithstanding  the  defendant  was  personally  present  at  the 
trial:  Hill  v.  States  1  Yerg.  76;  24  Am.  Dec.  441;  Hoakina  v.  People,  84  ILL  87; 
25  Am.  Rep.  433. 
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Railroads.  —  The  Requirkmknt  that  an  Enotneeb  shall  Blow  a 
Whistle  or  Ring  a  Bell  before  reaching  a  public  road  or  crossing  is 
for  the  protection  of  persons  who,  being  at  a  crossing,  are  about  to  pass 
across  the  track.  Hence  a  brakeman  injured  at  a  crossing  cannot  recover 
tlierefor  on  the  ground  that  the  failure  to  blow  the  whistle  or  ring  the 
bell  left  him  without  warning  of  the  approach  of  the  train  to  the  cross- 
ing, and  thereby  caused  him  to  be  injured. 

PRAcncE. — Demurrer  to  a  Part  of  a  Count  will  not  be  entertained, 
unless  the  imperfect  part  is  so  material  as  that,  being  eliminated,  it 
leaves  the  count  without  a  valid  cause  of  action. 

Discovery — No  One  can  be  Required  to  Criminate  Himself.  —  Hence, 
even  in  civil  procee  ling.s,  a  material  fact  cannot  be  elicited  by  discovery 
from  the  adverse  pirty,  if  by  discovering  it  he  would  be  exposed  to  a 
criminal  prosecution  or  to  a  penal  recovery;  but  under  the  code  of  Ala- 
bama "  the  party  is  bound  to  answer  all  pertinent  interrogatories,  unless 
by  the  answer  he  subjects  himself  to  a  criminal  prosecution." 

Praci'ice.  —  A  Party  is  not  Entitled  to  have  Answers  Suppressed,  if 
they  are  in  respon-;e  to  interrogatories  to  which  he  interposed  no  objec- 
tion, and  to  which  he  projiounded  cross-interroiratories. 

Railway  Corporation  may  be  Excused  for  Maintaining  a  Bridge  so 
Low  AS  to  Endangi  r  its  Empioyees,  if  the  irregularity  of  the 
ground's  surface  and  the  state  of  the  neighboring  improvements  were 
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•ach  tliat  the  bridge  conid  not  he  raised  withoat  too  great  inconTenienoa 
to  vehicles  crossing  it,  without  great  and  serions  injary  to  neighboring 
land  proprietors,  or  without  too  great  an  expense  to  the  corporation. 
Therefore  a  jury  should  consider  all  these  matters  in  determining 
whether  or  not  the  corporatiuu  was  negligent  in  maintaining  the  bridge 
so  low  as  it  did. 

Btidknob  or  Prior  Injurtks  Sittferrd  bt  Brakbmkk  from  Crosrinu 
DNDBB  A  Low  Bridqr  is  admissible  to  aid  the  jury  in  determining 
whether  the  railroad  curporutiou  maintainiog  such  bridge  had,  through 
its  ofTu-ials,  notice  of  the  injuries  previously  done,  and  had  been  guilty 
of  negligence  in  thereafter  maintaining  tl>e  bridge  at  the  same  eleTatiou. 

Railroapp  AtiE  NOT  Rkquired  TO  ADOPT  EvERY  Appliancb  which  eren 
a  majority  of  the  well-regulated  roads  have  adopted.  Something  mnst 
be  accorded  to  diversity  of  jiidirment;  and  the  failure  to  adopt  a  par- 
ticular appliance  cauuot  be  regarded  as  per  se  recklesaueaa  or  negli- 
gence, though  the  majority  of  tlie  other  roads  have  adopted  it. 

Railroads. — The  Failure  to  Maintain  Whippiso-8TRAP8  to  warn 
braUemen  who  are  on  top  of  the  train  that  it  is  abont  to  pass  under  a 
bridge  so  low  as  to  imperil  their  lives  is  not  legal  negligenoe,  unless 
such  straps  are  so  nianitestly  serviceable  as  to  command  the  consensus 
of  intelligent  railroad  men,  and  such  men  do  not  honestly  di£fer  in  judg* 
ment  as  to  their  utility. 

Cross-examination  of  a  Witness  snoiri.D  kot  bx  Permitted  when  It 
Tends  to  Multiply  the  Issues  so  as  to  embarrass,  if  not  to  mislead, 
the  jury.  Hence  when  a  witness  has  testified  to  the  use  and  usefulness 
of  whipping-straps  as  cautionary  signals,  a  cross-examination  is  not 
proper  whicli  requires  tiie  witne-s  to  testify  to  the  rule  atid  habit  of 
railroiids  in  many  states,  to  injuries  inflicted  by  overhead,  low  bridges, 
to  ronds  being  mulcted  in  damages  in  consequence  of  such  injuries,  and 
tlieir  snlj^equently  adopting  whipping-straps. 

Evidence. —  A  Photooraph  having  been  Rkcsivbd  in  Evidencb  with- 
out  any  testimony  as  to  its  correctnes-)  or  of  the  point  of  view  from 
which  it  was  taken,  and  the  court,  not  being  able  to  agree  upon  its  ad- 
missibility, "hold  it  admissible  for  what  it  was  worth." 

Railroads— Low  Bridge  —  Contributoky  Nbolioenoe.  —  If  a  brakeman 
is  reasonably  notified  of  a  low  bridge,  this  puts  him  on  the  lookout  and 
on  inquiry  and  observation,  and  if  he  fails  in  this  duty,  when  such  ob- 
servation would  have  enabled  him  to  know  where  the  bridge  was  located, 
he  is  puilty  of  contributory  negligence,  and  cannot  recover  if  injured  on 
account  thereof. 

Railroad  is  Guilty  of  Neoliobncb  in  Maintaining  a  Bridgb  so  Low 
AS  TO  Imperil  the  Lives  of  its  Employees,  if  it  might  have  been 
raised  al)ove  the  danger  line  without  great  expense,  and  without  too 
great  inconvenience  and  injury  to  the  public  or  to  adjacent  property- 
holders  affected  thereby. 

Railroads.  —  Failure  to  Put  up  Bulletin- boards  avs  Pi^oardc 
Warning  Employees  of  Danger  is  immaterial,  if  they  were  expressly 
warned  of  the  same  danger  by  some  other  means. 

Action  to  recover  dainagcH  for  personal  injuries.  The  gen- 
eral cliarge,  together  with  exceptions  1  and  2,  mentioned  in 
the  opinion,  was  as  follows:  ''Should  the  jury  find  from  the 
evidence  that  the  bridge  was  so  low  as  to  be  dangerous  to 
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brakemen  standing  on  the  top  of  freight-cars,  but  that  from 
the  nature  of  the  case  it  could  not  be  built  higher  without 
unreasonable  inconvenience  to  the  public  or  unreasonable  ex- 
penses to  the  company,  and  that  therefore  it  was  not  negli- 
gence on  the  part  of  the  defendant  to  build  the  bridge  at  the 
height  at  which  it  was  built,  yet  it  would  be  the  duty  of  the 
defendant  to  give,  or  cause  to  be  given,  to  its  employees  due 
notice  of  the  danger,  [No.  i]  and  to  make  use  of  such  means 
as  prudent  persons  engaged  in  the  same  or  like  business  would 
employ;  and  if  the  defendant  did  not  give  such  notice  to  plain- 
tiff, or  cav^e  the  same  to  he  done,  this  would  be  negligence  on  the 
part  of  the  defendant^  and  plaintiflF  would  be  entitled  to  re. 
cover,  if  he  suffered  injury  as  the  proximate   result  of  such 

negligence,  and  was  without  fault  on  his  part If  the 

jury  should  believe  from  the  evidence  that  the  bridge  was  so 
low  as  to  be  dangerous  to  brakemen  standing  on  the  top  of 
freight-cars,  but  that,  on  account  of  the  surroundings,  it  could 
not  be  built  higher  witl)out  unreasonable  inconvenience  to  the 
public  or  unreasonable  expense  to  the  railroad,  and  the  de- 
fendant gave  plaintiff  due  notice  of  the  danger,  [No.  £]  the 
plaintiff  cn.innt  recover,  unless  you  further  find  that  prudent 
persons  engaged  in  the  same  or  a  like  business,  under  the  same 
or  like  circumxtaDces,  would  have  made  use  of  whipping-straps 
or  other  devices  to  notify  brakemen  of  danger,  in  which  event 
they  should  find  for  the  plaintiff,  if  they  further  find  that 
the  absence  of  whipping-straps  or  other  devices  proximately 
caused  the  injury,  without  fault  on  the  part  of  the  plain- 
tiff." To  portions  of  this  charge  the  defendant  reserved  ex- 
ceptions, as  follows:  "  The  defendant  excepted  specially  to 
the  following  portion  of  said  charge,"  namely,  the  italicized 
words  marked  "  No.  1."  '*  Thereupon  the  court  stated  to  the 
to  the  jury,  orally,  that  they  should  consider  said  portion  of 
said  charge  as  if  the  word  '  ordinarily  '  was  written  before 
the  word  'employ.'  Thereupon  defendant  excepted  to  said 
portion  of  said  charge  given  with  said  qualification,  as  above 
stated.  The  defendant  also  excepted  to  the  following  portion 
of  said  charge,"  namely,  the  italicized  words  marked  "  No. 
2."  "  The  court  then  stated  to  the  jury,  orally,  that  they 
should  consider  said  portion  of  said  charge  excepted  to  as  if 
the  word  *  ordinarily '  were  written  in  after  the  words  '  busi- 
ness would ';  and  the  defendant  excepted  to  that  portion  of 
said  charge  given  with  said  qualification  and  instructions  as 
above  stated." 

Am.  St.  Bar..  Vol.  XXIV.— fi6 
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Oaylord  B.  Clark  and  F.  B.  Clark,  for  the  appellant. 

Oreg.  L.  and  H.  T.  Smith,  and  R.  Inge  Smith,  for  the  ap- 
pellee. 

Stonk^.  J.  When  this  case  was  before  us  at  a  former 
term  {Louisville  etc.  R.  R.  Co.  v.  Hall,  87  Ala.  708;  13  Am. 
St.  Rep.  84)  we  ruled  on  demurrers  to  the  several  counts 
of  the  complaint,  and  pointed  out  defects  in  each  of  them. 
The  imperfections  in  several  of  them  were  slight.  Wljen 
the  case  returned  to  the  city  court,  the  first,  sixth,  and 
ninth  counts  were  so  amended  as  to  conform  to  our  views. 
Demurrers  were  interposed  to  the  amended  counts,  reassign- 
ing many  of  the  grounds  assigned  to  the  originals,  and  adding 
new  ones.  These  demurrers  were  overruled,  and  we  think 
rightly.  Each  of  these  counts  as  amended  presents  a  prima 
Jacie  cause  of  action  within  the  rules  of  pleading  which  pre- 
vail in  this  state.  Very  great  technicality  is  not  required 
with  us.     Certainty  to  a  common  intent  is  enough. 

The  plaintiff,  under  leave  of  the  court,  added  four  new 
counts  to  his  complaint.  These  were  severally  demurred  to, 
and  the  court  held  the  twelfth  and  thirteenth  counts  to  be  suf- 
ficient. For  the  reasons  stated  above,  we  hold  each  of  these 
counts  good. 

Appellant's  criticism  of  count  13  does  not  take  in  its 
whole  scope.  It  contains  this  averment:  "  But  defendant, 
after  it  obtained  the  management  and  control  of  said  rail- 
road, negligently  failed  to  maintain  such  whipping-straps,  or 
gallows  and  ropes,  or  other  devices,  although  they  were  an 
effective  and  proper  means  of  giving  warning  to  defendant's 
freight-brakemen,  and  other  employees  upon  its  freight  trains, 
of  their  approach  to  said  bridge,  and  negligently  allowed  the 
same  to  rot  down,  or  be  removed,  and  negligently  failed  to 
provide  any  other  sufficient  means  of  informing  said  brake- 
men  of  their  approach  to  said  bridge,  although  it  knew  said 
bridge  was  of  a  height  to  be  dangerous  to  such  freight-brake- 
men,  unless  provided  with  whipping-straps,  gallows  and 
ropes,  or  some  other  similar  and  effective  device,  or  would 
have  known  thereof  by  the  exercise  of  reasonable  diligence." 
This  is  an  averment  that  whipping-straps,  if  maintained, 
would  have  been  an  effective  and  proper  means  of  giving 
warning  of  the  approaching  peril,  and  that  nc  ''her  that  nor 
any  other  means  was  employed  for  that  purpu&e.  Tliis,  as 
an  averment,  is  suQlcient. 
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To  counts  12  and  13,  the  defendant  pleaded,  among  other 
defenses,  that  the  injury  therein  complained  of  did  not  occur 
within  twelve  months  before  the  filing  of  said  additional 
counts.  This  plea  was  demurred  to,  the  ground  alleged  be- 
ing that  neither  of  them  presented  any  new  cause  of  action. 
This  demurrer  ought  to  have  been  sustained,  but  the  record 
fails  to  show  any  ruling  on  it. 

The  fifth  count  of  the  complaint  alleges  as  a  breach  of 
duty  by  the  defendant  the  failure  of  the  engineer  to  blow  the 
whistle  or  ring  the  bell  on  the  train,  as  by  section  1144  of  the 
code  he  was  required  to  do,  "  before  reaching  any  public  road 
crossing."  This  was  assigned  as  a  special  ground  of  demurrer; 
and  inasmuch  as  the  city  court  overruled  the  demurrer  to 
this  count,  it  must  have  held  this  ground  of  demurrer  insuflB- 
cient.  On  the  former  hearing  of  this  case  (Louisville  etc. 
R.  R.  Co.  V.  Hall,  87  Ala.  708,  718;  13  Am.  St.  Rep.  84) 
we  ruled  that  this  case  does  not  fall  within  the  provisions  of 
that  statutory  requirement.  We  said:  "Its  [the  statute]  de- 
sign was  to  warn  and  protect  persons  who,  at  a  public  cross- 
ing, pass  across  and  directly  on  the  track,  and  who  would  be 
in  danger  of  being  struck  and  run  over  by  an  approaching 
train."  It  is  contended  before  us  that  the  city  court  erred  in 
not  sustaining  the  demurrer  to  this  part  of  tlie  fifth  count. 

It  is  a  general  rule  that  a  demurrer  to  a  part  of  a  count 
will  not  be  entertained,  unless  the  imperfect  part  is  so  mate- 
rial as  that,  being  eliminated,  it  leaves  the  count  without  a 
valid  cause  of  action.  A  seeming  exception  is  recognized 
when  the  suit  is  on  a  penal  bond,  with  more  than  one  assign- 
ment of  breach.  In  such  action  each  breach  is  treated  as  a 
separate  charge  or  count,  and  may  be  demurred  to  separately: 
Hays  V.  Anderson,  57  Ala.  374;  Copeland  v.  Cunningham,  63 
Ala.  394;  Flournoy  v.  Lyon,  70  Ala.  308.  The  present  suit 
does  not  fall  within  that  class.  The  clause  objected  to  is 
only  one  of  several  alleged  cumulative  acts  of  negligence, 
and  if  it  be  stricken  out,  the  count  will  remain  amply  good. 
Security  against  the  possible  injurious  effects  a  defendant  may 
suffer  from  such  irrelevant  averment  must  be  sought  in  a 
proper  instruction  to  the  jury.  Demurrer  cannot  reach  it. 
Possibly  it  should  be  stricken  out  as  immaterial  and  imper- 
tinent, if  moved  for:  Columbus  etc.  R^y  Co.  v.  Bridges,  86  Ala. 
448;  11  Am.  St.  Rep.  68.  We  find  no  error  in  the  rulings  on 
the  pleadings. 

The  plaintiff  propounded  to  defendant  interrogatories  for 
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discover  J,  as  provided  by  our  statute:  Code  1886,  sees.  2816 
tt  Mq.  Defendant  objected  to  these  interrogatories,  and 
moved  to  suppress  them,  and  also  the  answers  to  them.  The 
court  sustained  this  motion  in  part,  and  overruled  it  in  part. 
The  ruling  of  the  court  in  permitting  any  of  the  testimony  so 
obtained  to  go  to  the  jury  is  assigned  as  error. 

It  is  certainly  the  rule,  in  our  system  of  jurisprudence,  that 
no  one  can  be  required  to  criminate  himself.  The  general 
expression  is,  that  while  in  civil  proceedings  any  fact  material 
to  the  maintenance  or  defense  of  the  suit  may  be  elicited  from 
the  adversary  by  discovery,  yet  no  one  can  be  required  to  dis- 
cover any  fact  which  will  expose  him  to  a  criminal  prosecu- 
tion or  to  a  penal  recovery:  2  DanielFs  Chancery  Practice, 
1557;  2  Story's  Eq.  Jur.,  sees.  524  et  seq.,  575;  1  Pomeroy's  Eq. 
Jur.,  sees.  191,  194,  201;  2  Am.  <fe  Eng.  Eik  y.  of  Law,  201  et 
seq.  In  one  case  {Olynn  v.  Houston,  1  Keen,  320,  337)  Lord 
Langdale  said:  "A  bill  of  discovery  cannot  be  sustained  in  aid 
of  an  action  for  a  mere  personal  tort."  Other  authorities,  how- 
ever, extend  this  doctrine  further  than  Lord  Laiigdale's  lan- 
guage would  seem  to  justify.  We  base  our  judgment  on  the 
language  of  our  statute  (Code,  sec.  2822),  which  declares  that, 
under  its  provisions,  "  the  party  is  bound  to  answer  all  perti- 
nent interrogatories,  unless  by  the  answer  he  subjects  himself 
to  a  criminal  prosecution."  There  is  nothing  in  this  assign- 
ment of  error. 

One  of  the  severely  contested  inquiries  in  the  court  below 
was,  whether  the  bridge  by  striking  against  which  the  plain- 
tiff was  injured  could  have  been  raised  higher  above  the 
track  without  too  great  inconvenience  to  vehicles  crossing  it, 
without  great  and  serious  injury  to  neighboring  land  proprie- 
tors affected  by  the  change,  or  without  too  great  expense  to 
the  railroad  corporation.  Many  witnesses  residing  in  or  near 
Greenville  —  the  bridge  was  at  Greenville  —  were  examined 
by  deposition  on  this  controverted  question,  and  gave  testi- 
mony pro  and  con.  The  testimony  was  taken  on  written 
interrogatories  served  and  crossed.  In  propounding  interro- 
gatories, plaintiff  inquired  if  there  were  not  streets  in  Green- 
ville, and  public  roads  near  by  leading  to  Greenville,  which 
had  steeper  grades  than  the  approach  to  the  bridge  would  be 
if  the  bridge  was  raised  two  feet  higher.  (If  raised  two  feet, 
the  bridge  would  probably  be  above  the  ordinary  danger 
line.)  No  objection  was  filed  to  the  interrogatories  calling 
for  this  information,  but  defendant  crossed  the  interrogatories 
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thus  propounded.  On  the  trial  below,  defendant  moved  to  sup- 
press the  answers  in  reference  to  other  streets  and  neighbor- 
ing roads.  The  answers  were  strictly  responsive  to  the  inter- 
rogatories. The  court  overruled  the  motion,  and  admitted  the 
testimony.  This  was  excepted  to,  and  is  assigned  as  error. 
We  need  not  decide  whetlier  this  testimony  was  legal,  if  ob- 
jected to  at  the  proper  time,  although  we  know  no  rule  that 
would  justify  its  introduction.  The  objection  came  too  late, 
and  was  riglitly  overruled:  Townsend  v.  Jeffries,  24  Ala.  329; 
Wilkinson  v.  Moseley,  30  Ala.  562;  Walker  v.  WalkeVy  34  Ala. 
469. 

Plaintiff  received  his  injury  by  a  collision  with  the  low 
bridge  immediately  south  of  the  depot  at  Greenville.  He  was 
brakeman  on  a  freight  train,  and  his  post  of  duty,  when  the 
train  was  in  motion,  was  on  the  top  of  the  cars.  When  struck, 
he  was  walking  back  on  the  top  of  the  cars  to  his  proper 
place  on  the  train.  He  was  making  his  eighth  trip  over  the 
road,  having  passed  safely  seven  times  under  this  bridge,  but 
always  in  the  night-time.  It  was  night  when  he  was  injured, 
and  he  had  his  back  to  the  bridge.  Several  witnesses  testi- 
fied that  they  had  informed  and  cautioned  him  in  regard  to 
the  low  bridges,  including  this  one  at  Greenville;  and  he  ad- 
mitted in  his  own  testimony  that  he  had  been  notified  of  the 
low  bridges,  but  could  not  say  whether  he  was  notified  of  the 
one  at  Greenville.  The  company  had  posted  notices  of  the  low 
bridges,  shown  on  its  bulletin-boards,  and  in  placards  hung, 
under  regulations,  in  the  cabooses  of  the  freight  trains.  Many 
exceptions  were  reserved  to  the  court's  rulings  excluding  tes- 
timony of  the  contents  of  the  placards,  and  of  the  duty  of 
the  train-oflScers  to  keep  them  posted  in  the  cabooses.  There 
is  nothing  of  merit  in  these  exceptions;  and  if  there  were,  a 
copy  of  the  placard  was  put  in  evidence,  and  thus  supplied 
the  desired  proof  in  an  unexceptionable  shape.  The  proper  in- 
quiry was,  not  what  duty  required  of  the  officers  of  the  train, 
bi  t  to  what  extent  they  performed  that  duty.  It  is  neither  a 
defense  nor  a  condonation  of  an  act  of  negligence  that  duty 
—  commanded  duty — required  of  the  actor  that  he  should 
be  diligent.  Nor  was  it  material  to  inquire  the  meaning  of 
the  words  "Fort  Deposit  and  Greenville,"  found  in  the  pla- 
card. The  low  bridge  between  those  points,  and  notice  of  it, 
were  immaterial  inquiries  in  the  present  suit. 

The  witness  Porterfield  testified  to  general  notoriety  in 
Greenville  of  prior  injuries  suflfered  by  brakemen  in  conse- 
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quence  of  the  low  bridge  there.  This  was  objected  to,  but  the 
decision  of  the  question  was  withheld.  It  is  not  shown  that 
it  was  subsequently  called  to  the  attention  of  the  court.  Later 
in  the  trial,  positive  testimony  of  those  prior  injuries  was 
given.  This  legalized  Porterfield's  testimony,  not  as  evidence 
that  those  injuries  had  been  inflicted,  but  as  testimony  to  be 
weighed  by  the  jury  in  determining  whether  the  railroad  com- 
pany, through  its  officials,  had  notice  of  the  injury  previously 
done.  This  testimony,  in  both  of  its  aspects,  was  material 
upon  a  single  inquiry,  namely,  whether  the  defendant  was 
guilty  of  negligence  in  maintaining  the  bridge  at  its  then  ele- 
vation. But  in  this  inquiry  it  must  not  be  forgotten  that  if 
the  irregularity  of  the  ground's  surface,  and  the  state  of  the 
neighboring  improvements,  were  such  that  the  bridge  could 
not  be  raised  without  too  great  inconvenience  to  vehicles 
crossing  it,  without  great  and  serious  injury  to  neighboring 
land  proprietors  affected  by  its  change,  or  without  too  great 
expense  to  the  railroad  corporation,  either  of  these  would  fur- 
nish an  excuse  for  not  raising  the  bridge.  Either  of  said 
categories  would  present  a  case  where  one  convenience  must 
yield  somewhat  to  the  conservation  of  another.  This  inquiry 
should  be  fairly  presented  to  the  jury,  and  carefully  considered 
by  them:  Louisville  etc.  R.  R.  Co.  v.  Hall,  87  Ala.  708;  18  Am. 
St.  Rep.  84. 

Very  liberal  rules  should  prevail  as  to  the  legitimate  scope 
of  cross-examination.  Still,  boundaries  must  be  assigned  to 
it.  It  should  be  never  so  indulged  as  to  lead  to  a  multiplica- 
tion of  issues  having  no  direct  bearing  on  the  question  at  is- 
sue, and  whose  only  effect  will  be  to  draw  the  minds  of  the 
jury  from  the  main  questions  involved.  We  have  said  many 
times  that  railroads  are  not  required  to  adopt  every  appli- 
ance which  some  roads,  even  a  majority  of  the  well-regulated, 
have  incorporated  into  their  system  of  management.  Some- 
thing must  be  accorded  to  diversity  of  judgment.  If  many 
well-regulated  railroads  abstain  from  adopting  a  particular 
appliance  which  other  roads,  even  a  majority,  consider  wise 
precautions  and  adopt,  such  abstention  cannot  be  pronounced 
per  se  recklessness  or  negligence:  Louisville  etc.  R.  R.  Co.  v. 
AUen,  78  Ala.  494;  Georgia  Pac.  R'y  Co.  v.  Propst,  83  Ala.  518; 
Wilson  V.  Louisville  etc.  R.  R.  Co.,  85  Ala.  269;  Louisville  etc, 
R.  R.  Co.  V.  Hall,  87  Ala.  708,  719;  13  Am.  St  Rep.  84. 

What   we   have   said    above   has   reference    to   whipping- 
straps  as  useful  warning  gignalu,  so  elaborately  presented  in 
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the  record  before  us.  The  influence  that  device  should  exert 
as  a  factor  in  the  decision  of  this  case  is  not  alone  whether  it 
is  serviceable  in  giving  notice  of  danger  ahead.  The  testi- 
mony on  this  question  is  very  widely  variant.  The  inquiry  is 
broarder  than  this.  Is  it  so  manifestly  serviceable  as  to  com- 
mand the  consensus  of  intelligent  railroad  men  so  generally 
as  that  it  cannot  be  reasonably  ignored  or  disregarded?  Or 
is  its  utility  disbelieved  and  disallowed  in  the  management 
of  many  well-governed  and  well-regulated  railroads?  If  this 
question  be  reasonably  debatable,  and  skilled  railroad  men 
honestly  differ  in  judgment  as  to  the  utility  of  this  or  any 
other  cautionary  appliance,  and  differ  to  such  extent  as  that 
many  well-regulated  railroads  abstain  from  their  use,  then 
such  abstention  is  not  legal  negligence. 

We  recur  to  the  question  of  the  scope  of  legitimate  cross- 
examination.  Defendant  examined  by  deposition  many  rail- 
road officials  scattered  over  many  states  of  the  Union  as  to 
the  use  and  usefulness  of  whipping-straps  as  cautionary  sig- 
nals. On  cross-examination,  plaintiff  inquired  as  to  the  rule 
and  habit  in  reference  to  such  warnings  practiced  by  some 
fifty  or  more  railroads  scattered  over  many  of  the  states  and 
in  Canada.  In  reference  to  some  of  these  roads  the  inquiry 
went  further,  and  called  for  the  disclosure  of  certain  injuries 
inflicted  by  overhead,  low  bridges,  —  whether  the  railroad  had 
been  mulcted  in  consequence  of  such  injuries,  and  whether 
they  had  not  subsequently  adopted  whipping-straps  as  warn- 
ing signals.  These  cross-interrogatories  were  objected  to,  and 
a  motion  made  to  suppress  the  testimony  they  elicited.  All 
such  testimony  ought  to  have  been  excluded.  Its  tendency 
was  to  multiply  the  issues  almost  indefinitely,  and  to  greatly 
embarrass,  if  not  to  mislead,  the  jury  in  their  deliberations. 
In  overruling  the  motion  to  suppress  this  part  of  the  testimony 
the  city  court  erred. 

We  hold,  also,  that  the  city  court  erred  in  allowing  the  let- 
ters of  Metcalf,  of  the  attorneys,  and  of  the  answers  to  such 
letters,  to  be  put  in  evidence.  There  was  nothing  in  them 
which  should  legitimately  weaken  the  force  of  the  witnesses 
testifying,  and  they  could  not  be  competent  for  any  other  pur- 
pose. If  they  had  any  influence,  it  was  to  prejudice  the  jury 
in  their  deliberations,  while  the  correspondence,  properly  in- 
terpreted and  understood,  should  not,  in  any  respect,  influence 
the  verdict  of  the  jury. 

A  photograph,  exhibit  P,  was  received  in  evidence  againft 
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the  objection  and  exception  of  defendant.  That  photograph 
was  material  evidence  only  on  the  postulate  that  it  furnished 
some  aid  in  determining  the  grade  of  Milner  Street  at  the 
point  of  its  eastern  approach  to  the  bridge.  The  photographer 
was  not  examined  as  a  witness,  and  there  is  no  positive  proof 
of  the  position  he  occupied  when  the  picture  was  taken.  Lane, 
and  other  witnesses  familiar  with  the  locality,  state  it  is  not 
a  correct  representation  of  the  place,  and  some  of  thorn  say 
they  would  not  have  recognized  it  from  the  picture.  No  wit- 
ness testified  that  it  was  a  correct  representation.  Is  it  not 
true  that  the  correctness  of  such  a  picture,  as  an  aid  in  deter- 
mining the  grade  of  the  street,  must  depend  largely  on  the 
position  and  elevation  of  the  camera  at  the  time  it  was  taken? 
Can  such  a  picture  give  a  correct  impression  of  grade,  if 
taken  longitudinally  with  the  street,  or  at  an  acute  angle? 
To  be  at  all  reliable  on  the  inquiry  of  the  grade,  should  not 
the  camera  be  placed  at  a  right  angle  with  the  street?  But 
the  court  is  not  agreed  on  the  question  of  its  admissibility, 
and  we  therefore  hold  that  it  was  admissible  for  what  it  was 
worth. 

The  general  charge  to  the  jury  was  given  in  writing  at  the 
.  request  of  the  defendant.  The  first  and  second  exceptions  in- 
terposed to  it  by  defendant  were  to  certain  segregated  portions 
thereof,  which  the  reporter  will  embody  in  the  statement  of 
facts  as  Nos.  1  and  2.  The  court  thereupon  stated,  orally, 
that  he  inserted  the  word  "  ordinarily  "  in  certain  designated 
places  in  each  portion  of  the  charge  excepted  to.  The  altera- 
tion was  not  written.  The  defendant  excepted,  in  the  follow- 
ing language:  "  And  the  defendant  excepted  to  that  portion 
of  said  charge  given  with  said  qualification  and  instructions 
as  above  stated."  It  is  contended  before  us  that  the  city  court 
erred  in  not  correcting  the  writing,  instead  of  making  the  cor- 
rection orally.  If  this  objection  had  been  rested  on  the  ground 
that  the  correction  was  not  in  writing,  it  is  probable  we  would 
hold  it  well  taken.  It  was  due,  however,  to  the  trial  court, 
that  the  true  ground  of  objectien  should  be  stated.  If  that 
had  been  done,  there  is  little  if  any  doubt  that  the  manu- 
script would  have  been  then  and  there  corrected.  We  decline 
to  make  this  a  ground  of  reversal:  8  Brickell's  Digest,  80^  mcs. 
33,  35. 

The  first  charge  given  at  the  instance  of  plaintiff  ii  faoltj, 
in  that  it  employs  the  word  "  knowledge  "  in  several  places, 
where  "  notice  "  meets  all  the  requirements  of  the  law.    If,  be- 
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fore  the  collision,  plaintiff  was  reasonably  notified  of  the  low 
bridge  at  Greenville,  this  "put  him  on  the  lookout  and  on 
inquiry  and  observation  ";  and  if  he  failed  in  this  duty,  when 
its  observance  would  have  enabled  him  to  know  where  the 
bridge  was  located,  such  want  of  knowledge  was  his  own 
fault,  and  would  constitute  his  ignorance  contributory  negli- 
gence: Louisville  etc.  R.  R.  Co.  v.  Hall,  87  Ala.  719,  720;  13  Am. 
St.  Rep.  84;  Cleveland  Woolen  Mills  v.  Sibert,  81  Ala.  140. 
Whether  or  not  there  was  any  testimony  which  authorized 
.  the  submission  to  the  jury  of  the  inquiry  of  exemplary,  pu- 
nitive, or  vindictive  damages  was,  and  is,  as  we  have  stated 
above,  one  of  the  severely  contested  questions  in  this  case. 
That  question  depends  on  another,  namely,  Was  it  practicable 
to  raise  the  bridge  above  the  danger  line  without  too  great 
inconvenience  and  injury  to  the  public,  or  to  adjacent  prop- 
erty-holders affected  thereby,  and  also  without  too  great  ex- 
pense to  the  railroad  corporation?  Under  the  testimony,  the 
first  of  these  inquiries  is  the  one  of  chief  importance;  for 
under  all  the  testimony,  the  expense  of  erecting  a  new  and 
higher  bridge  was  too  insignificant  to  be  weighed  in  the  bal- 
ance against  the  peril  to  human  life.  Many  witnesses  gave 
testimony  for  and  against  the  practicability  of  elevating  the 
bridge,  having  reference  to  the  street  as  a  highway,  and  to 
the  two  public  warehouses  which  lined  the  approach  to  the 
bridge.  We  feel  safe  to  say,  that,  on  the  question  of  practi- 
cability, the  testimony  was  in  marked  and  palpable  conflict. 

If,  under  the  rules  of  practicability  stated  above,  the  bridge 
could  have  been  so  raised  as  to  allow  a  brakeman  on  the  top 
of  the  cars  in  use  to  pass  under  it  with  absolute  safety,  then 
to  fail  to  do  so  was  negligence,  and  subjected  the  railroad  com- 
pany to  the  actual  damages  caused  by  the  failure,  unless  there 
was  proximate,  contributory  negligence.  Under  what  condi- 
tions will  the  negligence  become  so  increased  and  aggravated 
as  to  justify  the  imposition  of  greater  damages  by  way  of  pun- 
ishment than  compensation  for  the  actual  injury  sustained? 
On  this  question  the  court  stands  equally  divided,  two  of  the 
judges  holding  there  is  no  testimony  authorizing  the  jury  to 
find  that  degree  of  negligence  which  justifies  punitive  dam- 
ages, while  the  other  two  maintain  there  was  enough  testi- 
mony on  that  question  to  be  considered  by  the  jury.  The 
question  raised  by  the  charges,  whether  there  could  be  a  re- 
covery of  vindictive  damages  in  this  case,  is  not  decided: 
Wilkinson  v.  Searcy,  76  Ala.  176. 
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Bulletin-boards  and  placards  are  sometimes  resorted  to  as 
methods  of  giving  notice.  They  are  not  the  only  methods. 
If,  before  the  injury,  plaintiff  was  expressly  notified  of  the 
low  bridge  in  question,  this  answered  all  the  purpose  a  I  ul- 
letin-board  or  placard  could  accom[>lish.  Charge  24,  asked  by 
defendant,  should  have  been  given. 

This  opinion  must  be  interpreted  in  connection  with  our 
former  ruling:  LouUviUe  etc.  R.  B,  Cs.  ▼.  HaUf  87  Ala.  708~ 
725;  13  Am.  St.  Rep.  84. 

Reversed  and  remanded. 

BviDKMOX  —  FoBMKB  AcxnDKNTS.  —  BTideoM  of  fmner  alips  ia  machinery 
by  which  plaintiffs  were  injured,  broaght  home  to  the  knowledge  of  defend* 
ant,  ia  admissible,  as  tending  to  prove  that  the  machinery  was  insufficient, 
and  that  defendant  did  not  exercise  reasonable  care  in  continniug  its  nsei 
J/yfr«  V.  Hudson  I.  Co.,  ISO  Maaa.  125;  16  Am.  St.  Rep.  176. 

Raulboads  —  Low  Bridgbs  —  Bbuckman. — An  employee  of  a  railroad 
coiiipauy  baa  the  right  to  assume  that  it  has  constructed  and  maintained  its 
bridgea  in  such  a  manuer  that  as  a  brakeman  upon  its  trains  he  can  f>erform 
bis  duties  with  safety,  and  that  if  there  is  any  such  danger  to  be  encoun- 
tered  in  the  service  aa  a  low  bridge,  he  will  be  warned  of  it:  Louisville  etc. 
R'y  Co.  y.  Wright,  116  Ind.  378;  7  Am.  St.  Rep.  432,  and  note. 

Railroad  Ck>MPANiBS  abs  not  Rbqdibsd  to  Providk  Socu  Affliaxces 
a3  will  insure  their  servants  from  injury,  nor  to  a«lopt  the  very  best  and 
newest  contrivances  obtainable:  Augeratein  v.  Joiie\  1.S9  Pa.  St.  18.3;  23  Am 
St.  Rep.  174;  note  to  Rosa  v.  Walkei;  23  Am.  St.  Rep,  165;  Galveston  etc 
ffy  Co.  V.  OarreU,  13  Tex.  262;  16  Am.  St.  Rep.  781. 

Dkmorrkr,  whbn  Propbbly  Dbnikd.  — A  demurrer  to  a  bill  for  want  of 
equity,  if  general,  will  be  overruled,  if  there  is  any  ground  of  equitable  re- 
lief  stated  in  the  bill,  even  if  there  are  any  number  of  grounds  of  special 
demurrer:  El  Modello  C.  Mfg.  Co.  v.  Onto,  25  Fla.  886;  23  Am.  St.  Rep.  537. 

WITNES.SB3  —  Pkivileoe. — A  witness  is  not  privileged  from  answerinsj 
qnestions  merely  because  by  doing  so  he  would  be  exposed  to  disgrace  and 
infamy;  it  ia  necessary  that  it  should  expose  him  to  the  danger  of  conviction 
and  punishment:  Peopk  v.  Sharp,  107  N.  Y.  427;  1  Am.  St.  Rep.  851;  see 
note  to  Fries  v.  BrugUr,  21  Am.  Dec  55-62;  MahanJoe  v.  Cleland,  76  Iowa, 
401;  Sharon  y.  Sharon,  79  CaL  633. 
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Hayes  v.  Westcott, 

[91  Alabama,  148.] 

Chattel  Mortoaob  wirH  Rkakrvation  of  PossrasioM  and  Powrr  to 
Sell  —  (Jonstroction. — A  mortgage  by  an  insolvent  debtor  of  the 
goods  and  fixtures  in  his  store,  reserving  the  possession  thereof  until  the 
maturity  of  the  debt,  with  reserved  power  of  sale  of  the  goods  in  the 
usual  course  of  business,  but  with  no  reserved  power  of  sale  of  the  fix- 
tures, ia  void,  at  the  instance  of  his  creditors  as  to  the  goods,  but  valid 
u  to  the  fixtures,  in  favor  of  the  mortgagee,  who  has  no  knowledge  or 
notice  of  the  mortgagor's  insolvency. 

OSATTBL  Mortgage  with  Reservation  of  Possession  —  Evidence  of 
Fraud  in  Mortgagee.  — A  chattel  mortgage  reserving  the  use  of  the 
goods  to  the  mortgagor  until  the  maturity  of  the  debt  does  not  neces- 
sarily raise  an  implication  of  bad  faith  in  the  mortgagee,  or  establish 
actual  evil  intent  in  hitn.  To  impute  bad  faith  to  him,  whether  by  con- 
struction merely  or  as  a  fact,  it  must  appear,  in  addition  to  the  benefit 
reserved  on  the  face  of  the  instrument,  that  he  was  charged  with  inquiry 
into  the  purposes  of  the  mortgage  by  a  knowledge  of  tb«  mortgagor's 
insolvency,  or  at  least  of  the  f£ict  that  he  was  indebted. 

Watts  and  Son,  for  the  appellant. 

Semple  and  Gunter,  and  0.  P.  De  Yampert,  for  the  appellee. 

McClellan,  J.  J.  B.  Williams,  being  engaged  in  the  re- 
tail drug  business  in  the  city  of  Montgomery,  and  indebted 
to  the  appellant,  executed  to  her  a  mortgage  covering  his 
stock  in  trade  and  the  furniture  and  fixtures  in  his  store.  As 
to  the  stock,  the  mortgage  contains  stipulations  for  the  mort- 
gagor's continued  possession,  and  power  of  disposition  in  the 
usual  course  of  business.  As  to  the  fixtures,  the  possession  is 
retained  till  the  maturity  of  the  secured  debt,  but  no  power  of 
Bale  is  reserved.  The  mortgagor,  at  the  time  of  the  transac- 
tion, owed  other  debts,  but  it  does  not  appear  that  the  mort- 
gagee knew  this;  be  was  insolvent,  but  it  is  admitted  that  the 
mortgagee  did  not  know  it.  The  mortgage  is  confessedly 
void  on  its  face  as  to  the  stock  of  goods.  It  is  valid  as  to  the 
fixtures,  dissociated  from  the  stipulations  as  to  the  goods. 
The  sole  question  presented  by  this  record  is,  whether  the  fact 
that  the  mortgage  is  constructively  fraudulent  on  its  face  with 
respect  to  the  goods  avoids  it  in  toto. 

The  authorities  on  the  point  are  numerous,  and  in  irrecon- 
cilable conflict.  The  courts  of  last  resort  in  three  or  four 
states  have  held,  without  qualification,  that  the  infirmity  as 
to  one  item  of  property  infects  and  vitiates  the  entire  grant: 
Hyslap  V.  Clarke,  14  Johns.  464;  Russell  v.  Winne,  37  N.  Y. 
691;  97  Am.  Dec.  766;  Burke  v.  Murphy,  27  Miss.  167;  Son^ 
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wervUle  v.  Hnrton,  4  Yerg.  541;  26  Am.  Dec.  242;  Clafiin  r. 
Foley,  22  W.  Va.  434;  and  many  other  caBes  in  the  states  in- 
(liciited.     On  the  other  hand,  it  has  been  ruled  by  the  courts 
of  final  jurisdiction  in  several  other  states,  by  intermediate 
federal  courts,  and  by  the  supreme  court  of  the  United  States, 
tluit  such  a  conveyance,  in  the  absence,  as  is  the  case  here, 
of  the  infection  of  actual  fraud,  is  bad  to  the  extent  only  of 
the  property  out  of  which  a  benefit  is  reserved  to,  or  a  trust 
created  to  tlie  use  of,  the  grantor,  and  good  as  to  tliat  part  of 
i:s  subject-matter  with  respect  to  which  no  benefit  is  reserved 
and  not  trust  is  created:  State  v.  Tasker,  31  Mo.  445;  State  v. 
irOench,  31  Mo.  453;  Donnell  v.  Byem,  69  Mo.  468;  Garland 
v.  Rives,  4  Rand.  283,  309;  Ilenderi-on  v.  Hunton,  26  Gratt 
926;  Barnett  v.  Fergus,  51  111.  352;  In  re  Kahley,  2  Biss.  383; 
In  re  Kirkhridge,  5  Dill.  116;  United  States  v.  Bradley,  10  Pet 
343.     No  attempt  will  be  made  to  harmonize  these  variant 
adjudications.     It  may  be  well  to  remark,  however,  that  the 
conclusion  reached  in  not  a  few  of  the  cases  referred  to  first 
above  might  have  been  put  upon  and  justified  by  the  exist- 
ence of  actual  fraud  in  the  transaction,  but  the  opinions  do 
not  proceed  upon  that  theory.     This  is  notably  true  of  the 
West  Virginia  and  Mississippi  cases;  and  the  distinction  taken, 
in  the  cases  last  cited,  between  the  efi'ect  of  fraud  in  fact  and 
fraud  in  law,  upon  conveyances  of  the  class  under  consider- 
ation, appears  to  have  been  recognized,  at  least  in  equity,  by 
Chancellor  Kent  in   some  of  the   earlier  New  York  cases: 
Sands  v.   Codwise,  4  Johns.  536,  546;  4  Am.  Dec.  305;  Boyd 
V.  Dunlap,  1  Johns.  Ch.  478;  and  to  have  been  so  understood 
by  Justice  Story  in  Bean  ▼.  Smith. 

Mr.  Jones,  in  his  work  on  chattel  mortgages,  thus  presents 
these   divergent  doctrines:  "In  New  York,  and  one  or  two 
other  states,  a  mortgage  which  is  void  by  reason  of  containing 
provisions  allowing  the  mortgagor  to  sell  merchandise  cov- 
ered by  it,  in  the  usual  course  of  trade,  is  void  as  to  every 
other  kind  of  property  embraced  in  it.  .....  The  fraudulent 

and  unlawful  intent  of  the  parties  cannot  be  confined  to  a  part 
of  the  property,  but  vitiates  the  entire  instrument,  although 
it  may  include  lands  or  other  property  as  to  which  it  would 
be  valid  i  f  it  could  be  regarded  as  a  mortgage  of  that  only, 
and  in  relation  to  which  there  was  a  bona  fide  intent  to  con- 
vey it  as  a  security  for  an  honest  debt.  But,"  proceeding 
now  to  state  the  doctrine  which  prevails  elsewhere,  "  a  mort- 
gage not  actually  fraudulent  may  be  valid  in  part  and  void 
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in  part.  Such  is  the  case  when  the  mortgage  secures  a  debt 
which  is  in  part  valid,  and  in  part  void  for  usury.  And  so 
a  mortgage  obtained  under  inequitable  or  suspicious  circum- 
stances, but  not  with  a  fraudulent  intent,  may  be  set  aside  in 
part,  .'lU'I  allowed  to  stand  as  a  security  for  what  is  due. 
Although  a  mortgage  be  inoperative  as  to  a  part  of  the  prop- 
erty described,  because  it  has  not  been  acquired,  it  is  not 
for  that  reason  invalid  in  respect  to  other  property  which  the 
mortgngor  owned  at  the  time  of  executing  tlie  mortgage.  A 
mortgage  covering  a  stock  of  goods  and  fixtures,  although 
void  as  to  the  stock,  by  reason  of  tlie  mortga>j,or's  right  to 
continue  in  possession  and  sell  them,  is  held  binding  upon 
the  fixtures,  as  to  which  the  power  of  sale  did  not  apply  ": 
Jones  on  Chattel  Mortgages,  sees.  350,  351. 

Mr.  Bump  fully  recognizes  the  doctrine  which  obtains  in 
equity,  that  while  a  transaction  tainted  with  actual  fraud  is 
absolutely  void,  and  will  not  be  permitted  to  stand  for  the 
purposesof  indemnity  or  reimbursement,  yet,  where  the  trans- 
fer is  fraudulent  in  law  only,  it  will  be  allowed  to  operate  as 
a  security  to  the  grantee  for  money  advanced  by  him  to  pay 
oflf  encumbrances,  or  to  pay  the  mortgagor's  debts,  and  the 
like:  Bump  on  Fraudulent  Conveyances,  613,  616.  And  this 
distinction  is  admitted,  even  with  respect  to  conveyances  of 
the  kind  under  consideration,  at  least  to  a  limited  extent,  with 
respect  to  which  the  author,  after  laying  down  the  general 
proposition,  that  "  if  a  mortgage  is  made  with  intent  to  se- 
cure a  part  of  the  property  to  the  mortgagee,  and  to  cover  the 
residue  for  the  use  of  the  debtor,  it  is  void  as  to  the  whole. 
To  render  an  instrument  valid,  it  must  be  given  in  good  faith, 
and  without  any  intent  to  hinder  or  delay  creditors.  This 
cannot  be  true  when  the  object,  as  to  a  part  of  the  property, 
is  to  defraud  creditors,"  etc.,  continues:  "  When  fraud,  how- 
ever, is  imputed  from  the  mere  omission  to  deliver  the  pos- 
session of  the  property  to  the  grantee,  the  transfer  will  be  good 
as  to  the  articles  which  are  delivered,  although  it  may  be  void 
as  to  the  residue  **:  Bump  od  Fraudulent  Gonteyanoea,  486, 
487. 

The  decieions  of  this  eourt  on  the  matter  in  hand  are  not 
such  as  to  stand  between  us  and  the  adoption  of  either  of  the 
views  above  set  forth.  Aside  from  dicta,  there  are  but  two 
cases  which  bear  upon  the  point,  and  the  tendencies  of  these 
are  in  opposite  directions,  if  we  are  to  construe  them  by  the 
language  of  the  opinions,  and  without  reference  to  the  partio* 
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ular  facts  of  the  oases.  One  is  the  case  of  7\ckner  y.  Wiswall, 
9  Ala.  305,  811,  in  which  Judge  Goldthwaite  ases  this  Ian- 
guage:  "  It  is  urged,  however,  if  the  conveyance  is  inoperative 
for  this  reason  [reservation  of  power  to  sell]  as  to  the  per- 
sonal estate,  it  should  notwithstanding  be  sustained  as  to  the 
real  estate,"  as  to  which  no  such  power  was  reserved.  "  The 
rule  in  this  respect  is,  that  a  deed  for  being  colorable  and 
fraudulent  as  to  part  is  void  as  to  the  whole  of  the  property 
conveyed  by  it.  If  it  was  otherwise,  the  statute  would  be  but 
a  sorry  attempt  at  prevention,  and  the  fraudulent  debtor,  in 
many  cases,  would  attain  his  object."  The  considerations 
which  prevent  this  case  being  a  direct  authority  for  the  prop- 
osition announced  in  the  quotation  made  are,  that  it  very 
clearly  appeared  in  the  evidence  that  the  deed  was  tainted 
with  an  actual  fraudulent  purpose,  participated  in  by  both 
parties.  The  expression  "  for  this  reason,"  in  that  part  of  the 
opinion  set  out,  and  which  is  all  that  is  said  on  the  point  in 
hand,  has  reference  to  what  immediately  precedes.  Recur- 
ring to  that,  we  find  the  following:  *'  It  is  only  necessary  to 
ascertain  if  the  admissions  of  the  answers  make  out  to  a  rea- 
sonable certainty  that  Tickner  (the  grantor)  was  in  failing 
circumstances,  or  rather,  on  the  eve  of  notorious  insolvency. 

This,  we  think,  abundantly  appears  from  the  whole  case 

This  matter  is  charged  as  a  badge  of  fraud,  and  is  not  denied 
by  Day  (the  grantee),  nor  does  he  assert  his  ignorance  of  the 
fact.  We  must,  then,  conclude  that  the  mortgage  was  taken 
with  a  full  knowledge  of  all  the  attending  circumstances;  and 
there  being  no  evidence  or  even  allegation  to  the  contrary, 
we  consider  it  as  exhibiting  the  intention  to  provide  a  means 
for  Tickner  to  carry  on  his  business  unmolested  by  other  cred- 
itors." It  appears,  therefore,  that  while  no  reference  is  made 
to  the  distinction  between  actual  and  constructive  fraud  as  a 
part  of  the  declaratioh  that  the  instrument  was  void  in  toto, 
yet,  not  only  might  the  conclusion  reached  have  been  justified 
on  the  ground  that  the  transaction  was  infected  with  actual 
fraud,  but  the  reference  to  that  part  of  the  opinion  which 
affirms  the  existence  of  actual  fraud  in  both  parties  strongly 
inclines  the  mind  to  the  inference  that  the  learned  judge 
predicated  his  announcement  on  the  existence  of  fraud  in 
fact  as  distinguished  from  fraud  in  law.  At  least,  it  cannot 
be  fairly  said  that  Tickner  v.  Wiswall,  9  Ala.  305,  is  a  pofitive 
and  binding  autliority  against  the  validity  of  the  mortgage 
involved  in  the  case  at  bar. 
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The  otbor  case  to  which  reference  has  been  made  is  that 
of  Andenon  y.  HookSy  9  Ala.  704,  in  the  same  volume,  it  may 
be  noted,  as  that  considered  above,  and  decided  by  the  same 
judges.  There  it  was  held  unequivocally  that  a  deed  un- 
tainted by  actual  fraud  may  be  void  in  part  and  good  in  part, 
not  only  at  the  common  law,  but  by  statute  also.  In  view  of 
the  identity  of  the  personnel  of  the  court,  and  the  fact  that 
both  cases  were  decided  at  the  same  term,  Anderson  v.  Hooks, 
9  Ala.  704,  which  recognizes  and  enforces  the  distinction  be- 
tween actual  and  constructive  fraud  on  a  question  similar  to 
that  under  consideration,  may  well  be  taken  arguendo  in  sup- 
port of  a  construction  of  Tickner  v.  Wiawall,  9  Ala.  305,  which 
would  confine  its  effect  as  authority  to  cases  involving  actual 
fraud  on  the  part  of  the  grantee.  Nevertheless,  Anderson  v. 
Hooks,  9  Ala.  704,  is  not  a  binding  authority  for  the  validity 
of  the  mortgage  here  as  to  the  fixtures,  any  more  than  Tick- 
ner  v.  Wiswall,  9  Ala.  305,  is  a  binding  authority  for  its  avoid- 
ance in  toto.  The  cases  are  not  alike  in  their  facts.  Here 
two  items  of  property  are  involved,  and  one  grantee;  there  it 
was  one  item  of  property,  and  two  grantees.  Here  the  mort- 
gage is  bad  because  of  an  infirmity  affecting  only  one  piece 
of  property,  unless  by  relation;  there  the  mortgage  was  bad 
because  of  an  infirmity  affecting  only  one  grantee,  unless  by 
relation.  It  was  there  held  that,  unless  the  other  grantee 
actually,  and  not  by  mere  intendment  of  law,  participated  in 
the  fraudulent  intent  of  the  one  whose  debt  was  simulated,  the 
instrument  would  be  avoided  as  to  the  latter,  and  sustained 
as  to  the  former;  that  it  was  void  in  part  and  good  in  part. 
There  are  authorities  which,  while  holding  to  this  doctrine, 
yet  repudiate  its  application  to  a  mortgage  containing  a  con- 
structively frauduleut  stipulation  as  to  a  part  of  its  subject- 
matter:  See  Bump  on  Fraudulent  Conveyances,  487,  488. 
And  though  it  may  be  dou'-ted  whether  the  discrimination  is 
a  sound  one,  we  shall  concede  it  to  be,  and  treat  Anderson  v. 
Hooks,  9  Ala.  704,  as  well  as  Tickner  v.  Wiswall,  9  Ala.  305,  as 
not  being  decisive  of  the  point  now  under  review. 

There  are  other  cases  in  Alabama  which  apply  the  equita- 
ble doctrine  before  adverted  to,  for  the  reimbursement  or  in- 
demnity of  a  constructively  fraudulent  grantee,  and  deny 
such  relief  to  grantees  who  have  committed  or  participated  in 
actual  fraud;  but  manifestly  those  cases  proceed  upon  prin- 
ciples which  cannot  obtain  in  a  court  of  law,  and  could  in  no 
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court  be  applied  to  the  facts  of  this  case:  Potter  ▼.  Grade,  58 
Ala.  303;  29  Am.  Rep.  748;  Gordon  v.  Tweedy,  71  Ala.  202. 

We  are  left,  therefore,  to  choose  between  the  two  doctrines 
on  principle,  and  unfettered  by  adjudications  to  constrain  us 
toward  either.  The  case  we  have  involves  no  evil  intent  on 
the  part  of  the  grantee,  either  as  a  fact  proved  or  as  a  fact 
imputed.  The  law  is,  rather,  that  a  conveyance  reserving  a 
benefit  is  void  as  to  creditors,  irrespective  of  the  intent  of  the 
parties,  or  either  of  them,  than  that  the  fact  of  a  reservation 
raises  an  imputation  of  evil  intent  in  both.  The  statute,  as 
well  as  the  common  law,  seizes  upon  the  fact  of  reservation  or 
declaration  of  trust  as  a  basis  for  avoidance,  wholly  without 
regard  to  the  grantor's  real  purpose,  and  without  regard  to  the 
grantee's  knowledge,  actual  or  constructive,  of  that  purpose  or 
participation  in  it.  Hence  it  is,  we  think,  safe  to  affirm  that 
the  mere  fact  of  a  reservation,  standing  alone,  raises  no  pre- 
sumption of  bad  intent  in  a  grantee.  There  must  be  the  con- 
currence of  other  circumstances.  A  grant  by  a  person  not 
indebted  to  others,  and  who  does  not  subsequently  become 
indebted  to  others  than  the  grantee,  is,  of  course,  valid  to  all 
intents  and  purposes,  notwithstanding  it  is  made  exclusively 
to  the  use  of  the  grantor.  So  a  grant  the  natural  effect  of 
which  would  be  to  hinder  and  delay  creditors  is  entirely 
viilid,  there  being  no  creditors.  It  follows  that  a  grant  to 
the  use  of  the  grantor,  or  reserving  a  benefit  to  him,  does  not 
necessarily  raise  an  implication  of  bad  faith  in  the  accepting 
grantee,  much  less  go  to  establish  actual  evil  intent  in  him. 
To  impute  or  show  bad  faith  in  the  grantee,  whether  by  con- 
struction merely  or  as  a  fact,  it  must  appear,  in  addition  to 
the  trust  created,  or  benefit  reserved  on  the  face  of  the  instru- 
ment, that  the  grantee  was  charged  with  inquiry  into  the  pur- 
poses of  the  grant,  by  a  knowledge  of  the  grantor's  insolvency, 
or  at  least  of  the  fact  that  he  was  indebted.  Nothing  short 
of  this  will  suflBce  to  impute  to  the  grantee  even  that  kind  of 
bad  intent  which  rests  on  legal  presumptions. 

On  these  principles,  Mrs.  Hayes,  the  appellant,  cannot  be 
charged  with  any  evil  purpose  whatever,  either  actual  or  con- 
structive. She  is  not  shown  to  have  known  of  other  debts. 
She  is  aflBrmatively  shown  not  to  have  known  of  the  mort- 
gagor's insolvency.  What  is  there,  therefore,  in  her  mind,  as 
a  fact  or  by  imputation,  to  make  her  a  particept  eriviinis 
with  Williams?  What  is  the  evil  thing  on  her  part  to  taint, 
like  the  trail  of  the  serpent,  this  transaction?     How  can  she 
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be  holden  to  a  covinous  intent  and  to  its  all-pervading  and 
vitiating  consequences,  when  there  is  not  only  no  direct  evi- 
dence of  its  existence,  but  also  no  evidence  of  any  fact  or  cir- 
cumstance from  which  the  law  would  presume  its  existence? 
She  cannot,  in  our  opinion,  be  so  holden.  All  the  cases  and 
all  the  texts,  whether  they  adhere  to  the  one  or  the  other  of 
the  doctrines  we  have  stated,  proceed  on  the  theory  that  a 
conveyance  of  this  sort  is  bad  throughout,  because  it  is 
tainted,  it  is  infected,  by  a  mental  condition  of  the  grantee 
which  imports  an  element  of  criminality  in  the  transaction. 
To  criminality,  actual  evil  intent  is  essential.  To  "  taint " 
and  to  "  infect,"  as  those  words  are  employed,  involve,  of  ne- 
cessity, the  idea  of  that  which  is  abstractly  bad,  and  in  point 
of  fact  offensive  to  the  moral  sense.  The  cardinal  differ- 
ence between  those  cases  which  hold  conveyances  which  are 
void  as  to  a  part  of  the  property  void  as  to  the  whole  under 
all  circumstances,  and  those  which  require  to  this  result  the 
existence  of  actual  fraud,  is,  that  the  former  presume  an  evil 
purpose,  a  criminal  design  in  the  grantee,  from  the  mere  fact 
of  accepting  a  deed  containing  a  reservation,  while  the  latter 
require  some  evidence  of  its  existence  as  a  matter  of  fact 
before  visiting  punishment  upon  the  grantee  for  entertain- 
ing it 

We  cannot  find  justification  for  the  position  first  stated. 
Support  is  sought  for  it  in  the  maxim  which 'holds  that  all 
men  have  intended  the  probable  consequences  of  their  acts- 
This  is  begging  the  question.  It  is  an  unwarranted  assump- 
tion that  the  act  is  itself  evil,  which  it  is  not,  in  the  absence 
of  notice  of  indebtedness  or  insolvency  on  the  part  of  the 
grantor.  It  assumes,  also,  that  the  probable  consequence  of 
accepting  such  a  conveyance  is,  that  creditors  will  thereby  be 
hindered,  delayed,  and  defrauded,  when  in  truth  and  in  fact 
that  result  would  not  only  not  be  a  probable  consequence  of 
accepting  the  conveyance  from  a  solvent  man  who  owed  no 
debts,  but  would  be.  an  impossible  consequence.  And  surely 
the  law  cannot,  and  does  not,  indulge  the  presumption  that 
every  man  who  conveys  to  his  own  use,  or  reserves  a  benefit 
out  of  the  thing  conveyed,  is  insolvent,  or  even  indebted. 
The  presumption  of  an  evil  intent,  therefore,  in  a  grantee  who 
accepts  a  conveyance  of  property  in  which  a  benefit  is  re- 
served cannot  be  indulged,  in  the  absence  of  some  further  fact 
than  the  reservation  itself.  Without  such  evil  intent,  the 
whole  conveyance  cannot  be  said  to  be  tainted  and  infected; 
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the  grante«  cannot  be  put  in  the  category  of  a  parlieepa 
criminis  wit)i  the  grantor,  of  whose  bad  purposes  he  was  not 
advised  or  even  put  on  inquiry.  The  law,  taking  hold  of  the 
fact  of  the  resorvation  in  such  cases,  and  not  concerning  itself 
with  the  intent,  will  annul  it  as  to  the  property  to  which  it 
pertains,  when  the  rights  of  creditors  are  involved;  but  if  the 
conveyance  embraces  other  propert}'  which  is  not  reserved  to 
the  grantor,  but  goes  to  the  satisfaction  or  security  of  the  gran- 
tee's debt,  that  is  no  constructive  fraud  upon  other  creditors; 
they  have  nothing  to  complain  of  with  respect  to  that  property, 
since  its  disposition  does  not  hinder,  delay,  or  defeat  them  in 
any  legal  or  just  sense,  unless  that  disposition  wag  in  con- 
sonance and  in  the  effectuation  of  an  actual  or  necessarily 
imputed  evil  intent  which  taints  the  whole  transaction  with 
actual  fraud:  See  McGuire  v.  Shelby,  20  Ala.  456;  Western 
Ass'n  Co.  V.  Stoddard,  88  Ala.  607. 

The  position  of  counsel,  that,  whatever  may  the  true  doc- 
trine at  common-law,  under  our  statute  a  conveyance  bad  as  to 
a  part  of  its  subject-matter  must  be  avoided  in  toto,  is  unten- 
able. Anderson  v.  Hooks,  9  Ala.  704,  is  directly  in  point 
■against  this  contention.  So,  also,  are  the  cases  of  State  v. 
Taaker,  31  Mo.  445,  State  v.  D'Oench,  31  Mo.  453,  Donnell  v. 
Byern,  69  Mo.  468,  and  In  re  Kirkbridge,  5  Dill.  116,  which 
construe  a  statute  of  Missouri,  almost  identical  in  its  terms 
with  section  1730  of  the  code,  to  avoid,  not  the  instrument  by 
which  property  is  conveyed  to  the  grantor's  use,  but  the  alien- 
ation of  that  particular  property  as  evidenced  by  the  paper, 
the  writing  being  allowed  to  stand  as  a  muniment  of  title 
to  any  other  property  embraced  in  it.  In  Anderson  v.  Hooks, 
9  Ala.  704,  the  same  doctrine  is  elaborately  set  forth.  It  is 
there  held  that  our  former  statute  (Clay's  Digest,  254),  from 
which  sections  1730  et  eeq.  of  the  present  code  have  been 
evolved  by  successive  codifications,  witliout  any  material 
change  in  the  meaning  of  the  original  act,  at  least  so  far  as 
the  point  under  consideration  is  concerned,  was  directed 
against  the  particular  alienation,  or  attempted  alienation, 
and  not  against  the  whole  instrument  containing  a  convey- 
ance of  property  which  was  constructively  fraudulent;  and 
that  one  grant  evidenced  by  a  deed  or  mortgage  might  be  bad 
and  another  might  be  good.  The  rule  we  apprehend  to  be 
that  announced  by  Ix)rd  Chief  Justice  Gibbs,  and  quoted  in 
thnt  case,  that  "there  is  no  diftVrence  between  a  transaction 
void  at  common-law  and  void  by  statute.     If  an  act  be  pro- 
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hibited,  the  construction  to  be  put  on  a  deed  conveying  prop- 
erty illegally  is,  that  the  clause  which  so  conveys  is  void, 
equally  whether  it  be  by  statute  or  common  law.  But  it  may 
happen  that  the  statute  goes  further,  and  says  that  the  whole 
deed  shall  be  void  to  all  intents  and  purposes;  and  when  that 
is  so,  the  court  must  so  pronounce,  because  the  legislature  has 
so  enacted,  not  because  the  transaction  is  illegal.  I  cannot 
find  in  this  act  any  words  which  make  the  entire  deed  void. 
....  I  think  this  grant  of  that  interest  in  land  which,  by 
the  terras  of  the  grant,  is  to  be  applied  to  a  charitable  use,  ii 
void;  and  that  the  deed,  so  far  as  it  passes  other  lands,  not 
to  a  charitable  use,  is  good."  To  same  effect  are  the  cases 
of  Bates  v.  Bank,  2  Ala.  485,  and  United  States  v.  Bradley,  10 
Pet.  343.  We  accordingly  hold  that,  on  the  agreed  facts  in 
this  record,  the  title  to  the  fixtures  was  in  Mrs.  Hayes,  and 
the  circuit  court  erred  in  giving  the  affirmative  charge  against 
her. 

Reversed  and  remanded. 

Chattel  Mortoaqb  —  Possession  and  Powbb  to  Sell  Rkssrvkd  nr 
THE  MoRTOAQOR.  —  As  to  the  effect  of  a  chattel  mortgage  allowing  th« 
mortgagor  to  retain  possession  and  sell  the  mortgaged  property,  see  Pea- 
body  V.  Landon,  61  Vt.  318;  15  Am.  St.  Rep.  903,  and  extended  note  912- 
917.  Compare  Huge  r.  Campbell,  78  Wis.  572;  23  Am.  St.  Rep.  422,  and 
note. 


Waldman   v.   North   British    and    Mbroantili 
Insurance   Company. 

[91  Alabama,  170.] 

AoENCT  —  NoTiCB  TO  AoENT  AS  NoTicB  TO  PRINCIPAL.  —  A  clerk  employed 
by  an  insurance  agent  without  the  knowledge  of  the  company,  and  an* 
thorized  by  such  agent  to  fill  out  and  issue  policies,  sign  the  agent'a 
name,  and  to  indorse  the  rate  of  insurance  on  policies,  is  not  the  agent 
of  the  company  so  as  to  charge  it  with  notice  of  facts  of  which  he  haa 
notice. 

Insurance  —  Waivkb  ot  Forfeiture  by  Clerk  of  Aobnt.  —  An  insur- 
ance agent  who  haa  power  to  waive  the  forfeiture  of  a  policy  for  addi- 
tional  insurance  effected  without  the  consent  of  the  company  cannot 
delegate  such  authority  to  his  clerk,  employed  by  him  to  discharge  cle^ 
ioal  work,  and  without  the  knowledge  or  consent  of  the  company;  nor 
will  a  wairer  of  anch  forfeiture  by  the  clerk  be  irapated  to  tia»  oomyaajh 

Watts  and  Son  for  the  appellant. 

Tompkins  and  Troy,  for  the  appellee. 
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McClellan,  J.  This  action  is  upon  a  policy  of  fire  insur- 
ance. The  following  is  one  of  its  stipulations:  "Or  if  the 
assured  shall  have,  or  shall  hereafter  make,  any  other  con- 
tract of  insurance,  whether  valid  or  not,  on  the  property 
hereby  insured,  or  any  part  thereof,  without  the  consent  of 
the  company  written  hereon,  ....  then,  and  in  every  such 
case,  this  policy  shall  become  void."  The  assured  subse- 
quently did  make  such  other  contract  of  insurance.  No  con- 
sent thereto  was  ever  written  on  the  policy.  In  point  of  facti 
no  notice  thereof  was  ever  brought  home  to  the  insurer,  or  to 
E.  B.  Joseph,  its  local  agent,  until  after  the  loss  for  which  re- 
covery is  now  sought.  None  of  these  facts  are  controverted. 
One  Gay  was  a  clerk  of  the  Capital  City  Insurance  Company. 
Said  Joseph  was  president  of  that  company.  He  conducted 
the  business  of  the  defendant  company  in  the  office  of  the 
company  of  which  he  was  president.  Gay  acted,  in  some  sort, 
in  the  capacity  of  clerk  to  him,  in  respect  to  the  business 
of  the  agency.  It  is  claimed  by  the  plaintiff  that  Gay  had 
notice  of  the  additional  insurance,  and  waived  the  forfeiture 
operated  thereby;  but  the  evidence  on  the  point  is  in  direct 
conflict.  Conceding,  however,  that  he  did,  the  question  is, 
whether  notice  to  him  was  notice  to  the  company,  and  whether 
a  waiver  by  him  would  bind  the  company.  This  depends,  of 
course,  upon  the  facts  as  to  his  relations  with  the  company, 
and  with  Joseph,  its  agent.  Confessedly  he  was  not  the  agent 
of  the  company.  It  had  not  employed  him.  It  had  not  au- 
thorized him  to  act  for  it.  It  did  not  know  him,  or  that  he 
had  ever  assumed,  or  been  employed  by  Joseph,  to  act  for  it. 
He  was,  however,  in  some  manner,  as  we  have  seen,  the  clerk 
of  Joseph  in  his  business.  In  that  capacity,  he  was  to  do 
mere  clerical  work.  "  He  was  to  do  what  I  told  him  to  do," 
Joseph  swears.  He  had  authority  from  Joseph  to  fill  out  in- 
surance policies,  and  be  sometimes  issued  policies,  signing 
Joseph's  name  thereto  with  a  stamp.  He  also  had  authority 
from  Joseph,  it  seems,  to  raise  the  rate  of  insurance  in  policies 
and  to  indorse  the  fact  upon  them.  He  did  so,  it  appears,  in 
this  instance.  But  the  defendant  company  never  knew  about 
any  of  these  things.  Joseph  swears  further  that  he  had  never 
authorized  Gay  to  waive  any  of  the  conditions  embodied  in 
the  policies  of  the  defendant  corporation.  These  are  all  the 
facts  found  in  the  record  as  to  the  capacity  in  which  Gay 
acted,  and  his  authority  in  the  premises.  There  was  no  con- 
troversy as  to  any  of  them. 
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Upon  this  showing,  our  opinion  is,  that  Gay  was  in  no 
sense  the  agent  of  the  defendant,  nor  authorized  to  bind  it  in 
any  degree;  nor  was  it  affected  by  the  alleged  notice  to  him 
of  the  additional  insurance.  The  principle  of  law  involved 
we  find  nowhere  better  stated  than  in  Mecham  on  Agency, 
sec.  197,  as  follows:  "If  an  agent  employs  a  subagent  for 
his  principal,  and  by  his  authority,  expressed  or  implied, 

then  the  subagent  is  the  agent  of  the  principal But  if 

the  agent,  having  undertaken  to  transact  the  business  of  his 
principal,  employs  a  subagent  on  his  own  account  to  assist 
him  in  what  he  has  undertaken  to  do,  he  does  so  at  his  own 
risk,  and  there  is  no  privity  between  such  subagent  and  the 
principal.  The  subagent,  therefore,  is  the  agent  of  the  agent 
only,  and  is  responsible  to  him  for  his  conduct,  while  the 
agent  is  resposible  to  the  principal  for  the  manner  in  which 
the  business  has  been  done,  whether  by  himself  or  by  his 
servant  or  his  agent ";  and  at  section  728,  where  it  is  said: 
"  The  question  whether  notice  to  a  subagent  is  notice  to  the 
principal  depends  upon  considerations  already  stated  [refer- 
ring to  section  197,  quoted  above].  If  the  subagent  be  one 
whom  the  agent  was  expressly  or  impliedly  authorized  to 
appoint,  he  is  deemed  to  be  the  agent  of  the  principal,  and 
notice  to  such  subagent  would  be  notice  to  the  principal,  as 
in  the  case  of  other  agents.  But  if  the  subagent  be  the  agent 
of  the  agent  merely,  then  there  is  no  privity  between  him 
and  the  principal,  and  his  knowledge  cannot  be  imputed  to 
the  principal." 

If  it  be  conceded  that  Joseph,  so  far  as  in  him  lay,  author- 
ized and  empowered  Gay  to  waive  the  forfeiture  operated  by 
the  additional  insurance  (though  the  evidence  is  without 
conflict  to  the  contrary),  and  Gay  attempted,  by  afhrmative 
act  or  expressed  consent  (instead  of  the  mere  indorsement 
which  he  made  on  the  policy  raising  the  rate,  after  his  al- 
leged notice  of  additional  insurance),  to  waive  the  forfeiture, 
yet  his  act  or  consent  to  that  end  would  be  entirely  nugatory, 
so  far  as  the  right  of  the  company  to  insist  on  the  forfeiture 
is  concerned.  Joseph's  agency  must  be  considered  in  the 
light  of  a  personal  trust,  at  least  in  respect  to  all  matters 
embraced  in  it  which  involved  the  exercise  of  judgment  and 
discretion,  and  especially  with  respect  to  so  important  a  mat- 
ter as  the  waiver  of  forfeitures  stipulated  for  in  the  contract, 
—  a  trust  which  he  could  not  delegate  to  another,  of  whose 
capacity  and  integrity  the  principal  may  not  have  been  ad- 
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Tiaed,  or  which,  had  it  been  advised,  would  not  have  induced 
his  employment:  1  Wait's  Actions  and  Defenses,  215;  John' 
ton  V.  Cunninyhamy  1  Ala.  258;  Mound  City  etc.  Ins.  Co.  v. 
Huth,  49  Ala.  538;  Litua  v.  Cairo  etc.  R.  R.  Co.,  46  N.  J.  L. 
393;  1  Am.  &  Eng.  Ency.  of  Law,  368. 

But  in  point  of  uncontroverted  fact,  as  we  have  seen,  Gay 
had  no  authority,  even  from  Joseph,  to  waive  the  forfeiture 
now  relied  on  by  the  defendant.  At  the  most,  he  was 
Joseph's  agent  to  do  certain  things,  clerical  in  their  nature, 
or  at  least  not  including  the  act  here  involved.  Joseph  not 
only  could  not  have  authorized  him  to  act  in  this  matter,  or 
put  him  forward  as  the  representative  of  the  company,  for 
the  purposes  of  notice  or  otherwise,  in  respect  to  the  waiver 
now  claimed,  but  he  did  not  assume  or  undertake  to  do  so. 
The  case,  in  any  aspect,  is  within  the  decision  of  the  New 
Hampshire  court,  that  "  a  person  employed  by  an  authorized 
agent  of  an  insurance  company  to  solicit  application  for 
insurance,  receive  premiums,  and  deliver  policies,  has  no  au- 
thority, by  reason  of  such  employment,  to  consent  to  addi- 
tional insurance  in  other  companies;  and  notice  to  him  of 
such  additional  insurance  is  not  notice  to  the  company ": 
Heath  v.  Springfield  F.  In$.  Co.,  58  N.  H.  414;  also  Tute  v. 
Citizens*  Mut.  F.  Ins.  Co.,  13  Gray,  79;  Queen  Ins.  Co.  v. 
Young,  86  Ala.  424;  11  Am.  St.  Rep.  51. 

There  are,  it  is  true,  cases  in  which  the  agent  of  the  agent 
will  become  the  agent  of  the  original  principal  by  implica- 
tion of  law,  resulting  from  the  subagent's  having  acted  for  so 
long  for  the  principal,  and  so  held  himself  out  or  been  held 
out  by  the  agent  as  havitjg  authority  to  represent  the  princi- 
pal, as  that  knowledge  of  his  acts  will  be  imputed  to  the 
company,  it  be  held  to  a  ratification  of  them,  and  estopped 
to  deny  responsibility  therefor.  Such  was  the  case  of  Bodine 
V.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep.  566. 
But  the  evidence  here  falls  very  far  short  of  the  facts  upon 
which  the  implication  of  agency  was  based  in  that,  or  any 
other  case  of  which  we  are  advised.  There  is  absolutely 
nothing  in  the  facts  of  this  case  to  raise  up  an  imputation 
that  the  defendant  corporation  knew  of  Gay's  alleged  acta 
in  representation  of  it,  or  ratified  them,  or  did  or  omitted  to 
do  anything  in  respect  to  them,  which  will  now  operate  an 
estoppel  to  deny  responsibility  for  them. 

Our  conclusion  is,  therefore,  that  on  the  undisputed  facts 
in  the  case,  the  policy  was  forfeited  by  the  additional  insur- 
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ance;  that  the  company  not  only  did  not  consent  thereto,  a» 
provided  for  in  the  instrument,  but  had  no  notice  thereof 
until  after  the  loss,  and  hence  could  not  have  waived,  and 
did  not  in  point  of  fact  waive,  the  forfeiture.  On  the  cas*^ 
as  thus  presented,  the  defendant  was  entitled  to  the  general 
aflSrmative  charge  in  the  court  below;  and  the  judgment  will 
not  be  disturbed  for  errors  of  law  committed  on  the  trial,, 
since  in  no  event  could  the  plaintiflf  have  been  entitled  ta- 
recover:  3  Brickell's  Digest,  p.  405,  sec.  22;  Foster  v.  Johnson^ 
70  Ala.  249;  Harrison  v.  Palmer,  76  Ala.  157;  Baker  v.  Bar- 
elift,  76  Ala.  414;  Tmkalooaa  etc.  Oil  Co.  v.  Perry,  85  Ala.  158; 
Alaharaa  Sipsey  River  Nav.  Co.  v.  Georgia  Pac.  R^y  Co.^  87 
Ala.  154;  Stephens  v.  RegemUin^  89  Ala.  661;  18  Am.  St.  Rep. 
156. 
The  judgment  of  the  circuit  court  is  affirmed. 

A  Ck>irrBART  DooTRiNB  TO  That  of  the  Fbincipai.  Cask  seems  to  hav» 
been  laid  down  in  Arff  v.  Star  P.  Ins.  Co.,  125  N.  Y.  67,  21  Am.  St.  Rep. 
721,  where  it  was  held  that  »  clerk  employed  hy  an  insurance  agent  might 
make  any  waiver  which  the  agent  himself  was  authorized  to  make  in  the 
discharge  of  the  business  of  his  agency. 

Insuranck  —  Agent  —  Clebk.  —  An  ordinary  insurance  agent  may  em- 
l^oy  a  clerk  to  transact  the  business  of  his  agency,  and,  within  the  line  of 
his  employment,  the  acts  of  such  clerk  will  be  regarded  as  the  acts  of  tli» 
agent,  and  bind  the  company:  Arff  v.  Star  F.  Ins.  Co.,  125  N.  Y.  57;  21 
Am.  St  Rep.  721;  Deiti  v.  Providence  etc.  Ins.  Co.,  33  W.  Va.  526;  Indiana. 
In».  Co.  V.  HartioeU,  123  Ind.  178.  Compare  McKinnon  v.  VoUmtWt  76  Wi&, 
tt;  17  Am.  St.  Rep.  178. 
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[91  Alabama.  224.] 

Odbpokation  de  Facto  Exists  when,  from  irregularity  or  defect  in  its  or* 
ganization  or  constitution,  or  from  some  omission  to  comply  with  th»- 
eonditions  precedent,  a  corporation  dejure  is  not  created,  but  there  ha» 
been  a  colorable  compliance  with  the  requirements  of  some  law  under 
which  an  association  might  be  lawfully  incorporated  for  the  purpose*' 
and  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  conferred, 
by  law,  or  in  other  words,  when  there  is  an  organization  with  color  of 
law  and  an  exercise  of  corporate  rights  and  franchises. 

Obbporations  dk  Facto  —  Estoppel  by  Contract  with  —  Liability  o9- 
Stookholdbrs  as  Partners.  —  A  creditor  who  has  contracted  with  a^ 
de  facto  corporation  in  its  corporate  capacity,  and  within  the  scope  of 
ite  assumed  powers,  is  estopped  to  deny  its  corporate  ezistmice  and 
character,  and  cannot  charge  its  stockholders,  a«  partners,  with  A  OQt^ 
porate  debt,  in  the  absence  of  fraud. 
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Appeal  from  a  judgment  overruling  a  demurrer  to  a  plea. 
E.  P.  Morrissett,  for  the  appellants. 
Tompkins  and  Troy,  for  the  appellee. 

Glopton,  J.  A  corporation  de  facto  exists  when  from  ir- 
regularity or  defect  in  the  organization  or  constitution,  or 
from  some  omission  to  comply  with  the  conditions  precedent, 
a  corporation  de  jure  is  not  created,  but  there  has  been  a  col- 
orable compliance  with  the  requirements  of  some  law  under 
which  an  association  might  be  lawfully  incorporated  for  the 
purposes  and  powers  assumed,  and  a  user  of  the  rights 
claimed  to  be  conferred  by  the  law,  when  there  is  an  organi- 
zation with  color  of  law,  and  the  exercise  of  corporate  fran- 
chises: Methodist  etc.  Church  y.  Pickett,  19  N.  Y.  482. 

The  enabling  law  under  which  a  corporation  for  the  pur- 
poses and  objects  of  the  Dispatch  Publishing  Company,  and 
with  the  powers  assumed,  might  have  been  lawfully  created 
at  that  time,  is  contained  in  sections  1803-1812  of  the  code 
of  1876,  and  the  amendatory  acts,  which  authorize  and  pro- 
vide for  the  incorporation  of  two  or  more  persons  desirous  of 
forming  a  private  corporation  for  the  purpose  of  carrying  on 
any  industrial  or  other  lawful  business  not  otherwise  specially 
provided  for  by  law:  Acts  1882-83,  p.  40.  The  plea  avers  that 
defendant  and  two  other  named  persons  filed,  September  2, 
1885,  with  the  judge  of  probate  of  Montgomery  County  a 
written  declaration,  signed  by  themselves,  setting  forth  sub- 
stantially the  matters  required  by  the  statute,  except  the  resi- 
dences of  the  persons;  that  they  organized  by  the  election  of 
three  directors,  and  commenced  and  continued  to  do  business 
in  a  corporate  capacity,  and  were  so  doing  business  when  the 
debt  sued  for  was  contracted.  If  the  averments  of  the  plea 
be  true,  the  truth  of  which  is  admitted  by  the  demurrer,  the 
Dispatch  Publishing  Company  was  an  association  having 
eapital  stock  divided  into  shares,  organized  by  the  election  of 
officers,  transacting  business,  and  exercising  franchises,  func- 
tions, and  powers,  after  an  attempted  incorporation,  as  if  it 
were  a  corporation  de  jure,  —  a  colorable  compliance  with  the 
requirements  of  an  existing  and  enabling  law,  and  user  of 
the  rights  claimed  to  be  conferred  thereby,  —  the  essential 
elements  of  a  corporation  de  facto:  Central  Agricultural  etc 
Aes'n  ▼.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120. 

Appellant  seeks  by  the  action  to  hold  defendant,  who  was  a 
member,  liable  as  a  partner  for  paper  and  other  supplies  sold 
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to  the  Dispatch  Publishing  Company.  Whether  the  share- 
holders in  a  corporation  de  facto  are  individually  liable  for  the 
corporate  debts,  in  the  absence  of  fraud  or  a  statute,  is  a  ques- 
tion as  to  which  the  authorities  are  in  direct  antagonism.  In 
Cook  on  Stocks  and  Stockholders,  sec.  233,  the  doctrine  as- 
serted is:  "A  corporate  creditor  seeking  to  enforce  the  pay- 
ment of  his  debt  may  ignore  the  existence  of  the  corporation, 
and  may  proceed  against  the  supposed  stockholders  as  part- 
ners, by  proving  that  the  prescribed  method  of  becoming 
incorporated  was  not  complied  with  by  the  company  in  ques- 
tion." The  leading  cases  supporting  this  doctrine  are  Bige- 
low  V.  Gregory,  73  111.  197;  Abbott  v.  Omaha  Svielt.  Co.,  4  Neb. 
416;  Oarnett  v.  Richardson,  85  Ark.  144;  Ferris  v.  Thaw,  72 
Mo.  446;  Ridenour  v.  Mayo,  40  Ohio  St.  9;  Coleman  v.  Cole- 
man,  78  Ind.  344.  We  have  omitted  reference  to  a  few  cases 
sometimes  cited,  for  the  reason  that  either  the  question  of  lia- 
ability  as  partners  was  not  before  the  court,  as  in  Blanchard 
▼.  Kaull,  44  Cal.  440;  or  the  debt  was  contracted  before  any 
steps  were  taken,  other  than  the  mere  filing  of  a  certificate, 
toward  organization,  as  in  Porpoise  Fish  Co.  v.  Bergen,  13  Am. 
&  Eng.  Corp.  Cas.  1;  or  it  was  contracted  after  the  expiration 
of  the  charter  by  its  own  limitation,  without  reorganization, 
as  in  National  Union  Bank  v.  Landon,  45  N.  Y.  410.  In  the 
last  case  cited,  the  share-holders  entered  into  a  special  agree- 
ment, which,  by  its  terms,  created  a  partnership  as  to  third 
persons. 

In  2  Morawetz  on  Private  Corporations,  sec.  748,  the  doc- 
trine is  stated  as  follows:  "  If  an  association  assumes  to  enter 
into  a  contract  in  a  corporate  capacity,  and  the  party  dealing 
with  the  association  contracts  with  it  as  if  it  were  a  corpora- 
tion, the  individual  members  cannot  be  charged  as  parties  to 
the  contract,  either  severally  or  jointly,  or  as  partners."  The 
following  cases  maintain  the  doctrine  that  the  members  of  a 
corporation  de  facto  cannot  be  held  liable  as  partners  for  the 
corporate  debts:  Fay  v.  Noble,  7  Cush.  188;  First  Nat.  Bank  v. 
Almy,  117  Mass.  476;  Stout  v.  Zulick,  48  N.  J.  L.  599;  Plant- 
ers^ etc.  Bank  v.  Padgett,  69  Ga.  164;  Merchants^  etc.  Bank  v. 
Stone,  38  Mich.  779;  Humphreys  v.  Mooney,  5  Col.  282;  Central 
City  Sav.  Bank  v.  Walker,  66  N.  Y.  424;  Gartside  Coal  Co.  v. 
Maxwell,  22  Fed.  Rep.  197;  Whiting  v.  Wyman,  101  U.  S.  392. 

The  plea  and  demurrer  do  not  raise  the  question  of  the  lia- 
bility of  the  supposed  stockholders  as  partners,  where  there 
has  been  no  intention  or  attempt  to  incorporate;  where  they 
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are  acting  as  a  bo<ly  corporate,  without  even  color  of  legisla* 
tive  authority,  —  sheer  usurpation.  The  plea  avers  that  the 
debt  sued  for  was  contracted  by  the  Dispatch  Publishing 
Company,  which  is  alleged  to  have  been  a  de  facto  corpora- 
tion, and  that  plaintiff  sold  tlie  goods  to  and  contracted  with 
the  company  as  a  corporation,  knowing  that  it  was  doing 
business  as  such.  The  question  before  us,  and  the  only  ques- 
tion we  propose  to  decide,  is,  whether,  there  being  no  fraud 
alleged,  nor  statute  making  the  stockholders  individually  lia- 
ble, a  creditor  who  has  dealt  with  a  de  facto  corporation  as  a 
corporation,  who  has  entered  into  contractual  relations  with 
it  in  its  corporate  name  and  capacity,  can  disregard  the  ex- 
istence of  the  corporation,  and,  electing  to  treat  it  as  a  part- 
nership, enforce  the  collection  of  his  debt  from  the  stockholders 
individually.  The  conflicting  authorities  afford  aid  in  the  so* 
lution  of  this  question  only  so  far  as  their  opinions  may  be 
in  accord  with  settled  principles  and  sustained  by  reason. 
Though  it  is  an  undecided  question  in  this  state,  principles 
have  been  well  settled  which  materially  hear  upon  the  in- 
quiry, and  mark  the  way  to  a  correct  conclusion. 

Corporations  may  exist  either  de  jure  or  de  facto.  If  of  the 
latter  class,  they  are  under  the  protection  of  the  same  law, 
and  governed  by  the  same  legal  principles,  as  those  of  the 
former,  so  long  as  the  state  acquiesces  in  their  existence  and 
exercise  of  corporate  functions.  A  private  citizen  whose  rights 
are  not  invaded,  who  has  no  cause  of  complaint,  has  no  right 
to  inquire  collaterally  into  the  legality  of  its  exit^^tence.  This 
can  only  be  done  in  a  direct  proceeding  on  tlie  part  of  the 
state,  from  whom  is  derived  the  right  to  exist  as  a  corpora- 
tion, and  whose  authority  is  usurped.  This  principle  was 
clearly  and  emphatically  declared  in  Lehman  v.  Warner,  61 
Ala.  455,  in  the  following  language;  "The  cor{x>ration  must, 
of  necessity,  be  presumed  to  be  rightfully  in  possession  of 
the  franchise,  and  rightfully  to  exercise  the  power  which  the 
legislative  grant  confers.  Individual  right  is  not  invaded,  if 
the  negative  is  true  in  fact,  and  there  is  usurpation.  It  is  the 
state  —  the  sovereign  —  whose  rights  are  invaded,  and  whose 
rights  are  usurped.  The  individual  could  not  create  the  cor- 
poration,—  could  not  grant,  define,  limit  its  powers;  and  no 
grant  of  these  by  the  sovereign  can  lessen  his  rights.  There 
can  consequently  be  no  cause  of  complaint  by  the  citizen,  and 
no  right  to  inquire  whether  the  corporate  existence  is  rightful 
'^dejurc  —  or  merely  colorable  ":  Taylor  on  Private  Corpo- 
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rations,  sec.  145;  4  Am.  &  Eng.  Ency.  of  Law,  198.  The 
creditor  cannot  proceed  against  the  stockholders  as  partners 
without  proving  non-compliance  with  prescribed  conditions 
precedent,  thus  inquiring  collaterally,  not  into  the  fact,  but 
the  legality  of  its  existence. 

It  is  also  an  established  rule,  of  general  application,  that  a 
party  who  contracts  with  a  corporation  exercising  corporate 
powers  and  performing  corporate  functions  —  existing  as  a  de 
facto  corporation — in  its  corporate  name  and  capacity  will 
not  be  permitted  in  a  suit  on  the  contract  to  deny  and  dis- 
prove the  rightfulness  of  its  existence:  4  Am.  &  Eng.  Ency. 
of  Law,  198.  In  Smartwout  v.  Michigan  Air  Line  R.  R.  Co., 
24  Mich,  390,  Cooley,  J.,  declares  the  rule  as  follows:  "  Where 
there  is  thus  a  corporation  de  facto,  with  no  want  of  legisla- 
tive power  to  its  due  and  legal  existence,  when  it  is  proceed- 
ing in  the  performance  of  corporate  functions,  and  the  public 
are  dealing  with  it  on  the  supposition  that  it  is  what  it  pro- 
fesses to  be,  and  the  questions  are  only  whether  there  has 
been  exact  regularity  and  strict  compliance  with  the  provis- 
ions of  the  law  relating  to  corporations,  it  is  plainly  a  dictate 
alike  of  justice  and  public  policy,  that  in  controversies  be- 
tween the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  that 
such  questions  should  not  be  suffered  to  be  raised." 

The  general  rule  is  thus  stated  by  Brickell,  C.  J.:  "Who- 
ever contracts  with  a  corporation  in  the  use  of  corporate 
powers  and  franchises,  and  within  the  scope  of  such  powers, 
is  estopped  from  denying  the  existence  of  the  corporation,  or 
inquiring  into  the  regularity  of  the  corporate  organization, 
when  an  enforcement  of  the  contract,  or  of  rights  arising  un- 
der it,  is  sought":  Cahall  v.  Citizens'  M.  B.  Ass'n,  61  Ala. 
232;  Central  Agricultural  etc.  Ass'n  v.  Alabama  Gold  Life  Ins. 
Co.,  70  Ala.  120;  Schloss  v.  Montgomery  Trade  Co.,  87  Ala.  411; 
13  Am.  St.  Rep.  51. 

It  is  conceded  that  the  rule  has  been  invoked  and  applied 
most  frequently  in  suits  against  the  stockholders  or  corporation, 
or  persons  who  have  contracted  with  it,  where  the  stock-holder, 
•corporation,  or  person  is  seeking  to  avoid  a  liability  by  denying 
the  legality  of  the  corporate  organization.  But  why  should  it 
not  be  applicable  in  other  cases?  Why  should  a  stockholder 
be  estopped,  in  a  suit  by  a  creditor  of  an  insolvent  corpora- 
tion, to  require  payment  of  his  unpaid  subscription,  and  the 
creditor  allowed  to  ignore  the  existence  of  the  corporation,  and 
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proceed  against  the  stockholder  as  a  partner?  Why  should 
not  the  estoppel  be  mutual?  Taylor,  in  his  work  on  corpora- 
tions (sec.  148),  having  stated  the  general  rule  that  a  corpora- 
tion when  sued  on  its  contract,  and  the  person  who  contracted 
with  it  when  sued  on  his  contract,  is  each  estopped  to  deny 
its  legal  incorporation,  adds:  "  Furthermore,  pereons  who  have 
contracted  with  a  corporation  as  suoh,  and  have  acquired 
claims  against  it,  are  estopped  from  denying  its  corporate  ex- 
istence for  the  purpose  of  holding  its  share-holders  liable  as 
partners."  And  the  same  rule  was  applied  in  several  of  the 
cases  cited  above,  in  which  a  corporate  creditor  was  seeking 
to  hold  the  stockholder  liable  as  a  partner  for  a  corporate 
debt  The  abrogation  of  the  foregoing  well-established  rule 
is  the  logical  sequence  of  maintaining  a  suit  by  a  creditor  of 
a  de  facto  corporation,  charging  the  stockholders  as  partners. 
Another  consideration:  Section  8  of  article  14  of  the  con- 
stitution declares:  ''  In  no  case  shall  any  stockholder  be  in- 
dividually liable,  otherwise  than  for  the  unpaid  stock  owned 
by  him  or  her."  Exemption  from  liability,  other  than  for  un- 
paid stock,  is  the  declared  policy  of  the  state.  It  cannot  be 
imposed  by  legislation,  or  by  the  judgment  of  a  court.  In 
view  of  the  constitutional  provision,  it  is  manifest  that  the 
share-holders  of  the  Dispatch  Publishing  Company  intended, 
by  the  attempt  to  incorporate,  to  avoid  individual  liability  for 
the  debts  contracted  by  the  corporation.  When  a  party  deals 
and  contracts  with  a  corporation  as  corporators,  exemption 
from  individual  liability  enters  as  an  element  of  the  contract. 
It  is  true  that  the  liability  of  persons  associated  in  an  enter- 
prise or  adventure  is  not  determinable  by  the  name  they  as- 
sume, but  by  the  legal  consequences  of  their  acts.  A  part- 
nership may  arise  as  to  third  persons,  by  mere  operation  of 
law,  and  contrary  to  the  intention  of  the  parties;  but  to  have 
this  effect,  the  elements  essential  to  constitute  a  partnership 
as  to  third  persons  must  exist.  A  corporation  de  facto  has 
an  independent  status,  recognized  by  the  law  as  distinct  from 
that  of  its  members.  A  partnership  is  not  the  necessary  legal 
consequence  of  an  abortive  attempt  at  incorporation.  As  said 
in  Fay  v.  Nobley  7  Cush.  188:  "Surely,  it  cannot  be,  in  the 
absence  of  all  fraudulent  intent,  that  such  a  legal  result  fol- 
lows as  to  fasten  on  parties  involuntarily,  for  such  a  cause, 
the  enlarged  liability  of  copartners,  —  a  liability  neither  con- 
templated nor  assented  to  by  them.  The  statement  of  th« 
proposition  carries  with  it  a  sufficient  refutation." 
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Maintenance  of  such  suit  involves  judicial  nullification  of 
franchises  and  powers  enjoyed  and  exercised  hy  &  de  fcuto 
corporation  as  a  distinct  entity  recognized  by  the  law,  acqui- 
esced in  by  the  state;  defeats  the  corporate  character  of  tho 
contract,  changes  the  relation  from  that  of  stockholders  to 
that  of  partners;  substitutes  other  and  new  parties  to  the 
contract,  and  effects  the  imposition  of  an  enlarged  liability* 
which  they  did  not  assume,  but  intended  to  avoid, — so  under- 
stood by  the  creditor  when  he  contracted  the  debt  with  the 
corporation  as  such.  The  contract  is  valid  and  binding  on 
the  corporation,  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by 
the  principle  that  the  corporation  and  the  share-holder  are 
estopped  from  denying  its  legal  existence,  as  against  him.  It 
will  not  answer  to  say  that  he  is  not  repudiating,  but  en- 
forcing, the  contract.  He  repudiates  the  party  —  the  cor- 
poration —  with  which  he  made  the  contract,  and  seeks  its 
enforcement  against  parties  who  never  entered  into  contrac- 
tual relations  with  him. 

The  doctrine  that  a  creditor  who  hat  dealt  with  a  de  facto 
corporation  in  its  corporate  capacity  cannot  charge  the 
stockholders  as  partners  with  the  corporate  debt,  there  being 
no  fraudulent  intent  alleged  and  proved,  seems  to  us  to  be 
sustained  by  the  weight  of  authority,  maintained  by  stronger 
reasoning,  consistent  with  well-settled  principles,  and  in  har- 
mony with  the  policy  of  the  state. 

Affirmed.  _^_^ 

CoRPOKATioir  DM  Faoto,  whsn  Existb.  —  For  a  deflnltioB  of  »  de/aett 
oorporation,  and  a  ducussion  of  what  ciroumijtaaoes  givo  riae  to  auoh  an 
organization,  see  note  to  Hildreih  r.  Mclntire,  19  Am.  Deo.  67,  68. 

COBPORATIONS,  ESTOPPEL  TO  CJOMTBST  THB  VaLIDITT  OW  TH«   FORMATION 

OT.  —  Persons  who  have  been  instrumental  in  the  formation  of  a  corpora- 
tion, or  who  have  oontraoted  with  the  corporation  with  fnll  knowledge  of  all 
its  transactions,  aro  not  allowed  to  oontest  the  regularity  «l  its  formation: 
PiUsburg  M.  Co.  r.  Spoonm-t  74  WiiL  307;  17  Am.  St.  Rep.  149,  and  note; 
Bailey  t.  CkamplcUn  etc  Co.,  77  Wis.  453;  National  OommerckU  Bamk  ▼.  JTo 
/)onneI(  92  Ala.  S87.  Sc«  alao  not*  to  TAmi^mmi  ▼.  JtM  fMk  Auiii^  S  Aa. 
St.  Rep.  827,  87S. 
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Sbmplb  V.  Glbnn. 

[91  Alabama,  24ft,] 

OoRPOKATioirs  —  StrBSORiPTioNs  TO  Stock  —  JuRinDionov  OF  Bquttt  to 
Maki  Calls.  —  If  th«  direoton  of  a  corporation  neglect  or  refuse  to 
call  in  unpaid  nibffoription*  to  atock  necessary  to  pay  the  claims  of 
creditors,  equity  will  take  jurisdiction,  and  make  the  requisite  ealls. 

CuBPOKATioNs  —  Calus  roB  UNPAID  Stock  Scbsc&iptions  —  Statuti  or 
LiMTTATioKS.  — When,  by  the  terms  of  subscription  to  the  stock  of  a 
corporation,  payments  are  to  be  made  in  installments  as  may  be  called 
for  by  the  corporation,  the  statate  of  limitations  doe*  not  begin  to  run 
in  favor  of  the  subscriber  until  a  call  is  made  by  the  corporation  or  by 
A  oourt  of  competent  jurisdiction,  although  the  corporation  has  aban> 
doned  its  charter,  ceased  to  do  business,  and  has  assigned  all  its  prop- 
arty,  including  unpaid  stock  subscriptions,  for  the  benefit  of  creditor^ 
■o  that  calls  cannot  be  made  in  the  mode  prescribed  by  the  contract  ol 
sabsoription. 

Pbacxicb  —  Amendment  ov  CoifPLAiNT.  —  A  complaint  cannot  be  amended 
by  adding  the  common  counts,  when  it  appears  affirmatively  that  they 
present  a  new  and  separate  cause  of  action  from  that  stated  in  the  origi* 
nal  complaint. 

Judgments  Rendered  in  Another  Stats.  —  A  decree  of  a  oourt  of  eoni- 
peteut  jurisdiction  in  another  state,  taken  pro  coi^faso,  in  a  suit  against 
a  corporation,  establishing  the  fact  that  service  of  process  on  two  of  the 
directors  and  the  cashier  was  a  sufficient  service  of  process  on  the  corpo- 
ration, is  conclusive  in  the  courts  of  a  sister  state,  when  such  decree  is 
ofifered  in  evidence,  although  it  may  abound  in  errors  and  irregularities; 
but  it  cannot  establish  the  legal  identity  of  two  oorporations,  when  that 
question  was  not  at  i.^.'sue  in  that  suit. 

<JoRPORATiON3  —  Minutes  of,  as  Evidence.  —  The  minutes  of  the  meet- 
ins?s  of  a  corporation,  if  identified  or  shown  to  be  correct  or  atithori- 
tatively  made,  are  prima  facie  evidence  of  the  preliminary  proceedings 
for  its  incorporation,  and  are  admissible  against  a  stockholder,  in  an 
action  to  recover  his  unpaid  stock  subscription,  to  show  that  in  the 
subsequent  incorporation  of  a  second  company  to  succeed  the  first  ther« 
was  no  material  chanp^e  or  departure  from  the  original  character  and 
purposes  of  the  first  corporation. 

Corporations  — BooK3  of,  as  Evidbnc«  of  Subscriptioii  to  Stock.— 
Wiien  the  name  of  a  party  appears  on  the  books  of  a  corporation  as  a 
stockholder,  the  presumption  is,  that  he  is  the  owner  of  stock;  and  in 
a  suit  against  him  as  such  stockholder,  the  burden  of  proof  is  on  him  to 
rebut  the  presumption,  and  to  show  that  his  name  was  placed  there 
without  his  authority,  express  or  implied,  and  that  ha  had  no  notice 
that  his  name  thus  appeared. 
Corporations  —  Unpaid  .Stock  Scbscriptton — PRRSCRirrivg  Prrspmp- 
tion  or  Payment.  —  When  a  stockholder  in  a  corporation  is  sued  to 
recover  his  unpaid  subscription,  the  defense  of  prescriptive  presump- 
tion of  payiiiuut  is  sus  alued  by  proof  that  nioie  than  twenty  years 
have  el  ipscd  williout  any  call  upon  him  for  payment,  and  without  any 
recognition  by  him  of  liability  on  his  part. 
Ooni'OKATioN  —  Assionmknt  by  —  Prksumption  of  Payment  of  Rto^tk 
tiuBdCRiFTiON. — When  an  msolveut  corporation  make«  au  as^igumeut 
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to  trustees,  they  may  at  once  call  in  anpaid  stock  tnbscriptions,  or  in- 
stitute suit  for  that  purpose,  and  on  their  default  the  creditors  may 
thus  call  them  in;  but  the  holders  of  unpaid  stock  are  not  responsible 
for  the  default  of  the  trustees  or  of  the  creditors,  and  may  rely  upon 
the  defense  of  prescriptive  presumption  of  payment,  when  sued  for 
unpaid  subscriptions  after  a  great  lapse  of  time. 
OORPORATIONS  —  CONCLOSIVKNESS    OF    JUDGMENT    AGAINST,     AS   TO    UNPAID 

Stock  Scbscriptions.  —  A  judgment  against  an  insolvent  corporation 
foreclosing  a  deed  of  assignment  made  by  it  is  conclusive  on  the  stock* 
holders  as  to  all  corporate  matters,  and  property  rights  and  interests  in 
the  corporation.  It  cannot,  however,  operate  to  conclusively  fix  the 
personal  liability  to  the  corporation  of  the  stockliolders  not  made  par- 
ties  for  unpaid  stock  subscriptions.  When  such  stockholders  are  subse- 
quently  sued  by  the  trustee  appointed  under  the  decree  to  recover  the 
amount  of  their  unpaid  stock  subscriptions,  they  may,  notwithstanding 
the  decree,  show  that  they  are  not  stockholders,  though  their  names  ap- 
pear on  the  books  of  the  corporation,  or  that  thoy  have  paid  their  sub- 
criptionsin  full,  or  that  presumption  of  payment  arises  from  lapse  of  time. 

Action  by  John  Glenn  as  trustee  under  appointment  by 
the  chancery  court  of  Richmond,  Virginia,  against  H.  C. 
Semple  as  a  stockholder  in  the  National  Express  and  Trans- 
portation Corripany,  a  corporation  chartered  in  Virginia  in 
December,  1865.  The  suit  was  commenced  November  19, 
1886,  to  enforce  the  payment  of  subscription  to  stock  of  the 
corporation,  made  by  defendant,  and  assessed  and  called  for 
by  the  decree  of  said  chancery  court  rendered  March  26, 1886. 
Judgment  for  plaintiflF,  and  defendant  appealed. 

Troy,  Tompkins,  and  London,  for  the  appellant, 

William  8.  Thorington,  for  the  appellee. 

Ci.opTON,  J.  In  Glenn  v.  Semple,  80  Ala.  159,  60  Am.  Rep. 
92,  two  propositions  were  declared:  1.  When  the  directors  of 
a  private  corporation,  having  authority,  neglect  or  refuse  to 
call  in  unpaid  subscriptions  for  stock,  necessary  to  pay  the 
claims  of  creditors,  a  court  of  equity  will  take  jurisdiction  and 
make  the  requisite  calls;  2.  If  by  the  terms  of  subscription 
the  )).i ynients  are  to  be  made  in  installments  as  may  be  called 
by  the  company,  the  statute  of  limitations  does  not  begin  to 
run  in  favor  of  the  subscriber  until  a  call  is  made  by  the 
company  or  by  a  court  of  competent  jurisdiction.  We  are 
urged,  on  the  application  for  a  new  rehearing,  to  consider  the 
question  as  to  the  time  when  the  statute  of  limitations  begins 
to  run.  It  may  be  that  the  ends  of  justice  and  the  wise  policy 
of  the  statute  wonld  have  been  more  effectually  subserved 
had  the  rule  been  adhered  to  in  these  cases,  that  when  a  cor- 
poration abandons  its  charter,  ceases   to  do  business,  and 
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assigns  all  its  effects,  including  the  unpaid  ■abscriptions  for 
stock,  to  trustees  for  the  benefit  of  creditors,  so  that  calls  can- 
not be  made  in  the  mode  prescribed  by  the  contract  of  sub- 
scription, the  debt  for  the  unpaid  stock  is  regarded,  as  between 
the  trustees  or  creditors  and  the  subscribers,  as  payable  on 
deniand  without  a  formal  call,  and  that  such  demand  must 
be  made  in  a  reasonable  time.  This  is  the  rule  recognized 
in  Curry  v.  Woodward,  53  Ala.  371;  in  Hatch  v.  Dana, 
101  U.  S.  205;  in  Glenn  v.  Dorsheimier,  23  Fed.  Rep.  695; 
24  Fed.  Rep.  536;  and  in  Gl^nn  v.  Priest,  28  Fed.  Rep.  907. 
But  however  this  may  be,  the  question  as  to  the  time 
when  the  statute  of  limitations  commences  to  run  has  been 
subsequently  decided  by  this  court  in  Lehman  v.  Glenn,  87 
Ala.  618,  and  other  cases  in  the  same  volume;  also  by  the 
courts  of  several  of  the  states  and  the  supreme  court  of  the 
United  States,  in  suits  by  the  same  plaintiff,  against  stock- 
holders of  the  same  corporation,  on  the  same  call.  There 
has  been  a  consensus  of  opinion  maintaining  the  rule  as  de- 
clared in  Glenn  v.  Semple,  80  Ala.  159,  60  Am.  Rep.  92,  and 
it  should  be  regarded  as  settled,  especially  as  between  the 
parties  to  this  suit.  It  would  be  unwise  to  disturb  it  now. 
We  shall  therefore  confine  the  consideration  to  questions 
which  did  not  arise  or  were  not  decided  in  the  other  cases. 

A  preliminary  question  arises  on  the  allowance  of  an  amend- 
ment to  the  complaint.  The  cause  of  action  presented  by 
each  count  of  the  original  complaint  is  an  express  contract  of 
subscription  for  ten  shares  of  stock  made  with  the  National 
Express  and  Transportation  Con)pany  under  the  name  of  the 
National  Express  Conjpany.  The  aniendnjent,  which  was 
made  during  the  trial,  introduces  the  common  counts  for 
money  had  and  received,  account  stated,  money  paid,  work 
and  labor  done,  and  goods  and  chattels  sold;  all  of  them,  ex- 
cept the  one  for  money  had  and  received,  being  promises  to 
plaintiff  as  trustee  of  the  National  Express  and  Transporta- 
tion Company.  Not  only  is  there  nothing  in  the  record  to 
authorize  the  presumption  that  the  ameiulment  was  not  in- 
tended to  introduce  new  causes  of  action,  but  a  comparison 
shows  that  the  common  counts  represent  separate  and  dis- 
tinct causes  of  action  from  that  presented  in  each  count  of 
the  original  complaint.  That  the  circuit  court  so  understood 
the  amendment  is  manifest  from  the  instruction  to  the  jury, 
to  the  effect  that  if  defendant  subscribed  to  the  new  com- 
p:iny,  he  would  be  liable,  independently  of  his  original  sub- 
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Bcription, — that  is,  of  his  express  subscription  under  the  name 
of  the  National  Express  Company.  On  the  authority  o(  Ma- 
hail  V.  SmithermaUj  71  Ala.  563,  we  must  hold  that  the  amend- 
ment was  improperly  allowed,  though  unwilling  to  extend 
that  decision  beyond  the  facts  of  the  case,  or  substantially 
the  same  facts. 

Appellee  sues  to  recover  a  call  of  fifty  per  cent  of  the  par 
value  of  ten  shares  of  the  capital  stock  of  the  National  Ex- 
press and  Transportation  Company,  ordered  March  26,  1886, 
by  the  chancery  court  of  the  city  of  Richmond,  Virginia,  on 
a  creditors'  bill,  seeking  the  construction  and  enforcement  of 
a  deed  of  trust,  by  which  the  corporation  assigned  all  its  prop- 
erty, rights,  and  credits,  including  the  unpaid  subscriptions 
for  stock,  to  three  named  persons,  for  the  benefit  of  its  credi- 
tors, and  the  marshaling  and  distribution  of  the  corporate 
assets.  The  record  and  proceedings  of  the  chancery  court 
were  admitted  in  evidence  against  the  objection  of  defendant. 
The  specific  objection  is,  that  the  record  fails  to  show  service 
of  process  on  the  corporation,  and  a  valid  decree  pro  confesso; 
in  other  words,  that  the  chancery  court  did  not  obtain  juris- 
diction of  the  corporation.  The  bill  was  filed  in  December, 
1871,  against  the  corporation,  some  of  its  oflBoers,  and  the 
trustees.  It  does  not  appear  that  any  subpoena  was  issued 
against  the  corporation  until  the  day  after  an  amended  and 
supplemental  bill  was  filed,  August  4,  1879,  when  one  was  is- 
sued on  the  original,  amended,  and  supplemental  bill.  It  was 
served  on  a  director  and  the  cashier  of  the  company,  both  of 
whom  appeared  and  answered;  but  neither  having  answered 
in  the  name  of  or  for  the  company,  the  bill  was  taken  as  con- 
fessed against  the  corporation.  The  question  of  the  sufficiency 
and  validity  of  the  service  of  process  was  directly  brought  by 
the  petition  of  the  stockholders  before  the  circuit  court  of 
Henrico  County,  to  which  the  cause  had  been  removed.  By 
that  court  the  service  was  adjudged  to  be  valid,  and  that  the 
corporation  was  before  the  court.  The  judgment  of  the  circuit 
denying  the  prayer  of  the  petitioners  was  affirmed  by  the 
court  of  appeals,  which  necessarily  involved  the  validity  of  the 
service  of  process,  though  not  passed  on  in  terms:  Hamilton 
V.  Olenn,  85  Va.  901.  It  may  be  that  the  record  and  proceed- 
ings abound  in  errors  and  irregularities,  but  the  decrees  are 
not  void,  and  we  are  bound  to  accord  to  them  the  same  faith 
and  credit  they  have  by  law  and  usage  in  the  courts  of  Vir^ 
ginia. 

▲h.  St.  Ref.,  Vou  XXIV.— 67 
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Printed  eopies  of  the  proceedings  of  the  meetings  of  the 
■ubs'cribers  to  the  stock  of  the  National  Express  Company 
were  also  admitted  in  evidence,  against  the  objection  of  {lefend- 
ant  It  does  not  appear  from  the  record  that  the  identifica- 
tiou  or  correctness  of  the  copies,  or  that  the  minutes  were 
made  by  any  person  authorized  to  make  theru,  was  shown. 
But  as  no  objection  on  this  ground  seems  to  have  been  made 
in  the  trial  court,  nor  made  here,  we  must  assume  that  this 
ground  of  objection  was  waived.  The  complaint  avers  that 
defendant  subscribed  for  ten  shares  of  the  capital  stock  of  the 
National  Express  and  Transportation  Company,  under  the 
name  of  the  National  Express  Company;  and  plaintiflF  intro- 
duced in  evidence  a  written  subscription  to  tiie  latter  com- 
pany, eo  noviine,  and  claims  that  by  virtue  thereof  defendant 
is  a  stockholder  in  the  National  Express  and  Transportation 
Company.  It  was  therefore  incuu)bent  on  plaintiff  to  show 
the  legal  identity  of  the  two  companies. 

The  statement  in  the  opinion  in  Lehvuin  v.  Glenn,  87  Ala. 
618,  tliat  the  legal  identity  of  the  companies  was  one  of  the 
points  conclusively  determined  by  the  Richmond  chancery 
court,  does  not  seem  to  be  sustained  by  the  record.  An  ex- 
amination shows  that  the  identity  of  the  two  companies  was 
not  within  the  issues  in  the  suit,  nor  was  it  decreed.  That 
court  was  dealing  with  the  National  Express  and  Transporta- 
tion Company  as  an  original  corporation,  and  only  from  the 
time  of  its  organization;  the  preliminary  proceedings,  looking 
to  incorporation,  were  not  involved.  By  reference  to  the  pro- 
ceedings, it  appears  that  at  a  meeting  of  the  citizens  of  Rich- 
mond, on  September  18,  1865,  it  was  proposed  to  organize  a 
National  Express  Company,  making  the  act  of  the  legi>«lature 
of  Virginia,  passed  March  22,  1861,  incorporating  the  South- 
ern Express  Company,  the  basis  of  the  corporation;  and  as  a 
larger  capital  would  be  necessary  than  that  authorized  by  the 
act,  and  as  other  provisions,  not  contained  therein,  would  he 
required,  to  apply  to  the  legislature  to  grant  the  company  a 
modified  charter,  adapted  to  its  objects  and  the  magnitude  of 
its  plans.  On  the  nineteenth  day  of  the  same  month,  a  com- 
mittee was  appointed  to  memorialize  the  general  assembly 
for  the  passage  of  an  act  increasing  the  caj)ital  stock,  chan- 
ging the  corporate  name,  and  for  such  otiier  modifications  as 
may  be  deemed  necessary.  On  October  12,  1865,  certain  gen- 
tlemen were  appointed  to  visit  several  named  cities,  among 
them  the  city  of  Montgomery,  to  receive  subscriptions  to  the 
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stock  of  the  company.  Defendant  testified  that  he  subscribed 
in  the  fall  of  1865,  which  must  have  been  after  these  meetings 
were  held.  The  National  Express  and  Transportation  Corn- 
was  organized  January  16,  1866,  under  the  act  of  March  2, 
1861,  amended  so  as  to  change  the  name  of  the  corporation, 
increase  the  capital  stock,  and  authorize  the  company  to  do 
an  express  and  general  transportation  business. 

It  is  contended  that  the  term  "National  Express  Company" 
does  not  import  doing  a  general  transportation  business,  and 
that  the  change  of  name,  and  the  enlarged  powers  conferred, 
is  a  material  departure  from  the  character  and  purposes  of 
the  pro[)osed  corporation  to  which  defendant  subscribed;  in 
consequence  of  which  the  subscription  of  defendant  did  not 
become  a  coni{)lete  contract  and  binding  obligation.  The 
minutes  of  the  meetings  of  the  subscribers  to  the  National 
Express  Company,  if  identified  or  shown  to  be  correct,  or 
authoritatively  made,  are  prima  facie  evidence  of  the  prelimi- 
nary proceedings  for  its  incorporation,  and  are  admissible  for 
the  purpose  of  showing  that,  in  the  incorporation  of  the 
National  Express  and  Transportation  Company,  there  is  no 
material  change  or  departure  from  the  original  character  and 
purposes  of  the  corporation  intended  to  be  formed. 

The  next  objection  is  to  the  admission  in  evidence  of  the 
books  of  the  corporation.  It  may  be  difficult,  on  principle,  or 
well-recognized  rules  of  evidence,  to  maintain  the  proposition 
that  when  the  name  of  an  individual  appears  on  the  books  of 
a  corporation  as  a  stockholder,  the  presumption  is  that  he  is 
the  owner  of  the  stock,  and  casts  on  him,  in  a  suit  against 
him  as  a  stockholder,  the  burden  of  rebutting  the  presump- 
tion, without  showing  that  it  was  placed  there  by  his  author- 
ity, express  or  implied,  or  that  he  had  any  notice  of  his  name 
appearing  on  the  books;  but  the  proposition  is  upheld  by  the 
great  weight  of  authority,  and  should  now  be  regarded  as 
placed  beyond  the  pale  of  discussion. 

More  than  twenty  years  elapsed  from  the  organization  of 
the  corporation,  and  from  the  execution  of  the  deed  of  trust, 
before  the  commencement  of  this  suit;  and  there  is  no  evi- 
dence of  the  recognition  of  his  liability  on  the  part  of  defend- 
ant during  this  period,  or  anything  to  rebut  the  presumption 
of  paynjent  arising  from  the  lapse  of  time,  unless  it  be  the 
call  made  by  order  of  the  court  in  December,  1880.  Being 
doubtful  whether  this  defense  is  sufficiently  pleaded,  we 
should  probably  decline  its  consideration,  had  it  not  been 
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stated  in  the  former  opinion  in  this  case  as  the  feature  which 
distinguished  it  from  the  case  of  Lehman  v.  Glenn,  87  Ala. 
618,  and  then  ruled  that  the  effect  of  the  call  of  December, 
1880,  was  to  rebut  the  presumption  of  payment,  which  might 
otherwise  have  arisen  by  reason  of  the  lapse  of  twenty  years 
froni  the  date  of  the  subscription,  without  any  action  looking 
to  the  enforcement  of  the  stockholder's  liability. 

Tiiis  court  has  adhered  with  uniform  tenacity  to  the  doc- 
trine of  prescription,  and  has  repeatedly  held  that  the  lapse  of 
twenty  years,  without  recognition  of  right  or  admission  of  lia- 
bility, operates  an  absolute  rule  of  repose:  McArthur  v.  Carrie, 
32  Ala.  88,  70  Am.  Dec.  529,  is  the  leading  case  in  this  state. 
A  slave  has  been  illegally  sold  by  an  administrator,  and  posses- 
sion held  by  the  purchaser  more  than  twenty  years.  During 
that  time  there  was  no  one  who  could  have  sued,  and  the  plain- 
tiff instituted  suit  immediately  after  being  appointed  adminis- 
trator. There  was  no  statute  of  limitations  applicable.  After 
observing  that  a  prima  facie  presumption  is  raised  whenever 
there  is  satisfactory  proof  of  twenty  years'  uninterrupted  ad- 
verse enjoyment  and  possession,  Stone,  J.,  says:  ^*  This  prima 
facie  case  may,  of  course,  be  overturned.  It  cannot  be  done 
by  proving  that  the  title  was,  in  its  inception,  defective. 
Proof,  to  be  effectual  for  this  purpose,  should  be  addressed  to 
the  character  of  defendant's  possession,  either  in  its  acquisi- 
tion or  use;  must  tend  to  show  that  such  possession  is  not 
inconsistent  with  the  plaintiff's  right;  or  some  other  cause, 
independent  of  the  original  defect  of  title,  must  be  given  for 
the  seeming  long  acquiescence."  It  was  further  said  that  in 
the  absence  of  such  excuse,  the  prima  facie  presumption  be- 
comes conclusive.  The  court  has  not  only  never  departed 
from  the  principles  thus  declared,  but  repeatedly  approved 
and  aflBrmed  them.  Hence  it  has  been  held  that  a  presump- 
tion of  settlement,  operating  a  positive  bar  to  proceedings  by 
a  distributee  to  coerce  a  settlement,  is  created  by  the  lapse  of 
twenty  years  from  the  time  a  settlement  of  the  administration 
and  distribution  of  the  assets  could  have  been  compelled  in 
the  probate  court,  without  the  administrator's  recognition  of 
the  administration  within  that  period,  as  a  continuing,  sub- 
sisting, and  undischarged  trust:  Harrison  v.  Hejlin,  54  Ala. 
552;  ChreenUe  v.  Greenlee,  62  Ala.  330.  Also,  that  twenty 
years'  adverse  possession  of  land  will  bar  an  infant's  right  of 
entry,  though  the  entire  period  of  adverse  holding  was  during 
his  infancy:  Woodstock  Iron  Co.  v.  Roberts,  87  Ala.  43G.    Also, 
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if  a  mortgagee  allows  twenty  years  to  elapse  without  taking 
any  steps  to  compel  the  settlement  of  the  mortgage,  or  to  as- 
sert any  rights  of  property  under  it,  the  presumption  of  pay- 
ment or  settlement  arises:  Ooodwyn  v.  Baldwin,  59  Ala.  127. 
And  though  the  statute  of  limitutions  has  no  application  to 
express  trusts — trusts  exclusively  of  equitable  cognizance 
—  until  there  is  an  open  disavowal  brought  home  to  the  bene- 
ficiary, if  twenty  years  are  allowed  to  elapse  from  the  time  a 
settleujent  could  have  been  coerced,  without  commencement 
of  proceedings,  or  recognition  of  the  trust,  the  presumption 
of  settlement  operates  a  bar:  McCarthy  v.  McCarthy,  74  Ala. 
546. 

In  Philippe  v.  Philippe,  115  U.  S.  151,  this  was  stated  to 
be  the  settled  doctrine  in  Alabama.  Woods,  J.,  says:  "  It  is 
well  settled  by  the  decisions  of  the  supreme  court,  that,  even 
in  the  absence  of  a  statute  of  limitations,  if  twenty  years  are 
allowed  to  elapse  from  the  time  at  which  proceedings  could 
have  been  instituted  for  the  settlement  of  a  trust,  without  the 
commencement  of  such  proceedings,  and  there  has  been  no 
recognition  or  admission,  within  that  period,  of  the  trust  as 
continuing  undischarged,  a  presumption  of  settlement  would 
arise,  operating  as  a  positive  bar."  This  rule  of  repose  "  has 
been  declared  applicable  to  all  kinds  of  debts  and  pecuniary 
obligations,  including  judgments,  bonds,  and  mortgages,  em- 
bracing also  fiduciary  debts  of  every  character  due  from  trus- 
tees to  cestuis  que  trust ";  Garrett  v.  Garrett,  69  Ala.  429.  It 
is  impliedly  recognized  as  applicable  to  the  claim  of  plaintiff 
in  Hawkins  T.  Glenn,  131  U.  S.  319,  where  it  is  said:  "And 
here  there  was  a  deed  of  trust  made  by  the  debtor  corporation 
for  the  benefit  of  its  creditors,  and  it  has  been  often  ruled  in 
Virginia  that  the  lien  of  such  a  trust  deed  is  not  barred  by 
any  period  short  of  that  sufficient  to  raise  a  presumption  of 
payment."  Also,  Hamilton  v.  Glenn,  85  Va.  901,  was  a  suit 
by  the  present  plaintiff  to  collect  the  call  of  December,  1880. 
The  decision,  that  the  claim  was  barred  by  the  statute  of 
limitations,  is  placed  on  the  ground,  that  "the  lien  of  the 
trust  deed  is  not  barred  by  any  period  short  of  that  sufficient 
to  raise  a  presumption  of  payment." 

The  evidence  shows  that  a  call  was  ordered  by  the  Rich- 
mond chancery  court  in  December,  1880,  but  the  record  does 
not  disclose  any  evidence  showing  the  institution  of  proceed- 
ings against  defendant  to  enforce  its  collection.  Appellee 
insists  that  the  delay  in  making  the  call  was  owing  to  the 
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failure  of  the  ofScers  of  tlie  corporation,  who  were  the  agents 
of  the  stockholders,  and  that  the  negligence  of  their  agents 
may  be  well  visited  on  them;  that  there  has  been  no  laches 
or  improper  delay  on  the  part  of  the  creditors.  It  was  cer. 
tainly  the  duty  of  the  company  to  make  the  call  as  soon  and 
whenever  it  was  ascertained  that  payment  of  the  subscrip- 
tions was  necessary  to  meet  the  demands  of  creditors.  But 
when  the  deed  of  trust  was  executed,  the  trustees,  who  repre- 
sented the  creditors  as  well  as  the  corporation,  had  authority 
to  collect  the  subscriptions,  and  if  a  call  by  a  court  was 
deemed  essential  or  proper,  to  institute  proceedings  for  that 
purpose.  In  consequence  of  their  failure  to  do  so,  the  credi- 
tors' bill  was  filed  in  December,  1871.  With  the  exception 
of  service  of  process  upon  two  of  the  individual  defendants, 
no  steps  were  taken,  not  even  process  to  bring  the  corporation 
before  the  court,  and  the  suit  remained  quiescent  until  August, 
1879,  when  the  amended  and  supplemental  bill  was  filed;  and 
no  call  was  made  until  December,  1880,  nine  years  after  the 
filing  of  the  bill.  Certainly  this  long,  and  so  far  as  the  rec- 
ord shows  unexplained,  delay  cannot  be  attributed  to  the 
stockholders  or  their  agents. 

It  is  further  insisted  that  the  effect  of  a  call  by  order  of  the 
court  rebuts  the  presumption  of  payment  arising  from  the 
lapse  of  time,  on  the  ground  that  the  stockliolders  were  repre- 
sented in  that  suit  by  the  corporation,  and  that  the  decree 
making  the  call  is  a  judicial  assertion  of  the  liability  of  the 
stockholders,  binding  them  personally.  The  stockholders  were 
represented  by  the  corporation,  so  far  as  to  render  binding  on 
them  the  decrees  of  the  court  in  respect  to  corporate  matters, 
and  their  property  rights  and  interests  in  the  corporation. 
The  decrees  of  the  Richmond  chancery  court  may  be  regarded 
as  having  adjudged  the  fjict  and  amount  of  the  corporate  in- 
debtedness; that  the  creditors  were  not  barred  from  asserting 
their  claims  as  against  the  corporation;  and  that  calls  were 
necessary  to  meet  their  demands,  which  the  court  bad  author- 
ity to  order,  and  did  order.  For  these  purposes  the  stock- 
holders were  not  necessary  parties;  and  being  represented  by 
the  corporation,  the  decrees,  in  the  respects  above  stated,  are 
binding  on  them;  but  they  cannot  legally  operate  to  fix  a  per- 
sonal liability  on  the  stockholders  who  were  not  made  par- 
ties. Making  a  call  by  the  court  authorized  the  trustees  to 
bring  suits  against  tlie  stockholders,  or  those  claimed  to  be 
Btockholders,  in  courts  having  jurisdiction  over  them  person- 
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ally.  The  suit  in  the  chancery  court  is  in  no  sense  a  suit 
against  the  individual  stockholders.  No  decree  was  rendered 
adjudging  who  were  stockholders,  but  merely  the  number  of 
shares  issued,  and  the  places  where  held.  No  more  binding 
effect  ought  to  be  given  to  a  call  made  in  such  suit  by  the 
court  than  would  be  given  to  a  call  made  by  the  corporation 
itself,  unless  the  individual  stockholder  is  a  party,  and  his  per- 
sonal liability  determined.  It  will  scarcely  be  contended  that 
had  the  corporation  continued  business,  a  call,  though  made 
within  twenty  years  from  the  organization,  would,  without  the 
commencement  of  proceedings  for  its  enforcement,  be  efficient 
to  rebut  the  presumption  of  payment.  The  legal  effect  of  a 
decree  in  such  suit  is  not  to  deprive  the  stockholder  of,  or  im- 
pair, any  personal  defense  he  may  have.  In  a  suit  against 
him  to  collect  the  call,  he  may,  notliwithstanding  the  decrees, 
show  that  he  is  not  a  stockholder,  though  his  name  may  ap- 
pear on  the  books  of  the  corporation,  or  that  he  has  paid  his 
subscription  in  full,  or  set  up  any  other  available  personal  de- 
fense. "Due  process  of  law  would  require  appearance  or  per- 
sonal service  before  the  defendant  could  be  personally  bound 
by  any  judgment  rendered  against  him":  Cooley's  Consti- 
tutional Limitations,  499.  As  to  claims  of  the  corporation 
against  a  stockholder  for  subscription  to  the  capital  stock, 
they  are  adversary  parties;  and  as  to  such  adverse  interests, 
one  cannot  represent  the  other. 

The  doctrine  of  prescription  rests  on  principles  different 
from  the  statute  of  limitations.  The  presumption  of  payment 
is  not  countervailed  by  evidence  of  intervening  infancy,  cov- 
erture, or  any  disability  of  suit.  In  Harrison  v.  Hejlin,  54 
Ala.  552,  speaking  of  the  effect  of  the  suspension  of  the  statutes 
of  limitation  during  the  war,  upon  the  presumption  arising 
from  the  lapse  of  time,  it  is  said:  ''This  may  acquit  suitors 
of  the  imputation  of  laches;  but  the  presumption  rests,  not 
only  on  want  of  diligence  in  asserting  rights,  but  on  the  higher 
ground  that  it  is  necessary  to  suppress  frauds,  to  avoid  long 
dormant  claims,  which,  it  has  been  said,  have  often  more 
cruelty  than  justice  in  them;  that  it  conduces  to  the  peace 
of  society  and  the  happiness  of  families,  and  relieves  courts 
from  the  necessity  of  adjudicating  rights  so  obscured  by  the 
lapse  of  time  and  the  accidents  of  life  that  the  attainment 
of  truth  and  justice  is  next  to  impossible." 

We  can  perceive  no  sufficient  reason  why  claims  of  the  na- 
ture of  plaintiff's  should  be  excepted  from  the  operation  of  the 
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rule,  when  iio  sufiicieMt  cause  is  shown  for  the  long  delay.  On 
the  foiegoing  well-establiahed  principles  in  this  state,  notliiiig 
short  of  a  recognition  of  right  or  admission  of  liability,  or  tiie 
institution  of  legal  proceedings  against  the  stockholder  sought 
to  be  charged,  witliin  twenty  years,  will  prevent  the  presump- 
tion of  payment  from  becoming  conclusive. 

The  foregoing  principles  will  serve  as  a  sufficient  guide  on 
another  trial. 

Reversed  and  remanded. 


Corporations — Calls  for  Unpaid  Sumcripttows.  —  A«  to  equitable 
jarisdiction  to  compel  the  payment  of  unpaid  subscriptions,  or  to  make  calls, 
see  extended  disooMioa  in  note  to  Thontptom  v.  B«m>  Stm,  Bank,  3  Am.  St. 
Rep.  810-814,  856-867.  Where  the  corporate  property,  iuclading  unpaid 
subscription^^,  has  been  conveyed  to  secure  its  debts,  which,  though  barred 
by  the  statute  of  limitations,  are  not  extinguished,  equity  will  aid  in  en- 
forcing their  payment:  Hamilton  v.  Qlenn,  86  Va.  901. 

Statutb  of  LnirrATioNS  dob  not  Ruk  aoainst  CRBDrroRs'  Claims 
FOR  Unpaid  Sobscrtptions  until  a  call  ia  made,  or  the  corporation  ceases  to 
be  a  going  concern:  Note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  Dec.  St. 
Rep.  J>27-829;  Barrkk  v.  Oifford,  47  Ohio  St.  180;  21  Am.  St.  Rep.  798; 
Hymnn  v.  Coleman,  82  Cal.  650;  16  Am.  St  Rep.  178;  OUnn  v.  Hoioard,  81 
Ga.  283;  12  Am.  St  Rep.  318. 

CORPOHATIONS.  ^-  CONCLOsrVBNESS  OF  A  JuDQUINT  AGAINST  A  CORPORATION 

in  a  creditors'  sait  to  reach  unpaid  aubscriptiona:  See  note  to  Thompson  r. 
Beno  Sav.  Bank,  3  Am.  St  Rep.  814,  815,  858. 

Powers  of  Assionebs  for  the  Benefit  of  Creditors,  or  assignees  in 
bankruptcy,  and  of  receivers,  with  respect  to  unpaid  subscriptions:  See  note 
to  Thompson  ▼ .  Reno  Sav.  Bank,  3  Am.  St  Rep.  833-834. 

Corporations  —  Evidence  —  Stock-books.  — The  stock-books  of  the  cor- 
poration are  prima  fade  evidence  of  the  ownership  of  stock  in  those  names 
appearing  therein  as  stockholders,  for  the  purpose  of  charging  them  in<iivid- 
ually  with  the  corporate  debts:  Note  to  Thompton  t.  Rtno  Sav.  Bank,  3 
Aoi.  St.  B«p.  860,  867. 
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[91  Alabama,  379] 
Wtum  —  OoKfiDKNTiAL  Relations — Priwumption  of  Ukdite  Ikflttencb 
—  Burden  of  Proof. — The  mere  existence  of  confidential  relations 
Wtween  the  proponent  and  principal  beneficiary  under  a  will  and  the 
testator  will  not,  without  more,  raise  a  presumption  that  the  will  was 
procured  by  the  proponent  by  means  of  undue  influence  over  the  testa- 
tor, nor  cast  the  burden  of  proof  on  him  to  show  that  the  will  was 
•xecnted  without  the  exercise  of  undue  influence,  coercion,  or  fraud  on 
bis  part  In  addition  to  the  existence  of  siieh  confidential  relations, 
the  proponent  must  exercise  some  active  interference  in  the  preparatioa 
or  execution  of  the  will,  to  raise  the  presumption  of  undue  influence  oa 
his  part 
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Practice —  Argumentative  Instkuctions.  —  Addttiooal  fore*  need  not  be 
given  to  the  argument  of  counsel  by  embodying  in  the  instractions  a  re- 
quest that  the  jury  "  may  look  to  "  or  "  consider  "  thia  or  that  faefe.  The 
giving  of  such  instructions,  however,  is  not  reversible  error. 

Practice — Misleadino  Instbuotions. — The  giving  of  misleading  in- 
structious  is  not  reversible  error,  when  such  instractions  might  have 
been,  but  were  not,  met  and  remedied  by  requests  for  explanatory  in- 
structions. 

Practice  —  Abstract  iMSTBVcnoNS.  —  The  giving  of  abstract  instractions 
is  not  reversible  error,  unless  the  record  showa  that  their  effect  was  tm 
mislead  the  jury  to  the  appellant's  injury. 

Contest  of  the  probate  of  the  will  of  W.  Otis,  deceased, 
propounded  for  probate  by  C.  M.  Bancroft,  who  was  named 
therein  as  executor  and  principal  devisee  and  legatee.  The 
proponent  was  a  step-son  of  the  testator,  and  form  any  years 
had  been  his  partner  in  business.  The  will  was  contested  by 
W.  Otis  and  others,  heirs  at  law  of  the  testator,  on  the  ground 
of  undue  influence  and  fraud  on  the  part  of  the  proponent. 
Judgment  for  the  contestants,  and  the  proponent  appealed. 

L.  H.  Faith,  and  Hamiltona  and  Gaillard,  for  the  appellant. 

Greg.  L.  and  H.  T.  Smith,  and  Gaylord  B.  and  Frank  B. 
Clark,  for  the  appellees. 

McClellan,  J.  The  present  appeal  brings  under  review, 
inter  alia,  certain  instructions,  thirteen  in  number,  given  by 
the  judge  below  to  the  jury  at  the  request,  in  writing,  of  the 
contestants.  Of  these,  the  first,  second,  twelfth,  and  thir- 
teenth state  substantially  one  and  the  same  proposition,  and 
will  be  considered  together.  That  proposition  is,  in  short, 
that  if,  upon  the  contest  of  a  will,  it  be  shown  that  confiden- 
fidential  relations  existed  between  the  proponent,  he  being 
also  the  principal  beneficiary,  and  the  testator,  the  law,  with- 
out more,  indulges  the  prima  facie  presumption  that  the 
testament  was  procured  to  be  executed  by  him  through  the 
exercise  of  undue  influence  over  the  mind  of  the  testator,  and 
puts  upon  him  the  onus  of  rebutting  this  presumption,  by  af- 
firmative evidence  that  the  testamentary  act  was  not  induced 
or  procured  by  coercion  or  fraud  on  his  part. 

For  giving  these  instructions  the  trial  judge  had  the  very 
highest  authority  that  could  have  obtained  in  the  premises, — 
an  adjudication  of  the  supreme  court  of  Alabama.  The  point 
was  fairly  presented  and  directly  ruled  in  the  case  of  Moore 
V.  Spier,  80  Ala.  129,  —  an  opinion  concurred  in  by  the  whole 
court.     It  appeared  in  that  oase  that  confidential  relations, 
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much  of  the  character  of  those  shown  here  between  Bancroft 
and  William  Otis,  deceased,  existed  between  the  proponent 
and  principal  devisee,  one  Spier,  and  the  testatrix.  "  He  was 
her  trusted  agent,  having  the  general  management  of  her 
property  and  business."  He  was  related  to  her.  He  had  by 
kindness  acquired  great  influence  over  her.  It  did  not  appear 
that  this  influence  was  illegitimate,  or  that  it  had  been  unduly, 
or  at  all  in  fact,  exercised  in  securing  the  large  testatnentary 
provision  which  she  made  for  him.  Yet  the  court  said:  "  Un- 
der the  rule  laid  down  by  this  court  in  Shipvian  v.  Fumiss,  69 
Ala.  555,  44  Am.  Rep.  528,  and  Waddell  v.  Lanier,  62  Ala.  347, 
the  burden  of  proof,  in  our  opinion,  was  cast  on  the  devisee  to 
show  that  the  will  in  question  was  not  superinduced  by  fraud 
or  undue  influence,  but  was  the  result  of  free  volition  on  the 
part  of  the  testatrix.  We  need  not  add  anytliing  more  here 
by  way  of  discussion  to  what  is  said  in  these  cases,  except 
that  this  rule  as  to  the  burden  of  proof  is  one  of  public  policy, 
designed  to  prevent  the  abuse  of  certain  confidential  relation- 
ships, and  to  preserve  them  free  from  the  taint  of  an  overreach- 
ing selfishness."  And,  following  this  case,  it  was  said  in  Lyons 
V.  Campbell,  88  Ala.  469,  that "  whenever  a  confidential  relation 
exists,  such  as  principal  and  agent,  during  the  lifetime  of 
the  deceased,  continuing  to  his  death,  and  the  agent  is  a 
favored  legatee  under  the  will,  the  presumption  or  inference 
is,  that  by  improper  acts  or  circumventions  —  by  the  exercise 
of  some  undue  influence  —  the  testator  was  induced  to  be- 
stow the  gift  or  legacy  contrary  to  his  desire  and  free-will; 
and  the  burden  of  proof  is  cast  on  the  legatee  to  show  that 
the  will  was  the  result  of  his  own  volition,  and  not  procured  by 
fraud  or  undue  influence."  And  somewhat  similar  language 
is  employed  in  the  case  of  Daniel  v.  Hill,  52  Ala.  437,  though 
when  read  in  the  connection  in  which  it  there  occurs,  it  can 
probably  not  be  said  to  sustain  the  proposition  of  the  charges 
we  are  considering,  as  dicta  even.  It  is  at  once  apparent,  there- 
fore, that  to  the  imputation  of  error  to  the  lower  court  in  the 
instructions  referred  to  it  is  essential  that  one,  at  least,  of  the 
former  decisions  of  this  court  must  be  overruled,  another 
limited,  and  yet  another  explained.  Before  reaching  such  a 
conclusion,  we  ought,  of  course,  to  be  very  sure  of  our  footing, 
not  only  on  authority,  but  especially  on  reason  and  principle;  • 
for  if  the  position  taken  by  this  court  can  find  justification 
and  support  in  logical  deduction  from  recognized  legal  truths, 
it  should,  I  apprehend,  be  sustained,  notwithstanding  a  con- 
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Benrative  respect  for  the  adjudged  cases  of  other  jurlBdictions 
and  the  opinions  of  text-writers,  might  incline  us  to  another 
result  if  the  question  were  a  new  one  in  this  court. 

Recurring,  then,  to  Moore  v.  Spier,  80  Ala.  129,  it  is  to  be 
noted  that  the  doctrine  there  announced  is  made  to  rest  on 
the  cases  of  Shipvian  v.  Fumiss,  69  Ala.  555,  and  Waddell  v- 
Lanier,  62  Ala.  347.  An  examination  of  those  cases  discloses 
that  each  of  them  involves  a  contract,  and  not  a  "^ill,  —  a 
transaction  between  living  persons,  by  which,  while  both  are 
in  esse,  one  claims  some  advantage  of  the  other,  and  not  a 
transaction  out  of  which  property  is  received  by  one  as  a  gift 
on  the  death  of  the  other.  Those  cases  are  authority  for  the 
doctrine  of  Moore  v.  Spier,  80  Ala.  129,  therefore,  only  on  the 
assumption  that  the  same  rule  in  this  respect  applies  to  de- 
vises, bequests,  and  wills,  as  obtains  in  regard  to  gifts,  convey- 
ances, and  contracts  inter  vivos.  The  same  may  be  said  of  that 
part  of  the  opinion  in  Lyons  v.  Campbell,  88  Ala.  469,  which  is 
quoted  above,  so  far  as  it  is  rested  on  Shipman  v.  Furniss,  69 
Ala.  555, 44  Am.  Rep.  528,  and  Waddell  v.  Lanier,  62  Ala.  847. 
And  moreover,  it  is  to  be  noted  that  in  Lyons  v.  Campbell,  88 
Ala.  469,  the  decision  turned,  not  upon  the  existence  of  con- 
fidential relations  alone,  but  in  connection  with  the  further 
facts  that  the  proponent  was  not  only  active  in  procuring  the 
will  to  be  written,  but  gave  the  directions  as  to  its  contents  to 
liis  own  son,  who  wrote  it,  and  induced  its  execution  by  fraud- 
ulent misrepresentations  as  to  the  value  of  the  residuary 
estate  which  was  bequeathed  and  devised  to  him,  so  that  the 
language  quoted  from  that  case  was  essentially  a  mere  dic- 
tum, and  gives  no  additional  force  to  the  opinion  in  Moore  v. 
Spier,  80  Ala.  129.  Similarly,  what  is  said  in  Daniel  v.  Hill, 
52  Ala.  437,  apparently  in  line  with  Moore  v.  Spier,  80  Ala. 
129,  is  not  so  when  reference  is  had  to  the  facts  of  the  case, 
and  when  that  part  of  the  opinion  relied  on  is  read  in  connec- 
tion with  that  which  precedes  and  follows  it.  There  is  no 
other  case  in  Alabama  which,  either  in  the  terms  of  the  opin- 
ion or  in  the  matter  decided,  can  be  construed  or  contorted 
into  support  of  the  proposition  that  confidential  relations 
alone  infect  a  will  with  the  taint  of  prima  facie  invalidity, 
and  shift  the  burden  of  proving  that  it  is  the  result  of  the 
testator's  free  agency  on  the  proponent.  In  other  jurisdic- 
tions we  find  but  two  adjudged  cases  which  in  any  degree 
support  that  doctrine.  One  of  these  is  St.  Leger^s  Appeal,  34 
Conn.  434,  450,  91  Am.  Dec.  735,  which  contains  a  dictum  to 
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the  effect  that "  the  law  presumes  undue  influence  from  confi- 
dential relations  between  the  testator  and  principal  legatees  or 
devisees,  and  that  the  burden  is  upon  them  to  show  by  satisfac- 
tory proof  that  such  presumed  influence  did  not  in  fact  or  in 
any  degree  induce"  the  making  of  tiie  will  in  their  favor.  The 
other  is  the  case  of  ^feek  v.  Perry,  36  Miss.  190,  in  which 
it  was  held  by  a  divided  court  "  that  the  principles  of  law 
which  protect  the  interests  of  wards  in  transactions  with 
their  guardians  extend  to  wills  made  by  them  in  favor  of 
tlieir  guardians;  and  hence  a  testament  made  by  a  ward  in 
favor  of  his  guardian  will  be  held  void  for  want  of  capacity 
in  the  ward,  unless  the  legal  presumptioa  is  rebutted  by 
proof." 

On  the  other  hand,  the  authorities  to  the  converse  of  the 
proposition  declared  in  Moore  v.  Spier,  80  Ala.  129,  as  to  wills, 
and  embodied  in  the  charges  under  consideration,  are  almost 
too  numerous  to  be  cited.  The  position  taken  by  them  is, 
that  the  reasons  of  the  rule  which  impute  uudue  influence  to 
confidential  relations  in  respect  of  contracts  and  transactions 
inter  vivos  do  not  apply  to  wills,  and  that  before  testamentary 
disposition  can  be  presumed  to  have  been  unduly  influenced, 
something  in  addition  to  the  mere  existence  of  confidential 
relations  must  be  shown;  as  that  the  proponent  initiated  the 
preparation  of  the  instrument,  or  wrote  it  himself,  or  gave 
directions  as  to  its  contents  to  the  draughtsman,  or  selected 
the  witnesses  to  be  present  at  its  execution,  and  the  like;  or 
in  short,  that  the  beneficiary  whose  interest  under  the  paper  is 
attacked  was  as  a  matter  of  fact  —  aside  from  mere  presump- 
tion of  law  —  active  in  respect  to  or  in  some  way  connected 
with  the  preparation  and  execution  of  the  alleged  will.  Ac- 
cording to  thirj  line  of  authority,  confidential  relations,  coupled 
with  some  act  done  in  the  premises,  raise  the  presumption  of 
undue  influence  against  the  proponent,  in  a  case  like  the  pres- 
ent one,  but  no  manner  or  degree  of  confidential  relationship, 
of  and  by  itself,  will  sufl&ce  to  thus  cast  the  burden  of  proving 
that  the  testamentary  act  was  not  unduly  influenced  upon 
him:  Schouler  on  Wilis,  sec.  246;  1  Jarman  on  Wills,  35,  36, 
and  note.  ;  1  Re<l field  on  Wills,  537;  Gardiner  v.  Gardinetf 
34  N.  Y.  155,  163;  Tyler  v.  Gardiner,  35  N.  Y.  559;  Post  ▼. 
Ma.-^on,  91  N.  Y.  530;  43  Am.  Rep.  689;  Cudney  v.  Cudney,  68 
N.  Y.  14S;  ILnrni  v.  Yatce,  1  Demarcst,  5S4;  EUiotCs  Will,  2 
J.J.  M;ii>h.  o41;  lili'i'rker  v.  Lynch,  1  Bradf.  458;  Tyson  v. 
Tyson,  37  Md.  567;  Rutherford  v.  Morris,  77  111.  397;  Sechrest 
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V.  Edwards,  4  Met.   (Ky.)  163,  174;  Baldwin  ▼.  Parker,  99 

Mass.  79,  85;  96  Am.  Dec.  697;  McKeone  v.  Barnes,  108  Mass. 
344;  Waddington  v.  Buzby,  43  N.  J.  Eq.  154;  Dale*8  Appeal, 
57  Conn.  128;  Wheeler  v.  Whipple,  44  N.  J.  Eq.  141, 145;  Boyse 
V.  Rnssborough,  6  H.  L.  Cas.  2,  48;  Parfilt  v.  Lawless,  L.  R.  2 
Pro.  &  D.  462;  Mackall  v.  Mackall,  U.  S.  Sup.  Ct.,  1890.. 

None  of  these  texts  or  cases  impugn  the  doctrine  of  Ship- 
man  v.  Furniss,  69  Ala.  555,  44  Am.  Rep.  528,  and  Waddell  v. 
Lanier,  62  Ala.  347;  but  they  take  a  distinction  as  to  the  vitiat- 
ing effect  of  confidential  relations  per  se,  in  respect  to  transac- 
tions inter  vivos  on  the  one  hand,  and  testamentary  dispositions 
on  the  other;  they  sustain  the  conclusions  reached  in  the  cases 
last  named,  while  condemning  that  of  Moore  v.  Spier,  80  Ala. 
129.  Thus  Mr.  Schouler  says:  "  Equity  appears  often  to  have 
80  far  presumed  a  fraud,  where  one  holding  such  a  confidential 
relation  takes  a  gift,  as  at  least  to  have  imposed  upon  him 
the  onus  of  disproving  it.  Certainly  no  such  strict  rule  per- 
tains to  the  law  of  wills;  ....  and  where  it  does  not  appear 
that  the  fiduciary  draughted  the  will,  advised  as  to  its  con- 
tents, or  even  knew  that  it  was  to  be  made,  there  can  be  no 
imputation  of  fraud  or  undue  influence":  Schouler  on  Wills, 
sec.  246.  In  In  re  Sviith's  Will,  95  N.  Y.  523,  Andrews,  J., 
after  stating  the  rule  obtaining  inter  partes,  that  the  existence 
of  confidential  relations  between  attorney  and  client,  guardian 
and  ward,  trustee  and  cestui  que  trxist,  and  other  persons  one 
of  whom  is  subject  to  the  control  of  the  other,  raises  up  a 
presumption  of  undue  influence  when  the  dominant  party  ob- 
tains a  benefit  or  advantage  of  the  other,  proceeds:  "  The  rule 
to  which  we  have  adverted  seems,  however,  to  be  confined  to 
cases  of  contracts  or  gifts  inter  vivos,  and  does  not  apply,  in 
all  its  strictness  at  least,  to  gifts  by  will.  It  has  been  held 
t]iat  the  fact  that  the  beneficiary  was  the  attorney,  guardian, 
or  trustee  of  the  decedent  does  not  alone  create  a  presump- 
tion against  a  testamentary  gift,  or  that  it  was  procured  by 
undue  influence ":  Coffin  r.  Coffin,  23  N.  Y.  9;  80  Am.  Dec. 
235. 

In  Tyson  v.  Tyson,  37  Md.  583,  it  is  said  that  the  doctrine 
of  confidential  relations  adopted  by  courts  of  equity,  in  re- 
gard to  contracts  inUr  vivos,  by  which  a  presumption  of  undue 
influence  is  indulged,  casting  the  burden  of  proof  on  the  party 
receiving  a  gift  or  advantage,  can  have  no  application  to 
wills;  and  to  this  proposition  is  cited  the  case  of  Parjit  v.  Law- 
less, L.  D.  2  Pro.  &  D.  462,  where  the  point  underwent  a  very 
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exhauitiye  consideration;  and  the  application  to  wills  of  the 
doctrine  obtaining  with  respect  to  gifts  inter  vivo8,  between 
persons  occupying  confidential  relations  to  each  other,  was 
flatly  and  unqualifiedly  denied.  In  delivering  the  opinion 
of  the  court,  Lord  Penzance  observes:  "  This  rule  was  granted 
in  order  to  consider  a  suggestion,  strongly  pressed,  that  the 
rules  adopted  in  courts  of  equity  in  relation  to  gifts  inter 
vivos  ought  to  be  applied  to  the  making  of  wills.  In  equity, 
persons  standing  in  certain  relations  to  one  another — such 
as  parent  and  child,  man  and  wife,  doctor  and  patient,  at- 
torney and  client,  confessor  and  penitent,  guardian  and  ward 
—  are  subject  to  certain  presumptions,  when  transactions 
between  them  are  brought  in  question;  and  if  the  gift  or  con- 
tract made  in  favor  of  him  who  holds  the  position  of  influ- 
ence is  impeached  by  him  who  is  subject  to  that  influence, 
the  courts  of  equity  cast  upon  the  former  the  burden  of  prov- 
ing that  the  weaker  was  not  unduly  impressed  by  the  natural 
influence.of  the  stronger,  or  the  inexperienced  overreached  by 
him  of  more  mature  intelligence.  Applying  this  view  of  the 
subject  to  the  making  of  a  will,  it  was  contended  in  this  case 
that  it  was  enough  to  show  that  a  legatee  fell  within  the  class 
enumerated,  and  that  having  done  so,  the  onus  was  cast  upon 
him  of  proving  that  his  legacy  was  not  obtained  by  undue 
influence.  It  would  be  an  answer  to  this  argument  to  say 
that  this  has  never  been  and  is  not  the  law  in  this  or  any 
other  court,  in  regard  to  wills":  Page  468. 

We  need  not  pursue  this  branch  of  the  discussion  further. 
Other  texts  and  adjudged  cases  might  be  cited  and  collated  to 
the  same  cflect  of  those  already  adverted  to.  But  it  is  not 
necessary,  we  think.  Enough  has  been  said  to  demonstrate  that 
the  overwliel  tiling  weight  of  authority  is  against  the  conclusion 
reached  by  this  court  in  the  case  of  Moore  v.  Spier,  80  Al^. 
129.  Not  only  so,  but  it  has  also  been  demonstrated  upon  au- 
thority that  the  iloctrine  of  Shipnian  v.  Funiiss,  69  Ala.  555, 
44  Am.  Rep.  528,  and  IVaddell  v.  Lanier,  62  Ala.  347,  is  an  en- 
tirely different  matter  from  the  question  presented  in  Moore  v. 
Spier,  80  Ala.  129,  and  cannot  be  called,  with  any  degree  of 
plausibility  even,  to  the  support  of  the  proposition  there  an- 
nounced as  applicable  to  wills.  No  reasons  are  given,  it  may 
be  noted,  for  the  conclusion  there  attained,  except  by  adoption 
of  tiie  reasoning  of  the  two  earlier  cases  cited,  which  was  not 
(xMtinent  to  the  question  in  hand,  and  enforced  a  result  not 
referable  to  analogous  considerations. 


Nov.  1890.]  Bancroft  v.  Otis.  911 

Yet,  notwithstanding  all  this,  we  would  still  feel  coii- 
titrained,  as  before  stated,  to  adhere  to  Moore  v.  Spier,  80  Ala. 
129,  if  it  could  be  supported  on  principle,  whatever  violence 
to  recognized  authority  might  be  involved  in  such  a  course. 
We  do  not  think,  however,  tliat  the  result  there  reached  can 
be  logically  sustained.  The  doctrine  of  presumed  undue  in- 
fluence against  the  dominant  party,  in  transactions  inter 
tivoa,  seems  to  us  emiiently  sound  and  just.  It  proceeds, 
primarily,  upon  the  natural  assumption  that  a  living  per- 
son, having,  it  is  to  be  supposed,  a  need  for  his  property,  or 
at  least  a  desire  to  retain  it,  during  life,  will  not  part  with 
it  without  a  measurably  adequate  equivalent.  Where  it  is 
made  to  appear  that  he  has  given  it  away,  and  that  to  one  who 
occupies  a  position  of  domination  in  relation  to  him,  the  pre- 
sumption still  is,  that  he  has  not  freely  deprived  himself  of 
it  and  its  use  and  enjoyment,  but  that  his  act  was  induced 
by  the  undue  exercise  of  the  influence  which  the  beneficiary 
is  sliown  to  have  had  over  him;  and  this  presumption  must 
be  met  by  the  donee  and  rebutted,  else,  in  equity,  it  becomes 
as  a  fact  proven,  —  a  vitiating  factor  in  the  transaction.  With 
respect  to  testamentary  dispositions,  the  primary  presumption 
upon  which  the  whole  superstructure  of  the  doctrine  of  pre- 
sumed undue  influence  in  contracts  and  gifts  inter  vivos  rests 
is  entirely  lacking.  They  take  effect  upon  the  death  of  the 
donor.  They  involve  no  deprivation  of  use  and  enjoyment. 
There  can  be,  with  respect  to  them,  no  assumption  that  the 
donor  would  not  voluntarily  part  with  his  property,  since  in 
the  nature  of  things  it  must  then  pass  from  him  to  others, 
selected  by  himself  according  to  the  dictates  of  his  aff'ections, 
or  appointed  by  the  law  of  descents  and  distributions;  and  in 
either  case  without  consideration  moving  to  him.  It  is  not 
out  of  the  usual  course  of  things,  but  in  accordance  with  the 
exigencies  of  mortality,  that  the  property  should  cease  to  be 
his,  and  should  become  that  of  another.  And  the  very  con- 
siderations which  lead  to  suspicion,  which  must  be  removed 
in  transactions  inter  vivos,  — friendship,  trust  and  confidence, 
affection,  personal  obligations,  — ^  may,  and  generally  do,  justly 
and  properly  give  direction  to  testamentary  dispositions. 

Another  very  cogent  reason  for  the  distinction  recognized 
by  the  authorities  between  the  two  classes  of  transactions, 
with  respect  to  casting  the  onus  prohandi  on  the  issue  of  un- 
due influence  vel  non,  rests  on  the  difference  in  the  attitude 
which  is  sustained  by  a  donee  or  grantee  on  the  one  hand, 
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and  a  devisee  or  legatee  on  the  other,  to  the  act  sought  to  be 
impugned.  It  is  one  of  the  leading  principles  of  law  in  this 
connection  that  the  burden  of  proof  as  to  a  particular  fact  is 
ordinarily  upon  the  party  who  is  in  a  position  to  know  the 
truth  in  respect  thereto,  and  is  not,  except  in  certain  cases 
governed  by  rules  which  do  not  obtain  here,  imposed  upon 
the  party  who  is  not  supposed  to  have  knowledge  in  the  prem- 
ises. Transactions  inter  vivos  are  necessarily  transactions 
inter  partes.  The  donee  or  grantee  is  present  at  the  time  of, 
or  at  least  knows  of  and  accepts,  the  donation  or  grant  made 
to  him.  He,  in  the  very  nature  of  things,  is  in  a  position  to 
know  all  the  circumstances  of  the  transaction,  and  to  en- 
lighten the  court  and  jury  in  regard  to  them.  To  require 
him  to  do  so,  therefore,  is  in  harmony  with  the  general  rule, 
and  imposes  no  hardship  on  him.  These  reasons  for  the  rule 
in  respect  to  transactions  inter  vivos  do  not  obtain  with  re- 
6j)ect  to  a  will.  The  beneficiary  is  not  a  party  to  its  execu- 
tion,  and  may  in  fact  know  nothing  of  it  for  years  after,  nor 
indeed  till  the  death  of  the  testator;  "and,"  to  again  quote 
Lord  Penzance,  "to  cast  upon  him,  on  the  bare  proof  of  the 
legacy  and  his  relation  to  the  testator,  the  burden  of  showing 
how  the  thing  came  about,  and  under  what  influence  or  with 
what  motive  the  legacy  was  made,  or  what  advice  the  testator 
had,  professional  or  otherwise,  would  be  to  cast  a  duty  on  him 
which  in  many  if  not  most  cases  he  could  not  possibly  dis- 
charge"; and  would  be,  we  may  add,  in  many  if  not  most 
cases  to  destroy  a  will,  not  because  its  execution  was  the  re- 
sult of  coercion  or  fraud,  but  because  a  party  who  cannot  be 
presumed  to  know  the  facts  has  failed  to  testify  as  to  them. 

Other  reasons  might  be  enlarged  upon  for  the  distinction 
we  are  considering.  We  will  content  ourselves  with  a  passing 
reference  to  one  or  twa 

The  undue  influence  which  will  avoid  a  will  must  amount 
to  coercion  or  fraud,  —  ideas  which  involve  actual  intent  to 
control  the  testator  against  his  will.  The  law  never  presumes 
fraud  or  the  evil  intent  and  unlawful  acts  essential  to  the 
coercion  here  contemplated.  There  must  be  some  proof  of 
these  things.  They  cannot  be  considered  to  hare  been  done 
merely  because  the  proponent  had  the  power  to  coerce  or  to 
defraud.  Undue  influence  with  respect  to  gifts  and  convey- 
ances inter  vivos  is  a  very  different  matter.  It  may  exist 
without  either  coercion  or  fraud.  It  may  result  entirely  from 
the  confidential  relation,  without  activity  in  the   direction 
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either  of  coercion  or  fraud  on  the  part  of  the  beneficiary  occu- 
pying the  position  of  dominant  influence.  It  is  upon  him  not 
only  to  abstain  from  deceit  and  duress,  but  to  affirmatively 
guard  the  interests  of  the  weaker  party,  so  that  their  dealing 
may  b«  upon  a  plane  of  equality,  and  at  arms-length.  To 
presume  undue  influence  in  sueh  case,  therefore,  is  not  to 
presume  fraud  or  coercion,  or  any  act  which  is  malum  in  se, 
but  simply  the  continuance  of  the  influence  which  naturally 
inheres  in  and  attaches  to  the  relation  itself. 

Again,  it  is  said  that  the  equitable  doctrine  that  contracts, 
gifts,  etc.,  between  parties  occupying  confidential  relations 
will  be  presumed  to  have  resulted  from  undue  influence  can- 
not be  applied  to  wills,  because  they  are  not  of  equitable  cog- 
nizance, but  their  validity  was  formerly  determinable  as  to 
realty  in  an  action  of  ejectment  by  the  heir,  and  as  to  per- 
sonalty in  the  ecclesiastical  courts,  and  as  to  both,  in  our 
jurisprudence,  is  triable  by  a  common-law  jury  in  a  court  not 
invested  with  the  administering  of  the  principles  of  equity' : 
Authorities  supra,  and  Lee  v.  Zee,  71  N.  C.  145,  where  it  is 
said:  "This  equitable  doctrine  [of  presumed  undue  influence 
from  confidential  relations]  has  never  been  understood  as 
applying  to  wills.  To  so  apply  it  would  raise  a  presumption 
against  every  will  in  favor  of  a  child,  a  wife,  a  father,  or  other 
relative,  and  would  defeat  probably  one  half  the  wills  pro- 
pounded for  probate."  See  also  Adams's  Equity,  176,  to  the 
effect  that  "  the  avoidance  of  transactions  on  the  ground  of 
fraud  is  a  copious  source  of  jurisdiction  in  equity.  With  re- 
spect to  fraud  used  in  obtaining  a  will  this  jurioJiction  does 
not  exist." 

The  discussion  need  not  be  further  pursued.  Our  consider- 
ation of  the  authorities,  and  also  of  the  reasons  which  underlie 
the  true  doctrine  in  the  premises,  drive  us  to  the  conclusion 
that  the  case  of  Moore  v.  Spier,  80  Ala.  129,  is  unsupported 
by  either,  and  must  be  overruled.  And  we  return  to  the  rule 
as  it  was  really  held  in  Lyons  v.  Campbell^  88  Ala.  462,  and 
other  adjudications  of  this  court,  that  the  existence  of  confi- 
dential relations  between  the  testator  and  principal  or  large 
beneficiary  under  the  will,  coupled  with  activity  on  the  part 
of  the  latter  in  and  about  the  preparation  or  execution  of  the 
will,  such  as  the  initiation  of  proceedings  for  the  preparation 
of  the  instrument,  or  participation  in  such  preparation,  em- 
ploying the  draughtsman,  selecting  the  witnesses,  excluding 
persons  from  the  presence  of  the  testator  at  or  about  the  time 
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of  the  execution,  concealing  the  making  of  the  will  after  it 
was  made,  and  the  like,  will  raise  up  a  presumption  of  undue 
influence,  niid  cast  upon  him  the  burden  of  showing  that  it 
was  not  induced  by  coercion  or  fraud  on  his  part,  directly  or 
indirectly;  but  that  no  such  presumption  can  be  predicated 
alone  on  confidential  relationw:  HiU  v.  Barge,  12  Ala.  687; 
Daniel  v.  Hill,  52  Ala.  480,  4)7;  dissenting  opinion  of  Handy, 
J.,  in  Meek  v.  Perry,  36  Miss.  190,  approved  in  Daniel  v.  HiU, 
52  Ala.  430;  Wheeler  v.  Whipple,  44  N.  J.  Eq.  142;  Bailey  on 
Onus  Probandi,  385-407;  Leeper  v.  Taylor,  47  Ala.  221. 

We  do  not  deem  it  necessary  to  examine  in  detail  the  re- 
maining charges  given  at  the  instance  of  the  contestants. 
Several  of  them  are  open  to  the  objection  of  being  argumen- 
tative; such,  for  instance,  are  those  numbered  3,  3  a,  and  4. 
It  is  not  stating  an  erroneous  proposition  of  law  to  inform  the 
jury  that  they  "may  look  to"  this  fact,  or  "may  consider" 
that  fact,  or  that  a  certain  other  fact  "is  pertinent  to  the  in- 
quiry," etc.,  for  all  evidence  properly  admitted  is  pertinent, 
and  the  jury  undoubtedly  has  the  right  to  look  to  and  con- 
sider any  fact  which  has  been  adduced  before  them;  and 
hence  no  reversal  can  result  from  the  giving  of  such  charges. 
But  while  all  this  is  true,  the  court  is  under  no  duty  to  ac- 
centuate, emphasize,  and  give  additional  force  to  the  argu- 
ment of  counsel  by  embodying  them  in  his  instructions  to 
the  jury:  Hawes  v.  State,  88  Ala.  39;  Rains  v.  State,  88  Ala. 
91;  Riley  v.  State,  88  Ala.  193;  Carrington  v.  Louiaville  etc. 
R.  R.  Co.,  88  Ala.  472;  Pellum  v.  State,  89  Ala.  32;  Kirby  v. 
State,  89  Ala.  64;  Watkina  v.  State,  89  Ala.  89;  Hussey  v.  Slate, 
86  Ala.  34. 

Others  of  the  instructions  may  be  faulty  in  that  they  tend 
to  mislead  the  jury,  but  such  tendency  would  not  avail  to  re- 
verse the  judgment.  It  should  have  been  met  and  remedied 
by  requests  for  explanatory  instructions.  Nor  need  we  refer 
specially  to  the  instructions  which  are  claimed  to  be  abstract. 
That  infirmity,  if  it  exists,  could  not  be  made  the  basis  of 
revisory  action  on  our  part,  unless  we  could  see  the  effect  of 
it  was  to  mislead  the  jury  to  appellant's  injury. 

It  is  unnecessary  to  tiie  disposition  of  this  appeal  that  we 
should  definitively  pass  upon  cliarge  numbered  6,  bearing 
upon  the  testimony  of  the  physician  in  respect  to  the  mental 
condition  of  the  testator.  It  will  suffice  to  say  that  we  are 
not  clear  but  that  that  charge  involves  error,  as  being  an 
invasion  of  the  province  of  the  jury. 
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We  shall  not  consider  the  point  urged  upon  UB  with  respect 
to  the  verdict  of  the  jury.  Were  that  question  determined 
in  the  line  of  appellant's  insistance,  it  would  still  rest  in  the 
discretion  of  the  court  either  to  reverse  the  judgment  below 
and  render  judgment  here,  or  to  reverse  the  judgment  and 
remand  the  cause;  and  in  the  exercise  of  that  discretion,  we 
should  send  the  case  back  for  retrial  in  the  probate  coart,  as 
we  now  do,  pretermitting  consideration  of  the  sufficiency  and 
effect  of  the  verdict. 

For  the  errors  committed  in  giving  charges  1,  2, 12,  and  13, 
the  judgment  is  reversed  and  the  cause  remanded. 

Wills  —  Presumption  of  Undue  Influence  —  Burden  of  Pboof. — 
Wliea  the  person  wlio  draughts  a  will,  or  participates  in  procuring  it,  ocon- 
pies  a  relation  of  confidence  towards  the  testator,  and  would  not  be  a  bene* 
ticiary  in  the  absence  of  the  will,  the  presumption  of  undue  influence  ariaee, 
and  the  burden  of  proof  is  upon  him  to  show  that  the  testator  executed  th« 
will  freely,  and  of  his  own  accord:  Richmond's  Appeal,  59  Conn.  226;  21 
St.  Rep.  85,  and  extended  note;  Miller  v.  Rivera,  138  Pa.  St  27a 


Carlisle  v,  Killbbebw, 

[91  Alabama,  SSL] 
JvDOKBifT  —  Amendment  or  Annulment  of.  —  A  court  eanool  alter,  TSiy, 

or  annul  its  final  judgment  after  the  close  of  the  term  at  which  it  was 
rendered,  except  to  correct  clerical  errors  or  omissions,  or  when  the 
judgment  is  void  on  its  face,  either  for  want  of  jurisdiction  of  the  sub- 
ject-matter or  of  the  parties. 
Judgment  —  Uncertainty  in  Description.  — A  judgment  in  ejectment  de- 
scribing the  land  as  "fraction  No.  12,  a  part  of  the  southeast  quarter 
and  northeast  quarter  of  section  16,  township  4,  range  4,  containing 
34.75  acres,"  and  following  the  description  in  the  pleadings  andrerdiet, 
is  not  void  on  its  face  for  uncertainty  in  description. 

Appeal  from  a  judgment  overruling  a  motioQ  to  Mi  and* 

a  judgment  in  ejectment 

H.  L.  Martin^  for  the  appellant 
H.  H.  Blackman^  for  the  appellee. 

Coleman,  J.     A  court  is  without  poirtr  to  aHer,  Tftry,  or 

annul  final  judgments  after  the  close  of  the  term  at  whi<^ 
they  were  rendered^  unless  it  be  for  the  correction  <rf  clerical 

errors  or  omissions.  When  a  court,  however,  has  rendered  a 
juilgmeiit  void  on  its  face,  either  from  a  want  of  jurisdiction 
of  the  subject-matter  or  of  the  parties,  such  judgment  maj 
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be  vacated  at  any  subsequent  term:  Buchanan  ▼.  Thomason, 
70  Ala.  402j  Baker  v.  Barclift,  76  Ala.  417;  Cox  t.  Joum,  40 
Ala.  297. 

Every  judgment  of  a  court  of  justice  must  be  perfect  in 
itself,  or  capable  of  being  made  perfect  by  reference  to  the 
pleadings  or  to  the  papers  on  file  in  the  cause,  or  to  other  per- 
tinent entries  on  the  docket:  Alexander  v.  Wheeler^  69  Ala. 
342.  In  the  cttse  in  69  Alabama,  the  verdict  was,  "We,  the 
jury,  find  for  the  plaintiff  for  the  land  running  to  the  Fergu- 
son and  Allen  line,"  and  the  judgment  followed  the  verdict. 
The  verdict  was  special,  evidently,  for  a  part  of  the  land  sued 
for,  and  there  was  nothing  in  the  pleadings  or  papers  on  file, 
or  entrits,  to  define  where  the  Ferguson  and  Allen  line  was. 
The  judgment  was  held  void  for  uncertainty:  Jenkin»  t.  AW, 
3  Stew.  74. 

In  the  case  under  consideration,  the  judgment  of  the  court 
follows  the  pleadings,  and  the  lands  described  in  the  judg- 
ment accord  exactly  with  those  in  the  declaration.  In  eject- 
ment, a  general  verdict  is  sufficient:  Chapman  v.  Holding,  60 
Ala.  522.  A  verdict  for  the  land  in  the  declaration  described 
has  been  held  to  be  sufficiently  specific,  although  the  declara- 
tion does  not  precisely  ascertain  the  quantity  or  boundaries: 
Tyler  on  Ejectment,  581.  If  the  verdict  is  for  a  less  number 
of  acres  then  mentioned  in  the  declaration,  it  is  necessary  to 
describe  either  the  lands  to  be  recovered  or  thoee  denied  by 
the  verdict:  Tyler  on  Ejectment,  785,  821.  When  the  judg- 
ment refers  to  some  monument  or  existing  thing  to  designate 
a  boundary,  it  is  sufficient:  Bennet  v.  Morris,  9  Port.  173. 
Where  no  statute  controls,  the  certainty  of  a  verdict  may  be 
established  by  a  reference  in  it  to  monuments  on  the  ground, 
to  recorded  deeds,  or  diagrams  filed  of  record,  or  to  warrant* 
of  purvey,  or  to  an  "old  hedgerow":  Sedgwick  and  Wait  on 
Trial  of  Title  to  Land,  sees.  499,  501.  Declaration  describing 
land  as  a  certain  lot,  designating  it  by  number,  in  a  certain 
town,  or  according  to  a  certain  plat,  is  sufficient. 

These  authorities  are  ample  to  show  that  the  description 
need  not  be  such  as  the  court  judicially  knows  to  be  a  subdi- 
vision of  land.  "  It  is  by  no  means  essential  that  from  a  mere 
inspection  of  the  description  the  court  should  be  enabled  to 
know  what  lands  were  intended.  The  tract  may  be  desig- 
nated by  some  name  not  understood  by  the  court,  but  per- 
fectly familiar  to  all  persons  acquainted  with  the  neighborhood 
in  which  the  land  is  situated.     Evidence  may  be  received  to 
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show  the  signification  of  such  a  name,  or  to  show  that  any 
other  descriptive  words,  though  apparently  meaningless  or 
uncertain,  do  in  fact  designate  a  particular  tract  in  such 
manner  that  its  identity  would  be  apparent  to  persons  with 
whom  it  is  familiar":  See  De  Sepulveda  v.  Baugh,  74  Cal. 
46S;  5  Am.  St.  Rep.  455,  and  note;  Freeman  on  Executions, 
sec.  281. 

Under  these  principles,  we  hold  that  a  judgment  describ- 
ing the  lands  as  "  fraction  No.  12,  a  part  of  the  southeast 
quarter  and  northeast  quarter  of  section  16,  township  4,  range 
4.  containing  34.75  acres,"  and  which  description  follows  that 
in  the  declaration,  is  not  void  upon  its  face:  Carlisle  v.  Kille- 
brew, 89  Ala.  334.  The  exact  number  of  acres  is  given,  and 
there  may  be  ''  diagrams,"  '*  surveys,"  "  plats,"  from  which 
the  exact  limits  and  boundary  lines  of  "fraction  No.  12" 
may  be  ascertained.  We  have  not  considered  the  evidence 
introduced  on  the  motion  to  vacate  the  judgment.  If  legal, 
such  would  only  confirm  the  correctness  of  the  conclusion  to 
which  we  have  arrived.  "  Where  a  patent  has  been  issued 
by  the  proper  officers  of  the  United  States,  the  presumption  is 
that  it  is  valid,  and  passes  the  legal  title.  It  is,  furthermore, 
prima  facie  evidence,  of  itself,  that  all  the  incipient  steps  had 
been  regularly  taken  before  the  title  was  perfected  by  the  pat- 
ent": Schnee  v.  Schnee,  23  Wis.  377;  99  Am.  Dec.  184. 

The  governor's  patent  to  these  lands  designates  them  as 
"fraction  No.  12,"  and  the  further  description  in  the  patent 
is  the  same  as  that  of  the  judgment.  The  question  as  to 
whether  the  governor  issued  more  patents  than  one  to  difi"er- 
ent  persons  for  the  same  land,  or  patents  for  more  land  than 
the  section  contained,  or  who  has  the  superior  title  to  the 
land  in  controversy,  or  whether  there  is  such  error  in  the 
judgment  as  would  require  a  reversal  on  appeal,  does  not 
arise  on  the  record,  and  cannot  be  considered. 

Afiirmed.  

JtmoMENTs  —  Amendment  or  Annulment  ot,  after  Close  or  Term.  — 
Amendments  of  judgments  will  only  be  permitted  in  the  furtherance  of  jus- 
tice: Indiana  etc.  R'y  Co.  v.  Bird,  116  Ind.  217;  9  Am.  St.  Rep.  842,  and 
note.  A  court  cannot  at  a  subsequent  term  amend,  modify,  or  annul  a 
regular  judgment,  except  as  provided  by  statute:  Cook  v.  Mooi-e,  100  N.  C. 
294;  6  Am.  St.  Rep.  587,  and  note.  Judgments  cannot  be  amended  for  error 
of  court  after  the  end  of  the  term;  Speed  v.  Ilann,  1  T.  B.  Mon.  16;  15  Am. 
Dec.  78;  Morgan  v.  Hays,  Breese,  126;  12  Am.  Dec.  147,  and  note;  Corn  etc. 
Bank  v.  Blye,  119  N.  Y.  414;  County  of  Cook  v.  Calumet  tie.  Canal  etc  Co., 
131  111.  505^ 
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Griffith  v.  VENXREsa. 

[91  Alabama,  366.] 

IWANTS  — JuDaMCNT  AOAINST,  WITHOUT  ApPOIMTIHO  QoaBDIAJT  AO  LI* 
TIM.  —  A  decree  pro  eonjeao  divesting  the  legal  title  to  land  ont  of  in- 
fant  defendants  not  represented  by  guardian  ad  litem  u  wholly  irr^plar, 
and  must  be  reTersed. 

Dkbds,  Aoknowlkdousnts  or  —  Jtr&isDioTioif  to  Co&UMat. — The  power 
conferred  on  certain  officers  to  take  acknowledgments  of  deeds  is  statu* 
tory;  and  eourts  of  law  or  equity  have  no  jarisdiotion  to  amend  or  oor> 
reot  defective  executions  of  such  power. 

Aoknowlbdomknts  —  PowKB  or  OrnoKB  to  Cobrkot.  —  An  officer  before 
whom  the  acknowledgment  of  a  conveyance  of  laud  is  made  acts  judi- 
oially  when  certifying  to  the  acknowledgment;  and  when  the  convey* 
anoe  so  acknowledged  is  delivered  to  the  parties,  and  accepted  for 
record,  or  as  the  complete  execution  of  the  instrument,  he  has  no  power 
to  alter,  add  to,  or  make  a  new  certificate,  without  a  reacknowledg* 
ment. 

ACKNUWLBUOMBKT8  —  PowKB  ow  Offiobb  TO  CoBBKOT.  — Where  the  o«r* 
tificate  of  acknowledgment  of  a  mortgage  of  a  homestead  by  a  husband 
and  wife  is  fatally  defective,  the  officer  making  the  certificate  has  no 
power  to  correct  it  at  a  subsequent  time,  nor  to  attaoh  thereto  a  new 
and  valid  certificate. 

Jere  N.  Williams^  for  the  appellants. 

Roquemore^  White,  and  MeKentie^  and  George  W.  Peach,  for 
the  appellee. 

Coleman,  J.  The  record  contains  the  following  statement 
of  facts:  On  and  prior  to  the  twelfth  day  of  January,  1879, 
Thomas  Ventress  was  possessed  of  and  owned  in  fee  certain 
lands  described  in  the  pleadings,  and  on  that  day  sold  the 
same  to  Junius  Griffith  and  Jere  Griffith,  put  the  vendees  in 
possession,  and  executed  his  bond  to  make  them  valid  titles 
upon  the  payment  of  the  expressed  consideration.  The  entire 
purchase-money  was  afterwards  paid,  but  Thomas  Ventress 
died  without  executing  a  deed  of  conveyance  as  provided  for 
in  his  bond  for  titles.  Prior  to  the  death  of  Thomas  Ventress, 
but  after  he  had  received  the  entire  purchase-money,  one  of 
his  vendees,  on  the  Slst  of  January,  1885,  executed  a  mort- 
gage to  the  said  Thomas  Ventress  on  his  entire  half-interest 
in  the  lands,  to  secure  the  payment  of  a  new  indebtedness  for 
the  sura  of  $619.66.  Both  Junius  Griffith  and  Jere  Griffith 
were  married,  and  with  their  wives  respectively  occupied  the 
lands  purchased,  but  separate  parts,  as  their  respective  home- 
steads. Tliese  lands  are  situated  in  the  county,  comprise  in 
toto  3G5  acres,  and  are  of  less  value  than  $2,000. 
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James  C.  Ventress,  the  appellee,  qualified  as  the  adminis- 
trator of  Thomas  Ventress,  and  as  such  administrator  brought 
suit  in  ejectment,  and  recovered  the  entire  lands,  and  dam- 
ages for  the  detention  thereof,  by  virtue  of  the  legal  title  of 
his  intestate,  and  from  which  he  had  never  parted,  and  not 
upon  the  title  conveyed  to  him  by  the  mortgage.  After  his 
purchase.  Jere  Griffith  died,  and  left  surviving  him  Isham 
Griffith  and  Sarah  Noble.  Thomas  Ventress  left  several 
adult  heirs,  and  also  Ellen  J.  Taylor,  a  minor  over  fourteen 
years  of  age,  and  John  Taylor,  Mary  L.  Taylor,  and  other 
minors  under  fourteen  years  of  age.  All  the  minors  are  non- 
residents. 

The  wife  of  Junius  Griffith  signed  the  mortgage  with  her 
husband.  The  acknowledgment  was  taken  before  J.  H.  Al- 
ston, probate  judge  of  Barbour  County,  on  the  day  of  the  date 
of  the  mortgage,  to  wit,  the  Slst  of  January,  1885.  This  cer- 
tificate of  the  acknowledgment  by  the  wife  is  defective  and 
insufficient  to  make  the  mortgage  valid  as  to  the  homestead. 
After  the  filing  of  this  bill,  to  wit,  on  the  20th  of  August,  1889, 
the  probate  judge  made  and  added  a  new  certificate  to  the 
mortgage,  complying  in  all  respects  with  the  law  as  to  con- 
veyances of  the  homestead.  It  does  not  appear  that  Junius 
Griffith  or  his  wife  knew  of  or  consented  to  the  additional  cer- 
tificate. 

The  object  of  the  present  bill  is  to  divest  the  legal  title  out 
of  the  heirs  of  Thomas  Ventress,  and  invest  the  same  in  the 
complainants,  and  to  have  the  mortgage  declared  null  and 
void,  because  the  certificate  of  the  acknowledgment  by  the 
wife  of  Junius  Griffith  was  fatally  defective. 

It  has  been  often  decided  by  this  court  that  parties  in  whom 
the  legal  title  is  vested  must  be  in  court,  before  a  decree  can 
be  properly  rendered  divesting  them  of  their  title.  In  all  cases 
where  minors  are  interested  as  material  defendants,  they  must 
be  represented  by  a  guardian  ad  litein  properly  appointed:  Hib- 
bier  V.  Sproiol,  71  Ala.  50.  A  decrfse  pro  confesso  against  minor 
defendants  not  represented  by  a  guardian  ad  litem  is  wholly 
irregular;  and  in  cases  where  th»  legal  title  is  vested  in  them, 
it  is  the  duty  of  this  court  to  reverse  the  case  and  remand 
the  cause,  that  they  may  be  pr  iperly  made  parties,  and  their 
interest  protected.  The  reco  d  shows  a  decree  pro  eonfesso 
against  Ellen  J.  Taylor,  J(.>.n  Taylor,  and  other  minor  de- 
fendants, and  it  fails  to  pb'.*^  that  they  have  at  any  time  been 
represented  by  a  guardi  *•  ad  litem. 
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James  C.  Ventress,  individually  and  as  the  administrator 
of  Thomas  V^entress,  answered  the  bill,  and  by  cross-hill 
■ought  a  foreclosure  of  the  mortgage.  The  difficult  question 
in  the  case  is  as  to  the  legality  of  the  new  certificate  made 
by  the  probate  judge  to  the  mortgage  on  the  20th  of  August, 
1889,  — over  four  years  after  the  first  certificate,  and  after  the 
expiration  of  the  term  of  office  held  by  him  when  he  made 
the  first  certificate,  although  he  had  been  re-elected,  and  was 
occupying  the  same  ofiicial  position  when  he  made  the  second 
certificate. 

The  question  has  never  been  directly  before  this  court,  and 
the  authorities  are  not  in  harmony.  In  the  case  of  Cox  v.  Hoi- 
comb,  87  Ala.  591, 13  Am.  St.  Rep.  79,  it  is  stated:  "  While  no 
case  has  been  heretofore  presented  in  which  the  wife  was  in 
fact  examined  separate  and  apart  from  her  husband  touching 
her  signature  to  an  alienation  of  the  homestead,  and  made  the 
statutory  acknowledgment  of  her  voluntary  signature  and  as- 
sent, and  the  officer  before  whom  the  acknowledgment  was 
made  omitted  to  certify  in  substantial  compliance  with  the 
statute,  the  principles  which  underlie  the  case,  and  are  deci- 
sive of  the  question  involved,  should  be  regarded  as  well  settled. 
An  alienation  of  the  homestead  by  a  married  man,  not  executed 
by  the  wife  in  the  manner  prescribed  by  the  statute,  has  been 

uniformly  held  to  be  a  nullity The  constitution  and 

statute  have  reference  to  some  mode  of  alienation  by  which 
the  title  passes  in  prsesenti."  It  has  been  uniformly  held 
that  courts  of  equity,  in  the  absence  of  statutory  authority, 
cannot  relieve  against  the  defective  execution  of  a  power  cre- 
ated by  statute,  nor  supply  any  of  the  formalities  requisite  to 
its  due  execution. 

The  sustain  the  authority  of  the  probate  judge  to  add  his 
last  certificate,  and  thereby  render  the  mortgage  valid,  we  have 
been  referred  to  a  statement  of  the  court  made  in  the  case  of 
Carlisle  v.  Carlisle,  78  Ala.  544,  and  of  Cox  v.  Holcomb,  87  Ala- 
591,  13  Am.  St.  Rep.  79,  just  cited.  It  will  be  seen  from  the 
extract  quoted  from  the  latter  case  that  the  court  stated  that  the 
precise  question  had  never  arisen  in  this  state.  In  the  case  of 
Carlisle  v.  Carlisle,  78  Ala.  544,  the  justice  of  the  peace  before 
whom  the  acknowledgment  was  made  failed  to  sign  the  cer- 
tificate. It  was  not  contended  that  the  certificate  was  suffi- 
cient, or  that  the  justice  of  the  peace  could  then  afiix  his 
signature,  so  as  to  make  the  certificate  valid.  In  the  body 
pf  the  certificate  the  name  of  the  justice  appeared,  and  the 
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attempt  was  made  to  show  that  his  name  was  written  by 
the  justice  himself,  and  thus  to  bring  the  certificate  within 
the  principle  laid  down  in  Sharpe  v.  Orme,  61  Ala.  263,  and 
Rogers  v.  Adams,  66  Ala.  600,  where  it  was  held  that  a  defect- 
ive certificate  of  acknowledgment  "  may,  from  necessity,  oper- 
ate as  a  substitute  for  the  formal  attestation  of  a  witness." 
In  the  case  of  Carlisle  v.  Carlisle,  78  Ala.  544,  the  justice  had 
ceased  to  be  a  justice,  and  had  removed  from  the  comity  in 
which  he  held  the  office  of  justice  of  the  peace.  At  the  con- 
elusion  of  the  opinion,  the  court  stated:  "The  officer  who 
filled  the  blanks  in  the  printed  form  on  the  deed  has  ceased  to 
be  such  officer,  and  is  unauthorized  to  make  a  certificate  as 
justice  of  the  peace  in  Pike  County,  to  have  effect  by  relation 
as  if  done  at  the  time  he  was  acting  as  such  officer."  No  au- 
thority is  cited,  and  the  question  now  under  consideration  was 
not  involved  in  that  case,  and  not  determined. 

At  the  close  of  the  opinion  in  the  case  of  Cox  v.  Holco-mhy 
87  Ala.  592,  13  Am.  St.  Rep.  79,  the  court  says:  "  The  officer 
taking  the  acknowledgment  may,  during  his  continuance  in 
office,  voluntarily  correct  his  certificate,  or  make  a  new  one 
conforming  to  the  statute,  if  the  facts  warrant;  but  a  court  of 
equity  will  not  assume  to  correct  or  aid  the  defective  execution 
of  such  statutory  powers."  The  case  of  Wannall  v.  Kem,  51 
Mo.  150,  is  referred  to  as  sustaining  this  proposition.  Whether 
an  officer  taking  the  acknowledgment  may,  during  his  contin- 
uance in  office,  voluntarily  correct  his  certificate  was  not  a 
question  in  the  case,  and  the  statement  must  be  regarded  in 
the  nature  of  a  dictum  of  the  court.  If,  however,  the  princi- 
ple is  correct,  and  sustained  by  authority,  and  is  applicable, 
it  is  decisive  of  the  question  under  consideration. 

By  referring  to  the  case  of  Wannall  v.  Kem^  51  Mo.  150, 
quoted,  it  will  be  seen  that  the  court  uses  the  precise  lan- 
guage used  by  this  court  in  the  case  of  Cox  v.  Holcomb,  87  Ala. 
591,  13  Am.  St.  Rep.  79,  and  just  quoted.  By  examination, 
it  will  be  seen  the  precise  question  was  not  before  the  court  in 
the  case  of  Wannall  v.  Kem,  51  Mo.  150.  The  bill  was  filed  to 
foreclose  a  mortgage  given  by  Kem  and  wife  upon  lands  belong- 
ing to  the  wife.  The  bill  admitted  the  insufficiency  of  the  cer- 
tificate of  the  notary  public,  made  him  a  party  defendant,  and 
sought  to  have  the  certificate  amended  by  the  decree  of  the 
court  It  was  held  that  a  court  of  equity  had  no  jurisdic- 
tion to  correct  the  mistake,  and  the  bill  was  dismissed.  In 
the  opinion  rendered  it  was  stated:  "  The  officer  may  volun- 
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tarily  correct  bis  certificate,  wben  be  bas  given  a  defective 
one,  if  tbe  fucts  really  exist  to  warrant  sucb  action."  Sev* 
eral  autborities  are  referred  to  in  this  opinion,  but  a  careful 
examination  sbows  tbat  none  of  them  sustain  tbe  court  in  its 
dictuvi.  Tbe  autborities  there  cited  are  on  the  point  that  a 
court  of  equity  bas  no  jurisdiction  to  correct  sucii  mistakes. 

Acting  on  tbe  suggestion  made  by  tbe  court,  the  notary, 
wbo  bad  continued  in  office,  did  afterwards  perfect  his  cer- 
tificate, and  the  question  came  up  again,  and  is  reported  in 
Wannall  v.  Kem,  57  Mo.  478.  On  tliis  trial,  tiie  facts  of  tbe 
amended  certificate  were  controverted  by  Mrs.  Kem,  and 
tbe  issue  submitted  to  a  jury.  Tbe  precise  question  was  pre- 
sented  in  tbe  sixth  charge  to  tbe  jury.  The  jury  fuund  tbe 
issue  in  favor  of  Mrs.  Kem,  and  against  the  truth  of  the 
facts  as  stated  in  tbe  new  certificate.  The  issue  having  been 
determined  in  favor  of  Mrs.  Kem,  she  did  not  appeal,  but  tbe 
plaintiff  did  appeal.  Whether  charge  No.  6,  which  involved 
tbe  question  now  considered,  asserted  a  correct  proposition 
was  not  before  tbe  court  on  appeal,  and  could  not  have  been 
adjudicated;  but  tbe  judgment  of  tbe  lower  court  was  af- 
firmed, and  in  conclusion  the  court,  Napton,  J.,  made  this 
significant  statement:  "We  are  satisfied  the  law  in  this  case 
was  stated  to  the  jury  in  the  most  favorable  form  it  could 
have  been  for  tbe  plaintiff,  —  in  fact,  more  favorable  than  tbe 
adjudications  authorize." 

The  case  of  Gilbraith  v.  Gallivan,  78  Mo.  456,  was  one  in 
which  the  officer  who  took  the  acknowledgment,  and  njade 
the  certificate  after  he  had  gone  out  of  olhce,  undertook  to 
correct  a  defect  in  his  certificate.  The  opinion  rendered  dis- 
cussed the  cases  reported  in  51  Missouri  and  57  Jlissouri; 
and  the  court  declared  the  statement  tiiat  "  the  officer  may 
voluntarily  correct  his  certificate,  or  make  out  a  proper  cer- 
tificate, where  he  has  given  a  defective  one,"  was  made  with- 
out citing  authority,  or  reason,  and  was  "  fairly  an  obiter 
dictum."  Further  commenting  on  these  two  cases  (51  Mis- 
souri and  57  Missouri),  the  court  uses  tbe  following  lan- 
guage: "These  cases  furnish  the  only  foundation  in  this 
state  for  tbe  doctrine  tbat  an  officer,  even  while  yet  an  offi- 
cer, may  amend  his  certificate  of  acknowledgment  to  the 
deed  of  a  married  woman  for  her  fee-simple  lands,  after  be 
bas  delivered  it  to  the  grantees  with  a  defective  certificate. 
It  is  not  difficult  to  perceive  that  the  doctrine  rests  upon  a 
slim  foundation,  so  far  as  direct  adjudication  is  concerned, 


Nov.  1890.]  GsiFFiTH  V.  Vemtbess.  92S 

when  BO  eminent  a  jurist  as  Judge  Napton  could  only  speak 
of  it  as  haying  been  intimated  by  the  court.  Counsel  for  the 
respondent  have  been  unable  to  furnish  us  any  other  author- 
ity on  the  subject,  and  we  presume  they  are  possessed  of  no 
more." 

The  case  in  51  Missouri  has  been  discussed  at  length  be- 
cause it  was  referred  to  in  Cox  v.  Holcomh^  87  Ala.  591,  13 
Am.  St.  Rep.  79.  After  a  careful  examination,  we  hold  it  is 
not  an  authority  in  point,  and  it  has  been  expressly  declared 
an  obiter  dictum  by  the  later  decisions  of  the  same  state. 

In  the  case  oi  Jordan  v.  Corey,  2  Ind.  385,  52  Am.  Dec.  516, 
it  was  held  that  the  oflBcer  could  amend  his  certificate,  and  to 
support  the  proposition  the  case  of  Elliott  v.  Peirsol,  1  Pet.  328, 
was  cited.  An  examination  of  this  case  discloses  the  fact  that 
it  does  not  sustain  the  proposition.  The  case  in  1  Peters  arose 
under  the  construction  of  a  Kentucky  statute,  and  in  con- 
struing the  statute  the  court  says:  "  The  Kentucky  statute 
above  cited  shows  clearly  that  the  legislature  of  that  state 
has  never  lost  sight  of  the  principle  declared  by  the  Virginia 
statute,  '  that  when  any  deed  has  been  acknowledged  by  a 
feme  covert,  and  no  record  made  of  her  privy  examination, 
such  deed  is  not  binding  on  the  feme  and  her  heirs.*  What 
the  law  requires  to  be  done  and  appear  of  record  can  only  b« 
done  and  made  to  appear  by  the  record  itself.  It  is  not  the 
fact  of  privy  examination  merely,  but  the  recording  of  the 
fact,  which  makes  the  deed  effectual  to  pass  the  estate  of  a 
feme  covert."  The  court  then  proceeds  as  follows:  "  Had  the 
clerk  authority  to  alter  the  record  of  his  certificate  of  the 
acknowledgment  of  the  deed  at  any  time  after  the  record 
was  made?  We  are  of  opinion  he  had  not.  We  are  of  opin- 
ion he  acted  ministerially,  and  not  judicially,  in  the  matter; 
and  until  hii  certificate  was  recorded,  it  was  in  its  nature 
but  an  act  in  pats,  and  alterable  at  the  pleasure  of  the  oflScer. 
But  the  authority  of  the  clerk  to  make  and  record  the  certifi- 
cate of  the  acknowledgment  of  a  deed  was  functus  officio  as 
soon  as  the  record  was  made.  If  a  clerk  may,  after  a  deed, 
together  with  the  acknowledgment  or  probate  thereof,  has 
been  committed  to  record,  under  color  of  amendment,  add 
anything  to  the  record  of  acknowledgment,  we  can  see  no  just 
reason  why  he  may  not  subtract  from  it.  ...  .  Such  a  doc- 
trine would  be,  in  practice,  of  very  dangerous  consequences 
to  the  land  titles  of  the  country,  and  cannot  receive  the  sane- 
tion  of  this  court." 
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The  reasoning  and  conclusion  of  the  court  in  this  case  ex- 
clude! it  as  an  authority  to  sustain  the  proposition  declared 
in  the  Indiana  case,  that  the  ofllcer  before  whom  an  acknowl- 
edgment is  made  may  voluntary  alter  or  amend  his  certifi- 
cate at  any  time  during  his  continuance  in  oflice.  It  is  to 
the  reverse.  See  also  Murrell  v.  DiggSj  84  Va.  900;  10  Am. 
St.  Rep.  893. 

In  the  case  of  Bourt  t.  Zaehariah,  11  Cal.  281,  70  Am.  Dec. 
779,  it  was  held  that  the  certificate  of  a  notary  public  to  a 
deed  is  not  an  act  in  pais  which  he  may  exercise  by  virtue  of 
his  oflice  at  any  time  while  in  oflice;  that  he  "derives  his 
power  from  the  statutes,  acts  under  a  special  commission  for 
that  particular  case,  and  after  taking  the  acknowledgment 
and  making  and  delivering  the  return,  his  functions  cease, 
and  he  is  discharged  from  all  further  authority,  and  cannot 
alter  or  amend  his  certificate."  Mr.  Justice  Baldwin,  who 
delivered  the  opinion,  thus  referred  to  the  case  of  Jordan  v. 
Corey,  2  Ind.  885,  62  Am.  Dec.  516,  which  we  have  above  con- 
sidered: "We  do  not  deem  it  necessary  to  criticise  the  case 
of  Jordan  ▼.  Corey,  2  Ind.  385;  52  Am.  Dec.  516.  That  case 
we  think  wholly  unsupported  by  authority."  The  case  in  11 
California  is  directly  in  point,  and  the  reasoning  of  the  court 
appears  to  us  to  be  conclusive. 

In  the  case  of  Merritt  v.  Yates,  71  111.  638,  22  Am.  Rep.  128, 
Walker,  J.,  delivering  the  opinion  of  the  court,  paid:  "  It  is  also 
contended  that  the  subsequent  certificate,  written  by  the  jus- 
tice of  the  peace  on  the  deed  some  years  after  the  first  was 
made,  cured  the  defective  certificate,  altliough  the  deed  was 
not  acknowledged.  We  have  been  referred  to  no  precedent 
for  such  action,  and  we  would  confidently  expect  none  can 
be  found.  Anciently,  such  acknowledgments  could  only  be 
taken  in  open  court,  and  entered  on  the  records  of  the  court 
in  proceedings  tedious,  expensive,  and  encumbered  with  much 
form.  It  was  at  that  time  regarded  of  too  much  moment  to  be 
left  to  the  loose  and  uncertain  action  of  unskilled  persons,  and 
the  title  to  property  held  by  married  women  was  guarded  with 
such  care  as  only  to  permit  it  to  be  divested  by  the  judgment 
of  a  court  of  record.  Justices  of  the  peace,  and  the  other 
enumerai 'd  oflicers,  have,  however,  under  our  laws,  been  in- 
trusted with  the  power  to  take  and  certify  such  acknowledg- 
ments; and  when  in  conformity  with  the  statute,  the  act  is 
clothed  with  the  same  force  and  effect  tiiat  was  anciently  pro- 
duced by  the  judgment  of  a  court  of  record."     The  precise 
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question  was  decided  here,  and  it  was  held  a  justice  of  the  peace 
could  not  cure  any  defect  in  his  first  certificate  at  a  subsequent 
time,  unless  the  parties  to  the  deed  reacknowledged  it. 

The  case  of  Harmon  v.  Magee,  57  Miss.  414,  declares:  "The 
acknowledgment  of  a  married  woman  is  an  essential  part  of 
a  conveyance  executed  by  her.  If  wanting,  it  cannot  be  sup- 
plied; if  defective,  it  cannot  be  amended;  if  properly  authen- 
ticated, it  cannot  be  gainsaid  nor  questioned,  save  for  fraud. 
The  oflScer  who  takes  it  performs  a  judicial  act  in  determin- 
ing whether  it  was  acknowledged  in  the  mode  and  manner 
required  by  law;  and  he  is  required  by  his  certificate  to  au- 
thenticate the  judicial  conclusion  to  which  he  has  arrived." 
Although  in  this  case  the  court  held  that  the  officer  might, 
at  any  time  after  the  acknowledgment,  while  in  ofiBce  make 
up  the  record,  yet,  having  once  made  it,  it  could  not  be 
altered.  The  facts  stated  in  the  opinion  of  the  court  show 
that  the  married  woman  reappeared  before  the  officer,  and 
admitted  the  acknowledgment,  when  the  last  certificate  was 
made. 

Several  of  the  states  have  statutes  providing  the  manner  in 
which  defective  certificates  of  acknowledgments  to  deeds  of 
conveyance  may  be  remedied.  We  have  none  in  Alabama. 
Many  authorities  are  cited  in  the  American  and  English  En- 
cyclopaedia of  Law,  150,  and  in  the  note  to  Jordan  v.  Corey, 
52  Am.  Dec.  5l^2;  and  upon  investigation  we  find  the  great 
weight  of  authority  and  reason  in  support  of  the  propositions, 
that  the  power  conferred  on  certain  officers  to  take  acknowl- 
edgments to  deeds  of  conveyance  is  statutory,  and  courts  oi 
law  or  equity  have  no  jurisdiction  to  amend  or  correct  affect- 
ive executions  of  the  power;  that  the  acknowledgment  and 
certificate  are  essential  parts  of  the  conveyance;  that  the 
officer  before  whom  the  acknowledgment  is  made,  and  who  is 
required  to  make  the  certificate,  acts  judicially  when  certify- 
ing to  the  acknowledgment  made  before  him;  and  when  deliv- 
•red  to  the  parties,  and  accepted  for  record,  or  as  the  complete 
3xecution  of  the  instrument,  he  has  no  power  to  alter,  add  to, 
jt  make  a  new  eertificate,  without  a  reacknowledgment.  It 
iM  not  necessary  to  determine  the  effect  of  such  reacknowl- 
edgment, and  new  or  amended  certificate  as  to  such  reac- 
knowledgment, further  than  has  already  been  declared  by 
this  court  in  numerous  decisions. 

These  conclusions  accord  with  principles  declared  in  many 
cases  in  our  court,  and  with  our  own  statute:  Code,  sec.  2508: 
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Scott  V.  Simmom,  70  Ala.  357;  Miller  v.  ^farx,  55  Ala.  338, 
339;  Cox  v.  Holcomb,  87  Ala.  589;  13  Am.  St.  Rep.  79;  Rogers 
V.  Adams,  66  Ala.  600;  Cahall  v.  Citizens^  Mut.  Building  etc. 
A8s\  61  Ala.  232;  Sharpe  v.  Orvie,  61  Ala.  263.  They  may 
work  a  hardship  in  some  casee,  but  they  afford  a  much  safer 
protection  to  titles  than  to  leave  such  important  interests  to 
the  voluntary  action  and  uncertain  memory  of  the  officers 
autliorizud  by  statute  to  take  acknowledgments  and  make  the 
certificates.  If  he  can  add  to  a  certificate,  why  not  abstract 
from  it?  If  he  can  make  a  new  certificate  four  years  after  the 
deed  has  been  delivered  and  recorded,  why  not  twenty  years 
after,  and  perhaps  after  parties  and  witnesses  have  died?  If 
courts  of  law  and  equity  are  powerless  to  inquire  into  and 
determine  the  correctness  of  these  certificates,  and  change 
them  in  accordance  with  the  real  facts,  it  is  difficult  to  per- 
ceive why  such  power  should  rest  with  the  officer  who  made 
them.  We  hold  that  the  second  certificate  waa  made  without 
legal  authority,  and  is  invalid. 
Reversed  and  remanded. 

JoPOMKNTS  AOAiNST  Infantb,  Validitt  o». — A  Jfldj^eiit  shoald  not 
be  rendered  against  an  infant  in  a  civil  action,  unless  he  has  a  gii.iniiati,  who 
may  defend  in  his  behalf:  Johnson  v.  WaUrhoute^  162  Mass.  685;  88  Am. 
St.  Rep.  858,  and  note. 

ACKN0WLKDGMBNT3,  PoWER   OF  OfFIOBR  TO  AhBND  OK  CORRKCT. — This 

qneation  is  discussed  in  a  note  to  Jordan  t.  Corey,  62  Am.  Dec.  520-522.  In 
Cox  V.  Holeomb,  87  Ala.  589,  13  Am.  St.  Rep.  79,  it  was  .said:  "The  officer 
taking  the  acknowledgment  may,  during  his  continuance  in  office,  volunta- 
rily correct  hia  certificate,  or  make  a  new  one  conforming  to  the  statute,  if  the 
facts  warrant."  In  Ralston  v.  Moore,  87  Ky.  671,  where  the  clerk,  in  writing 
out  the  certificate  to  a  mortgage  which  was  acknowledged  before  his  deputy, 
failed  to  state  the  facts  and  include  the  iU'lorsenit-nt  ma*le  upon  the  mort- 
gage by  such  deputy,  the  court  decided  that  the  mistake  was  one  which 
migiit  properly  be  corrected.  In  Pennsylvania,  by  a  provision  of  the  stat- 
utes, the  remedy  for  formal  defects  in  certificates  of  acknowledgment  to 
dieds  and  other  written  instruments  is  by  a  bill  in  equity:  Mnn>i/(icturer$' 
N.  O.  Co.  v.  Douglass,  130  Pa.  8t  283;  Cressonaetc  Ast'n  v.  Sowth,  134  Pa. 
St.  ^54.  An  officer  who  has  taken  an  acknowledgment  cannot  contradict 
and  falsify  kk  own  oertificatet  Uockmam  t.  McClanakant  87  Va.  S& 
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Georgia  Pacific  Railway  Company  v.  Love. 

[91  Alabama,  482] 
Railroads — Presumptiow  of  Neolioencb  from  Accideht  —  Burden  of 
Pboof.  —  An  injury  to  a  passenger  by  a  colliaion  on  a  railroad  train, 
while  he  is  exercising  that  degree  of  care  which  may  be  recMonably  ex- 
pected of  a  person  in  his  situation,  raises  a  presumption  of  negligence 
against  the  railroad  company,  and  casts  upon  it  the  burden  of  rebut- 
ting the  presumption  of  showing  that  diligence  and  a  careful  observance 
of  duty  on  its  part  could  not  have  prevented  the  injury. 

Action  against  the  appellant  corporation  to  recover  dam- 
ages for  an  injury  received  by  the  appellee  while  traveling  as 
a  passenger  on  appellant's  railroad,  in  a  passenger-caboose 
attached  to  a  freight  train.  At  the  time  that  the  injury  was 
received,  the  train  had  stopped  to  take  on  a  freight-car.  The 
engine  was  run  back,  and  when  it  brought  up  such  car,  the 
latter  struck  the  caboose  with  such  force  that  the  appellee 
was  thrown  to  the  floor,  receiving  the  injuries  complained  of. 
The  flagman  on  the  train  testified  that  the  cars  came  together 
with  no  more  force  than  was  usual  in  making  connections 
between  freight-cars;  that  he  requested  the  passengers  in  the 
caboose  to  sit  down  just  before  the  train  struck  it,  and  that 
the  appellee  remained  standing  at  that  time.  The  appellee 
and  another  passenger  testified  that  they  did  not  hear  the 
flagman  make  this  request.  The  jury  were  instructed  that 
''  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  defendant's  train,  and  was  injured  while  such 
pap?enger,  as  alleged  in  the  complaint,  the  law  presumes,  in 
the  absence  of  all  explanation,  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  and  casts  upon  the  defend- 
ant the  burden  of  overturning  that  presumption,  or  of  show- 
ing by  the  evidence  that  diligence  and  a  careful  observance  of 
duty  could  not  have  prevented  the  injury."  The  appellant 
excepted  to  this  charge. 

James  Weatherly,  for  the  appellant, 

Heuiitt,  Walker,  and  Porter,  for  the  appellee. 

Stone,  C.  J.  In  Louisville  etc.  R.  R.  Co.  v.  Jones^  83  Ala. 
376,  a  case  of  alleged  personal  injury  to  a  passenger,  we  said: 
"  If  injury  is  suff'ered  at  the  hands  of  a  common  carrier,  the 
law,  in  the  absence  of  all  explanation,  presumes  it  was  the 
result  of  the  carrier's  fault,  and  casts  on  the  latter  the  burden 
of  overturning  the  presumption,  or  of  showing  that  diligence 
and  a  careful  observance  of  duty  could  not  have  prevented 
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the  injury/'  Id  that  case  the  coach  in  which  plaintiff's  in- 
testate was  being  carried  was  derailed,  and  thrown  from  the 
track,  tlie  derailment  being  caused  eitiier  by  one  of  the  wheels 
becoming  loose  on  the  axle,  or  by  the  sinking  of  a  cross-tie, 
and  consequent  depression  of  the  track  at  that  point.  If  the 
derailment  was  caused  in  either  of  these  ways,  it  resulted 
from  imperfection  or  derangement  of  the  machinery  or  plant; 
and  in  such  cases  the  rule  of  prima  facie  negligence  applies: 
Hutchinson  on  Carriers,  sees.  800,  801;  Railway  Accident 
Law,  sec.  375.  The  case  of  South  dc  N.  R.  R.  Co.  v.  Beta,  82 
Ala.  340,  was  for  an  injury  to  stock;  and  the  same  rule  of 
presumed  negligence  applies  in  cases  of  that  class. 

The  extract  copied  above  from  Louisville  etc.  R.  R.  Co.  v. 
Jones,  83  Ala.  376,  although  correct  in  that  case,  and  in  many 
others,  is  not  of  universal  application:  See  Hutchinson  on 
Carriers,  sees.  799-801 ;  Railway  Accident  Law,  sec.  376.  The 
principle  is  perhaps  stated  too  broadly. 

Railroad  Co.  v.  Pollard,  22  Wall.  341,  was  very  like  the 
present  one  in  its  facts.  In  that  case  the  trial  court  had 
charged  the  jury  "  that  while  the  plaintiflF  was  bound  to  sat- 
isfy the  jury  that  the  injury  was  caused  by  the  negligence  of 
defendant,  if  from  the  evidence  the  jury  were  satisfied  that 
the  injury  was  occasioned  while  Mrs.  Pollard  was  a  passenger 
on  defendant's  road,  and  that  she  was  in  tlie  exercise  of  ordi- 
nary care,  namely,  that  degree  of  care  wliich  may  be  reason- 
ably expected  from  a  person  in  her  situation,  this  would  be 
prima  facie  or  presumptive  evidence  of  the  defendant's  lia- 
bility, and  that  the  plaintifT  would  not  be  required  to  show 
by  what  particular  acts  of  misconduct  or  negligence  on  ihe 
part  of  the  defendant  the  injury  was  occasioned,"  The  case 
was  affirmed,  Waite,  C.  J.,  delivering  the  opinion,  and  hold- 
ing there  was  no  error  in  the  charge  we  have  copied.  So  in 
the  case  of  Dougherty  v.  Misyonrl  R.  R.  Co.,  81  Mo.  325,  51 
Am.  Rep.  239,  — also  a  case  much  like  this,  —  a  similar  doc- 
trine was  announced.  The  court  said  "  that  where  the  vehicle 
or  conveyance  is  shown  to  be  under  the  coitrol  or  manage- 
ment of  the  carrier  or  his  servants,  'and  the  accident  is 
such  as,  under  an  ordinary  course  of  things,  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,*  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care." 

It  may  be  that  the  charge  given  had  a  tendency  to  mislead 
the  jury;   and  it  may  be  that  some  explanation,  if  asked. 
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should  have  been  given.  We  cannot  know  it  was  not  given. 
The  charge  excepted  to  expresses  a  correct  general  proposi- 
tion, and  we  cannot  assume  that  it  misled  the  jury.  The 
city  court  did  not  err  in  the  charge  given  and  excepted  ta 

There  is  nothing  in  the  other  questions. 

Affirmed.  

Railroads  —  Neoligence  —  Burden  ov  Proof. — The  ooonrrenoe  of  an 
accident  to  a  passenger  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  carrier,  throwing  upon  it  the  onua  of  rebutting  the  presumption  by 
proof  that  there  was  no  negligence:  Philadelphia  etc.  S.  R.  Co.  v.  Anderson^ 
72  Md.  519;  20  Am.  St.  Rep.  483,  and  note  discussing  accidents  as  evidence 
of  negligence.  See  also  Birmingham  etc.  R'y  Co.  v.  Hale,  90  Ala.  8}  fln^  p. 
748,  and  note. 
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191  Alabama,  455.] 
Common  Carrier  —  Liability  for  Loss  by  Unprecedented  Flood.  —  A 
common  carrier  is  not  liable  for  injury  to  goods  in  his  possession,  caused 
by  an  unprecedented  flood  in  a  river,  and  coming  on  so  suddenly  that 
it  could  not  be  anticipated  by  human  knowledge  or  foresight,  nor  the 
injury  prevented  by  the  exercise  of  reasonable  diligence. 

A.  and  R.  B.  Barnes^  for  the  appellants. 
Harrison  and  Ligon,  for  the  appellee. 

Coleman,  J.  The  action  is  to  recover  damages  for  an  in- 
jury to  goods,  alleged  to  have  been  caused  by  the  fault  or  neg- 
ligence of  the  defendant  as  a  common  carrier.  The  principal 
defense  relied  on  is,  that  the  damage  resulted  from  an  act  of 
God,  without  the  fault  or  negligence  of  defendant.  All  the 
authorities  hold  that  a  common  carrier  is  not  liable  for  in- 
juries or  damages  caused  by  an  act  of  God,  if  there  is  no  fault 
or  negligence  on  its  part:  2  Am.  &  Eng.  Ency.  of  Law,  746; 
12  Am.  &  Eng.  R.  R.  Cas.  183,  and  notes;  2  Am.  &  Eng. 
R.  R.  Cas.  166;  Railroad  Co.  v.  Reeves,  10  Wall.  176. 

As  stated  in  the  case  of  the  Columbus  etc.  R'y  Co.  v.  BridgeB, 
86  Ala.  452,  11  Am.  St.  Rep.  58,  railroads  "are  not  bound  to 
provide  against  unusual  or  extraordinary  floods,  such  as  have 
never  been  known  to  occur  previously,  and  which  could  not 
have  reasonably  been  foreseen  by  competent  and  skilled  per- 
sons." See  also  opinion  of  Stone,  J.,  in  case  of  Coo»a  River 
S.  B.  Co.  V.  Barclay,  80  Ala.  126. 

An  act  of  God  is  a  cause  which  no  human  prudence  or 
power  could  prevent  or  avert.    While  it  is  true  that  no  human 
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agency  can  prevent  or  stay  an  act  of  God,  the  act  itself  being 
that  of  omnipotence  and  irresistible,  it  is  frequently  the  case 
that  the  results  or  natural  consequences  of  an  act  of  God,  by 
the  exercise  of  reasonable  foresight  and  prudence,  may  be 
foreseen  and  guarded  against.  When  this  can  be  done  by  the 
exercise  of  reasonable  diligence  and  prudence,  a  failure  to  do 
so  would  be  negligence,  and  subject  the  party  upon  whom  this 
duty  devolved  to  damages,  although  the  original  cause  was  an 
act  of  God.  Notice  of  an  extraordinary  rise  at  the  head  of  a 
river  might  be  sufficient  to  parties  engaged  in  business  lower 
down  to  expect  a  proportionate  rise,  and  to  prepare  for  it,  de- 
pendent more  or  less  upon  the  suddenness  of  the  rise,  and  the 
time  after  notice,  and  before  the  rising  water  reached  the  place 
where  the  injury  occurred. 

The  car  in  which  were  appellants'  goods,  destined  for  Ope- 
lika,  was  stopped  at  West  Point  on  account  of  a  wash-out  in 
the  railroad,  five  miles  west  of  West  Point,  on  the  route  to 
Opelika,  and  while  in  the  car  the  goods  were  damaged  by  an 
overflow  of  the  river.  The  undisputed  evidence  is,  that  "it  was 
the  greatest  overflow  ever  known  in  West  Point;  that  the 
water  rose  thirty-seven  inches  higher  than  it  ever  rose  before 
within  the  memory  of  man";  "that  the  water  was  never  known 
before  to  rise  high  enough  to  get  into  the  freight-cars  standing 
on  the  side-track";  "that  in  this  case  the  water  covered  the 
floors  of  the  freight-cars  to  a  depth  of  eighteen  inches,"  and 
caused  the  damage  complained  of  by  plaintiffs. 

No  human  power  could  have  stayed  the  flood,  or  foresight 
or  prudence  anticipated  such  an  overflow.  It  is  contended 
that  if  the  train  had  remained  in  Lagrange,  Georgia,  or  the 
car  had  been  run  out  on  the  main  track,  the  goods  would  have 
escaped  injury.  It  is  no  proof  of  negligence,  that  because  after 
an  injury  has  resulted  it  can  then  be  seen  how  the  injury 
might  have  been  avoided.  The  question  is,  What  notice  or 
knowledge  had  the  defendant,  from  which  such  an  overflow 
could  reasonably  have  been  anticipated  or  foreseen?  Beatty  v. 
Central  Iowa  Ry  Co..,  58  Iowa,  242.  In  this  case  the  proof 
shows  none. 

Was  there  any  fault  or  negligence  on  the  part  of  defendant 
for  not  removing  the  goods  to  a  safe  place  after  it  became 
reasonably  known  that  the  high  water  would  reach  the  goods 
where  stored  in  the  cars?  On  Monday  night  the  goods  were 
left  in  the  cars,  to  all  human  knowledge  in  a  place  of  safety. 
On  Tuesday  morning  the  water  had  overflowed  the  entire 
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railroad  track.  It  seems  that  the  engineer  and  crew  used  all 
reasonable  diligence,  consistent  with  personal  safety,  after 
daylight,  and  information  of  the  overflow,  to  procure  a  bateaa 
in  order  to  reach  the  car  where  the  goods  were  stored.  The  en- 
gineer testifies  that  he  tried  to  get  up  steam,  but  the  water  bad 
entered  the  fire-box  of  the  engine;  that  then  all  was  done  that 
could  be  done  to  save  the  goods,  but  without  avail,  the  water 
continuing  to  rise  in  the  cars  to  a  depth  of  eighteen  incbei 
above  the  floors.  There  was  no  evidence  introduced  or  offered 
to  controvert  this  statement  of  the  facts  of  the  case. 

Whether  the  court  below  erred  in  the  admission  or  ezcla* 
sion  of  testimony  offered,  or  in  the  charges  given  or  refused, 
the  undisputed  facts  show  that  the  defendant  was  entitled  to 
the  general  charge  in  its  favor:  Moody  v.  Walker,  89  Ala.  619; 
Stephens  v.  Regenatein,  89  Ala.  561,  18  Am.  St.  Rep.  156. 

Affirmed. 

Common  Carrier  —  Liability  for  Loss  of  Goods  bt  Flood.  —  A  earrlMr 
of  goods  will  be  excused  for  loss  of  goods  caused  by  an  unprecedented  floods 
Nashville  etc.  R.  B.  Co.  v.  David,  6  Heisk.  261;  19  Am.  Rep.  694;  note  to 
Norris  v.  Savannah  etc.  Ky  Co.,  11  Am.  St.  Rep.  365,  disousaing  fullj  th* 
■ubject  of  loss  by  flood. 


Long  v.  Georgia  Paoipio  Railway  Company. 

[91  ALABAMA,  619.] 

CoBPOKATioNs  —  Ultra  Virbs  ExEOtTTOBT  CoNTRAOT.  —  WhUe  an  nllHi 
virea  contract  made  with  a  corporation  remains  executory  neither  party  t« 
it  is  estopped  from  asserting  its  invalidity,  nor  can  either  enforce  it  against 
the  other,  even  though  the  fruits  of  the  contract  have  been  reoeired  aad 
enjoyed. 

(30BP0RATI0N3  —  Ultra  Vires  Exeootzd  CotTTRAOT.  —  When  an  ultra  vbrm 
contract  made  with  a  corporation  has  been  fully  executed  by  both  par> 
ties,  neither  of  them  can  assert  its  invalidity  as  a  ground  for  relial 
against  it. 

Hewitt,  Walker^  and  Porter^  and  Coleman  and  Mclntyre^  for 
the  appellant. 

James  Weatherly,  for  the  appellee. 

McClellan,  J.  The  case  made  by  the  amended  bill  is  thii: 
On  April  23,  1883,  the  complainant,  B.  M.  Long,  and  his  wife, 
Amanda  C.  Long,  executed  to  the  Georgia  Pacific  Railwaj 
Company  a  deed,  upon  valuable  consideration  presently  paid, 
to  and  of  the  iron,  coal,  and  oil  interests  and  properties  in  and 
pertaining  to  certain  tracts  of  land,  aggregating  about  four 
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thousand  acres,  the  said  Long  retaining  the  fee  to  said  lands, 
except  in  respect  to  said  mineral  interests,  and  continuing  in 
possession  thereof.  The  grantee  is  a  corporation,  and  was  and 
is  without  power  to  purchase  and  hold  said  land,  or  the  min- 
eral interests  in  the  same.  The  bill  seeks  to  have  the  deed 
declared  void  because  of  this  incapacity  of  the  corporation, 
and  to  have  the  same  canceled  as  a  cloud  upon  complainant's 
title.  The  bill  was  demurred  to  on  several  grounds,  and  the 
demurrer  was  sustained  generally,  the  decree  to  that  end  be- 
ing now  assigned  as  error. 

Only  those  grounds  of  error  which  present  the  question 
whether  a  vendor  who  has  sold,  received  payment  for,  and 
conveyed  land  to  a  corporation  which  had  no  power  to  hold 
the  same  can  have  any  relief  in  respect  to  the  transaction  are 
discussed  in  argument,  and  to  these  our  consideration  will  be 
confined,  since  it  is  manifest  that  the  determination  of  this 
question,  in  line  with  the  decree  below,  as  we  think  it  must 
be  determined,  will  be  fatal,  not  only  to  the  present  appeal, 
but  to  complainant's  cause  of  action. 

It  is  thoroughly  well-settled  law  that  a  party  to  an  ultra 
vires  executory  contract  made  with  a  corporation  is  not  es- 
topped to  set  up  the  want  of  corporate  capacity  in  the  prem- 
ises, either  by  the  fact  of  contracting,  whereby  the  power  to 
contract  is,  in  a  sense,  admitted  or  recognized,  or  by  the  fact 
that  the  fruits  or  issues  of  the  contract  have  been  received  and 
enjoyed;  and  this,  though  the  assault  upon  the  transaction 
comes  from  the  corporation  itself:  Marion  Sav.  Bank  v.  Dunkin, 
64  Ala.  471;  Chambera  v.  Falkner,  65  Ala.  448;  Sherwood  v.  Al- 
rw,  83  Ala.  115;  3  Am.  St.  Rep.  695;  Chewacla  Lime  Works  v. 
DiamukeSy  87  Ala.  344.  But  where  the  contract  is  fully  exe- 
cuted, —  where  whatever  was  contracted  to  be  done  on  either 
hand  has  been  done,  —  a  diflferent  rule  prevails.  In  such  case 
the  law  will  not  interfere,  at  the  instance  of  either  party,  to 
undo  that  which  it  was  originally  unlawful  to  do,  and  to  the 
doing  of  which,  so  long  as  the  contract  to  that  end  remained 
executory,  neither  party  could  have  coerced  the  other.  As  de- 
clared by  Mr.  Bishop,  "the  parties'  voluntarily  doing  of  what 
they  have  unlawfully  agreed  places  them,  in  effect,  in  the  same 
position  as  if  the  contract  had  been  originally  good;  neither 
can  recover  of  the  other  what  was  parted  with.  The  reason 
for  which  is,  that  since  they  are  equally  in  fault,  the  law  will 
help  neither":  Bishop  on  Contracts,  sec.  627. 

The  former  decisions  of  this  court  are  in  line  with  this  doc- 
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trine,  and  fully  recognize  the  distinction  between  executory 
and  executed  void  contracts,  to  the  eflFect  that  while  suits  to 
enforce  the  former  may  always  be  defended  on  the  ground  of 
their  invalidity,  no  relief  prayed  upon  such  ground  can  be 
granted  with  respect  to  the  latter:  Morris  v.  Hall,  41  Ala. 
510;  Ingersoll  v.  Campbell,  46  Ala.  282;  Sherwood  v.  Alvis,  83 
Ala.  115;  3  Am.  St.  Rep.  695;  Dudley  v.  Collier,  87  Ala.  431; 
18  Am.  St.  Rep.  55;  Craddock  v.  American  etc.  Mortgage  Co., 
88  Ala.  281.  And  this  is  the  doctrine  generally  declared  by 
other  courts:  Thomas  v.  Railroad  Co.,  101  U.  S.  71;  Day  y» 
Spiral  S.  B.  Co.,  57  Mich.  146;  58  Am.  Rep.  352;  Parish  v. 
Wheeler,  22  N.  Y.  494;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal. 
543,  606;  99  Am.  Dec.  30;  Terry  v.  Eagle  Lock  Co.,  47  Conn. 
141. 

There  is  no  question  but  that  the  case  presented  by  the  bill 
involved  a  contract  on  the  part  of  the  railway  company  to 
buy,  and  on  the  part  of  the  complainant  to  sell,  certain  inter- 
ests in  the  land  described.  It  is  equally  clear  that  the  pay- 
ment of  the  agreed  price  on  the  one  hand,  and  the  execution 
of  the  conveyance  on  the  other,  fully  executed  this  contract 
on  both  sides,  left  nothing  to  be  done  by  either  party  in  the 
premises,  and  bring  the  transaction  within  the  principle  we 
have  been  considering,  which  denies  to  the  complainant  any 
relief  in  respect  to  it. 

The  same  conclusion  is  reached  by  another  well-established 
principle.  It  is,  that  when  a  party  sells  and  conveys  property 
to  a  corporation  which  is  without  power  to  purchase  and  hold 
the  same,  and  receives  compensation  therefor,  there  being  no 
fraud  in  the  transaction,  he  is  in  no  sense  injured  or  preju- 
diced by  the  incapacity  of  the  corporation,  nor  can  he  be  heard 
to  complain  of  it;  but  the  question  becomes  one  between  the 
corporation  and  the  state,  the  sovereign  alone  having  the  right 
to  impeach  the  transaction;  and  until  it  supervenes  for  this 
purpose,  the  corporation  is  vested  with  perfect  title  against  all 
the  world,  defeasible  only  on  oflfice  found:  Rutland  etc.  R.  R. 
Co.  v.  Proctor,  29  Vt.  93;  Leazure  v.  Hillegas,  7  Serg.  &  R.  313; 
Goundie  v.  Northampton  Water  Co.,  7  Pa.  St.  233;  Baird  v. 
Bank  of  Washington,  11  Serg.  &  R.  411;  Lathrop  v.  Commer- 
cial Bank,  8  Dana,  114, 129;  Hough  v.  Cook  County  Land  Co., 
73  111.  23;  24  Am.  Rep.  230;  Cowell  v.  Springs  Co.,  100  U.  S, 
55;  Reynolds  v.  Crawfordsville  etc.  Bank,  112  U.  S.  405,  413; 
2  Morawetz  on  Private  Corporations,  sec.  710. 

The  decree  of  the  chancellor  is  aflSrmed;  and  the  same  re- 
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suit  is  reached  in  the  cane  of  B.  L.  Jones  and  B.  B.  Long  v. 
Georgia  Pacific  Railway  Company,  submitted  with  this  case, 
and  involving  the  same  question. 
Affirmed. 


Corporations  —  Contraots  —  Ultra  Virb.  —  A  eontnot  uttrti 
while  it  remains  exeoatory,  cannot  be  enforced,  bnt  when  it  has  bMn 
cuted,  the  corporation  i«  estopped  to  deny  it*  ralidityi  Skermam  ete.  Oa.  r, 
JUorris,  43  Kan.  282;  19  Am.  St  Rep.  134,  and  note;  as  to  the  effect  (rf  the 
plea  of  ultra  vires  in  the  case  of  execatory  contracts,  see  Jeadtem  r.  OUkmf 
tte.  Bank,  122  N.  T.  186;  19  Am.  St  Rep.  482,  and  note. 


Newsomb  v.  Snow. 

[»1  ALABAMA,  Mt] 
TkHDOR  AHD  VbKDKS  —  AdybrsK  PoSSKSSIOK  BT  VbMDXB  WTTHOTrr  DXXD. — 

A  vendee  in  possession  of  land  under  a  contract  to  pnrohaae,  whether 
oral  or  written,  who  has  paid  the  entire  parchase-money,  holds  advers* 
-possession  as  against  his  vendor  from  the  time  that  snch  payment  was 
made;  nor  is  his  possession  prevented  from  being  advene  by  his  knowl- 
edge of  a  defect  in  bis  title,  or  his  subseqaent  demands  for  •  deed. 

Ejectment  by  C.  Snow  and  three  of  his  sisters,  children  of 
Dudley  Snow,  deceased.  S.  L.  Newsome  intervened  as  the 
landlord  of  the  tenant  in  possession,  and  pleaded  the  statute 
of  limitations.  Judgment  for  the  plaintiflS|  and  Newsome 
appealed. 

Matthews  and  Whiteside^  for  the  appellant. 

Kelly  and  Smithy  for  the  appellee. 

Clopton,  J.  The  conclusions  of  fact  from  the  evidence  are, 
that  the  lot  of  land  sued  for  was  the  property  of  Dudley 
Snow,  the  ancestor  of  the  plaintiffs,  at  the  time  of  his  death. 
Henry  Snow,  who  was  co-heir  and  tenant  in  common  with  the 
plaintiffs,  acting  as  their  agent,  but  without  written  authority, 
sold  the  lot  in  the  spring  of  1876  to  J.  M.  Hays,  the  vendor  of 
the  defendant.  At  the  time  of  the  contract  of  sale,  Hays  paid 
the  purchase-money  and  entered  into  possession  under  the 
contract,  and  he  continued  in  possession,  exercising  acts  of 
ownership,  claiming  it  as  his  own,  until  1883,  when  he  sold 
the  lot  to  defendant,  who  entered  and  continued  in  possession 
to  the  commencement  of  the  suit.  Defendant  and  Hays,  un- 
der whom  he  claims,  were  in  the  open,  notorious,  and  oontinn- 
ouB  adverse  possession  for  the  length  of  time  requisite  to  bar 
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plaintiffs'  right  of  entry,  if  there  was  no  recognition  of  or 
•ubordination  to  their  legal  estate. 

PlaintifiFs  insist,  however,  that  the  repeated  requests  of  Hays 
and  defendant  that  the  heirs  of  Dudley  Snow  should  execute 
a  deed  to  the  lot  of  land  was  a  recognition  of  their  title,  op- 
erating to  defeat  the  adverse  character  of  the  possession.  The 
evidence  does  not  disclose  that  there  was  a  written  contract 
of  sale  and  purchase  between  Henry  Snow  and  Hays.  In  the 
absence  of  such  proof,  we  shall  presume  that  it  was  oral.  In 
either  case,  the  purchase-money  having  been  paid,  the  charac- 
ter of  the  possession  is  the  same.  It  is  well  settled  that  when 
the  vendee  has  complied  with  the  terms  of  the  contract  on  his 
part  by  paying  the  purchase-money,  and  is  entitled  to  the 
legal  title,  whether  the  contract  be  in  writing  or  by  parol, 
having  discharged  all  pecuniary  duty  to  the  vendor,  he  has  a 
perfect  equity,  and  his  possession  in  pursuance  of  such  sale 
and  purchase  is  presumed  to  be  antagonistic,  and  if  continu* 
ous  for  the  statutory  period,  will  bar  the  vendor's  right  of 
entry  or  of  action,  which  presumption  may  be  rebutted  oi 
overcome  by  showing  recognition  of  the  vendor's  right  of  en« 
try  or  a  subordination  to  his  legal  estate:  Potta  v.  Coleman, 
67  Ala.  221;  Tillman  v.  Spann,  68  Ala.  102. 

It  is  true  that  Hays  testifies  that  at  the  time  he  bought  the 
lot  he  understood  that  it  belonged  to  the  heirs  of  Dudley 
Snow.  It  is  not  essential  that  defendant's  claim  of  right  or 
title  should  be  good,  or  believed  to  be  good.  Knowledge  that 
his  title  is  defective  does  not  prevent  his  possession  from  be- 
ing adverse,  if  the  other  essential  elements  exist.  It  is  suflS- 
cient  that  there  is  a  bona  fide  purpose  to  assert  and  rely  upon 
his  possession  and  claim  of  right,  as  hostile  or  adverse  to  that 
of  the  real  owner:  Bernstein  v.  HumeSj  75  Ala.  241;  Manly  v. 
Tumipseedy  37  Ala.  622;  Alexander  v.  Wheeler,  69  Ala.  332. 
Actual  claim  of  ownership,  not  the  bona  fides  or  strength  of 
the  claim,  is  the  test  or  element  of  adverse  possession:  Smith 
V.  Roberts,  62  Ala.  83.  The  expression  "  good  faith,  claiming 
title,"  found  in  many  of  the  decisions,  must  not  be  understood 
to  involve  an  inquiry  as  to  the  defendant's  belief  in  the 
strength  of  his  title,  or  to  mean  that,  to  constitute  his  posses- 
sion adverse,  he  must  claim  in  good  faith  to  have  the  real 
title,  as  counsel  seem  to  suppose,  before  the  bar  of  the  statute 
is  complete.  Good  faith  in  claiming  possession  and  right  of 
ownership  —  the  real  intention  to  claim  possession  as  his  own, 
distinct  from  and  hostile  to  the  possession  and  title  of  the  true 


936  Newsome  v.  Snow.  [Alabama, 

owner,  and  to  claim  title  —  is  the  test  or  element  of  adverse 
possession  in  this  respect:  Dothard  v.  Denaon,  72  Ala.  541. 
Mere  knowledge  of  Hays  and  the  defendant  that  the  legal 
title  or  estate  was  in  plaintiffs  is  not  such  recognition  or 
subordination  as  will  prevent  their  possession  from  being  ad> 
verse. 

It  may  be  that  negotiations  for  a  purchase  by  a  person  in 
possession,  and  before  the  bar  is  complete,  will  be  regarded  as 
evidence  that  his  possession  is  permissive,  and  not  under  a 
claim  of  right.  Neither  Hays  nor  the  defendant  entered  into 
negotiations  for  a  purchase  of  the  lot  after  the  original  con- 
tract of  sale  was  made  and  Hays  put  into  possession  there- 
under. Henry  Snow,  for  himself,  and  as  the  agent  of  the 
other  heirs,  sold  the  entire  interest  or  estate  to  Hays,  whose 
possession,  as  we  have  shown  above,  became  adverse  from 
and  at  the  time  of  the  payment  of  the  purchase-money.  His 
subsequent  requests  of  Henry  Snow  that  he  should  obtain  a 
deed  from  the  heirs  were  not  negotiations  for  a  new  and  dis- 
tinct purchase,  but  simply  to  quiet  his  title,  his  possession  not 
having  ripened  into  a  title  under  the  statute  of  limitations, — 
mere  requests  that  the  original  contract  of  sale  and  purchase 
should  be  consummated  by  the  plaintiffs.  Such  requests 
may  be  considered  as  admissions  that,  when  they  were  made, 
the  legal  title  or  estate  was  in  the  plaintiffs,  but  do  not  show 
that  he  did  not  claim  the  possession  as  his  own  under  the 
contract  of  sale  and  purchase,  distinct  from  and  hostile  to  the 
possession  and  title  of  plaintiffs.  If  the  plaintiffs  had  exe- 
cuted to  Hays  a  bond  conditioned  to  make  title  on  the  pay- 
ment of  the  purchase-money,  and  he  became  entitled  to  a  legal 
conveyance  by  the  payment  of  the  purchase-money,  it  cannot 
be  contended  that  a  mere  demand  of  such  conveyance  is  a 
recognition  of  or  subordination  to  the  legal  estate  of  his  ven- 
dors sufficient  to  show  that  his  possession  was  permissive, 
and  not  under  a  claim  of  right.  If  in  such  case  he  had  re- 
mained in  possession,  claiming  the  land  as  his  own,  for  the 
period  prescribed  by  the  statute  of  limitations,  the  vendor's 
title  would  be  barred,  notwithstanding  he  may  have  in  the 
mean  time  demanded  a  conveyance  in  accordance  with  the 
terms  of  the  bond:  Ormond  v.  Martin^  37  Ala.  598.  Henry 
Snow,  acting  as  agent,  having  sold  to  Hays  the  entire  inter- 
est or  estate,  including  that  of  plaintiffs,  and  Hays  having 
paid  the  purchase-money  and  been  put  into  possession,  and 
he  and  defendant,  his  vendee,  having  remained  in  the  open. 
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notorious,  and  continuous  possession,  claiming  the  land  ai 
their  own,  with  tha  intention  to  claim  title,  for  the  period  pre- 
Bcrihed  by  the  statute  of  limitations,  and  the  plaintiffs,  with 
knowledge  of  the  sale,  having  acquiesced  in  such  possession 
and  claim  of  ownership,  the  adverse  possession  of  Hays  and 
defendant  has  ripened  into  a  perfect  and  indefeasible  title: 
Barclay  v.  Smith,  66  Ala.  230. 

The  judgment  of  the  city  court  is  reversed,  and  judgment 
is  here  rendered  for  defendant 


Vkndob  asj>  Yendeb — Adtkbsb  Possession.  —  Possession  under  a  bond 
for  a  deed  or  a  contract  of  purchase  is  not  adverse  to  the  vendor:  Jaekaon 
T.  Johnson,  6  Covr.  74;  15  Am.  Dec  433;  Browning  ▼.  Eatea,  3  Tez.  462;  49 
Am.  Dea  760;  Stamper  t.  Cfriffin,  20  Ga.  312;  65  Am.  Dea  628;  until  foil 
payment  of  purchase-money  has  been  made  according;  to  the  terms  of  the 
agreement:  Drew  v.  Towle,  30  N.  H.  531;  64  Am.  Dec.  309;  Dean  v.  Brown, 
23  Md.  II;  87  Am.  Dec.  655;  East  Tenn.  etc.  S'y  Co.  r.  Davis,  91  Ala.  615. 

Possession  taken  under  a  contract  of  purchase  cannot  be  adverse  as 
against  the  vendor,  unless  its  hostility  is  manifested  by  unequivocal  acts 
brought  expressly  to  the  knowledge  of  the  vendor,  or  of  such  a  character 
as  to  charge  him  with  such  knowledge:  Kerns  v.  Dean,  77  Cal.  555.  In 
Ketckum  v.  Spurloek,  34  W.  'Va.  597,  it  was  decided  that  where  a  person  is 
in  possession  of  land,  claiming  right  thereto  under  an  executory  agreement 
for  the  purchase  thereof,  his  possession  is  presumptively  adverse  to  all  per- 
sons except  his  vendor. 
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AoxKowLSDaMBNT  of  deed,  certificate  of,  power  of  officer  to  correct,  926. 
AsvKBSB  PossESSiOK,  mistake  and  ignorance  as  to  boundary  lines,  whether 

affect  question  of,  38S-391. 
AonsTKB,  liability  of,  for  negligence  whereby  animals  become  diseased,  134. 
Altbkation  of  writings,  when  makes  them  void,  253. 
▲ttachkbnt  on  the  ground  that  defendant  has  removed  his  property  out 

of  the  state,  when  sustainable,  272. 
Attokitst  at  Law,  notice  to,  when  affects  his  client,  232. 

Baiucs,  conversion  of  chattels,  when  guilty  of,  160,  814,  816. 

delivering  chattels  to  one  not  entitled  to  their  possession,  when  eonsti. 

totes  a  conversion,  801. 
delivering  chattels  to  one  whom  he  found  in  apparent  possession  of  them 

is  not  guilty  of  their  conversion,  802. 
Mivering  chattels  to  person  of  whom  he  received  them  is  not  guilty  of 
their  conversion,  801. 
BAVn  AKD  Banking,  funds  of  depositors  may  not  be  applied  by  bank  to 
payment  of  debts  of  third  persons,  194. 

OBLXaaa,  duty  to  guard  turn-table,  so  as  not  to  injure,  224. 
CSoionBOiAL  Agxnoibs,  estoppel  arising  from  representations  made  to,  211. 
Ooimoii  Cabrieb,  conversion  of  chattels  by  delivering  to  officer  not  author* 
ized  to  take  them,  816. 

eonversion  of  chattels  by  delivering  to  wrong  person,  816L 

conversion  of  chattels  by,  when  guilty  of,  815,  816. 

when  liable  as  warehouseman,  613. 
ObimLAOTS,  interpretation  of,  by  considering  the  subject-matter  and  the  cir* 
cnmstances  attending  their  execution,  286. 

options,  contracts  to  extend,  must  be  supported  by  some  new  considera- 
tion, 24. 

options,  when  operate  as  continuing  offers,  24. 
OoKSTiTUTiONAL  Law,  statutes,  title  of  amendatory,  SlSi. 

statutes,  title  of,  what  must  express,  518. 
ObSTERSiON  07  CHATTELS,  abuse  of  authority  may  result  in,  797. 

acts  done  to  preserve  and  protect  property  of  others,  798. 

agents  and  servants,  liability  of,  for,  811. 

by  abetting  and  encouraging  wrong-doers,  798,  803. 

by  abuse  of  property,  whereby  it  is  lost  or  injured,  805. 

by  agent's  acting  beyond  his  authority,  813. 

by  agent's  acting  contrary  to  his  instructions,  814. 

by  agent's  refusal  to  deliver  property  to  his  principal,  813. 

by  agent's  refusal  to  surrender  possession  of  property,  812,  813L 

by  agent's  selling  the  property  of  a  stranger,  811. 

989 
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OoxTntflioif  ov  Chattels  by  agents,  instances  of,  813. 

hj  bailee's  disposition  of  property  not  warranted  by  the  bailment,  814. 

by  bailees,  instances  of,  815. 

by  common  carrier's  deliyering  property  to  officer  baring  no  right  to 

•eixe  it,  816. 
by  common  carrier's  delivering  property  to  person  not  entitled  thereto^ 

816. 
by  eommon  carriers,  what  amounts  to,  815,  816. 
by  oo-tenant's  denial  of  the  interest  of  another  part  owner,  817. 
by  eo- tenant's  destmction  of  property,  817. 
by  co-tenant's  refusal  to  make  division,  817. 
by  oo-tenant's  sale  of  property,  817,  818. 
by  oo-tenants,  tests  of,  816. 

by  delivering  property  to  officer  who  had  no  authority  to  take  it,  SOL 
by  delivering  property  to  one  not  entitled  to  its  possession,  801. 
by  exercise  of  dominion  over,  798. 
by  levy  without  taking  manual  possession,  798,  799. 
by  officer's  selling  property  of  a  stranger  to  his  writ,  800. 
by  pledgee  selling  at  a  time  when  he  was  not  authorized  to  sell,  797. 
by  pledging  the  property  of  another,  800. 
by  receiving  payment  of  a  note  bcluuging  to  another,  800. 
by  retaining  the  proceeds  of  a  sale  of  stolen  property,  801. 
hj  sale  made  by  an  agent  or  officer  acting  without  authority,  or  at  • 

time  or  in  a  mode  not  authorized,  797. 
by  seizing  property  of  one  person  under  a  writ  against  another,  800. 
by  selling  the  chattels  of  another,  797. 
by  sheriff  or  other  officer's  abusing  his  authority,  797. 
by  threats,  preventing  the  owner  from  taking  possession,  800. 
definitions  of,  795-797. 

delivery  of  chattels  to  one  found  in  apparent  possession  of  them,  802. 
demand  and  refusal  to  deliver  chattels,  when  do  not  constitute,  806. 
demand  and  refusal  to  deliver  possession,  if  unqualified,  generally  con> 

stitute  a,  807. 
demand  and  refusal  to  deliver  possession,  when  necessary  to  constitut* 

a,  807. 
demand  and  refusal  to  deliver  possession,  when  not  necessary  to  consti- 
tute a,  808. 
demand  upon  innocent  purchaser  of,  when  necessary  to  holding    bim- 

liable  for,  798. 
gratuitous  bailee,  liability  of,  for,  160. 
illustration  of  various  acts  of,  800-802. 
innocent  purchaser  of   property,  demand  upon,  when  not  essential  t» 

suit  against,  for  conversion,  798. 
innocent  purchaser  of  property,  when  guilty  of,  797. 
innocent  purchaser,  when  not  answeraUe  for,  805. 
intent  of  wrong-doer,  when  material,  804. 
is  an  offense  against  the  possession,  796. 

loss  of  property  from  negligence  or  non-feasance  is  not  a,  80i. 
negligence  or  non-feasance  cannot  support  a  charge  of,  808. 
owner  of  chattels,  when  may  not  recover  for,  796. 
personalty,  what  may  be  converted,  818,  819. 
persons  other  than  owner,  who  may  recover  for,  796. 
possession,  taking  of,  when  not  essential  to,  798,  799. 
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OMmutnov  ov  Ckattils,  refusal  to  deliver,  if  qualified  and  reasonable,  v 
aot  a,  806. 
nfuaal  to  deliver  property,  of  which  party  is  not  in  possession,  is  not  a, 

807. 
refusal  to  deliver  until  agent  or  bailee  may  consult  his  principal,  806. 
return  of  property  after,  if  accepted,  mitigates  damages,  811. 
return  or  restoration  of  property  after,  whether  owner  may  be  required 

to  accept,  808-811. 
nle  without  authority,  purchaser  at,  when  guilty  of,  798. 
warehouseman  pointing  out  property  to  attaching  officer  is  not  guilty 

of,  802. 
what  may  be  converted,  818,  819. 
words  alone,  when  may  amount  to,  798. 
OOKFORATiON,  power  of,  to  acquire  stock  in  other  corporations,  4SS. 
power  of,  to  sell  and  transfer  its  entire  assets,  453. 
president,  implied  authority  of,  137. 

stockholders,  suits  by,  for  negligence  or  mismanagement  oi  direeta*% 
644. 
Oo-TBiTAirr,  conversion  of  chattels  by,  what  is,  8I6-S18. 
OBlMiirAL  Law,  assault  to  commit  rape,  what  evidence  will  sustain,  S47« 
indictment,  variance  in  charging  theft  of  property,  27. 

Dakaobs,  measure  of,  for  partial  breach  of  warranty  of  title,  287« 

measure  of,  for  total  breach  of  warranty  of  title,  267. 

mental  anguish  as  an  element  of,  306. 
DxnNinoN  of  conversion  of  personal  property,  795-797. 

of  heirs,  443. 

of  minerals,  when  the  word  is  used  in  a  grant,  555. 

of  police  power,  145. 

of  privileged  communication,  721,  722. 
Dkmamd  for  possession  of  chattels  and  refusal  to  deliver  them,  when  do  not 
constitute  a  conversion,  806,  807. 

for  possession  of  chattels,  when  not  necessary  to  establish  their  eoO' 
version,  808. 
DiTOKOB,  non-residents,  when  bound  by  decree  of,  468. 
DuBESS,  recovery  of  moneys  paid  under,  173. 

Ebtoppel  of  vendee  to  deny  vendor's  title,  462. 

representations,  when  arises  from,  212. 
Evidence,  photographs,  when  admissible  as,  755. 

secondary,  of  contents  of  writing,  when  arlmissible,  822. 

XxscuTiONS,  declaration  that  property  devised  shall  not  be  subject  to,  686. 

grant,  devise,  or  bequest,  with  condition  that  the  estate  of  the  benefi* 

ciary  shall  terminate  on  his  becoming  a  bankrupt,  or  on  execution 

being  levied,  686,  687. 

iaterest  of  beneficiary  under  a  trust,  where  the  trustees  have  a  disore- 

tion  to  apply  income  for  his  benefit  or  not,  687. 
spendthrift  trusts,  when  sustained  in  the  United  States  as  against  claims 

of  creditors,  6S9-695. 
trusts  and  devises  to  withdraw  property  from,  686-697. 

OAKNiSHHBirr  of  counties  and  municipal  corporations,  73. 
Oona,  husband's  power  to  make,  to  the  prejudice  of  his  wife,  4fl-4M. 
made  by  husband  in  expectation  of  immediate  death,  492. 
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OrAitDiAii  AND  Ward,  parohasea  made  by  gaardian  with  ward's  fund*,  166L 
transfera  of  guardian  for  hi«  own  benefit,  166. 

HoMnTKAO,  oonveyanoe  or  mortgage  of,  must  b«  executed  by  both  ipoiuea, 
705. 
reforming  oonveyanoe  of,  706. 
HvBBAND  AND  Wirs,  oolorablo  transfers  made  by  husband  are  roid  at 
against  the  rights  of  his  wife,  492. 
•ommanity  property,  husband's  power  to  make  gifts,  where  law  of,  pr** 

Tails,  492,  493. 
gifts  made  by  husband  in  expectation  of  immediate  death,  491,  492. 
gifts  made  by  the  former  to  the  prejudice  of  the  latter,  490-494. 
husband's  power  of  disposal  may  be  exercised  to  deprire  his  wife  of  her 

share  in  his  estate,  491. 
husband's  power  to  make  advancements  to  his  children,  492. 
poet-nnptial  settlements,  when  valid  against  creditors,  664. 
wife  has  no  rested  interest  in  personal  estate  of  her  husband,  491. 
wife's  right  to  assail  transfers  made  by  her  husband,  492,  493. 
witnesses  when  one  may  be,  if  the  other  is  interested,  663. 

IirjTTNCTiON  against  use  of  trade-marks,  when  proper,  316. 
Ihsukamox,  arbitration,  conditions  for,  when  must  be  complied  with  befort 
suit,  67. 
interest,  from  what  time  will  be  allowed,  67. 

JODOHKHTS,  estoppel  by,  does  not  extend  to  preventing  re-examination  9l 
the  constitutionality  of  a  statute,  518. 

Lahdlord  akd  Tenant,  parol  lease  for  more  than  one  year,  effect  of,  163. 
Labcsnt  of  lost  property,  what  constitutes,  860. 

LiCKNSK  for  sale  of  liquors,  when  must  be  taken  out  by  social  clubs,  38-41. 
Liquors,  local-option  laws,  sales  of  liqnor  by  social  clubs,  when  violate,  41. 
spirituous  and  fermented,  dispositions  of,  by  social  clubs,  when  regarded 
u  sales,  8&-^. 

Mabbixd  Women,  conveyances  and  gifts  made  by  husbands  to  prejudioc 

interests  of,  491-494. 
ILunsB  AND  Servant,  care  required  of  master  in  protecting  servant  fro« 

defects  in  machinery  and  appliances,  320. 
dangerous  work  ordered  by  master  or  superior  servant,  recovery  for  ia> 

juries  received  in  performance  of,  323. 
defective  machinery,  liability  of  master  for  injury  to  servant  from.  111. 
duty  of  master  not  to  expose  servant  to  extraordinary  risks,  320. 
duty  of  master  to  warn  servants  of  hidden  defects  and  hazards,  32S. 
latent  defects  in  machinery,  servant  not  bound  to  look  for,  321. 
latent  risks,  servant  does  not  assume,  320,  321. 
machinery,  mere  knowledge  of  defect  in,  does  not  charge  servant  witli 

contributory  negligence  in  using,  321,  322. 
machinery,  right  of  servant  to  assume  that  master  has  furnished  saft^ 

821. 
master  creating  danger  is  bound  to  guard  servant  against,  322 
•rders  of   master,  injuries  received  in  obeying,  when  servant  may  r» 

cover  for,  322,  32.3. 
risks  assumed  by  servant  in  obeying  the  orders  of  his  master,  328, 
risks,  servant  assumes,  when  they  are  obvious,  322. 
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Mastkb  MJn  Bkbtakt,  risks  whicb  servant  is  d«ain«d  to  amiiiM,  820. 
servant's  right  to  rely  on  the  superior  skill  and  knowledge  of  his  mailer, 

320. 
Mutkrals,  disseveranoe  by  exceptions  or  resenrationa  in  oonreyanoes,  ft544 
disseverance  of  ownership  of,  from  that  of  surface  of  land,  664. 
disseverance  of  ownership  of,  from  that  of  the  land,  how  generally 

effected,  654. 
grant  of,  does  not  authorize  the  grantee  to  deprirt  sorfaee  of  land  of 

sufficient  support,  666. 
grant  of,  includes  right  to  open  mines  and  employ  appliances  Becewary 

to  work  them,  555. 
grant  of,  to  what  extent  authorises  the  use  of  the  nurfaoe  of  the  land, 

655. 
grant  of,  without  granting  land,  664. 

grantee  of,  not  liable  for  a  loss  of  springs  eansed  by  mfatng,  6S7< 
may  be  held  by  one  person  and  the  land  by  another,  661* 
reservation  of,  is  construed  as  a  grant,  654. 
rights  passing  with  grant  or  reservation  of,  666. 
support  of  surface  of  land  must  not  be  imperiled  by  mining,  666b 
support  of  surface  of  land,  right  to^  when  deemed  impairod  by  ooatrael 

or  greint,  556. 
what  included  in  grant  of,  555. 
HoRTOAGE,  power  of  sale,  purchases  under,  not  affected  by  Irregnlaiities  nor 

secret  equities,  206. 
sale  under  foreclosure,  title  relates  to  the  execution  of  the  mortgage^ 

209. 
time  within  which  suit  to  redeem  may  be  prosecuted,  777« 
MV5ICIPAL  CoBFORATioNS,  garnishment  of,  73. 

liability  of,  to  physician  for  attending  small-pox  patients^  SSOl 

ordinances,  force  and  effect  of,  145. 

ordinances  regulating  sales  of  commodities,  146,  28S. 

KiOLiGEXCB  of  attorneys  at  law  and  searchers  of  reoords^  iriie  BUj 
for,  613. 

of  parent,  when  precludes  recovery  by  child,  611.  , 

street-cars,  getting  off  of,  while  in  motion,  123L 

trespasser's  right  to  recover  for  injuries  suffered  on  aeeooat  ol^  UL 
Nkootiablk  Instrumbnts  payable  to  bearer,  any  holder  may  sne  th< 
126. 

purchaser  o^  when  may  sue  in  his  own  name,  126. 
NoN-KBSiDBNTS,  personal  judgment  against,  when  not  aathoriaed,  UlL 

service  of  process  upon,  217. 
NonoB  to  agent,  when  imputed  to  his  principal,  228-283, 

to  attorney,  when  imputed  to  his  client,  232. 

Parent  and  Child,  negligence  of  parent,  when  predndea  nommj  If 

child,  511. 
Partnership,  death  of  partner,  right  of  the  surriror,  IM. 

death  of  partner  terminates,  185. 
Plkdgsb,  conversion  of  property  by  selling  when  aot  Mith«iM4  !•  4o  i% 

797. 
PoLlOB  Power,  definition  of,  145. 
Prbsuuftion  of  death  will  be  indulged  to  snstoin  second  martlafs^  ttl. 
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PmiiroirAL  ako  kavrt,  oonveraion  by  agent  of  property  •(  Mi  priaoipal, 

when  takes  place,  814. 
•onversion  of  property  by  agent  doea  not  resnit  from  his  afegUgcAoaf 

814. 
eonveraion  of  property  by  agent,  inatanoea  of,  813. 
eon  version  of  property  by  stranger,  agenta,  when  not  liable  tor,  811« 

812. 
knowledge  acqnired  by  ag«>nt  before  bis  acting  as  snoh,  230. 
knowledge  of  agent  will  not  be  imputed  to  his  principal  whaa  ha  had  n* 

right  to  disclose  it  to  him,  232. 
knowledge  of  agent  will  not  be  imputed  to  bb  principal  whaa  it  was 

not  the  duty  of  the  agent  to  disoloae  it,  231. 
■otioe  of  frandolent  contract  of  his  agent  is  not  impatad  t*  principal, 

233. 
•otice  to  agent  after  the  termination  of  the  agenoj,  28S. 
notice  to  agent  before  he  becomes  such,  whether  affects  his  principal, 

229. 
notice  to  agent,  illnstiationa  of  mle  that  principal  is  bonnd  by,  tSf. 
notice  to  agent  is  not  notice  to  his  principal  when  the  formar  im  raprc* 

sentiug  an  adverse  interest,  233. 
notice  to  agent,  grounds  upon  which  deemed  to  be  notice  to  principal, 

2*.'8,  229. 
notice  to  agent  of  condition  of  title  to  real  estate,  229. 
notice  to  agent  of  corporation  affects  the  latter,  228. 
notice  to  agent  of  facts  outside  the  scope  of  his  employment,  S3A. 
notice  to  agent  that  purchaser  intends  to  use  property  purchased  in 

yiolation  of  law,  229. 
notice  to  agent,  when  notice  to  principal,  228. 

notice  to  agent,  whether  must  be  given  while  he  is  acting  as  saeh,  290. 
notice  to  agent  will  not  be  imputed  to  his  principal  when  he  is  actinf 

in  conflict  with  the  latter's  interest,  232. 
notice  to  attorney,  when  will  not  affect  his  client,  232. 
notice  to  subagent,  when  affects  principal,  233. 
presumption  that  agent  imparts  to  his  principal  all  knowledge  poaaaaM4 

by  himself,  230. 

Railway  Corporations,  crossings,  liability  for  not  giving  signals  at,  0Q7. 

liability  of  one  to  the  employees  of  another,  200. 
ftAPB,  assault  to  commit,  facta  which  do  not  snstain  conviction  far,  8fi^ 
853. 

assault  to  commit,  what  evidence  sustains  conviction  for,  802. 
Riparian  Ownrrs,  accretions,  how  should  be  divided  between,  182, 

flats,  how  should  be  divided  between,  182. 

Sales,  conditional,  what  are,  84. 

vendor  retaining  title,  right  of,  to  recover  purchase  price,  2Mw 
Sra&chkrs  or  Records,  negligence  of,  who  may  recover  for,  618. 
Social  Cldbs,  nature  and  general  purposes  of,  35. 

spirituous  and   fermented   liquors  bought  without  the  state  and  hU 

within  it,  43. 
spirituous  and  fermented  liquors,  disposition  by,  cases  belong  il  nci  te 

be  a  sale,  46-^. 
spirituous  and  fermented  liquors,  dispositions  of,  by,  whick  am  nc4  i 
36-41. 
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Social  CtrBS,  spiritnons  and  fermented  Hqnon,  dispositions  o^  vUob  tIo- 

late  local-option  laws,  41. 
■piritnous  and  fermented  liquors,  famishing,  by,  whether  oonstitntes  a 

sale  of,  36-46. 
■pirituons  and  fermented  liquors,  license  for  famishing,  when  liable  for, 

36. 
spirituons  and  fermented  liqnora,  sales  of,  not  made  for  profit,  43. 
•pirituoas  and  fermented  liquors,  usual  mode  of  keeping  and  dispensing 

in,  36. 
SPKNDTHRiFr  TRUSTS,  generally  protected  as  against  demands  of  creditors, 

in  United  States,  690-696. 
creditors  may  reach  interest  of  the  beneficiary  in  England,  and  in  some 

of  the  United  States,  688,  689,  696. 
termination  of,  the  beneficiary's  becoming  bankrupt,  or  on  the  levying 

of  a  writ,  686. 
Statute  of  Limitations,  boundary  line,  possession  taken  beyond,  by  mis- 
take, 389. 
intent  in  taking  possession,  whether  material,  390. 
knowledge  of  debt,  what  sufficient  to  remove  bar  of,  498. 
possession,  nature  of,  to  put  statute  in  motion,  389. 
possession  taken  through  mistake  as  to  boundary  line,  388-391. 
8uNDAT,  contracts  of  hiring  made  on,  actions  for  damages  to  property  hired, 

134. 

Tklsoraph  CoRFORATioy,  mental  anguish  as  an  element  of  damages  for 

non-delivery  of  message  by,  308. 
Trade-marks,  what  imitations  sufficient  to  support  injunctions  against  use 

of,  316. 
Trover,  conversion,  what  sufficient  to  sustain,  795-819. 

innocent  purchaser  of  chattels,  when  liable  to  action  of,  797,  798. 
Trustee,  devisee,  when  chargeable  as,  257. 

Trusts,  spendthrift,  if  interest  of  beneficiary  is  absolute,  his  creditors  may 
always  reach  it  in  England,  and  in  some  of  the  United  States,  688, 
689,  696. 
spendthrift,  interest  of  beneficiary  may  be  terminated  on  his  becoming 

a  bankrupt,  or  on  the  levy  of  execution,  686. 
spendthrift,  interest  of  beneficiary,  when  trustee  is  directed  to  apply 
income  for  his  benefit  or  not,  whether  sabject  to  claims  of  creditors, 
686,  687. 
spendthrift,  when  sustained  in  the  United  States  as  against  claims  of 

creditors,  690-696. 
spendthrift,  whether  property  may  be  left  so  as  not  to  be  sabject  to  de> 
mands  of  beneficiary's  creditors,  686-697. 

Ukknown  Owners,  statutes  authorizing  proceedings  against,  must  be  strictly 

followed,  217. 
statutes  authorizing  proceedings  against,  require  all  persons  in  whose 

names  title  appears  of  record  to  be  made  parties,  217. 
Usury,  commission  for  negotiating  loan,  when  may  be  deemed  to  be,  239. 

Vkndor  and  Vendee,  damages  recoverable  for  breach  of  ooatraek  to  par- 
chase,  128. 
estoppel  of  the  vendee  to  deny  vendor's  title,  462. 
possession  under  contract  of  purchase,  when  adverse,  937. 
remedies  on  non-payment  of  installment  of  purchase  price,  128. 
▲m.  St.  Kkf..  You  XXIV.  — 60 
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WABEHorsKMKn,  burden  of  proof  in  actions  agadnzt,  for  negligence,  61IL 
carriers,  when  liable  as,  613. 
degree  of  care  required  of,  613. 
Warbabty  ov  Title,  cousideration  paid,  damages  for   breach,  when  eon- 
fined  to.  206. 
damages  for  breach  of,  interest,  when  may  be  allowed  as  part  of^  288. 
damages  for  partial  breach  of,  267. 
damages  for  partial  breach  of,  where  the  grantee  purchases  the  oatstaad* 

ing  title,  267. 
damages  for  total  breach  of,  general  role  respecting,  266. 
damages  for  total  breach  of,  when  may  include  valne  of  improvements^ 

267. 
damages  recoverable  for  breach,  when  there  has  been  an  exchange  of 

lands,  208. 
interest,  when  may  be  added  to  damages  recoverable  for  breach  of,  268. 
measure  of  damages  for  total  breach  of,  266. 
remote  vendee,  damages  recoverable  by,  for  breach  of,  268. 
ralne  of  land  at  date  of  eviction,  when  allowable  for  breach  of,  267. 
Watbr8,  right  of  one  land-owner  to  drain,  upon  the  lands  of  another,  1  Ift, 
Will,  undue  influence,  presumption  of,  from  draught  of  will  by  beneficiary, 

916. 
WiTNRSS,  husband  and  wife,  when  competent  as,  663,  664. 

not  privileged  from  answering  question  because  his  answer  might  di» 

grace  him,  874. 
physician,  what  statements  of  his  patient,  may  gire  ia  eridenos^  7M. 
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ABATEMENT. 
L  SuRTlTAL  OT  ACTIONS.  —  Where  a  cause  of  action  ia  fonnded  in  tort,  na* 

connected  with  contract,  and  affects  the  person  only,  and  not  the  estate^ 
the  action  dies  with  the  person;  but  where  the  action  is  fonnded  on  con- 
tract, although  nominally  laid  in  tort,  the  action  survives.  Lee  v.  Hill, 
666. 

&  Ir  AN  Action  is  Commenced  against  Two  as  Partners,  and  upon  the 
Death  of  One  of  Them  is  Prosecuted  to  Judgment  against  the  sur- 
viving partner  without  making  the  representatives  of  the  decedent 
parties,  this  is  not  an  abandonment  of  the  right  of  action  against  the 
decedent's  estate  and  its  representatives.      Van  Kleerk  v.  Hammell,  182, 

8.  Survival  of  Actions  —  Breach  of  CoNTRAcr  for  Personal  Services. 
—  An  action  for  breach  of  a  contract  of  employmetit  for  personal  services 
survives  the  death  of  the  employer,  and  will  lie,  either  in  trespass  on 
the  case  under  the  statute,  or  in  assumpsit  under  the  common  law» 
against  his  personal  representative.      Lee  v.  Hill,  666. 

4.  Executor,  Continuance  of  Action  by.  —  After  the  death  of  »  non- 
resident defendant,  against  whom  judgment  has  been  entered  for  the 
conversion  of  property,  his  death  may  be  suggested,  and  the  action  re- 
vived in  the  name  of  his  executor,  who  may  sue  out  a  writ  of  error, 
though  it  does  not  appear  that  the  decedent  left  any  property  in  the 
state  to  be  administered  upon.     Huhbell  v.  Blandy,  154. 

ABSTRACTS  OF  TITLE. 
Maker  ot  an  Abstract  of  Title  to  Real  Property,  guaranteed  by  him 
to  be  correct,  is  answerable  in  damages  to  the  purchaser  of  such  prop- 
erty, who  relied  upon  the  abstract,  and  refused  to  purchase  without  it, 
if  recorded  conveyances  are  omitted  therefrom  to  his  injury,  though  the 
kbstract  was  made  at  the  request  and  expense  of  and  delivered  to  the 
owner  of  the  property,  who  thereupon  delivered  it  to  the  intending  pur- 
chaser for  examination.     Dickie  v.  Abstract  Co.,  616. 

ACCIDENTS. 
See  Neoltgence,  6-9;  Railroad  Companies,  81. 

ACCESSARIES   AND   ACCOMPLICEa. 
See  Criminal  Law. 

ACCOUNTING. 

See  Partition,  2;  Partnership,  7. 

947 


948  Lndex. 

ACCOUNTS. 
Sm  Eqditt. 

ACKNOWLEDGMENTS. 

1.  JtrnTSDicnoir  to  Corrbot.  — The  power  oonferred  on  certain  offioen  to 

take  ackuuwledgmeuts  of  deeda  ia  statutory;  and  courts  of  law  or  equity 
have  no  jurisdiction  to  amend  or  correct  defective  executions  of  such 
power.     Oriffith  v.  Ventreaa,  918. 

2.  Power  of  Officer  to  Correct.  —  Where  the  certificate  of  acknowledg. 

ment  of  a  inortt^a^e  of  a  homestead  by  a  husband  and  wife  is  fatally 
defective,  the  officer  making  the  certificate  has  no  power  to  correct  it 
at  a  subsequent  time,  nor  to  attach  thereto  a  new  and  valid  certificate. 
OrijJlih'T.  VentresB,  9\%. 
8.  Power  of  Officer  to  Corrf.ot.  —  An  officer  before  whom  the  acknowl- 
edgment of  a  conveyance  of  land  is  made  acts  judicially  when  certifying 
to  the  acknowledgment;  and  when  the  conveyance  so  acknowledged  is 
delivered  to  the  parties,  and  accepted  for  record,  or  as  the  complete 
ezecutioQ  of  the  instrument,  he  has  no  power  to  alter,  add  to,  or  make 
•  new  certificate,  without  a  reacknowledgment.  Orifiih  t.  VerUreas, 
918. 

ACTIONS. 
See  AsATEMBHTi  Bills  and  Notes,  2,  6;  Corpokations;  Faktus. 

ADMISSIONS. 
See  Pleading,  5. 

ADVERSE  POSSESSION. 

1.  Trn-«  to  Land  bt  Adverse  Possession  Effectual  as  That  Created 

IN  Any  Other  Manner.  — Title  to  land  established  by  adverse  pos- 
session is  as  efi'ectual  for  the  purposes  of  remedy  or  defense  founded 
upon  it  as  that  created  in  any  other  manner.     Oreene  v.  CotiM,  458. 

2.  Party  in  Possession  having  Title  may  Phrchase  Outstanding  Title 

WITHOUT  being  Estopped.  —  A  person  who  is  in  possession  of  land  as 
owner  claiming  title  may,  for  the  purpose  of  fortifying  and  quieting  his 
title,  purchase  an  outstanding  title,  without  being  estopped  from  dis- 
puting the  title  so  purchased,  in  case  it  becomes  necessary  so  to  do. 
Oreene  v.  Couse,  458. 

8.  Adverse  Possession  Founded  upon  Mistake. — The  possession  of  co- 
terminous proprietors  under  a  mistake  or  ignorance  of  the  true  line,  and 
without  intending  to  claim  beyond  it,  will  not  work  a  disseisin  in  favor 
of  either.     Finch  v.  Ullman,  38.3. 

4.  Suit  to  As.sign  Dower. — The  Possession  or  a  Widow,  so  long  as 
her  dower  remains  unassigned,  is  not  adverse  to  the  heirs,  nor  to  one 
who  purchases  under  a  sale  made  by  the  administrator  of  her  deceased 
husband;  and  the  laches  of  such  purchaser  in  not  asserting  his  right  to 
have  dower  assigned  cannot  defeat  him  when  he  finally  does  proceed  for 
that  purpose.     Shervoood  v.  Baker,  399. 

%.  Adverse  Posse.ssion  by  Vendee  without  Deed. —  A  vendee  in  posses- 
sion of  land  under  a  contract  to  purchase,  whether  oral  or  written, 
who  has  paid  the  entire  purchase-money,  holds  adverse  possession  as 
against  bis  vendor  from  the  time  that  such  payment  was  made;  nor  ia 
his  poasession  prevented  from  being  adverse  by  his  knowledge  of  a  de- 
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feet  in  his  title,  or  his  mbseqnent  demands  for  •  deed.  Ntwaome  t. 
Snowt  934. 

See  CO-TBNANOT,  3. 

AGENCY. 

1.  AoKNCT  TO  Manaqb  Propbrtt,  AuTHORiTT  Ibiplibs  bt.  —  An  agency  to 

manage  property  implies  authority  to  do  with  the  property  what  has 
previonsly  l)een  done  with  it  by  the  owners,  or  others  with  their  express 
or  implied  consent,  or  to  do  with  it  what  is  usual  and  customary  to  do 
with  property  of  the  same  kind  in  the  same  locality.  Duncan  v.  Hart- 
man,  570. 

2.  NoncB  TO  Agent  when  Noticb  to  Principal. — To  charge  a  principal 

with  the  knowledge  possessed  by  his  agent,  the  facts  of  which  the  agent 
has  knowledge  must  be  within  the  scope  of  the  agency,  so  that  it  is  his 
duty  to  act  upon  them  or  communicate  them  to  his  principaL  Trentor 
V.  Pothen,  225. 

8.  CJoNTKACT  —  Estoppel  —  Sioninq  Instrument  in  Another's  Name. — 
A  party  may  bind  himself  by  another  than  his  true  name,  when  1m- 
signs  any  instrument  with  intent  to  bind  himself,  or  signs  any  name 
under  which  he  is  shown  to  have  held  himself  out  to  the  world  and  car* 
ried  on  business.     Sparks  v.  Dispatch  Transfer  Co.,  351. 

See  Attorney  and  Client;  Banks  and  Banking,  7;  Bills  of  Lading,  2; 
Carriers,  2;  Corporations,  21,  36-.S9;  Covenants,  2;  Evidenob,  8j, 
Insukanos;  Lbasb,  2,  3;  Mechanics'  Liens,  1,  2;  UsusT,  4-tt. 

AGISTMENT. 
See  ANiMAi;a. 

ALIMONY. 
See  Marriage  and  Divorob. 

ALTERATION  OF  INSTRUMENTS. 

1.  Alteration  or  Evidence  op  Debt  —  Presumption  of  Fraiid  —  Bmu 

DEN  OF  Proof.  —  Where  the  holder  of  written  security  or  evidence  of 
debt  alters  or  changes  the  instrument  in  a  material  part  to  his  own  ad- 
vantage, and  then  brings  suit  on  the  original  indebtedness,  the  altera- 
tion is  presumptively  fraudulent,  and  the  burden  of  proof  is  on  him  to 
show  that  it  was  innocently  made  and  does  not  act  as  an  extinguish- 
ment of  the  debt.      Wai-der  etc.  Co.  v.  Willyard,  250. 

2.  Fraudulent  Alteration  of  Evidence  of  Debt  as  Extinguishment 

thereof.  — The  holder  of  written  security  or  evidence  of  debt,  who  has 
altered  or  changed  the  instrument  in  a  material  part  to  his  own  advan* 
tage,  with  intent  to  defraud  his  debtor,  cannot  recover  thereon.     Such 
alteration  extinguishes  the  debt.      Warder  etc.  Co.  v.   Willyard,  250. 
See  Bills  and  Notes,  5-10. 

ANIMALS. 

AOISTUBNT  —  LiABIUTT  FOR  DeaTH  OF  AnIMAL  —  SuNDAT  CONTRACT.— 
One  who  takes  a  horse  to  pasture  by  the  month  for  hire,  knowing  that 
other  horses  in  the  same  pasture  are  infected  with  a  contagious  distem- 
per, wbich  fact  he  conceals  from  the  owner,  and  in  consequence  of  which 
the  horse  so  taken  contracts  the  distemper  and  dies,  is  liable  to  tho 
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owner  for  tb«  ralne  of  the  horm,  in  an  action  of  trespaaa  on  the  ease; 
and  the  fact  that  the  contract  for  the  pasturage  ii  void  becaoae  made 
«n  Suuday  oonatitutea  no  defense.     Cottello  r.  Ten  Byeif  128L 

ANTENUPTIAL  CONTRACTak 
See  Husband  amo  Wire,  1« 

APPEAL. 

1.  iHvntiOR  Courts  —  Liabilitt  roR  Jddioial  Errors.  ^  Inferior  triba- 
nals  have  a  right  to  exercise  their  honest  judgment  in  parsing  upon  all 
questions  presented  to  them;  and  when  they  have  so  exercised  it,  they 
are  exempt  from  civil  liability  for  errors,  although  snob  errors  result  in 
depriving  the  citizen  temporarily  of  his  liberty.  His  only  remedy  is  by 
appeal.     Brooks  v.  Alawjan,  137. 

S.  Appeal  from  a  Final  Decreb  in  Chancert  Brinqa  up  thk  Wholr 
Cask  for  Review,  with  all  interlocutory  orders  involving  the  merits 
of  the  controversy.     Pennington  v.  Todd,  419. 

S>  Thr  Appkllatb  Court  cannot  Review  thb  Evidbncr  in  the  trans- 
eript  on  appeal,*  for  the  purpose  of  finding  the  facta  and  ordering  judg- 
ment to  be  entered  accordingly.     Barden  v.  Montana  Club,  27. 

4.  Abstract  Instructions.  —  The  giving  of   abstract  instructions  is  not 

reversible  error,  unless  the  record  shows  that  their  effect  was  to  mis- 
lead the  jury  to  the  appellant's  injury.     Bancro/l  v.  Oil;  904. 

5.  MisLBADiNO    Instructions. — The  giving  of  misleading  instructions  is 

not  reversible  error,  when  such  instructions  might  have  been,  but  were 
not,  met  and  remedied  by  requests  for  explanatory  instructions.  Ban- 
crojl  V.  Otii*,  904. 

A.  ARGUMENTA-nvK  Instrcctions.  —  Additional  force  need  not  be  given  to 
the  argument  of  counsel  by  embodying  in  the  instructions  a  request  that 
the  jury  *'  may  look  to  "  or  "  consider  "  this  or  that  fact  The  giving  of 
such  instructions,  however,  is  not  reversible  error.  Bancroft  v.  OtU, 
904. 

7.  Error  withoxtt  Injtiry  ik  Exclusion  or  Evtdencr. — When  eridence 
is  erroneously  excluded,  the  rule  of  error  without  injury  cannot  be  in- 
voked, on  the  ground  that  the  ruling  was  made  after  all  the  evidence 
on  that  point  had  been  adduced,  and  that  the  evidence  was  insufficient. 
Roach  V.  PrlveU,  819. 

%.  An  iNSTRCCriON  that  an  Habitual  Drunkard  "means  more  than 
being  drunk  on  two  or  three  occasions  within  a  given  time,  —  two  or 
three  times  within  a  given  number  of  months;  that  it  means  the  use  of 
intoxicating  liquors  to  such  an  extent  as  to  in  some  manner  disqualify 
A  man  from  pursuing  his  avocation;  but  yon  can  perhtps  define  it  as 
well  as  the  court,"  —  does  not  entitle  the  losing  party  to  a  reversal  on 
the  ground  that  this  last  clause  left  it  to  the  jury  to  define  for  them- 
selves the  words  "habitual  drunkard."     Rude  v.  N(i»»,l\l. 

S.  iNSTRUCriON  TO  A  JuRT,  that  if  they  find  plaintiff  is  not  guilty  of  any 
want  of  ordinary  care  which  contributed  directly  towards  his  injury  he 
is  entitled  to  recover,  does  not  entitle  the  defendant  to  a  reversal,  if 
the  judge  had,  in  other  instructions,  gone  fully  over  every  question  in- 
Tolved  in  the  case,  and  stated  all  the  conditions  of  the  plaintiff's  recor- 
ery  or  defeat.     Johnson  r.  Firitl  Nat.  Bank,  1'22. 

M.  Refusal  to  Give  Special  iNSTRUcnoNS  asked  is  not  error,  unless 
each  of  them  asserts  a  correct  proposition  of  law.     StlU  v.  Stale,  853. 
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11.  ArrntVANOB  or  aw  Interlocutort  Decreb  on  Appeal  cannot  be  con- 
■tmed  as  an  affirmance  as  to  errors  of  which  the  appellants  had  no 
cause  of  complaint,  and  therefore  another  party  prejudiced  by  those 
errors  may  prosecute  a  subsequent  appeal  based  thereon.  Pennington  v. 
Todd,  419. 

IZ  Criminal  Law  —  Judoment  withodt  Plea  is  Reversible  Error. 
—  There  can  be  no  trial  on  the  merits  nor  a  conviction  in  a  criminal  case 
nntil  the  accused  has  pleaded  not  guilty,  or  this  plea  has  been  entered 
for  him  by  the  court.  If  the  record  fails  to  show  that  such  plea  has 
been  made  or  entered,  the  judgment  will  be  reverseiL  Jackaon  v.  StaUf 
86a 

See  Habeas  Corpus,  1,  2;  Triai- 

ARBITRATION. 
S«6  Insttranck,  4-7;  Limitations  or  Actions,  8. 

ARREST. 

1.  Brkaoh  of  Pkack  —  Arrest  without  Warrant. — To  authorize  arrest 
without  warrant  for  a  breach  of  the  peace,  the  offense  must  be  commit- 
ted in  the  presence  of  the  officer,  and  the  arrest  made  immediate.  An 
arrest  for  such  offense  committed  out  of  the  officer's  sight,  and  made 
apoQ  information  received  from  a  third  person,  is  anauthorized.  Peo- 
pie  V.  Johnson,  116. 

1.  Breach  op  Peace. — To  be  intoxicated  and  yelling  on  the  public  streets  of 
a  village,  in  such  manner  as  to  disturb  its  good  order  and  tranquillity, 
is  an  act  of  open  violence  and  a  breach  of  the  peace,  which,  if  com* 
mitted  in  the  presence  of  an  officer,  will  justify  arrest  without  warrant. 
People  V.  Johnaon,  116. 

See  Justices  or  thk  Pbacs,  h 

ASSAULT. 

L  Assattlt  to  Rape.  —  Actual  Violence,  or  Touching  the  Person  of 
the  one  assaulted,  is  not  essential  to  the  crime  of  assault  to  rape.  If 
the  intent,  with  the  present  means  of  carrying  it  into  effect,  exists,  and 
preparation  therefor  has  been  made,  the  crime  is  complete.  State  v. 
Shroyer,  344. 

Z.  Assault  to  Rape.  — In  order  to  constitute  the  crime  of  an  assault  with 
intent  to  rape,  it  is  immaterial  whether  or  not  the  sexnal  connection 
was  accomplished  by  actual  physical  force  to  the  intended  victim,  or 
while  she  was  asleep.     State  v.  Shroyer,  344. 

S.  Assault  to  Rape  —  Evidence  or  Reputation  por  Virtue  and  Chas- 
tity. —  In  discrediting  a  witness,  the  inquiry  may  extend  to  his  general 
character  for  virtue,  sobriety,  and  chastity.  This  rule  applies  to  one 
testifying  on  his  trial  for  an  assault  with  intent  to  commit  rape.  State 
T.  Shroyer,  344. 

4>  Assault  with  Intent  to  Rape.  —  On  a  trial  for  an  assault  with  intent 
to  rape,  the  evidence,  to  be  sufficient  to  convict,  must  show  such  acts 
and  conduct  of  the  accused  as  leave  no  leasonable  doubt  of  his  intention 
to  gratify  his  lustful  desire,  against  the  consent  of  the  female,  notwith* 
standing  resistance  on  her  part.  Hence  evidence  that  the  accused  put 
his  hands  lightly  on  the  woman's  shoulders,  following  her  silently  about 
sixty  feet,  making  no  threats  or  effort  to  stop  her,  nor  attempting  any 
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eoereton,  nor  to  pat  her  in  terror,  and  that  he  ran  away  without  aU 
tempting  to  detain  her  when  she  screamed,  upon  hia  making  known  to 
her  hia  deaire  to  have  aexual  intercoarse,  will  not  justify  a  conviction  of 
•aaaalt  with  intent  to  rape,  although  it  will  justify  a  conviction  for  aa> 
■ault  and  battery.     Jonu  v.  StaU,  850. 

ASSIGNMENT. 
See  Bills  and  Notis,  13,  2S. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOR& 
8m  Cokpobatiohs,  41;  Pabtmxbship,  L 

ASSOaATIONS. 

See  BXMKVOLENT  SOOTEXm. 

ASSUMPSIT. 
See  ABATKHun*,  8. 

ATTACHMENT —GARNISHMENT. 

L  TilABn.mr  ot  Coumtt  to  Garnishment.  — A  county  is  liable  to  garnish> 
ment  for  a  debt  dne  by  it  to  it«  officer,  under  a  statute  declaring  that 
all  persons  are  subject  to  garnishment,  that  the  word  "person  "  may  be 
applied  to  "bodies  politic  and  corporate,"  and  that  connties  are  snob 
bodies.      WaUrbury  v.  Board  qf  Commissioners,  67. 

2.  Gabnishment  or  Codntt.  —  Public  policy  does  not  require  that  eountie* 
should  be  exempted  from  garnishment  when,  instead  of  being  exempted 
by  statute,  their  liability  to  the  process  is  within  the  law.  Waterburp 
▼.  Board  of  Commigsioners,  67. 

8.  Insolvent  Merchant  not  Liable  to  Attachment  fob  Shipping  Cot- 
TON  OCT  or  State  when.  — An  insolvent  merchant  residing  in  Mis> 
sissippi  does  not  subject  himself  to  attachment  by  shipping  to  hia 
commission  merchant  in  another  state  cotton  to  be  there  sold,  and  the 
proceeds  applied  to  the  payment  of  a  debt  due  to  the  latter,  where  the 
debt  exceeds  the  value  of  the  cotton  so  shipped.     Lotperutein  v.  Beta,  269. 

4.  Attachment  Levied  on  Property  of  Stranger  —  Right  of  the  Lat- 

ter to  Retake  and  Retain  Possession. — If,  after  a  writ  has  been 
levied  on  the  property  of  a  stranger  thereto,  he  quietly  and  peaceably 
repossesses  himself  of  it,  he  may  retain  it;  and  the  officer  who  levied  the 
writ  is  not  justified  in  using  forcible  means  to  regain  possession,  and  if 
he  does  so^  is  liable  to  an  action.  Should  be  wi^h  to  test  the  right  of 
the  owner,  his  remedy  is  to  bring  an  action  for  that  purpose.  Brownell 
V.  Durlcee,  743. 

5.  Priority  between  Attachments  ant>  Unrecorded  Conveyances.  — 

Until  a  sale  has  been  made  under  a  judgment  or  attachment,  the  lien 
acquired  by  it  is  subject  to  all  prior  unrecorded  deeds  and  equities  ex« 
isting  against  the  land.  The  lien  of  an  attachment  or  judgment  doea 
not  extend  beyond  the  actual  interest  of  the  debtor  at  the  time  of  the 
rendition  of  the  judgment  or  the  levy  of  the  attachment.  Hoj>t  r.  Blair, 
366. 

6.  Attachment  n  not  Dissolybd  by  the  Death  or  One  or  the  Dbtsniv 

ANTS,  if  the  action  is  revived  and  prosecuted  to  judgment  ia  the  manner 
provided  by  law.      Van  Klteck  v.  Hammell,  182. 
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ATTORNEY  AND  CLIENT. 

Knowlkdob  or  Attorney,  when  kot  Notice  to  Client.  —  One  who  em- 
ploys an  attorney  for  the  special  purpose  of  examining  an  abstract  of 
title  to  property  and  giving  an  opinion  thereon  is  not  chargeable  with 
knowledge  of  the  attorney,  acquired  in  another  transaction,  of  the  pen* 
dency  of  a  suit  which  may  affect  the  title  to  such  property.  TretUor  ▼. 
Polheti,  225. 

ATTORNEY'S  FEES. 
See  Bills  and  Notes,  6;  Costs;  Covenant,  1. 

BAILMENT. 

1.  Burden  ov  Pboof,  as  between  Bailor  and  Bailee,  is  as  Follows: 

The  bailor  must  prove  the  contract  of  bailment  and  the  delivery  of  the 
goods;  then  the  bailee,  if  he  wishes  to  exonerate  himself  from  liability 
for  their  loss,  must  show  the  fact  and  manner  of  loss;  and  the  bailor 
must  assume  the  burden  of  establishing  that  the  loss,  though  by  fire, 
was  due  to  the  negligence  of  the  bailee.  Lancaster  Mills  T.  MerchanW 
etc.  Co.,  586. 

2.  A  Gratuitous  Bailee  of  a  Certificate  of  Stock  is  Liable  fob  its 

Conversion,  if  he,  without  authority  from  its  owner,  delivers  it  to  the 
officers  of  a  corporation,  who  cancel  it  and  issue  a  new  certificate  to 
another  person,  though  such  delivery  may  have  been  occasioned  by  a 
forged  order,  and  the  bailee  acted  in  good  faith.  Huhbell  v.  Blandy, 
154. 

8.  Bailee  Convertino  Property  is  Answerable  therefor,  No  Matter 
HOW  Good  his  Intentions,  or  how  careful  he  has  been.  Uvhbell  v. 
Blandy,  154. 

4.  Void  Contract.  —  Where  one,  in  the  absence  of  any  contract,  becomes 
a  bailee  and  liable  for  the  safe  return  of  the  property  by  retaining  the 
possession,  the  fact  that  he  took  possession  under  a  void  contract  is  no 
defense.     Costellov.  Ten  Eyck,  128. 

See  Nboliobncb,  6;  Trovbb,  7;  Wabbhocsbmbk. 

BANKS  AND  BANKING. 

1.  Bond  of  Cashibb  of  Bank  Covers  Whole  Period  of  his  Sbbvice, 
WHEN. —  Where  the  cashier  of  a  bank  gives  to  it  an  official  bond,  reciting 
his  election  as  cashier,  and  conditioned  that  if  he  "shall,  for  and  during 
the  time  of  his  employment  by  the  said  bank,  whether  under  his  pres- 
ent election  or  under  any  subsequent  election  to  the  said  position,  or 
whether  under  its  present  organization  or  charter,  or  under  any  renewals 
or  extension  thereof,,  discharge  and  fulfill  with  integrity  and  fidelity 
the  trust  thereby  reposed  in  him,  and  faithfully'  and  honestly  execute 
the  duties  that  may  be  assigned  him,  then  the  above  obligation  to  be 
void,  or  else  to  be  and  remain  in  full  force  and  virtue,"  such  bond  will 
protect  the  bank  during  the  whole  time  of  his  service  as  cashier,  and 
during  the  existence  of  the  bank,  notwithstanding  the  law  required  the 
cashier  of  the  bank  to  be  elected  annually,  and  no  formal  election  was 
had  from  year  to  year.  And  the  executrix  of  a  surety  on  such  bond  is 
liable  for  a  breach  thereof,  although  such  breach  occurred  after  the 
death  of  the  surety,  and  after  the  bank  had  notice  of  his  death.     The 
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contiiinona  service  of  the  cashier,  beginning  In  a  formal  election,  and 
•zteniled  by  mutual  conseat  with  the  aoquieucence  of  all  parties  inter* 
ested,  is  sufficient  to  fix  the  liability  of  the  surety  on  his  bond.  Skacka- 
niaxon  Bank  v.  Yard,  521. 

5.  TuK  Cauuikr  or  a  Bank  is  Bound  to  EIxkbcisb  Rkasokabls  Skill, 

Cars,  and  Diliqenck  in  the  discharge  of  his  duties.  If  intrusted  with 
he  duty  of  making  loan,  he  is  not  liable  as  a  guarantor  of  the  solvency 
of  his  transaction,  nor  responsible  for  an  error  of  judgment,  where  he 
has  exercised  reasonable  skill,  diligence,  and  prudence.  WaUace  r.  Liii' 
coin  Sav.  Bank,  625. 

8.  Bank  Dirkctors  arb  not  Expkcted  to  give  their  whole  time  and  atten- 
tion to  the  business  of  the  corporation.  The  active  management  may  be 
left  to  the  cashier  and  other  agents  selected  by  the  directors,  whose  duty 
in  respect  to  such  cashier  and  agents  is  to  supervise,  direct,  and  control 
them.     WaUace  v.  Lincoln  Sav.  Bank,  625. 

4.  Directors  or  a  Bank  are  not  Held  to  be  Ltablb  roR  Ovbrdrafts 
BT  Costomers  who  are  people  of  character  and  of  business  integrity, 
though  not  having  property  from  which  payment  could  be  coerced, 
where  such  overdrafts  are  not  shown  to  have  been  anthorieed  by  the 
directors,  nor  are  they  shown  to  have  had  any  actual  knowledge  thereof, 
though  the  facts  of  such  overdrafts  could  have  been  ascertained  from  an 
examination  of  the  entries  upon  the  books  of  the  bank.  Watlaee  ▼.  Lin- 
coln Sav.  Bank,  625. 

6.  Directors  or  a  Bank  arb  not  to  bb  Held  Liable  roB  promissory 

notes  on  the  ground  that  they  had  been  permitted  to  become  barred  by 
the  statute  of  limitations,  unless  it  appears  that  they  were  solvent  as- 
sets, and  that  an  injury  resulted  from  the  failure  to  bring  an  action 
thereon  within  the  period  allowed  by  such  statute.  Wallace  v.  Lincoln 
Sav.  Bank,  626. 

6.  OvERDRArrs.  —  It  is  not  Nbcbssartlt  Negligent,  in  the  absence  of  a 

by-law  or  an  order  of  a  superior  officer,  for  a  cashier  to  pay  the  over- 
draft of  a  responsible  customer;  and  therefore  directors  of  the  bank  can- 
not be  held  liable  by  the  mere  proof  that  the  account  was  overdrawn, 
and  a  loss  sustained  thereby.     Wallace  v.  Lincoln  Sav.  Bank,  625. 

7.  Liabilitt  of,  for  Bills  Transmitted  to  an  Agent  for  (Jolleotion. 

—  A  bank  receiving  a  bill  for  collection,  payable  at  a  distant  point,  and 
which  must  therefore  be  transmitted  to  that  point  for  collection,  is 
thereby  impliedly  instructed  to  send  it  to  a  suitable  agent  at  the  place 
of  payment  for  collection,  and  such  agent,  when  selected  by  it,  becomes 
the  agent  of  the  owner,  for  whose  negligence  the  bank  cannot  be  held 
answerable.     Bank  v.  Cummings,  618. 

8.  Bank  Receiving  Draft  or  Check  in   Payment,  What  is  not. — If 

drafts  are  received  by  a  bank,  after  which  the  sender  authorizes  the 
bank  to  fill  up  a  check  for  the  amount  of  such  drafts,  and  the  bank 
thereupon  stamps  them  as  paid,  and  credits  their  amount  to  the  account 
of  a  depositor,  and  sends  the  drafts  and  the  check  to  its  correspondent, 
with  instructions  to  surrender  the  drafts  on  payment  of  the  check,  and 
thereupon  the  check  is  dishonored,  and  both  it  and  the  drafts  are  re- 
turned to  the  bank,  it  has  a  right  to  charge  back  to  such  depositor  the 
amount  with  which  he  was  so  credited,  because  the  bank  cannot  be  re- 
garded as  having  received  the  drafts  in  payment.  Bank  r.  CummingSf 
618. 

See  BiLUt  and  Notes,  26;  Bills  or  Lading,  3. 
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BENEVOLENT  SOCIETIES. 

1.  Thk  Decision  of  the  Tribunals  of  a  Benefit  Association  apon  th« 
rights  of  persons  presenting  death  claims  may  be  made  final  by  the  laws 
of  such  association,  and  if  so  made,  the  courts  will  not  interfere  with 
nor  review  such  decision,  there  being  no  claim  that  the  tribanala  of  tho 
association  acted  fraudulently,  or  in  any  manner  contrary  to  its  laws. 
Canfield  v,  Oreat  Camp,  186. 

t.  Definition  of  the  Words  "Related  to."  —  If  a  statute  permits  • 
beneficiary  member  of  a  society  to  designate  a  person  "  related  to  and 
dependent  upon  "  him,  who  shall  be  entitled,  under  certain  conditions, 
to  draw  from  the  society  a  sum  named,  a  relative  by  affinity,  if  selected 
by  the  member,  is  entitled  to  draw  such  sum.  Bennett  ▼.  Van  Riperf 
416. 

BILLS  AND  NOTES. 

I.  Consideration,  Promissory  Note,  whether  Neootiablb  ok  kot,  Im- 
ports. —  A  promissory  note,  whether  it  is  negotiable  or  not,  imports  a 
consideration.  It  is  not  necessary,  therefore,  to  express  a  consideration 
therein,  nor  is  it  necessary,  in  an  action  thereon,  to  allege  or  prove  a 
consideration.  The  burden  of  showing  a  want  of  consideration  is  npon 
the  defendant.     Carnvrright  v.  Oray,  4t2i. 

2. .  Promissory  Note  Payable  after  Death  of  Maker  is  Valid  Instrh- 
ment.  —  A  promissory  note,  although  by  its  terms  payable  after  the 
death  of  the  maker,  is  a  valid  instrument,  where  it  contains  a  promise 
to  pay  a  sum  certain  at  a  specified  time  after  his  death.  Carnwriijht  v. 
Oray,  424. 

3.  Contingency   not  Destroying  Negotiability.  —  A   stipulation   in  a 

promissory  note  to  pay  costs  of  collecting,  if  not  paid  at  maturity,  does 
not  destroy  its  negotiability.     Montgomei-y  v.  Crossthwait,  8.32. 

4.  Evidence.  —  In  an  action  against  the  iudorser  of  a  note,  who  alleges  a 

material  alteration  in  the  maker's  signature,  made  after  indorsement, 
evidence  by  the  holder  that  on  presenting  the  note  to  the  indorser  on 
or  about  maturity,  the  latter  examined  it  thoroughly  before  indorsing 
on  it  a  waiver  of  protest  and  notice  thereof,  is  admissible.  Montgomery 
V.  Crossthwait,  832. 
6.  Alteration  —  Estoppel  against  Indorsee.  —  Where  a  payee  indorses 
a  note  before  it  is  signed,  and  delivers  it  to  the  maker  to  sign,  so  as  to 
enable  him  to  obtain  money  for  their  joint  benefit,  he  is  estopped  from 
denying  the  authority  of  the  maker  to  sign  it  in  the  name  of  a  partner- 
ship of  which  he  is  a  member.     Montgomery  v.  Crossthwait,  832. 

6.  Stipolation  in  Note  for  Costs  Includes  Atporney's  Fee.  —  A  stip- 

ulation in  a  note  to  pay  all  costs  of  collecting,  not  less  than  ten  per 
cent,  will  include  a  reasonable  attorney's  fee  as  well  as  court  costs. 
Montgomery  y.  Crossthioait,  832. 

7.  Alteration  —  Addition  of  '*&  Co."  —  The  addition  of  "  4  Co. "  to  hia 

signature,  bj'  the  maker  of  a  promissory  note,  without  the  knowledge  or 
consent  of  the  indorser,  will  discharge  him,  although  such  addition  was 
made  without  authority  from  the  partnership.  Montgomery  v.  Cross- 
thwait, 832. 

8.  Alteration  — Waiver  of  Discharge.  — Wliere  the  indorser,  with  full 

knowledge  of  the  alteration  of  the  note,  indorses  and  signs  a  waiver  of 
protest  and  notice  thereof  on  the  note,  and  promises  to  pay  the  satne, 
h^  thereby  waives  the  discharge  otherwise  resulting  from  the  altera- 
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tion,  and  ratifies  tt,  althongh  the  waiver  is  macle  witTiont  any  oew  eo» 
tideration.  Montyomery  v.  CrosMhwait,  832. 
t.  Alteration  —  Bdrdkn  of  Proov.  —  Wheu  the  instrument  laed  on  doe» 
not  bear  on  its  face  any  evidence  of  alteration,  the  burden  of  proving 
that  it  has  been  altered,  after  indorsement,  is  upon  the  indorser  or 
party  relying  on  that  fact  to  defeat  a  recovery.  Moutgomei-y  v.  Cross- 
thwait,  832. 

10.  ALTEnATioN. — The  material  alteration  of  a  promissory  note  by  any  of 
the  parties  thereto  discharges  from  liability  thereon  all  other  parties 
not  coiisoitting  to  or  authorizing  such  alteration,  wliether  it  is  to  ihe 
benefit  or  detriment  of  the  parties  objecting.  Montgomery  v.  Cross- 
thwait,  8.^2. 

11.  Gendinen«.«w  or  Sionaturk  of  Maker  of  Note,  What  Sufficient  Evi- 
DENCE  OF.  —  Where  the  maker  of  a  promissory  note,  upon  being  inquired 
of  concerning  its  genuineness,  and  after  examining  it  tells  the  indorsee 
that  it  is  all  right,  evidence  of  this  fact  is  sufiBcient  to  warrant  the  jnry 
in  finding  that  his  signature  to  the  note  is  genuine.  West  Philadelphia 
Nat.  Bank  v.  Field,  662. 

12.  Promissory  Note  —  Judgment  against  Pledgor,  when  Conclusiv* 
against  Pledgee.  — The  pledgee  of  a  note  who  actively  consents  to  the 
prosecution  of  an  action  thereon  by  pledgor  against  the  maker,  and 
gives  the  note  to  the  pledgor  to  produce  at  the  trial  as  evidence  of  hi* 
right  to  recover,  is  estopped  by  the  rcult  of  that  action,  and  bound  by 
a  judgment  entered  therein  on  the  merits,  against  the  pledgee.  HL  Paul 
Nat.  Bank  v.  Cannon,  189. 

13.  Assignment  —  Contribution. — A  joint  maker  of  »  note  who  holds  it 
by  assignment  or  indorsement  from  the  payee  cannot,  by  indorsing  or 
assigning  it  to  a  third  person  before  maturity,  convey  any  right  except 
to  sue  for  contribution,  the  appearance  of  his  name  as  one  of  the  makers 
being  sufficient  notice  to  his  assignee  or  indorsee.  Stevens  v.  Hannan, 
125. 

14.  Pledgee  as  Bona  Fide  Holder  —  Limit  to  Recovery  on  Note.  — Al- 
though an  indorsee  of  negotiable  paper  before  maturity,  as  collateral 
security  for  a  debt  then  contracted,  stands  in  the  position  of  a  bona  fide 
purchaser,  and  may  recover  as  such  against  the  maker,  yet  if  the  latter 
can  show  a  good  defense  as  to  the  pledgor,  he  is  entitled  to  have  the 
recovery  limited  to  the  amount  of  the  principal  debt  for  which  the  col- 
lateral security  is  held.     Si.  Paul  Nat.  Bank  v.  Cannon,  189. 

16.  Indor-ser  not  Liable  on  his  Indorsement  by  Virtue  of  Present- 
ment TO  One  not  Named  in  Instrument.  —  Where  the  maker  of  a 
promissory  note  adds  to  his  signature  thereto  the  word  "agent,"  the 
indorser  cannot  be  made  liable  on  his  indorsement  thereof  without  proof 
of  presentment  to  and  notice  of  non-payment  by  the  person  who  signed 
it.  Presentment  to  another  person,  though  such  person  be  the  real 
principal,  is  not  effectual  to  bind  the  indorser.  The  word  "  agent,"  fol- 
lowing the  name  of  the  maker,  is,  in  the  absence  of  the  name  of  the 
principal,  merely  dearriptio  personce.     Stinson  v.  Lee,  257. 

16.  Notes  and  Inland  Bilus  —  Evidence  of  Dishonor.  — The  law  of  the 
state  where  an  action  is  brought  determines  what  is  evi^dence  of  pre- 
sentment and  dishonor  of  promissory  notes  and  inland  bills  of  exchange. 
Corbin  v.  Planters  NaL  Bank,  673. 

17.  Notes  and  Inland  Bills  —  Evidence  of  Dlshonob. — The  rule  thai 
protest  of  a  dishonored  foreign  bill  of  exchange  is  ordinarily  indispen- 
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■able,  and  that  the  notary's  certificate  of  protest  ?s  jyrirna  facte  evidenca 
of  presentment  and  non-acceptanca  «»r  non-payment,  does  not  extend 
to  promissory  notes  and  inland  bills.  As  to  these  the  protest  is  not  re- 
garded as  an  ofBcial  act,  and  in  the  absence  of  statute,  is  not  receivable 
as  evidence  of  dishonor.     Corbin  v.  Planters  Nat.  Bank,  673. 

18.  Notice  of  Dishonor  by  the  holder  of  a  note  or  inland  bill,  to  his  in- 
dorser,  where  the  parties  reside  in  different  places,  and  the  notice  is 
sent  by  mail,  must  be  mailed  in  time  to  be  sent  the  next  business  day 
after  dishonor,  if  practicable.     Cwbin  v.  Planters  Nat.  Bank,  673. 

19.  Foreign  Notes  or  Inland  Bills  —  Evidence  of  Dishonor. — Where 
a  promissory  note  or  inland  bill  is  payable  in  another  state,  the  nota- 
rial certificate  of  protest  thereof  made  in  that  state  is  not  evidence  of 
dishonor,  in  a  suit  brought  thereon  in  the  state  of  Virginia.  Corbin 
V.  Planters  Nat.  Bank,  673. 

20.  Waiver  of  Protest  by  Indorser —  Estoppel.  —  Where  an  indorser 
indorses  a  waiver  of  protest  and  notice  thereof  on  the  note,  and  prom- 
ises to  pay,  he  is  charged  with  knowledge  of  all  the  paper  contained  at 
that  time;  and  this  is  such  a  recognition  of  the  binding  force  of  the  con- 
tract that  he  is  thereafter  precluded  from  making  any  defense  based  -on 
matters  then  apparent  on  the  face  of  the  instrument.  Motitijomery  v. 
Crossthwait,  832. 

SI.  Nbgotiabilitt  Governed  by  Lex  Loci  Contractus.  —  Whether  a 
note  or  inland  bill  of  exchange  is  negotiable  or  not  is  governed  by  the 
Itx  loci  contractus,  although  the  remedy  is  governed  by  the  lex  fori.  Cor- 
bin V.  Planters  Nat.  Bank,  673. 

22.  NoN-PRODCcrioN  of  Promissory  Note  in  Suit,  What  Sufficient  Ex- 
cuse FOR.  —  Where,  in  an  action  by  an  indorsee  against  the  maker  of  a 
promissory  note,  the  plaintiff  shows  that  the  indorser,  to  whom  the  note 
was  surrendered  by  the  plaintiff  in  exchange  for  another  note,  the  name 
of  the  maker  of  which  was  forged,  had  fled  the  country  on  account  of  said 
forgery  and  others,  this  i?  a  sufiicient  ground  laid  to  excuse  the  non-pro- 
duction of  the  note,  and  to  justify  the  admission  of  secondary  evidence 
of  its  contents.      West  Philadelphia  Nat.  Bank  v.  Field,  562. 

23.  Evidence.  —  In  an  action  against  the  indorser  of  a  note,  the  maker  tes- 
tifying that  he  was  not  indebted  to  the  indorser  at  the  time  of  indorse- 
ment, but  admitting  that  he  had  received  a  loan  of  stock  from  him  on 
which  to  raise  money,  may  state  that  the  loan  of  the  stock  was  not  con- 
sidered a  debt  between  them.     Montgomery  v.  Crossthwait,  8;^>2. 

24.  Foreign  Notes  or  Inland  Bills  —  Presumption  as  to  Protest.  — 
In  the  absence  of  proof  that  the  note  or  bill  sued  on  in  Virginia  was 
protestable  by  the  law  of  the  state  where  it  was  made  payable,  the  pre- 
■nmption  prevails  that  it  was  not.     Corbin  v.  Planters  Nat.  Bank,  673. 

flk  Assignment  —  Right  of  Action.  —Where  the  effect  of  an  assignment 
of  a  note  is  to  render  it  non-negotiable,  the  assignee  may  bring  suit 
thereon  in  his  own  name;  and  if  such  is  not  the  effect,  the  indorsement 
thereof  by  the  assignee,  and  delivery  to  a  third  person,  entitles  the  lat> 
ter,  as  holder,  to  sue  in  his  own  name.     Stevens  v.  Hannan,  125. 

Si.  Deposit  as  Payment  of  Note.  — Sl'bsequent  Suit  by  Holder.  — 
Where  a  note  is  made  payable  at  a  certain  bank,  the  mere  de- 
posit of  money  in  that  bank  to  be  applied  in  payment  of  the  note  is 
not  a  payment,  unless  the  holder  has  deposited  it  for  collection.  The 
bank  receives  the  money  merely  as  agent  for  such  depositor,  and  the 
holder,  by  briui^ing  an  action  to  recover  such  deposit,  does  not  thereby 
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admit  payment  of  the  note,  nor  ia  he  preclnded  by  sach  action  from 
afterward*  seeking  to  recover  against  the  maker.  St.  Paul  NaL  Bank 
T.  Cannon,  189. 
87.  Indkmnity  aoainst  Lost  Notx  Susd  on  suoulu  bs  Rkquibed  whk.h. 
—  Where  the  maker  of  a  note  is  sued  thereon  by  an  indorsee  who  has  de> 
liTered  it  to  an  indorser  thereof  in  exchange  for  a  note  forged  by  such 
tndorser,  who  has  fled  the  country,  the  defendant  is  entitled  to  proteo- 
tioo  against  the  possibility  of  the  note  turning  op  in  the  hands  of  an 
innocent  hoMer  for  value;  but  the  court  can  give  such  proteutiou  by 
restraining  executioti  until  such  indemnity  is  given.  Wtst  Philadelphia 
XaL  Bank  v.  Field,  562. 

See  Ck>RFORATioN8,  6,  37;  Husbakd  and  Wifi;  Usukt,  1,  2. 

BILLS  OF  LADING. 

1.  Bill  or  LADtNO,  whkn  Justifikd  im  Delivsbimo.  —  If  a  bill  of  lad* 
ing  is  attached  to  a  time  draft,  the  transaction  ordinarily  implies  a 
sale  upon  credit,  and  that  the  bill  of  lading  is  retained  only  to  secure 
the  acceptance  of  the  draft,  and  is  to  be  delivered  upon  such  acceptance, 
nnless  there  are  instructions  to  bold  until  payment,  or  circuinataucea 
indicating  that  the  bill  is  to  be  held  to  secure  both  acceptance  and  pay* 
meut.     Bank  v.  Cuminings,  618. 

8.  Bills  ov  Lading,  Dklivkry  of,  withodt  Authokitt.  —  A  special  agent, 
authorized  to  deliver  a  bill  of  lading  only  upon  payment  of  the  bill  of 
exchange  drawn  against  the  goods  ana  attached  to  the  bill  of  lading, 
cannot  bind  his  principal  by  a  delivery  without  such  payment;  and  one 
thus  acquiring  a  bill  of  lading  indorsed  in  blank,  though  acting  in  good 
faith  in  the  regular  course  of  business  and  paying  value,  acquires  no 
title  as  against  the  principal.     Bank  v.  Cummings,  618. 

t.  Bill  op  Ladino  Taken  to  Order  of  CoNsiaNOR,  Delivert  or,  when 
MOT  Justified.  —  If  bills  of  lading,  taken  to  the  order  of  the  consignor, 
with  sigiit  time  drafts  thereto  attached,  are  indorsed  to  the  cashier  of  a 
bank,  through  which  tliey  were  to  be  transmitted  for  collection,  there  ia 
no  presumption  of  any  authority  on  the  part  of  the  bank  to  surrender 
the  bills  of  lading  upon  acceptance  of  the  drafts,  or  otherwise  than  upoa 
their  payment;  and  if  the  bank  makes  such  a  delivery,  it  is  unauthor* 
ised,  and  does  not  pa^s  the  title  to  the  property  described  ia  the  bills 
of  lading.     Bank  v.  Cummings,  618. 

See  Carriers,  2-5. 

BONA   FIDE  PURCHASERS. 
See  Bills  and  Notes,  14;  Debtor  and  Creditor;  Deeds,  0;  Ouabdiav 
AND  Ward;  Lis  Pendens;  Mortgages,  3;  Trusts,  4;  Vkmdob  ax9 
Vendee,  10,  11. 

BONDS. 

8m  Banks  ahd  Banking;  Executors  and  AmuNisnuTOBi,  i. 

BOUNDARIES. 
Bee  Deeds,  8;  Surveys. 

BREACH  OF  PEACE. 
BxBAOH  or  Peace  !■  a  violation  of  public  order,  a  disturbance  of  the  pablio 

tranquillity,  by  any  act  or  conduct  inciting  to  violence,  or  tending  t« 
provoke  or  excite  others  to  break  the  peace.     People  v.  Johnton,  1 16. 
See  Arrest. 
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BROKERS. 
See  Usury,  4-8. 

BURDEN  OF  PROOF. 
8m  Autbratior  or  Instruments,  1;  Bailmsnt,  1;  Bills  awd  Noras,  1, 
9;  Carriers,  6;  Corporations,  30;  Execution,  2;  Homicidb;  Nkoli- 
OKXO,  6;  Railboad  Companies,  31;  Wills,  3. 

BURGLARY. 
Assisting  in  the  Commission  of  What  One  Believss  to  be  a  Crime.  — 
Though  one  assists,  with  felonious  intent,  in  the  commission  of  what  he 
believes  to  be  a  burglary,  yet  if  the  person  whom  he  so  assists  has  no 
inch  intent,  and  is  merely  seeking  to  give  others  an  opportunity  to 
catch  his  assistant  while  committing  the  crime,  such  assistant  is  not 
guilty  of  burglary,  unless  in  the  assistance  which  he  rendered  he  com- 
mitted every  overt  act  necessary  to  constitute  that  crime.  State  v. 
Hayes,  360. 

CARRIERS. 

1.  Liability  fob  Loss  by  Unprecedented  Flood.  —  A  common  carrier  is 
not  liable  for  injury  to  goods  in  his  possession,  caused  by  an  unprece- 
dented flood  in  a  river,  and  coming  on  so  suddenly  that  it  could  not  be 
anticipated  by  human  knowledge  or  foresight,  nor  the  injury  prevented 
by  the  exercise  of  reasonable  diligence.     Smith  v.  Westei-n  Railway,  929. 

t.  Carrier  is  not  Liable  for  Loss  op  Goods  by  Fire  while  in  the 
Warehouse  of  its  Agent,  in  the  absence  of  negligence  on  the  part  of 
the  carrier  or  agent,  when  the  bill  of  lading  stipulates  against  liability 
for  loss  by  fire  during  the  time  the  goods  are  at  any  warehouse,  depot, 
etc.     Lancaster  Mills  v.  Merchants'  etc.  Co.,  586. 

Sb  Common  Carrier  is  Exempted  from  Liability  for  Loss  of  Goods  by 
Fire  if  the  Bill  of  Ladinq  Purports  to  Exempt  Him  from  liability 
from  loss  by  Are  at  any  depot,  station,  landing,  or  warehouse,  if  the 
property,  consisting  of  cotton,  is  destroyed  by  fire,  without  any  negli- 
gence of  the  carrier,  and  while  in  the  warehouse  of  a  press  company,  in 
which  it  was  necessary  for  it  to  be  for  the  purpose  of  compression  before 
shipment.     Lancaster  Mills  v.  Merchants*  etc.  Co.,  586. 

4.  Consideration  for  a  Stipulation  in  a  Bill  of  Ladinq  Exempting 
Carrier  from  Liability  for  a  loss  by  fire  while  the  property  to  be  car- 
ried is  in  a  warehouse,  depot,  or  station  will  be  presumed,  if  such  stipu- 
lation is  in  a  through  bill  of  lading,  and  a  through-rate  was  granted  for 
carriage  over  the  lines  of  more  than  one  carrier.  Lancaster  Mills  v. 
Merchants*  etc.  Co.,  586. 

B.  Neqlioence  —  Burden  of  Proof.  —  One  who  seeks  to  hold  a  carriei 
liable  for  a  loss  of  goods  by  fire  while  in  the  hands  of  a  warehouseman 
mast  allege  and  assume  the  burden  of  proving  that  such  loss  resulted 
from  the  carrier's  negligence,  if  the  bill  of  lading  purports  to  exempt 
the  carrier  from  liability  from  loss  by  fire  when  the  property  is  in  any 
warehouse.     Lancaster  Mills  v.  Merchants*  etc.  Co.,  586. 

6.  Insurance.  —  A  Carrier  has  Such  an  Insurable  Interest  in  thb 
Goods  Intrusted  to  it  for  carriage  that  it  may  insure  not  only  its  in- 
terest or  its  liability,  but  the  whole  value  of  the  goods;  and  upon  so 
doing,  may  collect  the  whole  value,  and  after  reimbursing  itself  for  ita 
special  loss,  hold  the  surplus  in  trust  for  the  owners.  Lancaster  Milla 
T.  Merchants*  etc  Co.,  586. 
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7.  Oahrirb  wot  Ltablv  »or  hot  ErrEcnwo.  —  A  common  carrier  which 
prooores  a  contract  with  a  cotton-press  company,  whereby  the  latter 
•gr«M  to  insure  all  goods  intrusted  to  it,  does  not  thereby  assume  the 
•bligatioa  to  insure  suoh  goods,  nor  make  itself  answerable  to  their 
owner  for  the  failure  of  the  press  company  to  insure  as  it  agreed  to  d& 
LcmeatUr  MiUi  r.  MercharUa  Oc  Co.,  586. 

See  Insuranos,  14;  Railroad  Compahim. 

CHARACTER. 
8m  Homioidb,  6;  Witmksscs,  3,  4 

CHATTEL  MORTGAOEa 

1.  Rboord  ov  a  Chattkl  Mortqagk  Execoted  in  an  AssumD  and  Ficm* 
nous  Namk  does  not  impute  notice  to  a  purchaser  who  finds  the  mort- 
gagor in  the  possession  of  the  property  mortpraged  and  purohasee  it  of 
him,  without  notice  that  he  had  made  the  mortgage  or  done  bosiness  in 
the  assumed  and  fictitious  name.     Mackey  v.  Cole,  728. 

t,  Chattkl  Mortqaok  wrrn  Reservation  or  Possession  and  Power  to 
SsLL  —  CoKSTRCcnoN. — A  mortgage  by  an  insolvent  debtor  of  the 
goods  and  fixtures  in  his  store,  reserving  the  possession  thereof  until 
the  maturity  of  the  debt,  with  reserved  power  of  sale  of  the  goods  in  the 
nsual  course  of  business,  but  with  no  reserved  power  of  sale  of  the  fix- 
tures, is  void,  at  the  instance  of  his  creditors,  as  to  the  goods,  but  valid 
as  to  the  fixtures,  in  favor  of  the  mortgagee,  who  has  no  knowledge  or 
notice  of  the  mortgagor's  insolvency.     Hayes  v.   WesicoU,  875. 

IL  Chattrl  Mortoaok  with  Reservation  of  Possession  —  Evidrno*  or 
Fraud  in  Mortoaoes.  —  A  chattel  mortgage  reserving  the  use  of  the 
goods  to  the  mortgagor  until  the  maturity  of  the  debt  does  not  necea- 
■arily  raise  an  implication  of  bad  faith  in  the  mortgagee,  or  establish 
aotual  evil  intent  in  him.  To  impute  bad  faith  to  him,  whether  by  con- 
struction merely  or  as  a  fact,  it  must  appear,  in  addition  to  the  benefit 
reserved  on  the  face  of  the  instrument,  that  he  was  charged  with  inquiry 
into  the  purposes  of  the  mortgage  by  a  knowledge  of  the  mortgagor's 
insolvency,  or  at  least  of  the  fact  that  he  was  indebted.  Hofftt  v.  Weal- 
«bM;876. 

CHECKS. 

See  Banks  and  BANKixa. 

CLOUD  ON  TITLE. 
L  Kqihtt.  —  Parties  not  in  possession,  and  without  remedy  at  law,  nay 

maintain  a  suit  in  equity  to  remove  a  cloud  from  the  title  to  land. 

Sneathen  v.  Sneathen,  .326. 
S,  Equitable  Jurisdiction  to  Remove  Cloud  on  Tnui  ia  prevantive  aa 

well  as  remediaL     Sneathen  v,  Sneathen,  326. 

CONCURRENT  NEGLIGENOK 
See  Nkolioencr,  2. 

CONDITIONAL  SALBSL 
See  Sales,  1-3. 

CONFESSIONS. 
See  Infants,  3. 
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CJONFLICT  OF  LAWa. 
See  Neoliqknce,  19. 

OONNECTINO   LINES. 
8m  Railroad  Companibs,  19-22. 

CONSIDERATION. 

Sm  Bnxi  Airs  Nona,  1;  Carriers,  4;  Hhsband  amd  Wets,  2, 14;  YmMl 

AMD  Vendee,  4. 

CONTRACTS. 
1.  Charaotkr  of,  how  Determined.  —  In  determining  the  real  character 
of  a  contract,  conrts  will  look  to  its  purpose,  rather  than  to  the  name 
given  to  it  by  the  parties;  and  if  one  construction  would  make  it  unrea- 
sonable, while  another  would  do  justice  to  both  parties,  the  latter  will 
be  adopted.  DedericJc  v.  Wolfe,  283. 
2.  Interpretation  of,  by  Aid  of  Extrinsic  Cikcumstances.  —  When 
a  cotton-press  company  receives  cotton  and  iasaes  dray  receipts  there- 
for, which  are  surrendered  by  the  owner  to  a  common  carrier,  which 
issues  'ts  bill  of  lading  for  the  cotton  described  therein,  the  obligation 
of  the  cotton-press  company  is  not  terminated  by  such  surrender,  nor 
is  it  wholly  measured  by  such  receipts;  but  in  order  to  determine 
the  extent  and  character  of  this  obligation,  we  must  look  to  the  course 
of  business  between  the  company  and  depositors  of  cotton,  its  rela- 
tions to  cotton  ouyers  and  shippers,  and  its  relations,  contractual  and 
otherwise,  to  the  carrier  who  issued  the  bills  of  lading  upon  its  dray 
receipts,  and  the  representations  made  by  its  officers  and  agents  to  those 
doing  business  with  it,  and  especially  to  those  who  took  and  surren- 
dered such  receipts.     Lancaster  Mills  v.  Merchants'  etc.  Co.,  586. 

3.  Agreement  to  Divulge  Sbcret  Pkocess  to  Vendee,  and  Keep  It  from 

All  Others,  Valid.  —  A  person  carrying  on  a  business  founded  on  a 
secret  process  known  only  to  himself  and  his  agents  may  sell  such  busi- 
ness, including  as  an  essential  part  thereof  the  secret  process,  and 
promise  to  divulge  the  secret  to  his  vendee,  and  to  keep  it  from  every 
one  else.  Such  an  agreement  is  not  in  general  restraint  of  trade,  noi 
opposed  to  public  policy,  but  is  a  reasonable  measure  of  nmtual  pro- 
tection to  the  parties,  imposing  no  restraint  upon  either  that  is  not  bene- 
ficial to  the  other,  and  is  therefore  valid,  especially  when  the  restriction 
is  limited  as  to  time.     Tode  v.  Oross,  475. 

4.  Negligence  —  Breach  of  Contract.  —  Third  Person  cannot  maintain 

an  action  for  injuries  resulting  from  a  breach  of  a  contract  between  two 
other  contracting  parties.     Baddy  v.  Missouri  P.  R'y  Co.,  333. 

fi.  Negligence  —  Injury  to  Third  Person — Breach  of  Contract. — 
Under  a  contract  between  a  railway  company  and  a  stone-quarry  owner, 
by  which  the  former  is  to  furnish  the  latter  with  cars  on  his  own  side- 
track, the  former  is  bound  to  furnish  cars  which  are  reasonably  safe  for 
the  use  of  the  quarry-owner  and  his  servants.  But  it  is  not  liable  to 
snch  servants,  not  parties  the  contract,  and  over  whom  it  has  no  con- 
trol, for  injuries  received  on  such  side-track,  and  resulting  from  its 
breach  of  contract  with  the  quarry-owner  in  furnishing  him  with  a  car 
with  defective  brakes.     Rod<ly  v.  Missouri  P.  R'y  Co.,  333. 

f.  Breach  of  Contract  to  Procure  Insurance  —  Measure  of  DAMAoxa 
—  A  contract  to  procure  the  insurance  of  property  for  the  benefit  of  ita 
AM.  ST.  Rkp..  Vol.  XXIV. -61 
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owner  ia  rery  different  in  its  legal  effect  from  the  absolnte  liability  of 
an  inanrer.  If  the  insurance  u  not  procured  as  atipnlated,  and  the 
property  is  subsequently  lost,  the  owner  cannot  recover  for  a  breach  of 
the  oontraot,  if  his  loss  was  in  fact  covered  by  insurance  effected  by 
himself,  and  the  breach  of  the  contract  to  procure  insurance  has  not 
damnified  him.  Lancaster  Mills  t.  Mercliants'  etc.  Co.,  6S6. 
y.  CoiTTRAOT  VOB  PsRSONAL  Sbrticis.  —  An  Oral  contract  for  personal  ser* 
▼iees  not  to  be  performed  within  one  year  from  its  execution  is  within 
the  statute  of  frauds,  and  void.     Lee  v.  Hill,  666. 

S.  SOBCONTRACi'OR  CUARQKABLE  WITH  NoTICS  OF  TeRMS  OF  OrIOIXAL  CON- 
TRACT. —  A  subcontractor  is  chargeable  with  notice  of  all  the  terms 
and  stipulations  of  the  contract  between  the  original  contractor  and 
the  owner,  and  is  bound  by  them,  whether  he  had  actnal  knowledge  of 
them  or  not.     Bevan  v.  Thackara,  629. 

See  AXATKMCHT,  8;  Bailment.  4;  Corporatioks,  6,  7;  Evidbmo%  t)  Plbai>- 

mo,  6. 

CONTRACTS  OF  SALR 
8m  Sriomo  PBRFORitANCK;  Vendor  amd  VBVsab 

CONTRIBUTION. 
See  Bills  and  Notes,  13. 

CONTRIBUTORY  NEGLIGENOBi 
See  Keolioknok 

CONVERSIONS. 
Bee  Bailment,  2,  3;  Taoyni 

CORPORATIONS. 

L  COKToaATiozr  D>  Facto  Exists  when,  from  irregularity  or  defect  fat  Its  or- 
ganixation  or  constitution,  or  from  some  omiasion  to  comply  with  the 
conditions  precedent,  a  corporation  de  jure  is  not  created,  but  there  has 
been  a  colorable  compliance  with  the  requirements  of  some  law  nnder 
which  an  association  might  be  lawfully  incorporated  for  the  purposes 
and  powers  assumed,  and  a  user  of  the  rights  claimed  to  be  conferred 
by  law,  or  in  other  words,  when  there  is  an  organization  with  color  of 
law  and  an  exercise  of  corporate  rights  and  franchises.  Snider  etc.  Co. 
V.  Troy,  887. 

S.  The  Rightful  Existence  of  a  Corporation  db  Facto  cannot  be 
Called  in  Question  in  a  collateral  proceeding.     Fiach  v.  UUman,  383. 

8.  A  Transfer  of  Property  to  or  by  a  Corporation  ds  Facto  will  be 
held  valid  and  binding  against  all  persons  except  the  state.  Finch  v. 
Ullman,  383. 

4.  Power  of  Private  Corporation  to  Sell  its  Plamt  aud  Retire 
from  Business.  —  A  private  manufacturing  corporation  has  the  right, 
with  the  consent  of  all  its  stockholders,  to  sell  its  plant  to  another  cor> 
poration  and  retire  from  business,  taking  in  payment  the  stock  of  such 
other  corporation.  And  the  fact  that  the  stock  so  taken  is  issued  to 
and  held  by  a  trustee  for  it  does  not  render  the  transaction  ultra  vires. 
Holmes  Mfg.  Co.  v.  Holmes  Co.,  448. 

Ik  Corporation  may  Take  Stock  of  Other  Corpobations  in  Payment 
QK  Debt.  —  Although  a  corporation  cannot  purchase  or  deal  in  the  stock 
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of  other  corporations,  nnleaa  it  is  expressly  anthorized  by  law  so  to  do, 
it  may  take  title  to  such  stock  in  payment  of  a  debt.  And  a  statute 
prohibiting  a  corporation  organized  under  it  from  using  any  of  its  funds 
in  the  purchase  of  any  stock  in  any  other  corporation  does  not  limit  its 
power  to  take  such  stock  in  payment  of  a  debt.  Holmes  Mfg.  Co.  r. 
Holmes  Co.,  448. 

6.  Ultra  Vires  Execctout  Contract.  —  While  an  uUra  virea  contract 

made  with  a  corporation  remains  executory  neither  party  to  it  is  estopped 
from  asserting  its  invalidity,  nor  can  either  enforce  it  against  the  other, 
eveu  though  the  fruits  of  the  contract  have  been  received  and  enjoyed. 
Long  V.  Geoi-gia  etc.  R'y  Co.,  931. 

7.  Ultra  Vires  Executed  Contract,  —  When  an  ultra  vire»  contract  mad 
with  a  corporation  has  been  fully  executed  by  both  parties,  neither  o{ 
them  can  assert  its  invalidity  as  a  ground  for  relief  against  it.  Long 
T.  Georgia  etc.  H'y  Co.,  931. 

8.  Any  Call  or  Assessment  Which  Requires  Some  of  the  Stockholders 

OF  a  Corporation  to  Pay  a  Hioher  Rate  than  Others  will  not  hi 
enforced.  A  call  must  be  made  on  all  alike,  or  it  will  be  void.  Hencti 
if  a  complaint  in  an  action  to  recover  an  assessment  shows  that  some 
of  the  stockholders  have  paid  forty  per  cent  of  their  subscriptions, 
while  others  have  paid  but  two  per  cent,  and  that  a  further  assessmeni 
of  thirty-five  per  cent  has  been  levied  upon  all  stockholders,  a  demurrei 
to  the  complaint  must  be  sustained,  on  the  gronnd  that  it  appears  there* 
from  that  the  assessment  was  unequal,  partial,  and  invalid.  Oreat  West- 
ern Tel.  Co.  V.  Burnham,  698. 

9.  Unequal    Assessment   against  a  Stockholder  of  a  Corporation, 

though  Made  by  a  Court  of  Another  State,  cannot  be  enforced 
by  action  in  this  state  against  a  stockholder  who  was  not  a  party  to 
the  proceeding  in  the  other  state.  O.ecU  Western  TeL  Co.  v.  Burnlvam, 
698. 

10.  Unpaid  Stock  Subscription  —  Pbescripiive  Presumption  of  Pay- 
ment. —  When  a  stockholder  in  a  corporation  is  sued  to  recover  his  un- 
paid subscription,  the  defense  of  prescriptive  presumption  of  payment 
is  sustained  by  proof  that  more  than  twenty  years  have  elapsed  without 
any  call  upon  him  for  payment,  and  without  any  recognition  by  him  of 
liability  on  his  part.     Semple  v.  Glenn,  894. 

11.  Calls  for  Unpaid  StDck  Subscriptions  —  Statute  of  Limitations. 

—  When,  by  the  terms  of  subscription  to  the  stock  of  a  corporation, 
payments  are  to  be  made  in  installments  as  may  be  called  for  by  the 
corporation,  the  statute  of  limitations  does  not  begin  to  run  in  favor  of 
the  subscriber  until  a  call  is  made  by  the  corporation  or  by  a  court  of 
competent  jurisdiction,  although  the  corporation  has  abandoned  its  char- 
ter, ceased  to  do  business,  and  has  assigned  all  its  property,  including 
unpaid  stock  subscriptions,  for  the  benefit  of  creditors,  so  that  calls  can- 
not be  made  in  the  mode  prescribed  by  the  contract  of  subscription. 
Semple  v.  Glenn,  894. 

12.  Subscriptions  to  Stock  —  Jurisdiction  of  Equity  to  Make  Calls. 

—  If  the  directors  of  a  corporation  neglect  or  refuse  to  call  in  unpaid 
subscriptions  to  stock  necessary  to  pay  the  claims  of  creditors,  equity 
will  take  jurisdiction,  and  make  the  requisite  calls.  Semple  ▼.  Olenn, 
894. 

13.  A  Stockholder  Suing  the  Directors  of  a  Corporation  for  theib 
NlOLlQBNCE  AND  MISMANAGEMENT  AS  SucH  must  be  regarded  as  suing 
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for  the  benefit  of  the  corporation;  and  its  creditors  and  share-holders, 
innocent  and  guilty,  as  entitled  to  share  proportionately  in  the  benefit* 
of  the  decree.  He  in  not  entitled  to  any  preference  or  priority  over 
other  cretiitors  or  stockholders.      H'aUtice  v.  Lincoln  Sav.  Bank,  625. 

14.  To  Entitle  a  Stuckholdbr  to  Bring  a  Suit  Which  should  hata 
BEEN  BnonaiiT  by  the  Corporation,  he  mnst  show  that  the  majority 
of  its  board  of  directors  had  wrongfully  refused  to  bring  such  action, 
where  the  corporation  has  not  parted  with  its  right  to  sa*.  Wallace  r. 
Lincoln  Sav.  Bank,  625. 

15.  Corporations,  Refusal  to  Sue.  —  The  mere  refusal  of  a  corporation  to 
bring  a  suit  will  not  authorize  any  stockholder  dissatisfied  with  its  de< 
cision  to  himself  institute  an  action.  It  must  further  appear  that  the 
refusal  was  wrongful.      Wallace  v.  Lincoln  Snv.  Bank,  625. 

16.  Corporations  d>  Facto  —  EIstoppkl  by  CoNTRAcr  with  —  Liability 
or  SrocKUULDER8  AS  Partners.  —  A  creditor  who  has  contracted  with  a 
de  facto  corporation  in  its  corporate  capacity,  and  within  the  scope  of 
its  assumed  powers,  is  estopped  to  deny  its  corporate  existence  and 
character,  and  cannot  charge  its  stockholders,  as  partners,  with  a  cor- 
porate debt,  in  the  absence  of  fraud.     Snider  etc.  Co.  v.  Troy,  887. 

17.  Books  of,  as  Evidence  of  Subscription  to  Stock.  —  When  the  name 
of  a  party  appears  on  the  books  of  a  corporation  as  a  stockholder,  the 
presumption  is,  that  he  is  the  owner  of  stock;  and  in  a  suit  against 
him  as  such  stockholder,  the  burden  of  proof  is  on  him  to  rebut  the  pre- 
sumption, and  to  show  that  his  name  was  placed  there  without  his 
authority,  express  or  implied,  and  tliat  be  had  no  notice  that  his  name 
thus  appeared.     Semple  v.  Olenn,  894. 

18.  Conclusiveness  of  Judomknt  against,  as  to  Unpaid  Stock  Sub- 
scriptions. —  A  judgment  against  an  insolvent  corporation  foreclosing  a 
deed  of  assignment  made  by  it  is  conclusive  on  the  stockholders  as 
to  all  corporate  matters,  and  property  rights  and  interests  in  tiie 
corporation.  It  cannot,  however,  operate  to  conclusively  fix  the  per- 
sonal liability  to  the  corporation  of  the  stockholders  not  made  parties 
for  unpaid  stock  subscriptions.  When  such  stockholders  are  subse- 
quently sued  by  the  trustee  appointed  under  the  decree  to  recover  the 
amount  of  their  unpaid  stock  subscriptions,  they  may,  notwithstanding 
the  decree,  show  that  they  are  not  stockholders,  though  their  names 
appear  on  the  books  of  the  corporation,  or  that  they  have  paid  their 
subscriptions  in  full,  or  that  presumption  of  payment  arises  from  lapse  of 
time.     Semple  v.  Olenn,  894. 

19.  A3.SIONMENT  BY  —  PRESUMPTION  OF  PAYMENT  OF  StOCK  SUBSCRIPTION. 
—  Wlieu  an  insolvent  corporation  makea  an  assignment  to  trustees^ 
they  may  at  once  call  in  unpaid  stock  subscriptions,  or  institute  suit 
for  that  purpose,  and  on  their  default  the  creditors  may  thus  call  them 
in;  but  the  holders  of  unpaid  stock  are  not  responsible  for  the  default 
of  the  trustees  or  of  the  creditors,  and  may  rely  upon  the  defense  of 
prescriptive  presumption  of  payment,  when  sued  for  unpaid  subscrip- 
tions after  a  great  lapse  of  time.     Semple  v.  Olenn,  894. 

20.  Suit  against  Directors  for  Mismanagement,  by  Whom  should 
BS  Brought,  —  A  suit  against  the  directors  of  a  corporation  for  their 
negligence  and  mismanagement  of  its  business  should  be  brought  by 
the  corporation;  but  if  it  is  disabled  from  suing,  —  as  where  the 
managing  agents  of  the  corporation,  its  officers  and  directors,  are  them* 
selves  to  be  defendants,  or  where  the  corporation  wrongfully  and  will* 


Index,  9G5 

•  fnHy  refases  to  sue, — then  a  court  of  equity  will  entertain  a  snit  by  • 
share-holder,  substituting  him  to  the  corporate  right  of  action.  WaU 
laee  v.  Lincoln  Sav.  Baiik,  626. 
SI.  AiTTHORiTT  OF  PRESIDENT  AS  AoENT.  —  The  fact  that  a  person  having 
the  active  conduct  of  the  business  of  a  corporation  ia  also  its  president 
does  not  operate  as  a  limitation  upon  the  powers  usually  exercised  by  its 
general  agents  or  managers.  His  anthority  is  not  limited  to  that  pos- 
sessed by  virtue  of  his  office  as  president,  but  is  incident  to  the  manage- 
ment of  the  l)usiness.     Ceeder  v.  Loud  etc  L.  Co.,  134. 

22.  A  Stockholder  of  a  Corporation,  though  He  has  not  Requested 
THE  Corporation  or  rrs  Dip.ectoks  to  Bring  Suit  against  the  late 
directors  for  their  negligence  and  mismanagement,  may  maintain  an 
action  on  behalf  of  himself  and  the  other  stockholders  and  creditors, 
if,  before  the  commencement  of  such  action,  the  corporation  made  » 
general  assignment  for  the  benefit  oi  its  creditors,  and  ita  assignee, 
after  being  requested  so  to  do,  refused  to  institute  any  action.  Wallace 
V,  Lincoln  Sav.  Bank,  625. 

23.  A  Stockholder  of  a  Corporation  cannot  Maintain  an  Actioic  against 
ITS  Directors  for  Improperly  Declaring  and  Paying  Dividends, 
and  thereby  causing  a  deficit.      Wallace  v.  Lincoln  Sav.  Bank,  625. 

24.  Directors  of  a  Corporation  are  not  Answerable  for  Losses  result- 
ing from  loans  made  by  its  cashier,  on  the  ground  that  they  neglected  their 
duties  by  intrusting  to  him  the  sole  management  of  the  affairs  of  the 
corporation  without  exercising  any  supervision  over  him,  if  he  was  not 
guilty  of  any  want  of  care  and  prudence  in  making  the  loans  or  in  tak- 
ing steps  to  secure  or  collect  them.      Wallace  v.  Lincoln  Sav.  Bank,  625. 

26.  Directors  of  a  Cokporation  are  not  Liable  for  Negligence  in  not 
Preventing  its  Cashier  from  making  loans  to  himself,  unless  it  ia 
shown  that  the  corporation  sustained  loss  as  a  direct  consequence  of 
such  negligence.      W^allace  v.  Lincoln  Sav.  Bank,  625. 

26.  Duties  and  Liabilities  of  Directors.  —  Directors  by  assuming  of- 
fice agree  to  give  as  much  of  their  time  and  attention  to  ita  duties 
aa  the  proper  care  of  the  interests  intrusted  to  them  may  require. 
If  they  are  inattentive  to  those  duties,  neglecting  to  attend  meet- 
ings of  the  board,  and  turning  over  the  management  of  the  corporate 
business  to  the  exclusive  control  of  other  agents,  they  are  guilty  of 
gross  negligence  with  respect  to  their  ministerial  duties,  and  liable,  if 
losa  results  to  the  corporation  from  breaches  of  trust  or  acts  of  negli- 
gence committed  by  those  left  in  control,  and  which  by  due  care  and  at- 
tention on  their  part  such  directors  might  have  avoided.  Wallace  v. 
Lincoln  Sav.  Bank,  625. 

27.  The  Diligence  Required  of  Directors  of  Corporations  in  the  dis- 
charge of  their  duties  is  that  exercised  by  prudent  men  in  their  own 
affairs,  being  that  degree  of  diligence  characterized  as  ordinary.  Wal- 
lace V.  Lincoln  Sav.  Bank,  625. 

28.  What  Constitutes  a  Proper  Performance  of  the  Duties  of  a  Di- 
REcroR  is  a  question  of  fact,  to  be  determined  in  each  case  in  view  of 
all  the  circumstances,  the  character  of  the  corporation,  the  condition 
of  its  business,  and  the  usual  methods  of  managmg  like  corporations. 
Wallace  v.  Lincoln  Sav.  Bank,  625. 

29.  Directors  are  Responsible  for  Loss  Resulting  from  the  wrongful 
acts  of  other  directors,  or  of  agents  of  tlie  corporation,  only  when 
•nch  loss  was  the  consequence  of  a  neglect  of   duty  in  the  directors 
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■oni^ht  to  Y>e  cliarged,  either  in  failing  to  snpervise  the  corporate  bnsfnesa 
with  attention,  or  in  neglecting  to  nse  proper  care  in  the  appointment 
of  such  agenta.      Watlaee  v.  Lincoln  Sav.  Bank,  625. 

80.  DiKKCTOBd'  Liability  —  Bcrdin  of  PBOor.— In  an  action  by  a  ttook> 
holder  against  the  directors  of  a  corporation  to  recover  for  losses  saf- 
ered  by  it  through  their  negligence  and  mismanagement,  the  bnrden  is 
npon  the  complainant  not  only  to  prove  the  louea  alleged,  but  to  show 
that  they  were  the  consequence  of  the  negligence  and  mismanagement 
of  the  directors.      Wallace  v.  Lmeoln  Sav.  Bank,  625. 

81.  SfATUTK  OF  LiMrrATioNs.  —  A  Suit  bt  a  Stockholdbr  against  the  Di- 
HKcroRS  OF  A  CokPORATiON  to  recover  for  injury  suflFered  by  it  through 
their  negligence  and  mismanagement  cannot  be  maintained,  if  the  right 
of  the  cori>oration  to  bring  such  suit  is  barred  by  the  statute  of  limita* 
tions,  because  a  share-holder  can  enforce  only  such  claims  as  the  cor- 
poration  itself  could  enforce.    Wallace  v.  Lincoln  Sav.  Bank,  625. 

82.  Presumption  of  Dirkctors'  Knowlkdoe.  —  A  director  in  a  suit  be- 
tween himself  and  the  corporation,  or  those  suing  npon  a  corporate 
right  of  action,  is  not  presumed  to  have  knowledge  of  all  that  ia  shown 
by  the  books  of  the  company.  The  presumption  of  knowledge  attach- 
ing  to  a  director  applies  only  in  suits  between  the  corporation  and  a 
stranger.      Wallace  v.  Lincoln  Sav.  Batik,  625. 

83.  Statute  of  Limitations.  —  Suits  against  the  DiRKcrona  of  a  Corpo- 
BATION  for  injury  suffered  by  it,  through  their  negligence  and  misman- 
agement, fall  within  that  clause  of  the  statute  of  limitations  providing 
the  time  within  which  actions  may  be  brought  upon  contracts,  because 
the  relation  of  a  director  to  a  corporation  implies  a  contract  that  be  will 
nse  ordinary  diligence  in  the  discharge  of  the  duties  of  his  office,  and  an 
action  for  omission  of  such  duty  is  an  action  for  a  breach  of  this  implied 
contract.      Wallace  v.  Lincoln  Sav.  Bank,  625. 

84.  Statutb  OF  Limitations.  —  Directors  of  a  Corporation  arb  not 
Trustees  in  whose  Favor  the  Statutes  of  Limitation  do  not  Run; 
and  a  suit  against  them  for  malfeasance,  misfeasance,  or  negligence  in 
office,  bronght  in  equity  by  a  stockholder,  is  subject  to  the  same  limita- 
tion as  if  it  were  an  action  at  law  by  a  corporation.  Wallace  r.  Lincoln 
Sav.  Bank,  625. 

85.  Power  of  Pkesident  to  C!ontract.  — The  president  of  a  business  cor- 
poration may,  without  any  special  authority  from  the  board  of  direc- 
tors, perform  all  acts  of  an  ordinary  nature  which  by  usage  or  necessity 
are  incidental  to  his  office,  and  may  bind  the  corporation  by  contracts 
in  matters  arising  in  the  usual  course  of  business.  The  rule  is  here  ap- 
plied to  notes  given  in  the  name  of  the  corporation  by  its  president  for 
the  purchase  price  of  mules.     Sparks  v.  Dixpatch  Transfer  Co.,  351. 

86.  AuTHORrrY  of  President  as  Agent.  —  The  president  of  a  manufactur- 
ing corporation,  who  is  in  the  active  conduct  and  management  of  the 
business,  must  be  presumed  to  have  all  the  powers  of  any  agent  exercis- 
ing like  control  and  management,  and  to  have  authority  to  do  what  is 
usually  and  ordinarily  done  by  such  agents  or  managers.  Ceeder  ▼. 
Loud  etc.  L.  Co.,  134. 

87.  Liability  on  Note  Sionkd  by  President  in  his  Name  Alone. —  When 
the  president  of  a  corporation  signs  a  negotiable  note  in  his  own  name 
alone,  with  nothing  on  the  instrument  to  indicate  that  he  is  acting  as 
the  agent  of  the  corporation,  parol  evidence  is  not  admissible  to  estab- 
lish such  agency.     Sparks  v.  Dispatch  Transfer  Co.,  361. 
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88.  AuTHORiTT  or  Presidkkt  as  Agent  nr  Emflotiwo  M«ir,  —  The  pres- 
ident of  a  lumber  manufacturing  corporation,  in  the  active  management 
of  its  business,  and  in  the  absence  of  proof  of  any  limitation  to  employ 
men,  or  that  authority  in  reference  thereto  had  been  conferred  npoa 
any  other  person,  has  authority  to  employ  men  by  the  season  in  the 
business  of  the  corporation.     Ceeder  v.  Loud  etc.  L.  Co.,  134. 

89.  Power  of  Agent, —  The  primary  intention  of  a  corporation  in  employ- 
ing an  agent  is,  that  he  shall  be  enabled  to  accomplish  the  purposes  of 
the  agency,  and  other  persons  are  invited  to  deal  with  such  agent  apon 
that  understanding.     Ceeder  \.  Loud  etc.  L.  Co.,  134. 

40.  The  Knowledge  of  the  Officers,  Agents,  and  Employers  of  a  Cor- 
poration, THROtTOH  Whom  It  must  Act,  is  Imputkd  to  It.  Johnson 
y.  First  Nat.  Bank,  722. 

41.  Assignee  of  All  Assets  of  an  Insolvent  Corporation,  after  such  as> 
sigiunent,  represents  the  corporation  as  well  as  its  creditors;  and  unless 
he  refuses  to  do  so,  is  alone  authorized  to  bring  an  action  against  the 
late  directors  of  the  corporation  for  their  negligence  and  mismanage- 
ment of  its  affairs.      Wallace  v.  Lincoln  Sav.  Bank,  625. 

42.  Ultra  Vires  —  Plea  of,  not  Permiited  to  Prevail,  whbrk  It  will 
NOT  Advance  Justice.  —  A  plea  of  ultra  vires  is  not  permitted  to  prevail 
where  it  will  not  advance  justice,  but  will  accomplish  a  legal  wrong. 
Where,  therefore,  a  corporation  having,  through  an  executed  contract, 
acquired  title  to  the  stock  of  another  corporation,  sells  it,  the  vendee 
cannot  defeat  an  action  to  recover  the  price  thereof  on  the  plea  that  the 
transaction  by  which  his  vendor  acquired  title  was  ultra  tires,  even  ad- 
mitting that  it  was  so.     Holmes  Mfg.  Co.  v.  Holmes  Co.,  448. 

43.  Minutes  of,  as  Evidence.  —  The  minutes  of  the  meetings  of  a  corpo- 
ration, if  identified  or  shown  to  be  correct  or  authoritatively  made,  are 
prima  facie  evidence  of  the  preliminary  proceedings  for  its  incorpora- 
tion, and  are  admissible  against  a  stockholder,  in  an  action  to  recover 
his  unpaid  stock  subscription,  to  show  that  in  the  subsequent  incorpo- 
ration of  a  second  company  to  succeed  the  first  there  was  no  material 
change  or  departure  from  the  original  character  and  purposes  of  the 
first  corporation.     Stmple  v.  Glenn,  894. 

See  Bailment,  2;  Banks  and  Banking;  Judgments,  13;  Limitations  of 
ACTI0N.S,  4;  Master  and  Servant,  10. 

COSTS. 
Costs  Inoludb  Attorney's  Fee.  —  The  term  *'  costs  "  denotes  In  its  legal 
sense  not  only  the  expenses  incurred  by  reason  of  being  a  party  to 
legal  proceedings,  but  also  the  charges  which  an  attorney  is  entitled  to 
recover  from  his  client  for  his  professional  services.  Williams  v.  Flovh 
era,  772. 

See  Covenants,  1. 

CO-TENANCY. 
L  Mortgage  of  Undivided  Interest  of  One.  — Where  seven  ehildreii,  ai 
heirs  of  their  deceased  father,  are  tenants  in  common  of  lands  lying  in 
several  different  counties,  a  mortgage  by  one  of  them  of  his  interest  as 
heir  and  distributee  in  the  land  lying  in  a  specified  county  will  convey 
only  his  undivided  one-seventh  interest  in  the  land  lying  in  the  county 
specified,  and  not  his  undivided  interest  in  all  the  lands  lying  in  the 
different  counties;  and  if,  on  partition  of  all  the  lands  in  the  different 
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etranttes,  one  half  of  the  mortgaged  tract  is  allotted  to  the  mortgagor, 
M  his  entire  interest  in  all  the  lands,  the  estate  of  the  mortgagee  is  not 
thereby  increased  or  extended.     Home  v.  Deva,  783. 

5.  Hdsband  or  Tkmant  in  Common  cannot  Puuchasb  Interest  or  hkb 

Co-tenant  at  Tax  Sale.     Rolunaon  v.  LtioU,  254. 

IL  Purchase  or  Tax  Title  by  Tenant  in  Possession  —  Partition  to 
Prevent  Adverse  Posskssion. —  When  a  co-tenant  in  possession  of 
the  common  property,  under  an  express  agreement  binding  him  to  pay 
the  rent,  allows  the  land  to  be  sold  for  unpaid  taxes,  and  becomes  the 
purchaser  by  redeeming  tlierefrom,  the  otiier  co-teuants  may  repudiate 
the  contract,  and  by  partition  proceedings  prevent  the  adverse  occu- 
pancy under  the  tax  title  from  maturing  into  a  perfect  title  by  adverse 
possession.     Donnor  v.  Quarlermat,  778. 

4i  Acquisition  or  Tax  Title  by  Co-tenant. —  A  co-tenant  in  possession 
ander  an  agreement  expressly  binding  him  to  pay  the  taxes  in  considtr- 
ation  of  occupancy,  without  the  payment  of  rent,  cannot,  by  allowing  the 
land  to  be  sold  for  unpaid  taxes  and  redeeming  therefrom,  acquire  any 
title  as  against  his  co-tenants.  The  tax  title  thus  acquired  inures  to 
the  benefit  of  them  alL     Donnor  v.  Quai-teiTnag,  778. 

6.  Purchase  or  Tax  Title  against  the  common  property  by  one  co-tenant 

inures  to  the  benefit  of  all  the  co-tenants.  Tiie  purchaser  thereunder 
can  claim  no  benefit,  except  as  a  basis  to  compel  the  remaining  co-tcn« 
ants  to  reimburse  him  for  their  ftro  rata  share  of  the  common  burden  on 
the  land.  Donnor  v.  Quartei-maa,  778. 
0.  Notice  —  Tax  Sale.  — Notice  to  one  tenant  in  common  of  proceedings  to 
subject  the  common  property  to  sale  for  unpaid  taxes  is  not  notice  to  the 
other  tenants,  nor  does  it  prejudice  their  rights.  Such  sale,  without 
notice  to  all  the  co-tenants,  is  void.  Howze  v.  Dew,  783. 
See  Partition. 

COUNTIES. 
See  Attachment,  1,  2;  Courts. 

COURTS. 
Courts,  when  do  not  Act  Judically.  — Each  county  court  in  Missouri  is 
given  power  to  transact  all  county  and  such  other  business  as  may  be 
prescribed  by  law,  and  to  audit,  adjust,  and  settle  all  accounts  to  which 
the  county  shall  be  a  party,  and  an  appeal  is  allowed  in  any  case  in 
which  an  account,  or  any  part  thereof,  is  rejected;  but  the  action  of  the 
court  is  not  judicial,  and  its  allowance  of  an  account  has  not  the  effect 
of  a  judgment,  and  does  not  preclude  the  county  from  resisting  an  action 
upon  an  account  after  its  allowance.  Seara  v.  Stone  County,  378. 
See  Appeal,  1. 

COVENANTS. 
L  Covenant  or  Warranty  or  Remote  Vendor  —  Measure  or  Damaobe 

Recoverable  upon,  by  Evicted  Vendee.  —  The  measure  of  damages 
recoverable  by  an  evicted  vendee  upon  a  covenant  of  warranty  of  a  re- 
mote vendor  is  not  limited  to  the  price  paid  by  such  vemiee  to  his  im- 
mediate vendor,  but  is  the  value  of  the  land  attlie  time  of  its  conveyance 
by  such  remote  vendor,  wliich  value  is  conclusively  determined  by  the 
price  paid   to  him  for  it,  together  with   interest  on  such  price  for  so 
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long  a  time  as  such  evicted  vendee  has  been  held  liable  to  the  owner  for 
mesne  profits  and  the  taxed  costs  expended  by  him  in  defending  the  suit 
in  ejectment.  Bat  he  cannot  recover  his  attorney's  fees,  nor  costs  not 
taxed.  Brooks  y.  Black,  259. 
2.  Party  to  Contract  Liable  fob  Breach  of  Covenant  Committed  by  hi3 
Agents  when.  —  Where  a  party  to  a  contract  covenants  that  neither 
he  nor  his  agents  will,  for  a  limited  time,  do  certain  specified  acts,  the 
doing  of  snch  acts  by  said  agents,  or  either  of  them,  within  such  time, 
will  constitute  a  breach  of  the  covenant  by  the  covenantor,  although  he 
himself  does  no  personal  act  in  violation  of  the  covenant.  While  it  is 
his  exclusive  covenant,  it  relates  to  the  actions  of  others,  and  if  they  do 
what  he  agreed  that  they  would  not  do,  it  is  a  breach  by  him,  although 
not  his  own  act.     Tode  v.  Oross,  475. 

See  Damages,  2. 

CRIMINAL  LAW. 

Decoys  and  Criminals.  —  When  one  who  is  willing  to  commit  a  crime  acts 
in  concert  with  another,  who  is  seeking  to  decoy  him  and  to  secure  his 
apprehension  and  punishment,  if  each  of  the  acts  essential  to  the  perpe- 
tration of  the  crime  is  done  by  the  defendant  with  criminal  intent  his 
guilt  is  complete,  no  matter  what  motives  may  prompt  or  what  acts  may 
be  done  by  the  party  who  is  apparently  assisting  him,  but  the  defend- 
ant, though  present  with  a  criminal  intent,  cannot  be  charged  with  any 
of  the  acts  of  the  decoy,  whose  intent  is  not  criminal.  Hence  the  de- 
fendant can  be  convicted  of  such  crime  only  as  resulted  from  his  own 
overt  acts.     State  v.  Hayes,  360. 

See  Appeal,  10,  12;  Arrest;  Assault;  Breach  of  Peace;  Burglary; 
Evidence,  6;  Homicide;  Infants,  2,  3;  Judgments,  14-17;  Larceny. 

CUSTOM. 
See  Usury,  6. 

DAMAGES. 

1.  Damages  Recoverable  for  a  Wrong  are  not  diminished  by  the  fact 

that  the  party  injured  has  been  partly  indemnified  for  his  loss  by  insur- 
ance efifected  by  him,  and  to  the  procuiement  of  which  the  wrong-doer 
did  not  contribute.     Dillon  v.  Hunt,  374. 

2.  Actual  Damages  for  Breach  of  Covenant  Liquidated  by  Naming 

Specific  Sum  as  Stipulated  Damages  when. — Where  the  actual 
damages  for  the  breach  of  a  covenant  will  be  necessarily  wholly  uncer- 
tain and  incapable  of  being  ascertained,  except  by  conjecture,  an  in- 
tention to  liquidate  them  is  shown  by  the  parties  to  the  agreement  by 
their  providing  that  a  sum  named  shall  be  as  stipulated  damages;  and 
the  use  of  the  word  "penalty,"  under  such  circumstances,  is  not  con- 
troHing.  Tode  v.  Oi-oss,  475. 
See  Contracts,  6;  Covenant,  1;  Ejectment,  3;  Executions,  2;  Justices  of 
THE  Peace,  1;  Railroad  Companies,  30;  Telegraph  Companies,  2; 
Vendor  and  Vendee,  1-3,  7. 

DEATH. 
See  Attachment,  6;  Abatement;  Lease,  6;  Partnership,  2. 
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DEBTOR  AND  CREDITOR. 
BvBROOATioH  WILL  NOT  Bi  Enforobd  to  the  prejadioe  of  •  boma  Jtde 
Mat  parchasor.     Ahem  r.  Freeman,  206. 
Se«  Inhukancb,  1. 

DECLARATIONS 
See  Evidence,  7. 

DECOYS. 
See  Criminal  Law. 

DEED  OP  SETTLEMENT. 
See  Husband  and  Wivk,  18. 

DEEDS. 
L  Word  "  Heirs,"  in  Deed,  Construed  as  Meaning  Children  when. 

—  Where,  from  the  language  of  a  deed  and  from  the  circumstances  sur- 
rounding its  execution,  it  appears  that  the  grantor,  in  using  the  word 
"heirs,"  meant  children,  it  will  be  so  construed,  and  effect  thus  given 
to  the  instrument,  notwithstanding  the  general  rule  that  a  conveyance 
to  the  heirs  of  a  person  living  is  void  for  uncertainty.  In  this  re:jpect 
there  is  no  distinction  between  grants  and  wills.     Heath  v.  Hewitt,  438. 

2.  How  SHOULD  BE  CONSTRUED.  —  The  Construction  of  a  grant  must  be 
favorable,  and  as  near  the  meaning  and  intention  of  the  parties  as  the 
rules  of  law  will  admit,  and  to  ascertain  this  intention,  parol  evidenoe 
may  be  resorted  to,  not  to  contradict  or  vary  the  words  of  the  grant, 
but  to  show,  from  the  situation  and  conditions  of  the  subject-matter, 
what  meaning  the  parties  attached  to  the  words  used,  especially  in  mat- 
ters of  description.      Lego  v.  Medley,  706. 

8.  Delivery  of  Deed  during  Lifetime  of  Grantor  is  an  essential  ele- 
ment of  a  valid  transfer  of  the  title  of  real  estate,  because  a  deed  can- 
not be  made  to  perform  the  functions  of  a  will,  but  the  delivery  need 
not  be  made  to  the  grantee  in  person.     Sneathen  v.  Snenthen,  326. 

4.  Delivery  by  Third  Party.  —  The  rule  that  a  grantor  must  part  with 
all  dominion  and  control  over  bis  deed  does  not  mean  that  he  must  put 
it  out  of  his  physicial  power  to  procure  repossession  of  it.  It  is  suffi* 
cieut  that  the  deed  is  delivered  to  a  third  person  for  the  grantee  with- 
out reservation,  and  with  intention  tliat  it  shall  take  effect  and  from 
that  time  operate  as  a  transfer  of  the  title.     Sneathen  v.  Snenthen,  326. 

6.  Delivery  by  Third   Party. — Wife  of  Grantor  may  be  the  third 

party  to  whom  the  grantor  delivers  the  deed  for  the  grantee.  Sneallien 
V.  SneaVien,  326. 
C  Delivery  by  Third  Person.  —  A  deed  delivered  by  the  grantor  to  a 
third  person  to  be  delivered  to  the  grantee,  and  by  such  third  person  so 
delivered,  is  valid,  though  the  grantor  is  dead  at  the  date  of  the  last 
delivery.  In  such  case  it  should  appear  that  the  grantor  parted  with 
all  dominion  and  control  over  the  instrument,  intending  it  to  take  effect 
as  a  present  transfer.  Such  intent  may  be  manifested  by  acts  or  words, 
or  by  both.     Sneathen  v,  Sneathen,  326. 

7.  Infant  Grantee  —  Presumption.  —  When  the  grantee  in  a  deed  is  an 

infant,  the  law  presumes  assent  on  his  part  to  the  beneficial  conveyance; 
and  knowledge  thereof  and  of  its  delivery  are  not  eaaentiaL  Sneathat 
w.  Sneat/ien,  326. 
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§.  Faroe.  Evidewcb  is  Admissiblk  to  Show  this  Bonin>ABi«  o»  a 
Tkaot  or  Land  which  has  been  excepted  by  the  grantor  from  hia  deed, 
by  the  description,  "  one  acre  from  the  southwest  comer  of  the  south- 
west quarter  of  the  southwest  quarter  of  section  9,  together  with  the 
buildings  thereon";  and  if  it  appears  from  such  evidence  that  the 
grantor  was,  at  the  time  of  executing  the  deed,  and  ever  thereafter,  in 
possession  of  a  dwelling  and  out-buildings,  and  a  tract  of  land  sixteen 
rods  long  from  east  to  west,  and  ten  rods  wide  from  north  to  south,  on 
which  such  buildings  were  situated,  and  that  an  acre  cannot  be  laid  off 
at  such  southwest  corner  which  will  include  all  such  buildings  without 
being  of  the  dimeusions  named,  and  without  excluding  the  whole  of  a 
highway  running  along  the  south  side  of  the  lands  described  in  the  ex- 
ception, then  such  exception  must  not  be  considered  as  calling  for  a 
tract  in  a  square  form,  but  as  embracing  such  parallelogram,  and  exclud- 
ing all  of  such  highway.     Lego  v.  Medley,  706. 

P.  A  Purchaser  bt  a  Quitclaim  Deed  for  Valub  acquires  title  aa 
against  every  prior  unrecorded  deed  and  every  instrument  in  writing 
which  may  be  recorded  whereby  the  real  estate  conveyed  may  be  af- 
fected in  law  or  in  equity;  but  equities  which  arise  from  transactions 
or  a  state  of  facts  not  required  to  be  in  writing  or  recorded  are  not  cut 
off  by  a  quitclaim  deed.     Hope  v.  Blair,  366. 

See  AcKNowLBoaiiBNTS;  Attachment,  5;  Frauduleki  CONyKTANOESk  1, 2; 
Mines  and  Mininq. 

DEFINITIONS. 
"Agent."    Stlnson  ▼.  Lee,  257. 
"Attempt."    Jackson  v.  State,  860. 
"&  Co."    Montgomery  v.  Crossthwait,  832. 

"Bodies  politic  and  corporate."     Waterbury  ▼.  Board  qf  Commisshnertt  67. 
"Breach  of  peace."    People  v.  Johnson,  116. 
"  Consider."    Bancroft  v.  Otis,  904. 
Conversion.     Boiling  v.  Kirby,  789. 
"Costs."     Williama  y.  Flowers,  712. 
De  facto  corporation.     Snider  v.  Troy,  887. 
"Due  diligence."    McCracken  v.  Flanagan,  481. 
Duress.     Cnbbs  v.  Sowle,  166. 
"  Engineer  was  whooping  them  up  pretty  fast  that  morning."    Alabama  etc 

B.  B.  Co.  V.  Hill,  764. 
"Habitual  drunkard."    Bade  v.  Nass,  717. 
"  Heirs."     Heath  v.  Hewett,  438. 
"  Here  he  is."    Maury  v.  Stale,  291. 
"Hire."    Farquhar  v.  McAlevy,  Wl. 
"Hold  it  admissible  for  what  it  was  worth."    Louiv^Uetc,  R.  R,  Co,  r. 

Hall,  863. 
Impotency.     Payne  v.  Payne,  240. 
"Island."    Butler  v.  Grand  Bap'tds  etc  R,  R.  Co.,  84. 
"Issue."    Parkhurst  v.  Harrower,  507. 
Jurisdiction.     Hope  v.  Blair,  366. 
Lease.     Farquhar  v.  McA  levy,  497. 
"  May  look  to."    Bancroft  v.  Otis,  904. 
"Negligence."     Roddy  v.  Missouri  etc.  R'y  Co.f  333. 
OfiBcer  de  facto.    Dabney  v.  Hudsont  276. 
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"One  acre  from  the  eonthweat  corner  of  the  south  west  qn&rter  of  the  eontb- 
west  quarter  of  section  nine  (9),  together  with  baildings  thereon." 
Ltgo  ▼.  Medley,  706. 

*'One  iron-gray  horse,  a  gelding."    State  ▼.  McDonald^  25. 

Payment  of  loaa.     Lanciuter  Mdla  r.  Merchants'  etc  Co.,  566. 

"  Penalty. "     Tode  t.  Gross,  475. 

"Person."     Waterbury  r.  Board  of  CommissionfTS,  67. 

Private  wharf.     Compton  t.  Nankins,  823. 

Privileged  communication.     Rude  v.  Nass,  717. 

"Reasonable  diligence."     OuUerman  v.  S/tarvejf,  218. 

"  Related  to."    BenneU  v.   Van  Riper,  416. 

"Relations."    BenntU  v.   Van  Riper,  4\6. 

Retail  liqnor  seller.     Barden  v.  Montana  Club,  27. 

Subject-matter  of  a  suit     Hope  r.  Blair,  366. 

Trade-mark.     Hoyt  r.  Boyt,  575. 

DEVISES. 

1.  CoNSTRCcnoN  —  Fei-sihflb.  —  When  a  will  gives  the  legatee  therein 

an  estate  for  life,  with  power  to  sell,  and  to  possess  and  enjoy  it  daring 
life  as  if  she  enjoyed  a  fee-simple  estate  therein,  with  remainder  to  the 
testator's  nephews  and  nieces,  the  legatee  takes  an  estate  in  fee-simple 
absolute,  and  the  remainder  over  is  void  for  repugnancy.  Bowem  r. 
Bowen,  664. 

2.  Construction  —  Estati  iv  Fbe.  —  Where  a  testator  by  will  bequeaths 

his  estate  to  his  five  daughters  alisolutely,  and  then  provides  that  the 
share  bequeathed  to  one  of  them  shall  be  held  by  his  executor  for  her 
sole  use  and  benefit  during  her  life,  and  at  her  death  the  balance,  if 
'^y»  to  go  to  her  children,  she  will  take  an  estate  in  fee-simple,  the 
limitation  over  being  void  for  repugnancy.     Hall  v.  Palmer,  653. 

t.  Construction  —  Crbation  ot  Life  Estate.  —  Where  a  testator  de- 
rises  land  to  his  son  for  life,  with  remainder  to  his  issue,  if  any  there 
be  at  the  time  of  his  death,  in  fee-simple,  the  issue  of  any  deceased  child 
to  take  the  same  share  and  estate  as  the  parent  would  have  been  enti- 
tled to  if  living  at  the  death  of  the  said  son,  and  on  failure  of  issue  of 
said  son  or  of  his  deceased  child  or  children,  the  land  to  go  to  the  testa- 
tor's heirs  at  law,  the  son  will  take  only  a  life  estate,  because  the  word 
"issue  "  means  only  those  children  and  grandchildren  of  the  son  who  are 
living  at  the  time  of  his  death.     Parkhurat  v.  Harrower,  607. 

4.  SPBNDTURirr  Trusts  —  Wills  Exempting  Bequests  from  Execution. 
—  If  a  testator  by  his  will  sets  apart  real  and  other  property  in  the  hands 
of  his  executor,  to  be  by  him  held  in  trust  for  the  testator's  brother,  de- 
claring that  the  profits  of  such  property  are  set  apart  under  the  super- 
intondence  of  the  executor  for  the  use  of  the  brother,  bat  that  neither 
the  estate  nor  profits  "shall  be  bound  for  his  past  debts,  or  future  debts 
or  liabilities  other  than  decent  and  comfortable  support,"  and  at  his 
death  that  the  property  shall  pass  to  C.  Y.  M.,  the  beneficiary  does  not 
take  any  absolute  property  in  the  profits  of  the  estate  which  he  might 
have  assigned  or  aliened,  nor  can  such  profits  be  reached  by  a  credittMr's 
bill  against  him.     Qarland  v.  Oarland,  682. 

DIVORCE. 
8«e  Mabblaob  and  Divobol 
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DOWER. 
Bee  Adtkrsk  Possession,  4. 

DRAl'TS. 
Im  Banks  and  Bamkino;  Bills  ov  LAnna^  L 

DRAINAGE. 
See  Riparian  Riqhts,  4. 

DURESS. 

1.  DiTRKSs  Exists  when  there  is  a  fear  of  imprisonment  incited  by  threats. 

Cribbs  v.  Sowle,  166. 

2.  Recovery  o»  Monet  Extorted  by  Duress,  — If  a  man  seventy  yean 

of  age  is  threatened  with  criminal  prosecution,  and  on  account  of  his 
•ge  and  bis  ignorance  of  the  law,  be  is  so  put  in  fear  that  his  will  is  over* 
come  and  he  pays  money  to  another,  not  of  his  own  free  will,  but  be- 
cause of  the  fear,  the  money  is  paid  under  duress,  and  may  be  recovered. 
—  Cribbt  V.  Sowle,  166. 

EJECTMENT. 

1.  Common  Sourob  of  Title.  —  If  both  parties  to  an  action  claim  to  have 

derived  title  from  the  same  person,  neither  is  required  to  show  title  in 
him.     Finch  v.  Ullman,  383. 

2.  Statote  of  Limitations  against  Equitable  Titls.  —  One  who  has  an 

equitable  title  to  realty,  though  be  has  no  right  to  recover  possession  by 
an  action  at  law,  has  a  real  and  substantial  right  to  the  land  and  its  pos* 
session,  which  can  be  extinguished  only  by  an  actual,  consecutive, 
adverse  possession  for  the  time  required  to  extinguish  legal  title  by  pre- 
scription.     Sherwood  v.  Baker,  399. 

8.    DAMAaE.S   IN   AN    ACTION   OF   EJECTMENT   MAT  INCLUDE   THE   ReNTS   AND 

Profits  Accruing  after  the  Commencement  of  the  Action,  down 
to  the  time  when  the  assessment  of  damages  is  made.     Hope  v.  Blair, 
366. 
S«e  EviDXNCB,  4;  Executors  and  Administrators,  6;  Judomknts,   11} 
Vendor  and  Vkndkk,  8. 

EMINENT  DOMAIN. 
See  Telegraph  Companies. 

EMPLOYER  AND   EMPLOYES. 
See  Master  and  Servant. 

EQUITABLE   CONVERSION. 
See  £lxscuT0RS  and  Administratobs,  L 

EQUITY. 
BquiTY  JtTRiSDicnoN  —  Account. — Equity  has  no  jnrisdiotioa  in  easss 
of  account,  where  the  remedy  at  law  is  complete  and  adequate.  Henos 
when  one  is  employed  to  buy  wood  at  a  iixed  price  per  cord,  and  the 
only  issue  in  dispute  is  the  amount  bought  and  the  sum  due,  equity  has 
no  jurisdiction  to  enjoin  an  action  at  law  brought  to  recover  such  sum. 
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although  the  aeeonnt  la  long,  and  mnch  of  !t  Ii  disputed.     Oodtttm  ▼. 
Bland,  678. 
8m  Cloud  or  TnxB;  Corporations,  12;  Ezecdtors  and  Adutnistratoss 
S,  6;  Fbausduuit  CoMTxrAMOKg,  1;  Pabtitioh,  1;  Tbusti,  2. 

ERROR. 
See  Appbau 

ERROR  (WRIT  OP). 
8m  Abatbukmt,  4;  Habeas  Corpus,  i. 

ESTATES. 
8m  Dkyises;  Minks  and  MnriNO. 

ESTATES  OF  DECEDENTS. 

8m  ExBCUTORS  and  AOMINISTRATOSa. 

ESTATES  IN  ENTIRETY. 
8m  Husband  and  Warn,  7,  IQ. 

ESTOPPEL. 

L  EsTOPPKL  IX  Pais  —  What  Constitutis.  —  To  create  an  equitable  trnttp 
pel,  repreMntations  need  not  been  made  with  an  actual  fraudulent  Inxen* 
It  is  sufficient  that  he  who  made  them  knows  or  ought  to  know  tbv 
truth,  and  makes  them  intentionally,  under  such  circumstances  as  show 
an  intention  or  reasonable  anticipation  that  the  party  to  whom  they 
are  made  or  are  to  be  communicated  will  rely  and  act  on  them  as  true, 
and  that  he  has  so  relied  and  acted  on  them  so  that  to  permit  the  former 
to  deny  their  truth  will  operate  as  a  fraud.     Stevens  v.  Ludlum,  210. 

S.  ElsTOPPKL  IN  Pais  —  Statement  to  Commercial  Agency. — One  mak- 
ing representations  to  a  commercial  agency  in  relation  to  his  business 
or  the  business  of  any  concern  with  which  he  is  connected  must  be  held 
to  intend  that  they  will  be  communicated  by  the  agency  to  any  patron 
who  may  have  occasion  to  inquire;  and  when  the  representations  so 
made  are  communicated  as  those  of  the  person  making  them  to  a  patron 
of  the  agency,  who  relies  and  acts  on  them,  he  may  claim  an  equitable 
estoppel  against  the  maker.     Stevens  v.  Ludlum,  210. 

S.  Constitutionality  ot  Statute.  —  Where  a  city  has  demanded  and  re- 
ceived taxes  for  several  years  under  an  unconstitutional  statute,  treating 
it  as  if  valid,  it  is  estopped  from  claiming  additional  taxes  for  those 
years  on  the  ground  that  such  statute  is  uncoiistitutionaL  Philadelphia 
V.  Ridge  etc.  R'y  Co.,  612. 

4.  Voluntary  Payment  op  Taxes  on  land  by  one  without  any  record  title, 
and  without  any  notice  to  the  real  owner,  who  immediately  protests  in 
a  proper  manner,  does  not  estop  the  latter  from  asserting  his  ownership 
to  the  land.     Bulltr  v.  Grand  Rapids  etc  R.  R.  Co.,  84. 

Bm  Adverse  Possession,  2;  Agency,  3;  Bills  and  Notes,  6,  20;  Corpora- 
tions, 16;  Executors  and  Administrators,  7;  Marbiaob  aud  I>l> 
TOBCi;  4;  Mobtoaobs,  4;  Public  Lanos^  3;  Trial,  4, 

EVIDENCE. 
1.  Admissibility  o?  Photoorafh.  —  In  an  action  to  recover  for  a  personal 
injury,  a  photograph  of  a  trestle  and  a  wrecked  train  of  oars,  taken 
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•bout  two  hom  after  the  accident  occnrred,  and  verified  by  the  testi- 
mony of  the  photographer  as  being  a  correct  representation  of  the  locality 
and  scene,  is  admissible  in  evidence,  to  aid  the  jury  in  properly  ander* 
standing  the  case.     Kansas  City  etc.  li.  R.  Co.  v.  Smith,  763. 

2.  A  Photograph  having  been  Received  in  Evidence  without  any  testi- 

mony as  to  its  correctness  or  of  the  point  of  view  from  which  it  was 
taken,  and  the  court,  not  being  able  to  agree  upon  its  admissibility, 
"hold  it  admissible  for  what  it  was  worth."  Louisville  etc.  R.  R.  Co.  v. 
Hall,  863. 

3.  Evidence  to  Vart  Contract  Admissible  as  to  Third  Party.  —  Al- 

though the  parties,  as  between  themselves,  cannot  introduce  parol  evi- 
dence to  contradict  their  contract,  a  third  person,  who  is  a  stranger  to 
the  contract,  but  afifected  by  its  terms,  may  show  by  parol  what  was 
the  true  meaning  and  scope  of  the  contract,  and  that  it  amounted  to 
a  mere  revocable  license  only.     Bruce  v.  Roper  Lumber  Co.,  657. j 

4.  Parol  Evidence  is  Admissible  to  Show  that  Both  Parties  to  an 

Action  Claim  through  a  Common  Source  of  Title.  Finch  v.  Ull- 
man,  383. 
6.  Parol  Evidence  of  Justice's  Judgment  rendered  during  a  former  term 
of  office  is  not  admissible  on  proof  of  search  in  his  office  for  his  docket  and 
papers,  and  in  the  absence  of  proof  that  he  has  been  in  office  continually 
since  the  judgment  was  rendered,  or  has  succeeded  himself  after  being 
out  one  or  more  terms.     Roach  v.  Privett,  819. 

6.  Record  in  Criminal  Action  Inadmissible  in  Civil  Suit  when.  —  In 

an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's"  driver,  the  record  of  a 
criminal  action  against  such  driver  is  not  relevant  to  the  issue,  and  is 
therefore  properly  excluded.     Summers  v.  Bergner  etc.  Co.,  518. 

7.  Declaration  as  to  Speed  of  Train.  —  In  an  action  to  recover  for  per- 

sonal injury  received  in  a  railroad  accident,  the  declaration  of  a  pas- 
senger to  the  conductor,  made  before  the  accident,  that,  in  his  opinion, 
the  "engineer  was  whooping  them  up  pretty  fast  that  morning,"  is, 
by  itself,  inadmissible  as  part  of  the  res  gestae,  or  to  establish  the  rate  of 
speed  at  which  the  train  was  moving.    Alabama  etc.  R.  R.  Co.  v.  Bill,  764. 

8.  PuACiTCE.  — Evidence  of  an  agent  of  an  owner  of  a  lot  that  he  made  no 

contract  for  any  one  to  remove  a  wall  therefrom,  and  did  not  know  it 
was  being  removed,  is  not  admissible  in  an  action  against  the  lot-owner 
for  damages  resulting  from  negligence  in  the  removal,  when  there  is 
evidence  tending  to  show  that  such  removal  was  done  with  the  previous 
knowledge  and  assent  of  such  owner.     Dillon  v.  Hunt,  374. 

9.  Death  of  Party  Pending  Action.  —  Where  one  of  the  parties   dies 

pending  the  action,  thereby  rendering  the  other  party  incompetent  to 
testify,  statements  made  by  him  at  the  first  trial  may  be  proved  at  the 
second  trial  by  the  evidence  of  other  witnesses.     Lee  v.  Hill,  666. 

10.  Testimony  of  Witness  at  Former  Trial.  — Where  the  deposition  of 
a  witness  is  taken  and  produced  in  a  case,  his  testimony  on  a  former 
trial  cannot  be  proved  on  the  ground  of  his  absence  from  the  state;  nor 
will  the  failure  of  a  witness  to  recollect  the  particular  facts,  short  of 
mental  imbecility,  admit  proof  of  his  testimony  at  a  former  trial.  Stein 
v.  Swenten,  234. 

11.  Lands,  Desckifhon  of.  —  If  a  Given  Quantity  of  Land  is  Excepted 
OUT  OF  A  Corner  of  a  Tract,  it  must  be  generally  laid  ofif  in  a  square 
form;  but  parol  evidence  is  admissible  to  show  that  such  was  not  tha 
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Intention  of  the  parties,  and  their  intention,  when  shown,  mnst  b«  r^ 
■pected,  and  the  tract  laid  off  accordingly.  LtQO  v.  Medley,  706. 
Bee  Assault,  3,  4;  Bills  and  Notem,  4,  11,  12,  16,  17,  19,  22,  23;  Cortora- 
TiONs,  17,  43;  Husband  and  Wivk,  4,  6;  Insurancb,  3,  15,  16;  Mb> 
CHANics'  Liens,  4;  Nkolioknck,  4-9;  Physicians  and  Suuocovty 
Plxadinq,  5;  Public  Lands,  6;  Railboad  Coupasiss,  9,  14. 

EXCEPTIONS. 
See  Minks  and  Mining,  S. 

EXKCUTIONS. 

1.  SlIRRTTT — DiLTOENCB    REQUIRED     IN    MaKINO   LkVT — NcOLTOEmr     D«- 

LAY.  — Reasonable  diligence  is  all  that  is  required  of  a  sheriff  in  making 
a  levy  nnder  execntion.  What  is  reasonable  diligence  depends  apon 
the  particular  fauts,  in  connection  witii  the  duty,  and  a  delay  from  foar 
o'clock  of  one  day  to  the  forenoon  of  the  next  day  may  be  unreasonable 
and  negligent,  in  view  of  the  special  instructions  received  and  the  facts 
known  to  the  officer,  and  the  apparent  necessity  for  immediate  actioa 
on  his  part.     Quiterman  v.  Sharvcj/,  218. 

2.  SiiKRiFF  —  Liability  for   Neuligknt   Delay  in  Servimo   Process  — 

Burden  or  Proof.  —  The  return  of  an  execution  wholly  unsatisfied, 
after  a  negligent  delay  by  the  sheriff  in  making  the  levy,  establishes 
pi  ima  facie  his  liability  for  the  whole  amount  of  the  judgment.  It  i» 
incumbent  on  hin)  to  show,  in  mitigation  of  damages,  that  some  part 
of  such  judgment  might  have  been  collected  by  the  judgment  creditor. 
OuUerman  v.  Shariey,  218. 

1.  Execution  Sale  as  Satisfaction  of  Judgment.  —  When  property  i» 
sold  by  direction  of  the  plaintiff  in  execution,  with  notice  of  a  defect 
in  the  title,  and  he  bids  it  off  for  a  price  sufficient  to  pay  the  judgment,, 
the  latter  is  thereby  satisfied;  and  in  the  absence  of  fraud,  imposition, 
or  mistake,  he  cannot  repudiate  the  purchase  nor  resist  the  effect  of  hi* 
bid  on  the  mere  ground  that  defendant  in  execution  had  no  title  to  nor 
interest  in  the  property.     Tfiomas  v.  Olaxener,  8.30. 

*.  Execution  Prematurely  Issued  —  Collateral  Attack. — An  execn- 
tion prematurely  issued  on  a  valid  judgment  is  irregular  and  voidable, 
but  not  void;  and  although  it  may  be  set  aside  in  a  direct  proceeding,  » 
sale  under  it  cannot  be  collaterally  impeached.      WalJrop  v.  Frydman, 

6.  Levy  after  Return  Day. — A  justice's  execntion  cannot  properly  b» 
levied  after  the  expiration  of  the  latest  return  day  allowed  by  law, 
wliether  it  specifies  a  return  day  or  not.  A  levy  after  the  expiration  of 
such  day  is  void,  and  an  order  of  sale,  and  sale  founded  on  it,  are  als» 
void.      Waldiop  ▼.  Friedman,  775. 

6.  Execution  Sale  —  Redemptioner  —  Purchaser  for  Value. — One  r«» 
deeming  from  an  execution  or  mortgage  sale  is  a  purchaser  for  value  of 
whatever  interest  he  acquires  by  the  redemption,  as  fully  as  if  be  had 
purchased  the  certificate  of  sale  from  the  purchaser.     Akem  r.  /Vee* 

man,  206. 

See  Exemptions,  4. 

EXECUTORS   AND  ADMINISTRATORS. 
I.  Power  Given   Executor  to  Convert   Realty  into  Monbt  for  8f»- 
one  Purpose  Extinguished  wukn  Such  Purpose  is  Aooompushes- 
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wiTHorr  ConvERSlON.  —  When  a  testator  anthorlzes  his  ezecntor  to  sell 
and  conrert  into  money  all  or  a  part  of  his  realty  for  a  specifie  purpose, 
which  fails,  or  ia  accomplished  without  a  conversion,  the  power  is  ex- 
tingaished,  and  the  land  cannot  be  sold  by  virtue  of  it,  or  treated  as 
money,  but  it  descends  to  the  heir,  unless  it  is  devised.  Sweeney  v. 
Warren,  468. 

%.  Pow«R  Conferred  itpok  Executor  Presdmed  to  be  Given  to  be  Exe- 
cuted IN  Interest  of  Estate.  —  When  a  power  is  given  to  an  exec- 
utor by  virtue  of  his  office,  and  not  to  him  as  an  individual,  there  be- 
ing no  other  evidence  that  it  was  intended  to  be  beneficial  to  him,  the 
presumption  is  that  it  was  given  for  the  purpose  of  being  executed  in 
the  interest  of  the  estate,  and  not  for  his  own  benefit.  Sweeney  v.  War- 
ren, 468. 

8.  Equity  —  Jurisdiction  over  Personal  Estate  in  Another  State.  —  A 
court  of  equity  has  no  jurisdiction  to  take  the  personal  property  of  an 
estate  situated  in  another  state  at  the  time  of  the  death  of  the  dece- 
dent, out  of  the  hands  of  its  custodian  there,  and  transfer  it  to  execu- 
tors in  this  state.  It  can  only.be  reached  by  ancillary  administration 
obtained  in  the  state  where  the  property  is  situated.  Lines  t.  Line*, 
487. 

4.  Personal  Estate  of  Testator  not  Discharged  from  Payment  of  his 

DERI'S  without  Clear  Proof  that  He  Intended  It  to  be  So.  — 
Tlie  personal  estate  of  a  testator  will  not  be  discharged  from  the  bur- 
den of  paying  his  debts,  unless  it  clearly  appears  that  he  intended  that 
it  should  be;  and  this  will  not  be  inferred  from  the  fact  that  authority 
is  given  to  sell  all  or  some  part  of  his  real  estate  for  the  \  j  muut  of 
his  debts,  especially  where  no  disposition  is  made  of  the  personalty. 
Sweeney  v.  Wmrfin,  468. 
i.  Decree  on  Accounting  Admissible  against  Sureties  of  Administra- 
tor. —  In  a  suit  by  distributees  against  the  sureties  ou  the  bond  of  an 
administrator,  a  decree  in  the  course  of  adiiiiuistration,  fixing  the  amount 
due  by  him  to  the  estate,  is  admissible  in  favor  of  the  phiiutiflFs,  and  is 
prima  farie  eviilcnce  of  the  amount  due,  nltliough  such  decree  is  ren- 
dered after  his  death  upon  an  account  of  the  adnii^iistiation  presented 
by  his  administrator.      Williams  v.  State,  299. 

0.  Equity  will  Aid  a  Purchaser  at  an  Administratok's  Sale  who  is  en- 

titled to  but  has  not  received  a  conveyance  from  the  administrator,  by 
denying  recovery  in  ejecinicnt  to  the  heirs,  or  by  vesting  him  with  the 
perfect  title,  provided  he  has  on  his  part  complied  with  all  the  terms  of 
the  sale.     Sherwood  v.  Baler,  399. 

1.  Heirs  not  Estopped  from  Suing  to  Kecover  Land  Sold  by  Execu- 

tor when.  —  Where  an  executor  sells  lauds  of  his  testator,  umler  a 
supposed  power  in  the  will,  to  the  testator's  widow,  both  parties  know- 
ing at  the  time  that  the  testator's  personal  property  was  more  than  suf- 
ficient to  pay  all  debts  and  the  expenses  of  administration,  the  widow 
not  paying  the  purchase  price,  but  simply  receipting  for  it  as  so  much 
personalty,  and  npou  the  final  settlement  of  the  executor's  accounts  all 
the  heirs  are  cited  to  appear,  and  said  accounts  are  settled,  tiio  pm- 
ceeds  of  said  sale  being  treated  and  disposed  of  as  personalty,  such  heirs 
are  not  estopped  from  maintaining  an  action  against  said  widow  for  the 
recovery  of  the  land  so  conveyed  to  her.     Sweeney  v.   Warren,  468. 

5.  Probate  Sales,  Presumptions  in  Support  of.  —  If  the  records  of  a 

prol'ate  court  show  an  order  to  sell  real  property  to  pay  debts,  a  report 
Am,  St.  Rep.,  Vil.  XXIV.  -  62 
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of  tb«  sale  made  therennder,  aa  order  approriog  the  sale  and  Erect- 
ing the  administrator  to  convey  tx>  the  purchaser,  it  will  be  presumed 
that  the  sale  was  authorized,  and  that  all  requisite  antecedent  steps 
were  duly  and  timely  taken,  until  the  contrary  appears.  SAerwotd  ▼. 
BaJter,  3Dtf. 
8m  Asatsmamt,  3,  4;  Landlord  and  Tkna.nt,  5;  Limitationd  07  Acriona^ 
U,  6;  Partnf.rhhif,  6. 

EXEMPTIONS. 
8«e  ArrACiiMENT;  Dkvisbs,  ^ 

EXTINGUISHMENT  OF   DEBT. 
See  Alteration  or  Instrumbxib. 

FALSE  RE  PRESENT ATIONS. 
See  Fraud. 

FARES   AND   TICKETS. 
See  Railroad  Companiks,  23-27. 

FINDER. 
See  Lakceny,  3-0. 

FOREIGN   JUI)0MF:NT8. 
See  Judgments,  8,  9,  111 

FORGERY. 
Bee  Payment. 

FRAUD. 

I.  Fal.««  Rkprksbntatto.v  mat  bk  M^db  bt  Presbwtiwo  TwAf  Which  n 
Tbub  so  as  to  Create  an  Imprkssios  Which  is  False,  and  then  prof- 
iting by  the  false  impression  thus  created.     Lomerson  v.  Johneton,  410. 

I  False  Impressions. — Moktgage  Obi.unkd  from  a  Wife  under  the 
Belief,  on  her  Part,  that  its  ex'  cution  was  necessary  to  prevent  the 
immediate  arrest  and  imprisonment  of  her  liusl^and  is  inequitable,  and 
the  mortgagee  will  not  be  permitted  to  retain  it,  when  he  procured  it  by 
statements  to  the  wife,  which,  thouuh  not  false  in  themselves,  produced, 
as  he  knew  aui  intended  tliey  sliouKl,  a  false  impression  of  danger  to 
her  husband.     Lo'-ikthoii  v.  Johnston,  410. 

See  Alteblatioh  of  Instruments,  Estoppel,  1,  2;  Husband  aj<d  Wot, 
1-7;  Trusts,  5. 

FRAUDULENT  CONVEYANCES. 
1.  Relief  xs  Equity  to  Protect  Title  A(x^uired  in  Fraui>  cm  Ckbdi- 
TORS.  —  If  a  husband  conveys  piop.  rty  to  his  wife  for  the  purpose  of  de- 
frauding his  creliior.t,  and  upon  lur  refusal  to  recouvey,  assists  one  of 
bis  creditors  to  obtain  a  decree  ajainst  her,  without  her  knowledi.'e  and 
without  service  of  proces.s  upon  her,  settini?  a<ide  the  conveyance,  and 
directing  the  property  to  l>e  sold,  and  then  piircha-es  at  the  sale  made 
under  the  decree,  eqiiiiy  will,  at  her  insiancL-,  set  aside  the  decree  and 
the  fale  theruuQ>lc-r,  and  will  not  refuse  relief  on  the  ground  that  her 
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title  was  acquired  !n  fraad  of  the  creditors  of  her  husband.  BtiUwtU  t. 
Stilboell,  408. 
fl.  Dexd  Executed  bt  Aoks  and  Infirm  Grantor.  —  A  deed  executed  by 
a  grantor  Beventy-eight  years  old,  able  to  attend  to  bis  ordinary  busi- 
ness affairs,  is  not  presumably  made  under  the  iniiueuce  of  fraud,  com- 
pulsion, and  undue  influence,  although  he  may  be  physically  infirm  and 
weakened  mentally.     Sneathen  v   Sneathen,  326. 

8e«  Chattel  Mortoages,  2,  3;  Husband  and  Wm. 

GARNISHMENT. 
See  Attachhxnx. 

GIFTS. 
Bee  Husband  and  Wira,  6. 

GRANTS. 
Public  Lands  —  Survey  —  Patent,  What  Included  within.  —  Where 
the  government  has  surveyed  its  laud  along  the  bank  of  a  navigable 
river,  and  has  sold  and  conveyed  such  land  by  government  subdivis- 
ions, its  patent  conveys  the  title  to  all  islands  lying  between  the  mean- 
der line  and  the  middle  thread  of  the  river,  unless  previous  to  such 
patent  it  has  surveyed  such  islands  as  goverunieatal  subdivisions,  or 
expressly  reserved  them  when  not  surveyed.  The  grantee  under  such 
patent  cannot  be  divested  by  a  subsequent  survey  and  grant  of  sach  un- 
reserved islands.     Butler  v.  Orand  Rapids  etc.  R.  R.  Co.,  84. 

GUARDIAN  AND   WARD. 
Sale  bt  Guardian  and  Immediate  Reconveyance  to  Him. — If  a  sale  and 

conveyance  are  made  by  a  guardian  of  land  of  his  ward,  to  one  who  im- 
mediately reconveys  to  the  guardian  individually  for  the  same  considera- 
tion, the  title  of  the  ward  is  not  divested  by  these  transactions.  Hence 
a  subsequent  purchaser  from  the  guardian  acquires  no  title.  Winter  v. 
Truiix,  160. 

See  Infants,  1. 

HABEAS   CORPUS. 

1.  One  Convicted  or  Selling  Intoxicating  Liquors  in  violation  of  a  local- 

option  law  will  not  be  discharged  on  habeas  corpu-i  on  the  ground  that 
such  law  was  not  legally  adopted,  when  that  is  a  question  for  tlie  deter- 
minat  on  of  the  trial  court,  and  reviewable  by  an  appeal.  Ex  parte 
Mitchell,  324. 

2.  Habeas  Corpus  will  not  Lie  to  CoRREcr  Errors  of  trial  courts,  and 

cannot  be  substituted  tor  appeals  and  writs  of  error.  Ex  parte  MitcheU^ 
324. 

HOMESTEAD. 

1.  Mortgage  or  a  Homestead  is  not  Valid  unless  Signed  bt  Both  Hus- 

band AND  WiifE;  and  her  answer  in  a  suit  to  foreclose  a  mortgage,  ad- 
mitting it  to  be  valid  and  consentinc;  to  its  foreclosure,  is  not  equivalent 
to  her  signing  it.     O'Molley  v.  Riiddi/,  702. 

2.  Mokt(}.\ok  will  not  be  Rkformed  So  as  to  Include  the  Homestead  o» 

THE  MoRTiiAOORS,  though  such  lioMiestead  \va>  iiitt-n  ied  to  be  embraced 
in  it,  if  the  statute  of  the  state  declares  that  no  mortgage  of  a  home- 
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•tead  by  a  married  man  shall  lie  valid  or  of  any  effect  without  th* 
•ignatare  of  his  wife  to  the  same,  though  before  suit  waa  brought  the 
buiband  had  died,  and  the  widow  by  her  answer  assented  to  inob  ref- 
ormation.    O'Malley  ▼.  Ruddy,  702. 

HOMICIDE. 

I.    HOMIOIDK  IN  RR8ISTINO  UyLAWTDL  ATTACK  IB  MOT  MURDKIt,  No  MaUOK 

BEING  Shown.  —  Where  twelve  armed  men,  late  at  night,  ride  to  the 
home  of  the  defendaiit,  by  whom  one  of  them  had  been  beaten  a  few  days 
before,  call  for  him  without  having  or  professing  to  have  any  authority 
to  arrest  him,  search  tlie  premisca  for  him,  and  in  doing  so  break  open 
the  smoke-house,  and  upon  some  one  in  or  near  the  cotton-house  crying 
oat,  "Here  he  is,  "advance  towards  that  place,  and  the  defendant,  with 
several  of  his  friends  in  hiding  in  the  cotton-house,  fire  upon  the  attack- 
ing party,  killing  two  of  them,  the  crime  of  murder  ia  not  predicable  of 
these  facts.     Maiinj  v.  Slate,  291. 

5.  Murder  —  Res  GnsTiE  —  Evidence.  —  In  a  trial  for  murder,  where  the 

evidence  shows  that  the  accused,  after  being  knocked  down  by  the 
deceased,  armed  himself,  and,  returning  in  from  two  to  five  minutes, 
•hot  and  killed  the  deceased  upon  the  renewal  of  the  quarrel,  the  par- 
ticulars of  the  whole  transaction  are  admissible  in  evidence  as  being 
parts  of  the  res  geittcr,  although,  strictly  speaking,  all  that  occurred 
did  not  form  one  continuous  transaction.     Stitt  v.  State,  853. 

lb  Self- DEFENSE  —  Retreat.  — One  in  his  own  domicile  may  defend  him- 
self without  retreating  therefrom;  but  after  retreating  from  it,  this 
principle  no  longer  applies,  and  he  cannot  then  strike  with  a  deadly 
weapon,  unless  it  reasonably  appears  to  be  necessary  to  save  himself 
from  grievous  l>odily  harm.     Martin  v.  State,  844. 

4.  Murder  —  Self-defense  —  Borden  of  Proof.  —  To  substantiate  a  plea 
of  self-defense,  the  burden  is  on  the  accused  to  negative  a  reasonaiile 
and  safe  avenue  of  escape  from  the  danger  which  threatened  him.  StUt 
V.  Slate,  85.3. 

6.  Proof  of  Character  of  Pkcka-sed.  —  On  a  trial  for  murder,  proof  that 

the  deceased  had  a  violent  temper  is  not  rebutted  by  evidence  that  his 
character  was  not  bad.  Character  for  violent  temper  and  for  being  bad 
are  not  the  same.     Martin  v.  State,  844. 

t.  Murder. — Evidence  of  Former  Difficulty  and  of  Threats  made 
in  connection  therewith  are  ailmissihle  on  the  part  of  the  pro.=ecntion 
in  a  trial  for  murder,  although  the  particulars  of  such  difficulty  are  not 
admissible.     Stitt  v.  State,  853. 

1.  Proof  of  Mental  Capacity  of  Infant.  — On  the  trial  of  one  accu-ed  of 
murder,  who  appears  to  have  been  about  fourteen  years  of  age  at  the 
time  that  the  homicide  was  committed,  the  testimony  of  witnesses  ac- 
quainted with  the  accused,  that  he  was  or  waa  not  «l  bright  or  quick 
mind,  is  admissible.     Martin  v.  State,  844. 

HUSBAND   AND   WIFE. 

L    AWTKNtTPTTAL   CONTRACT  VaLID  AND    CONCLISIVE  OF   RlOHTS   OF   PARTIES 

WHEN.  —  Where  an  intended  wife,  of  mature  year-",  of  sound  mind,  of 
good  education,  fully  capable  of  protecting  hei.-^clf,  under  no  re-^traint, 
and  having  every  op^iortunity  atibrded  her  to  inform  herself  as  to  the 
nature  and  characttT  of  the  instrument,  executes  an  antenuptial  eon- 
tract,  by  which,  in  consideration  of  the  provision  therein  made  for  her, 
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and  on  a  full  disclosure  of  all  the  facts  as  to  the  estate  of  her  intended 
husband,  she  releases  all  her  future  interest  in  his  estate,  such  contract 
must  be  considered  as  having  embodied  in  it  the  real  intention  of  the 
parties,  and  to  be  conclusive  of  their  rights.  And  the  testimony  of  a 
single  witness  to  the  effect  that  such  intended  husband  declared  his  in- 
teution  to  deceive  his  intended  wife  is  not  sufficient  proof  of  fraud  tm 
avoid  such  contract.     Kenler's  Estate,  557. 

2,  Post-nuptial    Settlement  —  Consideration    to    Suppoet.  —  A    re- 

linquishment by  a  wife  of  an  interest  in  her  husband's  estate,  whether 
contingent  or  certain,  or  of  her  own  estate,  or  making  a  charge  upon  it 
for  her  husband's  benelit,  will  constitute  a  valuable  consideration  to  sup- 
port a  post-nuptial  settlement,  when  there  is  no  badge  of  fraud.  De 
Fargett  v,  Rt/lcuid,  659. 

3.  Voluntary  Post-ndptial  Settlement  is  good  against  subsequent  credi- 

tors, when  there  is  no  fraud,  and  the  settlor  is  not  indebted  when  he 
mak^,  it.  De  Farijes  v.  Rykind,  659. 
4  Voluntary  Post-nuptial  Settlement,  whbn  Void  —  Evidence.  — 
Every  voluntary  post-nuptial  settlement  made  when  the  settlor  is  in- 
debted is  fraudulent  and  void  as  against  his  creditors;  and  every  such 
settlement  is  deemed  voluntary,  unless  those  claiming  under  it  can  show 
that  it  was  made  for  a  valuable  consideration.  Such  consideration  can- 
not be  shown  by  the  answer  in  an  action  to  annul  the  deed  of  settlement 
for  fraud,  nor  by  recitals  in  the  deed.     De  Farges  v.  Ryland,  659. 

6.  Post-nuptial  Settlement  —  Evidence  Insufficient  to  Sustain.  —  A 

post-nuptial  settlement  on  the  wife  of  all  his  property,  made  by  a  hus- 
band largely  indebted,  upon  a  consideration  and  under  an  agreement 
recited  in  the  deed  of  settlement,  is  void  as  to  creditors,  in  the  absence 
of  clear  and  distinct  proof,  other  than  the  recitals  in  the  deed  and  the 
wife's  evidence,  of  a  valuable  consideration.  De  Fargea  v.  Ryland,  659. 
8.  Gift  by  Husband  during  Coverture  —  Right  of  Wif«  to  Assail,  for 
Fraud.  —  A  husband  may  dispose  of  his  personal  property  by  voluntary 
gift,  during  the  coverture,  without  his  wife's  consent,  freed  from  every 
post-mortem  claim  by  her.  She  cannot,  after  her  husband's  death,  assail 
such  gift  as  being  in  fraud  of  her  rights.     Line8  v.  Lines,  487. 

7.  Fraudulent    Conveyance  —  Estate  in  Entirety. — A  husband  and 

wife,  by  jointly  purchasing  real  estate  and  having  it  conveyed  to  them 
jointly,  cannot  thus  create  an  estate  in  entirety  at  the  expense  of  the 
husband's  creditor,  and  hold  it  in  fraud  of  his  rights.  Newlove  v.  Cal- 
laghan,  123. 

8.  Married  Women  —  Deeds  of,  may  bb  Legalized.  —  The  deed  of  a  mar- 

ried woman,  executed  in  good  faith,  without  the  concurrence  of  her  hus- 
band, may  be  legalized  by  statute;  and  the  inchoate  right  of  the  husband 
in  land  so  conveyed  may  be  taken  away  in  like  manner.  Wistar  v.  Foster, 
241. 

9.  Married  Woman's  Sionatukb  to  a  Notb  does  not  Creatb  Ant  In- 

debtedness AGAINST  Heb,  unless  she  had  a  seps^rate  estate  or  businesa 
O'Malley  v.  Ruddy,  702. 

10.  Joint  Deed  to  —  Tenancy  ry  Entirety  —  Divorcb.  —  Under  a  joint 
deed  to  husband  and  wife,  they  take  by  entireties,  and  the  estate  thus 
created,  with  the  right  of  survivorship,  is  not  destroyed  nor  affected  by 
divorce  of  the  grantees.     Appeal  of  Lewis,  94. 

11.  Joint  Purchase  of  Land  by — PREsuMPriON. — Where  land  is  pnr- 
ebased  by  and  conveyed  to  husband  and  wife  jointly,  the  husband  will 
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be  preanmed  to  hare  patd  one  half  the  pnrohaae  price,  in  the  alwen«e  ti 
•ny  ahowing  to  the  contrary.     Newlove  ▼.  Callnghan,  123. 

It.  Wirs  Bound  bt  (Jomtraot  Made  by  hsr  Hosband  whbk.  — Where  a 
wife  assents  to  a  contract  inailu  by  her  husband  for  inateriala  to  be  utted 
in  the  erection  of  a  buiUlint;  upon  her  separate  estate,  and  knowingly 
receives  them  and  ansents  to  their  application  to  her  property,  she  i» 
bonnd  l>y  such  contract     Bwley  v.  Tfiarkara,  526. 

IS.  Dbrd  or  SnTLRMKNT  AS  EviDRNOB.  —  ReoitaU  in  a  deed  of  post-nuptial 
•ettleuient  are  couclusive  upon  parties  claiming  under  the  deed,  but  are 
not  evidence  as  against  creditors  attacking  it  for  fraud.  De  Farges  v. 
Ryland,  659. 

14.  AORKKMBNT  TO  RbNKW  MaRITAL  RkLATIONI!  FOR  MONBT  NOT  VaLID 
C0N8IDIRATIOX. — Where  an  intended  wife  enters  into  a  valid  and  bind- 
ing ant«nuptial  contract,  and  after  the  marriage  voluntarily  leaves  he^r 
husband  solely  because  of  her  dissatisfaction  with  such  contract,  a  promise 
thereupon  made  by  the  husband  not  to  revoke  a  codicil  to  his  will  mak- 
ing additional  provision  for  her,  provided  she  should  become  reconciled 
with  him,  resume  her  marital  relations,  and  abandon  legal  proceedings 
instituted  by  her  for  the  revocation  of  the  antenuptial  contract,  i«  with- 
out valid  consideration,  and  the  subsequent  revocation  by  him  of  such 
codicil  will  not  ope:  ate  as  a  valid  revocation  of  the  antenuptial  con- 
tract.    Kesler't  Estate,  557. 

8m  C0-T£KAN0T,  2;    FrAUD,  2;   FRA0DnLENT   Ck)NVBTANCE8,  1;    HOMUTKAD; 

JcoaHSMTS,  7;  Mechanics'  Liens,  1,  2;  Witnkssbb,  L 

IMPEACHMENT. 
See  Witnesses,  3,  4. 

IMPROVEMENTS. 
See  Partition,  6. 

INDEPENDENT   CONTRACTOR. 
See  Mastxb  and  Servant,  11,  12L 

INFANTS. 

L  Judgment  against,  without  AppoiNTiNa  Guardian  ad  Litem.  —  A  de- 
cree pro  confemo  divesting  the  legal  title  to  land  out  of  infant  defend- 
ants not  represented  by  guardian  ad  litem  is  wholly  irregular,  and  must 
be  reversed.     Oriffith  v.   Ventreas,  918. 

S.  Criminal  Law  —  Responsibility  of  Infant.  —  Between  the  ages  of  seven 
and  fourteen  years,  an  infant  is  priiiiii  J'acie  incapable  of  committing  a 
crime  amounting  to  felony;  but  the  presumption  may  be  rebutted  by 
clear  proof  of  sutficient  knowledge  and  capacity.  The  presumption  of 
incapacity  decreases  with  the  increase  of  years.     Martin  v.  Slate,  844. 

S.  Confession  or  Infant  as  Evidence.  —  When  the  corpus  delicti  is  other- 
wise shown,  a  conviction  of  felony  may  be  haul  against  a  defendant 
ander  fourteen  years  of  age  on  his  confessions  alone,  if  clearly  estab- 
lished, and  if  it  is  fully  shown  that  the  accused  iadolicapax.  Mcwtmw. 
State,  844. 

See  DssDfl,  7;  Homicide,  7;  Nbolioencs,  11,  17,  18. 
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INJUNCTIONS. 

L  Public  Strimt,  Bat-windows  Projecting  nnro.  — The  owner  of  a  lot 
fronting  on  a  public  street  cannot  maintain  an  action  against  another 
lot-owner  to  prevent  the  latter  from  constructing  bay-windows  project- 
ing into  such  street,  though  such  windows  may  prevent  persons  on  a 
portion  of  the  sidewalk  from  seeing  the  front  of  the  plaiiitiflF's  store,  and 
persons  in  his  store  from  seeing  other  stores  on  the  same  side  of  the 
street.     Hay  v.   Weher,  737. 

IL  Change  of  Circumstances  and  Surroundings  may  Justitt  Refusal  to 
Restrain  Violations  of  Building  REsTRianoNs. — An  entire  change 
of  circumstances  and  surroundings  in  the  neighborhood  of  the  property, 
•  and  in  the  character  of  the  improvements  and  the  purposes  to  which  they 
are  applied,  are,  it  seems,  sufficient  to  justify  a  chancellor  in  refusing 
an  injnnction  to  restrain  violations  of  building  restrictions.  Omt  ▼. 
Fridenberg,  567. 

&  Right  to  Mandatobt  Injunotion.Lost  by  Gross  Laches.  —  A  chancellor 
does  not  interfere  by  way  of  mandatory  injunction,  even  though  the  in- 
jury is  clearly  established,  where  there  has  been  long-continued  delay 
in  asserting  the  right,  and  a  remedy  exists  at  law.  A  mandatory  injunc- 
tion to  restrain  the  maintenance  of  buildings  upon  an  adjoining  lot,  in 
violation  of  restrictive  covenants  in  a  conveyance  thereof,  will  not,  there- 
fore, be  granted,  where  all  the  buildings  complained  of  have  been  for 
many  years  in  fwU  view  of  the  party  applying  for  the  injunction.  But 
although  he  is  not  entitled  to  an  injunction  in  such  a  case,  he  may  still 
■ne  at  law,  and  recover  damages,  if  he  can  show  that  be  ban  sustained 
any.    Ome  v.  Fridetiierg,  567. 

See  Trade-marks,  6,  7. 

INSOLVENCY. 
See  Attachment,  3;  Trusts,  L 

INSTRUCTIONS. 
See  Appeal,  4-10;  Trial,  ft-11, 

INSURANCE. 
L  Cbbditor  may  Lawfully  Insure  Life  of  his  Debtor.  —  A  creditor  may 

lawfully  take  out  a  policy  on  the  life  of  his  debtor  in  an  amount  suffi- 
cient to  cover  the  debt,  with  interest,  and  the  cost  of  such  insurance, 
with  interest  thereon,  during  the  period  of  the  expectancy  of  life  ao- 
cording  to  the  Carlisle  Tables.      Ulrich  v.  Reinoefd,  534. 

%  Insurance  of  Debtor's  Life  hot  a  Wauer  when.  — Where  a  creditor,  in 
good  faith,  and  upon  the  entreaty  of  his  debtor,  insures  the  latter,  a 
healthy  man  of  forty-two  years  of  age,  in  the  sum  of  three  thousand  dol- 
lars, to  protect  a  debt  of  one  hundred  dollars,  and  the  evidence  shows 
that  if  such  debtor  had  lived  out  his  expectancy,  the  creditor  would 
have  been  a  loser  by  a  considerable  sum,  such  insurance  cannot  be  re- 
garded as  a  wagering  transaction.      Ulrich  v.  Reinuehl,  534. 

&  Evidence  Admissible  to  Show  whether  Insurance  of  Debtor  Dispro- 
portioned  to  Debt.  — In  order  to  determine  whether  an  insurance  by 
a  creditor  upon  the  life  of  his  debtor  is  disproportioned  to  the  debt  or 
Bot,  evidence  of  such  debtor's  age,  of  his  expectancy  of  life,  and  of  the 
•oat  of  maintaining  the  policy  during  that  period,  is  not  only  proper, 


984  Index. 

but  essential.     And  Hmm  facta,  when  pat  in  evitlenoe,  are  aaffident  to 

carry  the  caae  to  the  jury.      Ulrich  v.  Keiuoehl,  584. 

4.  Arbitration  —  Pi-blio  Policy.  —A  provision  in  an  insurance  policy  or 

other  contract  requiring  all  diilerences  or  controversies  arising  between 
the  piirtioa  as  to  their  rights  and  liubilJLieji  thereunder  to  be  submitted 
to  arbitration,  is  di-sregarded  as  against  public  policy;  but  when  such 
provision  only  requires  that  the  value  or  quantity  of  a  thing  which 
might  be  involved  in  litigation  under  the  contract  may  be  ascertained 
and  determined  by  arbitration,  it  does  not  oust  the  jurisdiction  of  the 
courts,  but  only  exacts  a  certain  character  of  evidence  of  a  fact  in  con- 
troversy, and  is  valid.     RandnU  v.  American  Fire  Ina.  Co.,  50. 

5.  Waiver  of  CovniTioN   ooncerninq  Arhitration. — If  insurance  ad- 

justers,  in  making  up  proofs  of  loss,  without  authority  include  therein 
the  amount  of  loss,  this  alone  will  not  constitute  a  waiver  on  the  part 
of  the  insurer  of  a  condition  in  the  policy  that  the  amount  of  loss  shall 
be  ascertained  by  arbitration  before  suit;  but  if  the  insurer  receives 
such  proofs  of  loss,  and  retains  them,  without  objection,  then  the  pro- 
vision concerning  arbitration  will  be  deemed  to  have  been  waived. 
EvereU  v.  London  etc.  In*.  Co.,  499. 
C  Akbitbation  —  pRoore  or  Loss. — Where  an  insurance  policy  provides 
that  upon  a  failure  by  the  parties  to  agree  upon  the  amount  of  loss,  the 
same  shall  be  ascertained  by  appraisers,  and  that  until  tlieir  award  is 
permitted  and  the  proof  of  loss  pro<luced,  the  loss  shall  not  be  payable, 
the  retention  by  the  insurer  of  such  proof,  coutaining  a  statement  that 
the  loss  was  estimated  by  parties  selected  by  agreement  between  the 
insurer  and  insured,  after  denouncing  such  statement  as  false,  in  no 
way  prejudices  his  rights,  whether  such  statement  is  true  or  false, 
Randall  v,  American  Fire  Ins.  Co.,  60. 

7.  Arbitration  —  Right  of  AcriON.  —  Where  an  insurance  policy  provides 

that  upon  a  failure  by  the  parties  to  agree  upon  the  amount  of  loss,  the 
same  shall  be  ascertained  by  appraisers,  and  that  until  the  required 
proofs  of  loss  are  produced  and  the  award  of  the  appraisers  obtained, 
the  loss  shall  not  be  payable,  the  assured,  after  his  proffered  proofs  of 
loss  have  been  rejected  by  the  insurer  without  a  demand  for  appraisal 
or  objection  to  the  amount  of  loss  as  shown  by  such  proofs,  may  sue  for 
the  loss  without  first  showing  an  appraisal,  or  that  he  has  offjred  to 
have  the  loss  appraised  or  requested  the  appointment  of  appraisers. 
Randall  v.  American  Fire  Ins.  Co.,  50. 

8.  Agency  —  Notice  to  Agent  A3  Notice  to  Principal.  —  A  clerk  em. 

ployed  by  an  insurance  agent  without  the  knowledge  of  the  company, 
and  authorized  by  sucii  agent  to  fill  out  and  issae  policies,  sign  the 
agent's  name,  and  to  indorse  the  rate  of  insurance  on  policies,  ia  not  the 
agent  of  the  company  so  as  to  charge  it  with  notice  of  facts  of  which  he 
has  notice.      Waldinan  v.  Nmth  British  etc.  Ins.  Co.,  883. 

%.  Waivkb  of  Condition  co.hckrnino  Commencement  of  Action. —  To 
constitute  a  waiver  by  the  company  of  a  condition  in  the  policy  limit- 
ing  the  time  in  which  suit  shall  be  brought  after  loss,  the  act  or  declara- 
tion relied  npon  most  be  done  or  made  during  the  running  of  the  period 
of  limitation.     KeenU  ▼.  London  etc  Ins.  Co.,  499. 

W.  EviDBNCK  of  WAim  OF  CONDITION  LiMmNo  Tn»  of  Acnoir.  — 
Letters  written  by  an  insurance  company  to  its  agent,  denying  liabilitjr 
for  a  loss,  but  informing  him  that,  to  avoid  litigation,  the  company 
would  settle  under  certain  conditions,  the  contents  of  which  were  not 
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■la^e  known  to  the  fnsnred,  nor  the  eonditions  performed,  are  not  evi* 
dence  of  a  waiver  by  the  company  of  a  condition  in  its  policy  limiting 
the  time  within  which  suit  must  be  brought.  Everett  v.  London  etc.  Ins. 
Co.,  499. 

11.  SuBKuGATiON.  — If  A  agrees  to  have  the  property  of  B  insured  against 
loss  by  fire,  but  is  guilty  of  a  breach  of  his  agreement,  and  B  himself 
procures  insurance  against  such  loss,  after  which  the  property  is  de- 
stroyed by  tire,  and  the  insurance  paid  to  B,  whereby  he  is  indemnified 
for  all  his  loss,  he  has  no  cause  of  action  against  A,  because  A's  breach 
has  done  him  no  damage;  nor  has  the  insurance  company  any  claim 
against  A.  It  cannot  be  subrogated  to  any  cause  of  action  in  favor  of 
B,  because  he  has  none.     Lancaster  Mills  v.  Merchants'  etc.  Co.,  586. 

12.  Proof  op  Loss  —  Interest.  — When,  by  the  terms  of  a  policy  sued  on, 
the  loss  is  payable  sixty  days  after  proot  thereof,  legal  interest  upon  the 
amount  found  due  should  be  allowed  from  and  after  the  expiration  of 
the  sixty  days  after  proof  of  loss  was  delivered  to  the  insured  and  re- 
jected by  him.     Randall  v.  American  Fire  Ins.  Co.,  60. 

13.  Waiver  of  Condition  aoainst  Over-insuranob.  —  When  insurance 
adjusters  report  the  total  amount  of  insurance,  and  the  proportionate 
share  of  the  loss  to  be  paid  by  each  of  several  companies  interested, 
this  alone  is  not  a  waiver  by  a  company  not  represented  by  them  of 
a  condition  in  the  policy  of  such  company  limiting  the  amount  of  in- 
surance; but  if  such  company  receives  such  report  showing  over-insnr- 
ance  and  that  it  is  expected  to  pay  its  proportionate  share  of  the 
adjusted  loss,  and  retains  such  report  without  objection,  it  thereby 
waives  the  protection  of  the  condition  limiting  the  amount  of  insurance 
to  be  carried.     Everett  v.  London  etc.  Ins.  Co.,  499. 

14.  Waiver  of  Forfeiturb  by  Clerk  of  Agent.  —  An  insurance  agent 
who  has  power  to  waive  the  forfeiture  of  a  policy  for  additional  insur- 
ance effected  without  the  consent  of  the  company  cannot  delegate  such 
authority  to  his  clerk,  employed  by  him  to  discharge  clerical  work,  and 
without  the  knowledge  or  consent  of  the  company;  nor  will  a  waiver  of 
such  forfeiture  by  the  clerk  be  imputed  to  the  company.  Waldman  ▼. 
North  British  etc.  Ins.  Co.,  883. 

15.  Insurance  for  the  Benefit  of  a  Carrier  upon  Goods  in  its  Custodt, 

IF  not  Limited  to  the  Insurance  of  its  Liabihiy  or  Interest, 
is  an  insurance  of  the  whole  value,  and  one  in  which  the  owner  has 
therefore  an  interest;  and  extrinsic  evidence  is  not  admissible  to  control 
the  effect  of  a  policy  in  this  respect,  by  showing  that  the  insurer  and 
assured  intended  to  insure  only  the  interest  or  liability  of  the  carrier. 
Lancaster  Mills  v.  Merchants'  etc.  Co.,  586. 

16.  Evidence  of  Value  of  Goods  Destroyed.  —  Where  the  receipt  and 
retention  of  proofs  of  loss  are  relied  upon  as  an  acquiescence  and 
agreement  of  the  amount  thereof,  testimony  as  to  the  value  of  the  goods 
destroyed  is  inadmissible.     Everett  v.  London  etc.  Ins.  Co.,  499. 

17.  Evidence  of  Value  of  Goods  Destroyed.  —  Where  a  policy  of  insnr* 
ance  provides  a  specific  method  of  ascertaining  the  amount  of  loss, 
parol  evidence  as  to  the  value  of  the  goods  destroyed  is  inadmissible. 
Everett  v.  London  etc.  Ins.  Co.,  499. 

18.  Payment  of  Loss,  What  is.  —  If,  after  a  loss  has  been  suffered,  the 
insurer  pays  the  assured  a  sum  of  money  equivalent  thereto,  but  ex- 
acts and  receives  from  the  latter  a  writing  declaring  that  he  has  bor- 
rowed such  sum  as  a  loan  pending  an  investigation  and  determination 
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whether  the  low  is  one  for  which  the  earrfer  shonM  be  held  liable, 
and  that  if  the  carrier  ahouM  be  so  held,  the  assured  agrees  to  return 
moh  snin,  when  and  to  the  extent  it  shall  be  recovered  from  the  carrier, 
the  traiisactioa  coaatitutes  a  payment  of  the  loss,  and  uot  a  loan.  Lati' 
eastet-  Miils  v.  MtrcluuiU'  etc.  Co.,  58(5. 

10.  Slight  Mistake  in  Assbssment  Insurancb  will  not  Vitiatb. — Al- 
though the  precise  amonnt  of  the  assessments  necessary  to  maintain  an 
assessment  insurance  cannot  be  ascertained,  yet  it  can  be  approximated, 
and  where  a  creditor,  in  good  faith,  talccs  out  such  a  policy  on  the  life 
of  his  debtor,  a  slight  mistake  in  caluuUting  that  amount  will  not  viti- 
ate  the  policy.     Ulrieh  v.  JteinoeJil,  534. 

See  Bbmkvolbnt  Soourrixs;  Carriers,  6.  7;  Contbaots,  •)  WaRBHOUsa- 

MEN,  3-5. 

INTEREST. 
See  Insurancs,  11. 

INTOXICATING  LIQUORa 
Social  Clttb  —  Liobnsk. — A  social  club,  incorporated  for  literary,  edoca- 
tional,  aocial,  and  mutual  improvement  purposes,  and  not  to  evade  the 
liquor  laws,  and  which  keeps  a  stock  of  liquors,  furnished  its  membera 
only,  without  profit  to  itself,  is  not  a  retail  liquor  seller  within  the 
meaning  of  a  statute  imposing  a  license  on  all  persons  who  deal  in,  sell, 
or  dispoae  of  intoxicating  liquors  at  retaiL    Barden  v.  Montana  Club,  27. 

ISLANDS. 
See  Grants. 

JEOPARDY. 
Bee  JuDOMENTs,  14,  10. 

JOINT  LIABILITY. 
See  Trespass,  2. 

JUDGMENTS. 

L  JuDOMBVT,  WHEN  VoiD.  —  When  it  appears  from  the  whole  record  that 
a  court  ha.s  no  jurisdiction  over  tlie  person  or  suhject-matter,  the  juilg- 
ment  is  void,  and  will  be  so  treated  in  collateral  proceedings.  Hoft  T. 
Blair,  366. 

S.  JCRI3DI0TI0N. — In  Determining  whether  a  Court  had  Jurisdic- 
tion TO  Render  a  Judgment,  the  whole  record  must  be  inspected; 
and  if  the  judgment  itself  declares  that  the  defendant,  though  duly 
served  with  process  of  summons,  comes  not,  but  makes  default,  but  the 
return  found  in  the  record  shows  a  service  which  is  insufficient  and  un- 
authorized by  law,  the  judgment  must  be  disregarded  aa  void.  Lcmt^ 
T.  OarbeCy  391. 

t.  Jurisdiction,  Presumptions  of. — The  Orders  and  Judomknts  of 
Probatb  Courts,  when  acting  within  their  jurisdiction,  are  entitled  to 
the  same  favorable  presumptions  and  the  same  immunity  from  collat- 
eral attack  as  are  accorded  those  of  courts  of  general  junsdiction. 
SJurwood  V.  Baker,  3<M. 
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4.  JuRiSDicnoir.  —  Recitals  rw  a  Judqmbnt  of  thk  Sirvicb  of  Process 
are  deemed  to  refer  to  the  kind  of  serrice  showa  by  other  parts  of  the 
record.     Lnney  v.  Oarbee,  391. 

t.  Rsa  Judicata.  —  The  recovery  of  judgment  for  taxes  provided  for  by 

an  unconstitutional  statute  in  an  action  in  which  the  constitutionality 
of  the  statute  is  not  brought  in  question  does  not  estop  the  party  in 
whose  favor  the  judgment  is  rendered  from  setting  np  the  unconstitu- 
tionality of  the  statute  in  a  subsequent  action  between  the  same  par- 
ties upon  a  different  cause  of  action.  FliilculeipJua  v.  Eidytetc.  R'y  Co., 
612. 
C  Upon  Bill  Confessed,  complainant  is  not  entitled  to  any  relief  beyond 
the  fair  scope  of  the  allegations  and  prayer  of  his  bill.  Laneattfr  Mills 
V.  Merchants'  etc.  Co.,  585. 

7.  JuDUMENT  AGAINST  A  Makried  Woman  and  her  husband,  establishing 

and  enforcing  her  alleged  liability  against  her  separate  estate,  when  the 
record  shows  that  she  held  lands  as  such  estate,  is  conclusive  in  a  col- 
lateral action,  and  precludes  any  inquiry  in  such  action  as  to  whether 
the  court  erred  in  law  or  in  fact.     Hope  v.  Blair,  366. 

8.  Merger  by  Affirmance  —  JaRiSDicnoN.  —  When  the   judgment  sued 

on  was  affirmed  on  appeal,  aud  the  defendant  submitted  himself  to  the 
jnrisdiccion  of  the  appellate  court,  he  cannot  assail  it  on  the  ground 
that  the  trial  court  never  acquired  jurisdiction  of  his  person.  This 
rule  applies  to  affirmed  judgments  of  other  states.    Roach  v.  Privett,  819. 

9.  Merger  —  Foreign  Judgment.  —  A  judgment  appealed  from  is  merged 

in  a  judgment  of  afBrmance  on  appeal.  This  rule  applies  in  a  snit  on 
a  judgment  of  athrinance  rendered  in  another  state.  Roach  V.  Privett, 
819. 
lOb  Judgment  aoainst  Defendant  as  a  Surviving  Partner  is  not 
Conclusive  of  the  Existence  of  the  Partnership  against  repre- 
sentatives of  a  decedent  who  is  claimed  to  have  been  a  partner  of  the 
defendant,  though  the  action  was  commenced  against  the  defendant 
and  the  decedent  as  partners,  the  death  of  the  decedent  having  taken 
place  during  its  pendency.      Van  Kleeck  v.  Hammell,  183. 

11.  Uncertainty  in  DESCRiprioN. — A  judgment  in  ejectment  describing 
the  land  as  "  fraction  No.  12,  a  part  of  the  southeast  quarter  and  north- 
east quarter  of  section  16,  township  4-,  range  4,  containing  34.75  acres," 
and  following  the  de-cription  in  the  pleadings  and  verdict,  is  not  void 
on   its  face  for  uncertainty  in  description.     Carlisle  v.  Killel/reio,  915. 

12.  Amendment  or  Annulment  of.  — A  court  cannot  alter,  vary,  or  annul 
its  final  judgment  after  the  close  of  the  term  at  which  it  was  rendered, 
except  to  correct  clerical  errors  or  omissions,  or  when  the  judgment 
is  void  on  its  face,  either  for  want  of  jurisdiction  of  the  subject-matter 
or  of  the  parties.     Carlisle,  v.  Killehrew,  915. 

13.  Judgments  Rendered  in  Another  State.  —  A  decree  of  a  court  of  com- 
petent jurisdiction  in  another  state,  taken  pro  confesso,  in  a  suit  against 
a  corporation,  establishing  the  fact  that  service  of  process  on  two  of  the 
directors  and  the  cashier  was  a  sufficient  service  of  process  on  the  corpo- 
ration, is  conclusive  in  the  courts  of  a  sister  state,  when  such  decree  is 
offered  in  evidence,  although  it  may  abound  in  errors  and  irregularities; 
but  it  cannot  establish  the  legal  identity  of  two  corporations,  when  that 
question  was  not  at  issue  in  that  suit.     Semple  v.  GUnn,  894. 

14.  Twice  in  Jkpoardy. — A  statute  declaring  that  "  whenever  any 
judgnierlt  in  a  criminal  action  shall  be  removed  by  writ  of  error  to  tha 
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•npreme  court,  and  saeb  oourt  shall  rarerM  said  jodgment  b«eanM 
of  any  defect,  illegality,  or  irregularity  in  the  proceedings  in  anch  oaao 
sabsequent  to  the  rendition  of  the  verdict  of  the  jury  therein,  it  shall 
b«  couipetent  for  the  supreme  oourt  oither  to  pronounce  the  proper  judg- 
tneut,  or  to  remit  the  record  to  the  court  below,  in  order  that  snob 
oourt  may  protiouuce  the  proper  judguieut,"  is  not  unconstitutioual, 
as  authorizKii;  the  accused  to  be  twico  pnt  in  jeopardy  for  the  samo 
offense.      McDonald  v.  Stale,  740. 

15.  Jkopakoy  19  the  situation  of  a  prisoner  when  a  trial  jury  is  impaneled 
and  sworn  to  try  the  case  upon  a  valid  iudictiiieut  ur  information,  and 
such  jury  has  been  charged  with  his  deliverance.  To  put  him  twice 
in  jeopardy,  he  must  again  be  put  upon  his  trial,  before  a  jury  impaneled 
and  sworn,  and  charged  with  his  deliverance.     MeDoiald  v.  State,  740. 

16.  TwiOK  IN  Jbopardt. — Re-sentencing  a  prisoner  on  the  same  verdict 
is  not  putting  him  twice  in  jeopardy  for  the  same  offeutie.  McDotiald  ▼. 
Stale,  740. 

See  BuiJi  amv  Notks,  12;  Coupokatio.ns,  18;  Evidkmcs,  5;  £xjtcoTUMii^ 
3;  Infants,  I;  Setoff. 

JUDICIAL  SALES. 
Judicial  Saui  ov  Lakd  is  not  Ck>MPLETB  until  CoNFiRim>  by  tboooart, 
and  the  bid  of  the  purchaser,  where  the  sale  is  for  cash,  is  not  demand- 
able  until  such  confirmation.  Wliere,  therefore,  a  purcliaser  at  such  a 
sale  refuses  to  pay  the  amount  of  his  bid,  and  the  commissioner  there- 
upon  readvertises  and  resells  the  land  for  a  lower  price,  and  reports  all 
the  facts  to  the  court,  which  ratifies  and  approves  the  resale,  no  action 
is  maintainable  agains^t  him  by  reason  of  his  bid;  for  he  was  not  in  de- 
fault. Under  such  circumstances,  the  sale  must  be  held  to  have  been 
abandoned  before  its  consummation.  Campe  v.  Saucier,  273. 
See  Executions;  Executors  and  Administratobs,  8. 

JURISDICTION. 

1.  JuRiSDicmoN  MAT  BB  Dbfinbd  to  be  the  right  to  adjudicate  oonoerning 

a  subject-matter  in  a  given  cause.  To  constitute  this,  there  are  three 
essentials:  1.  The  court  must  have  cognizance  of  the  class  of  cases  to 
which  the  one  adjudged  belongs;  2.  The  proper  parties  must  l)e  present; 
and  3.  The  point  decided  must  be  in  substance  and  effect  within  the 
issues.     Hope  v.  Blair,  366. 

2,  JcBiSDiOTioN  OF  THE  SuBJECT-MArrEB  OF  A  SuFt  EXISTS  when  the  court 

has  the  right  to  proceed  and  determine  the  controversy  or  question  in 
issue  between  the  parties,  and  to  grant  the  relief  prayed,  and  what  that 
controversy  or  issue  is  must  be  determined  by  the  pleadings.  Hope  v. 
Blair,  366. 
t.  JuDOMENT. — The  Subject-matteb  of  a  Suit,  when  reference  is  made 
to  matters  of  jurisdiction,  means  the  nature  of  the  cause  of  action  aal 
the  relief  sought.     Hope  v.  Blair,  366. 

See  JuDOMBNTS;  Marriaob  and  Divorcb,  9;  Procbbs,  L 

JUSTICES  OP  THE  PEACE. 
L  Liability  for  Judicial  Errob.  — A  justice  of  the  peace,  acting  in  food 

faith  and  having  jurisdiction  of  the  person  and  of  the  subject-matter,  ■ 
not  civilly  liable  in  damages  for  error  of  jud<^nicnt  in  holding  auuncoo* 
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•titntional  ortlinance  valid  and  enforcing  it  l)y  imprisoning  the  Tiolator 
of  it.  Nor  13  the  officer  liable  who  makes  the  arrest  in  snoh  ease. 
Brooka  v.  Mangan,  137. 
flL  Plbaoinos  iu  justices'  courts  are  to  be  liberally  constrned,  and  thongh 
informal,  where  they  fairly  apprise  the  defendant  of  the  claim  made 
against  him,  thoy  are  sufficient.  Costello  v.  YVn  Kyck,  128. 
See  Evidence,  5;  Executions,  6. 

LACHES. 
See  Adverse  Possession,  4;  Mortqaoes,  6. 

LANDLORD  AND  TENANT. 

1.  Tbhawct  at  Will  cannot  bb  Terminated  without  th«  Kotiob  pre- 
scribed by  the  statute,     Huntington  v.  Parkluirgt,  146. 

S.  Tenant  at  Will  Who  Abandons  the  Leased  Premises  without  justi- 
fiable cause,  and  without  giving  the  notice  required  by  statute,  remains 
liable  for  their  use  and  occupation.      Huntington  v.  Parkhurst,  146. 

Bi  Onb  Who  Esters  into  Possession  of  Land  under  an  Agreement 
fOR  A  Lease,  which  is  to  be  reduced  to  writing  according  to  tiie  terms 
agreed  upon,  and  who  thereafter  pays  rent  for  two  months  and  then  re- 
fuses to  execute  such  lease,  nevertheless  becomes  a  tenant  either  at  will 
or  from  year  to  year,  and  both  he  and  the  landlord  acquire  rights  of 
which  neither  can  be  be  divested  without  proper  notice.  Hvntington  v. 
Parkhurst,  146. 

^  Tbmant  Entering  under  a  Void  Lease  may  be  compelled  to  pay  rent 
f<Hr  a  longer  period  tlian  he  actually  occupies,  if  by  paying  rent  he  has 
become  a  tenant  at  will,  and  he  abandons  the  premises  without  giving 
proper  notice  to  his  landlord.     Huntington  v.  Parkhurst,  146. 

8.  Lessor  may  Re-lease  Premises  Demised,  and  Hold  Lessee's  Adminis- 
trator FOR  Deficit,  when.  —  Where  the  administrator  of  a  deceased 
lessee  notifies  the  lessor  of  his  determination  to  abandon  the  leased 
premises,  but  the  lessor  objects  to  his  doing  so,  and  mtifies  him  that  lie 
will  re-lease  the  premises  for  the  best  rent  he  can  get,  and  hold  the  les- 
see's estate  for  any  deficit  that  may  arise,  there  is  no  annulment  of  the 
lease,  and  the  lessor  may  recover  from  the  administrator  the  amount  of 
such  deficit.     Alsup  v.  Banks,  294. 

C  Title  to  Products  of  Leased  Farm  in  Lessee  when.  —  Where  a  farm 
is  leased  with  stock  thereon,  in  which  the  landlord  and  the  tenant  have 
a  joint  interest,  the  tenant  agreeing  to  raise  enough  on  the  farm  to  feed 
the  stock,  and  if  enough  is  not  raised  to  buy  whatever  may  be  neces- 
sary, the  title  to  hay,  oats,  and  straw  raised  on  the  farm  is  in  the  tenant, 
and  the  landlord  cannot  recover  in  an  action  of  replevin  brought  by  him 
against  an  officer  who  has  levied  on  such  products  by  rirtue  of  attach- 
ments against  the  tenant.     Colville  v.  Miles,  433. 

See  Liases;  Vendor  and  Vkndbi,  S, 

LARCENY. 

L  BuTFiciENCT  OF  INDICTMENT. —  An  *'  attempt"  implies  both  an  intent  and 
an  actual  effort  to  consummate  the  intent.  Hence  an  indictment  char- 
ging an  "attempt"  to  commit  larceny  is  suflBcient,  without  alleging  the 
particular  acts  constituting  the  "attempt."     Jackson  v.  State,  860. 

%  Variance  I'.ETWEEN  Allegation  and  Proof. — An  indictment  charging 
grand  larceny  in  ste.ding  "one  iron-gray  horse,  a  gelding,"  is  not  sup- 
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port«d  by  proof  shnwing  the  theft  of  a  "horse**  or  "colt,"  and  the 

rariance  ia  fatal  to  conviction.     St'iU  t.  McDonald,  25. 

t.  Larobnt  or  Lost  Propibtt.  —  Where  children  have  found  loet  property, 
and,  with  no  intent  to  ateal  it,  have  delivered  it  to  their  fatlier,  whu 
took  it,  knowing  that  it  waa  lost  property,  ami  with  the  felonious  intent 
to  ai>propriate  it  to  hia  own  u^ie,  he  id  guilty  of  larceny.  In  such  case, 
whether  or  not  the  father  is  guilty  of  larceny  must  be  determined  by 
the  same  principles  which  govern  in  the  case  of  tha  aotnal  finder.  AlUn 
r.  State,  866. 

4.  Lakcknt  or  Lost  Goods. — Lost  goods  are  the  subject  of  larceny,  and 
the  place  where  found  ii  iiiunattiiial.  The  owner  is  not  divested  of  the 
right  of  property  by  its  loss  at  any  place,  and  has,  constructively,  the 
right  to  its  possession.     Allen  v.  Stalf.  856. 

Il  Labcknt  ur  Lost  Qoops.  — The  tiu<iur  of  a  lost  pocket-book  containing 
money  and  papers,  the  latter  furnishing  reasonable  means  of  discovering 
the  owner,  is  under  obligation  to  use  due  diligence  to  discover  him,  and 
his  failure  to  do  so,  and  subsequent  appropiiatioa  of  the  property  to  his 
own  use,  is  Inrceny.     Allen  v.  State,  856. 

4,  Laroknt  or  Lost  Goods  —  Intent.  —  Wher*  the  finder  of  lost  goods  has 
a  criminal  intent  to  convert  them  to  his  own  use  at  the  time  of  the  find, 
ing,  and  afterwards  does  so  convert  tliem  in  pursuance  of  such  intent, 
an  idle  effort  made  in  the  mean  time  for  the  ostensible  purpose  of  find- 
ing the  owner  does  not  purge  the  taking  of  its  criminality.  Allun  v. 
State,  856. 

7.  Larceny  or  Lost  Goods  —  Intent  —  Duty  to  Rk.stork.  —  Although  the 

appropriation  of  lost  goods  to  his  own  use  by  the  finder  is  not  larceny, 
when  there  are  no  indicia  indicating  the  owner,  and  the  finder  really  be- 
lieves he  cannot  be  found,  yet  if  at  the  time  of  the  taking  he  knew  the 
owner,  or  had  rea8ona1)le  grounds  for  believing  he  could  be  discovered, 
it  was  his  duty  to  hold  and  restore  the  goods  to  the  owner.  It,  instead 
of  so  doiii;^',  he  appropriates  them  to  hi:>  own  use,  excluding  the  doniin- 
iou  of  the  owner,  it  is  lurceuy.  Rea.soiiablo  helief  that  the  owner  can 
be  found  may  result  from  previous  knowledge,  or  irom  attending  facts, 
or  from  facts  learned  at  the  time  of  the  finding,  or  from  any  marks  or 
indicia  on  the  goods  furnishing  immediate  means  of  ascertainiug  the 
owner.     Alien  v.  Stale,  856. 

8.  Larceny  or  L<mt  I'sopkbty  —  Intent.  —  The  existence  of  a  criminal  in- 

tent to  commit  larceny  by  the  finder  of  lost  property  is  Mcertained  by 
a  careful  examination  of  the  facts  and  circumstances  preceding,  attend- 
ing, and  folldwinsi  the  finding;  and  in  onler  to  ascertain  the  original 
iiueut,  inquiries  may  be  made  as  to  the  manner  in  which  the  tinuer 
conducted  luuiself  with  the  property,  and  his  existing  meaud  oi  know- 
ing or  o:  a^jceitaining  the  owner.  Allen  v.  Staff,  856. 
t.  Larcksy  of  Lost  Propehty  —  1. stent.  —  In  order  to  stamp  the  conduct 
of  the  finder  of  lost  chattels  with  larcenous  clnracter,  the  intent  to  con- 
vert them  ab.-ohuely  to  his  own  use  must  co-exi.st  with  the  act  of  fin  i- 
ing.  It  such  intent  does  not  exist  at  the  time  ui  finding,  a  suhbcqueat 
coiicealmeiit  or  fraudulent  appropriation  does  not  ooustuute  larceny. 
Allen  V.  Stale,  856. 

LEASE. 

1.  AoRKFNfKN-T  Op.ANTiNfl  Ri.wiT  TO  Qi  AJMiv  ST.>vr,  I?  I,'\«p:.  —  A  ;i  ac-ce- 
ineut  i^rantMg  lo  a  person  the  sole  right  to  quarry,  take,  an  1  jell  >tMiie 
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from  a  traot  of  land  for  a  term  of  fifteen  years  ia  a  lease  of  the  land. 
But  it  is  not  fn-imaj'ade  such  a  lease  of  wild  mountain  land  as  is  or<1i- 
narily  given  in  the  management  of  such  land  by  an  agent  appointed  for 
a  single  year.     Duncan  v.  Ilartman,  570. 

5.  Leask  Pbima  Facik  beyund  Authubixy  or  Aoent  whkm. — A  leasj  made 

by  an  agent  appointed  for  a  single  year,  granting  to  the  lessee  the  ex- 
elusive  right  to  quarry,  take,  and  sell  stone  from  a  tract  of  wild  moun* 
tain  land  for  a  term  of  fifteen  years  ia  j)iima  fade  beyond  such  agent's 
authority.  But  such  a  h;ase  may  be  validated  by  showing  a  previous 
course  of  dealmg  witli  the  land  by  the  owners  and  the  agent,  wliich 
gives  a  construction  by  the  parties  tliemselves  to  the  agent's  authority 
nnder  his  written  employment.  The  burden  of  proving  the  validity  of 
the  lease  is,  however,  upon  the  lessee,  and  it  is  the  province  of  the  jury, 
though  the  evidence  is  undisputed,  to  determine  therefrom  whether  he 
has  met  this  burden  to  their  satisfaction.     Duncan  v.  Uartman,  570. 

8.  Ratification  of  Lease  by  Receiving  RENxa.  —  Where  the  owners  of 
land,  which  a  person  assuming  to  act  as  their  at^ent  has  leased,  received 
rents  under  the  lease,  knowing,  or  having  such  notice  that  they  are 
bound  to  know,  that  they  came  as  rents  under  the  lease,  this  will  be 
evidence  of  their  ratification.     Duncan  v.  Uartman,  570. 

4.  Lease  Informally  Executed  by  Agent  PROTEcrs  Le.s.sek  from  bkinq 
Treated  as  Trespasser  when. — A  lease  of  land  signed  by  the 
agent  of  the  owners,  merely  as  agent,  which  recites  the  names  of  the 
owners  as  his  principals,  and  purports  to  be  a  grant,  not  in  his  own  right, 
but  £18  agent,  will,  if  otherwise  valid,  protect  the  lessee  in  possession 
from  being  treated  as  a  trespasser.     Duncan  v.  Ilarlman,  570. 

6.  Lease  Void  by  the  Statute  of  Frauds  may  be  R:  kirred  to  as  Show 

ING  THE  Intention  of  the  Parties,  and  it  has  been  generally  held 
that  if  the  tenant  enters  and  occupies  the  property,  the  agreement  may 
be  looked  to  as  showing  the  terms  under  whicli  the  tenancy  subsisted 
in  all  respects,  except  as  to  the  duration  of  the  term.  HwUtaylon  v. 
Parkliumt,  146. 
6.  Lease  is  not  Terminated  by  Death  of  Lessee  wnuw.  —  A  lease  of 
land,  the  execution  of  which  was  not  with  reference  to  a  business  which 
could  not  be  carried  on  without  the  personal  presence  ol  the  lessee,  is 
not  terminated  by  his  death,  but  his  estate  is  liable  for  the  ^eut  during 
the  entire  term,  ^Aisup  v.  B m/cs,  294. 

LEX   LOCI  CONTRACTUS. 
See  Bills  and  Notes,  '2L 

LEX    FOUL 
See  Bills  and  Notb.s,  2L 

LIBEL. 

L  Fbivilbokd  Communication,  What  Questions  akk  for  the  Codm 

AND  What  kor  the  Jury.  — It  is  for  the  court  to  de;.ruiine  whethei 
the  subject-matter  to  which  the  alleged  libel  relates,  the  interest  in  \i. 
of  the  author,  or  his  relations  to  it,  are  such  as  to  furnish  an  excuse; 
but  the  question  of  good  faith,  lielief  m  the  iruth  of  the  .statements, 
and  the  existence  ot  actual  uialioe  uiustL  be  submitted  to  tiie  jury.  BtuU 
v.  ya.sa,  717. 
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I.  A  CoMMUMiCATioif  n  PRIYILKQED,  thongh  made  by  one  wh»  htm  ae  {ii> 
terest  therein,  and  no  daty  to  perform  in  making  it,  if  made  to  one  having 
an  interest  in  and  a  right  to  know  and  act  upon  the  faote  stated.  If  a 
person  ia  so  situated  that  it  becomes  right,  in  the  interests  of  society, 
that  he  tell  a  third  person  the  facts,  then  if  he,  bona  fidt  and  without 
malice,  tells  them,  it  is  a  privileged  communication.     Rvdt  v.  Nau,  717. 

&  Fkitileokd  CoMHrNiCATi6N.  —If  a  man  is  accused  of  seduction,  and 
a  friend  of  the  father  of  the  girl  alleged  to  have  been  seduced,  at 
the  instance  of  the  father,  writes  to  a  clergyman,  who  baa  been  ac- 
qaaiuted  with  the  accused,  for  an  accouut  of  his  conduct  while  tlie 
elergynian  knew  him,  and  the  latter  gives  such  account  in  good  faith 
and  without  malice,  it  is  privileged,  and  not  libelous,  and  no  noovsrj 
eui  b«  had  therefor.     Rude  t.  Naaa,  717. 

LICENSE. 

See  EVIOKMOI,  3;  iMTOXIOATOItt  LtQOOMb 

LIENS. 
8«e  ArraoHMBirr,  5;  Bakks  and  Banking,  S;  MsoHAHiOi'  Lmik 

LIMITATIONS  OF  ACTIONS 

L  Thouoh  a  Dbmand  is  Nbcbssart  to  Giyi  a  Rioht  or  Amroir,  Mie 
general  rule  is,  that  such  demand  must  he  made  within  the  period  pre- 
scribed by  the  statute  of  limitations.     Landis  v.  Siucto  i,  AOX 

1.  Statutb  of  Limitation'.s,  when  Begins  to  Ruk  in  Favor  oj  Sureties 
OF  Administrator. — Where  an  administrator  dies,  and  his  adminis- 
trator tiles  an  account  of  his  intestate's  administration,  and  a  decree  is 
made,  showing  a  balance  due  the  e^state,  in  a  suit  by  the  distributees 
against  the  sureties  on  the  bond  of  tiie  tirst  administrator,  the  statute 
of  limitations  begins  to  run  from  the  date  uf  the  decree,  and  not  from 
the  death  of  the  adminisirator.      Wil'i'ima  v.  State,  297. 

Sw  Trusts.  —  The  trusts  against  which  the  statute  does  not  run  are  those 
technical  and  continuing  trusts  not  cognizable  at  law,  and  falling  withm 
the  proper,  peculiar,  and  exclusive  jurisdiction  of  courts  of  equity;  but 
suuh  other  trusts  as  may  be  the  ground  of  an  action  at  law  are  subject 
to  the  operat  on  of  the  statute.      LdmUf  v.  Saxton,  403. 

4.  An  Action  against  the  Former  Skcretahy  and  Treasurer  of  an 
Extinct  Corporation  by  its  surviving  dir-^ctor  for  an  acconntin::!  and 
payment  of  moneys  received  during  its  existence  is  subject  to  the  oper- 
ation ot  the  statute  of  limitations,  and  is  not  protected  from  that  statute 
on  tlie  gi  ouml  that  the  action  is  to  enforce  a  trust.  The  cause  of  action 
must  be  reLja  ded  as  irismg  upon  ihe  dissolution  of  the  corporation. 
Landis  v.  Sixton,  403. 

ft.  In  A  Suit  in  Equity  aoaikst  the  Widow  and  Hkirs  ot  a  Decedent 
by  a  purchaser  of  his  real  property  at  a  probate  sale,  to  whom  the  atl- 
ministrat or  has  made  no  conveyance,  to  have  the  legal  title  vested  m 
such  purchaser,  the  statute  of  limitations  applicable  to  real  actions 
should  l>e  applied,  and  not  that  applicable  to  personal  actions.  Sher- 
wood  V.  Baker,  399. 

8.  New  Promise — Aorekment  to  Arbitrate.  —  Where  a  debtor  claims 
an  over-payment  to  his  creditor  i)y  mistake,  in  a  transaction  occuriwi^ 
eigliteeu  years  before,  anil  declares  that  he  will  have  an  ace  aiiit  .h;  x  >  1 
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between  t^em  by  a  third  party,  whereupon  the  creditor,  denying  the 
over-payment,  states  that  he  would  as  "lief* have  such  third  party  ex- 
•mine  the  •ccount  as  any  one,  and  that  if  he  owed  the  original  debtor 
anything,  he  would  pay  him,  such  comlitional  promise  by  the  creditor  ia 
insufficient  as  a  submission  to  arbitration,  or  as  a  compromise  of  dis- 
puted rights,  or  as  an  acknowledgment  of  indebtedness  sufficient  to 
toll  the  bar  of  the  statute  of  limitations.  Linderman  v.  Pomeroy,  494. 
See  COBFORATiONS,  11,  31-34;  Ejeotmunt,  2;  Insdramcb,  8,  9l 

LIQUOR-SELLING. 
See  Hab£A8  Corfds,  1;  Intoxicatino  Liquobs. 

LIS  PENDENS. 

\.  The  Effeot  o»  the  Notice  of  the  Pendency  of  a  Suit,  Diti-t  Pilid 
AND  Kbcordkd,  la  Limited  to  the  Action  in  Which  It  is  Filed;  and 
if  that  action  is  dismissed,  sucb  notice  does  not  affect  any  subsequent 
purchaser,  nor  charge  him  with  knowledge  of  anytliing  stated  therein. 
Trentor  v.  Pothen,  225. 

2.  The  Filing  of  a  Notice  of  the  pendency  of  an  action  gives  construct- 
ive notice  from  the  date  of  such  filing,  and  one  who  thereafter  purchases 
property  which  is  subject  to  the  action  cannot  be  regarded  aa  an  inno- 
cent purchaser.      Hope  v.  Blair,  3(56. 

LOST   INSTRUMENTS. 
See  Bills  and  Notes,  27. 

LOST   PKOPERTY. 
See  Larceny,  3-9. 

MANDAMUS. 
See  Injunction,  o;  Records. 

MARRIAGE   AND   DIVORCE. 

1.  Marriaqb  after    Supposed    Death   of    Husband. — Wliere  a  woman, 

acting  upon  reliable  information  that  her  former  husband  is  dead,  mar- 
ries again,  the  marriage  is  legal,  in  the  absence  of  evidence  that  the 
former  husbanJ  is  alive;  especially  is  this  so  after  the  lapse  of  many 
years.     Siieathen  v.  Sneatfien,  .326. 

2.  Marriaoe   CoNTRAcrrED   WHILE   a   Previous   Marriage  of  the  Hus- 

band Remains  Unannulled,  though  he  had  previously  obtained  a  void 
decree  of  divorce  in  another  state,  has  no  legal  force  whatever.  Collins 
V.   Voorhees,  412. 

8.  A  Valid  Marriage  will  not  be  Presumed  to  have  Taken  Place 
between  Partim  Who  Lived  Together  as  Husband  and  Wife 
under  a  ceremony  of  marriage,  when  the  man  intended  to  deceive  the 
wife  by  a  pretended  marriage,  and  knew  that  he  was  not  competent  to 
marry,  because  the  decree  purporting  to  divorce  him  from  his  wife  \v  as 
m  nallity,  although  the  parties  to  the  second  marriage  continued  to  live 
together  as  husband  and  wife  after  the  first  wife  had  procured  a  valid 
divorce  from  the  husband,  and  therefore  after  he  had  capacity  to  con- 
traot  a  valid  marriage.     Collins  v.   Voorheet,  412. 

4.  Defendant  not  Estopped  from  Questioning  JdDOMKiiT  fob  Alimoni 
AND  Costs  when.  —  A  defendant  in  a  divorce  snit^  against  whom  a  judg- 
▲m.  St.  Kep.,  Vou  XXIV.— 68 
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ment  for  alimony  and  cnsta  has  been  rendered  upon  constrnctire  servie* 
of  process,  is  not  estopped  by  his  sabseqnent  marriage,  and  a  motion  on 
his  {mit  to  modify  the  decree  in  one  particular  not  affecting  the  alimony 
and  codtd,  fruia  quuittioning  the  right  of  the  court  to  render  the  judgment 
for  alimony  and  costs.  lii'jney  v.  Riijiuy,  4G2. 
8.  DivoKCK.  —  I.MroTKNCT  means,  in  the  law  of  divorce,  Incarablo  inca- 
pacity, admittirg  neither  of  copulation  nor  procreation.  Payne  ▼. 
Payne,  '240. 

6.  DivuKCK  —  Sufficient  Findino  or  Impotbnct.  —  A  finding  in  an  ac- 

tion fur  ilivdi'ce  tliat  one  of  tiie  parties  is  "  impotent "  is  a  complete 
ami  Miiilicieiit  finding  upon  tlie  insue  of  impotency,  and  implies  and  in- 
cludes every  element  e-.st.ntiai  .as  a  ground  for  divoroe.  Payne  v.  Payne, 
240. 

7.  8crr  for  Divorcb  is.  as  to  Alimont  and  Coal's,  Pbockedino  in  Per- 

sonam. —  Althougii  a  suit  for  a  divorce  is  in  the  nature  of  a  proceeding  m 
rem,  or  qwm  in  rem,  in  so  far  as  it  affects  tlie  marital  status  of  the  par- 
ties, as  to  alimony  and  costs  it  it  a  proceeding  in  personam.  Riijnry  v. 
Rirjney,  462. 

8.  Dbckke  for  Alimony  and  Costs  Rf.nuered  upon  CoNBTRiraTiTB  Sbrvici 

or  Pkockss  not  Binding.  —  A  provision  in  a  decree  of  divorce  award- 
ing alimotiy  and  costs  against  a  non-resident  defendant,  who  was  not 
served  with  process  within  the  jurisdiction,  and  did  not  appear  in  the 
action,  does  not  bind  him,  although  the  decree,  so  far  as  it  affecta  the 
marital  statxu  of  the  plaintiff^  is  valid.  Rigney  v.  Rigney,  462. 
t.  JuKisuicnoN  or  Court  or  Another  State  to  Decbbb  Costs  and  Au- 
M ONY  HAT  bb  INQUIRED  IHTO  WHEN.  —  The  jurisdiction  of  a  court  of 
another  state  to  render  a  judgment  against  a  defendant  for  costs  and 
alimony  in  an  action  for  divorce  may  be  inquired  into  by  th«  coarta  of 
Mew  York.     Rigney  v.  Rigney,  462. 

MARRIED   WOMEN. 
See  Husband  and  Wife;  Statutbb,  C 

MASTER   AND  SERVANT. 

1.  Lot-owner's  Liability  ?or  Wall  Falling,  throvoh  Nbolioencb.  — 

If  the  owner  of  a  !ot  procures  a  contractor  to  enter  thereon  for  th« 
purpose  of  removing  a  wall,  which  through  the  negligence  of  the  con- 
tractor is  canned  to  fall  upon  and  injure  the  adjacent  premises,  the 
lot-owner  is  liable  for  the  damages  thua  occa-iioned.  Dillon  r.  Hunt, 
374. 

t.    Ir    there     ABE    Isr-REASED   PERILS   IN   A   BUSINE.SS     BT     REASON   OF  THB 

Use  or  DEFErnvE  Appli.\ncf..s,  or  otherwise,  known  to  the  master,  or 
for  which  he  is  responsible,  and  unknown  to  the  servant,  if  the  latter  ia 
injured  thereby,  and  is  free  from  negligence,  the  master  ia  liable. 
Johnton  V.  Ftmt  Nat.  Bank,  722. 
t.  The  Master's  Dity  Rkquirfj  Him  to  Use  Reasonable  Diligence  im 
Sbbino  that  the  Place  where  his  Servants  Work  is  safe,  and  he 
is  answerable  if  he  directs  tlv  .servant  to  work  in  a  place  which  the 
master  knew,  or  ought  to  have  known,  was  unsafe,  if  the  servant,  being 
without  negligence,  is  injured,  thougli  the  ne.'ligencu  of  a  fellow-ser- 
vant may  have  contributed  to  the  injury.  Johnson  v.  First  Nat.  Bank, 
722. 
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4.  NEaLTQEycE  —  Defective  Machinrrt —  AssuMPEioy  op  Risks.  —  Where 
a  servant,  having  the  right  to  abandon  the  service  because  it  is  danger- 
ous,  refrains  from  doing  so  in  consequence  of  assurances  made  that  the 
danger  sbadl  be  removed,  the  duty  to  remove  it  is  manifest  and  imper> 
ative,  and  the  master  is  not  in  the  exercise  of  ordinary  care,  but  is  liable 
for  bis  negligence,  nnless  he  makes  his  assurances  good.  When  such 
assurances  are  made,  the  servant,  by  continuing  in  the  employment, 
does  not  assume  ita  risks.     Boux  ▼.  Blodgett  etc  L.  Co.,  102. 

6.  Servant's  Riobt  to  Kelt  on  Supbbiob  Knowlkdob  or  Master.  —  Mas- 
ter and  servant  do  not  stand  upon  equal  footing,  even  when  they  have 
equal  knowledge  of  the  danger.  The  position  of  the  servant  is  one  of 
subordination  and  obedience  to  the  master,  and  he  has  a  right  to  rely 
upon  the  superior  knowledge  and  skill  of  the  roa-ster,  anl  is  not  entirely 
free  to  act  upon  his  own  suspicious  of  danger.  S/iortei  v.  Ht.  Joseph, 
317. 

6.  Superior  Knowlbdgb  of  Master  —  Neglioencb  of  Servant.  —  When 

the  master  orders  the  servant  into  a  place  of  danger,  and  the  latter,  by 
obeying,  is  injured,  he  is  not  guilty  of  contributory  negligence,  so  as  to 
bar  a  recovery,  except  when  the  danger  is  so  glaring  and  obvions  that  a 
reasonably  prudent  man  would  have  disobeyed,  and  not  have  entered 
into  it.     Shorten  V.  St.  Joseph,  317. 

7.  Contributory  N  eolioence  —  Use  op  Dbfectivb  Instrumentalitibs.  — 

Though  one  person  owes  another  the  duty  of  furnishing  him  with  reason- 
ably safe  instrumentalities  for  his  use,  yet  if  the  latter,  knowing,  either 
from  information,  observation,  or  any  other  source,  that  those  furnished 
are  defective  and  dangerous,  coutiaues  to  use  them  without  any  prom- 
ise that  they  will  be  repaireil,  he  assumes  the  risk  of  injury  therefrom, 
and  in  case  of  injury,  is  guilty  of  contributory  negligence,  which  will 
defeat  a  recovery.     Roddy  v.  Mvisouri  P.  B'l/  Co.,  333. 

8.  The   NsaLiOBNCB  of  a  Fellow-servant  Contributinq  to  thb  Ihjurt 

OF  Plaintiff  will  not  preclude  his  recovery  of  his  master  for  such  in- 
jury, if  it  was  caused  by  the  master's  requiring  the  servant  to  work  in 
a  place  which  the  master  knew,  or  ought  to  have  known,  was  not  safe. 
Johnson  v.  First  Nat.  Bank,  722. 

9.  Vice-principals.  — If  a  corporation  employs  a  superintendent  and  fore- 

man in  the  construction  of  a  building,  who  employ  aud  discharge  work- 
men, and  direct  them  what  to  do,  such  superintendent  and  foreman 
are  vice-]  rincipals  in  respect  to  their  employers.  Johnson  v.  First  Nat. 
Bank,  722. 

10.  If  a  Corporation,  through  its  Agents  and  Employees,  Throws 

Snow  and  Other  Matter  upon  a  Shed,  and  sufifera  it  to  remain 
there  until,  from  this  additional  weight,  the  shed  falls  upon  and  injures 
a  common  laborer,  whose  duty  it  was  to  work  therein,  and  who  had  no 
knowledge  of  the  burden  which  had  been  placed  on  the  shed,  he  is  en- 
titled to  recover  of  the  corporation  for  the  injuries  sustained.  Johnson 
T.  First  Nat.  Bank,  722. 

11.  Independent  Contraotob,  Liability  fob  NegliobhoA  of.  —  If  a  pro- 
prietor undertakes  to  do  upon  his  lot  that  which  is  dangerous  in  its  na- 
ture to  adjacent  proprietors,  he  must  use  reasonable  care  to  prevent  the 
doing  of  an  injury  to  them,  whether  he  does  the  work  himself  or  pro- 
cures it  to  be  done  by  an  independent  contractor.     Dillon  v.  Hunt,  374. 

12.  Negligence  —  Independent  Contractor.  —  An  employer  is  not  re- 
sponsible for  the  negligence  of  the  contractor  or  his  servants,  when  the 
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contraeior  is  given  entire  freedom  in  the  nse  of  means  to  accomplish  the 
result;  bnt  when  the  employer  reserves  the  right  in  any  particular  to 
diroct  the  manner  of  the  performance  of  the  work,  or  undertakes  to  pro- 
vide any  uf  the  iuatrutnuntalities,  he  owes  the  coiitraotor  and  his  ser- 
vanta  the  duty  of  care  in  respt-ct  to  those  matters  over  which  he  retains 
control,  and  tho;e  duties  which  he  undertakes  to  perform.  Roddy  v. 
Musvuri  P.  Ry  Co.,  333. 

See  Railroad  Companibs. 

MEfHANICS*  LIENS. 
L  Miobanic's  Lirn  on  Wikk's  Separate  EIstate  under  CoNTRAcr  Sioned 

BT  Husband  Ai-one.  — The  separate  property  of  a  marrie<l  woman  may 
be  charged  witli  a  ni<iliaiii(.'s  lien  for  materials  for  the  erection  of  a 
buildini»  thereon,  although  the  contract  umler  which  they  were  fur- 
nished is  signed  by  her  husband  alone,  where  it  is  shown  that  she  ex- 
amined the  plans  for  the  building,  that  the  materials  were  furnished  by 
the  claimant  witli  her  knowledge  and  consent,  that  they  were  reason- 
ably necessary  for  the  improvement  of  the  property,  and  were  used  for 
that  purpose,  and  that  she  was  frequently  upon  the  premises  during  the 
progress  of  the  work,  giving  directions  as  to  the  materials  and  aa  to  the 
manner  of  construction.     Bodey  v.  Thackara^  S26. 

2.  Mechanic's  Lien  on  Wife's  Real  Estate  undkr  Costract  Made  by 

HER  HoaBAND  WITH  HER  Knowledcx  AND  CONSENT.  — A  building,  ne- 
cessary for  the  improvement  of  the  separate  estate  of  a  wife,  erected 
thereon  under  a  contract  made  by  her  husband  alone,  but  with  her 
knowledge  and  consent,  is  subject  to  a  mechanic's  lieu  for  materials 
reasonably  necessary  for  its  erection,  furnislied  upon  the  order  of  the 
contractor,  and  used  in  the  construction.      liifin  v.  Th<xrkarm,  629. 

3.  Claim  of  Mechanic's  Lien  vor  Materials  for  Dwbllino  dobs   not 

JcsTirr  Recotert  tor  Materials  for  Stable.  —  Where  materials 
are  supplied  by  a  material-man  for  a  dwelling  and  a  stable  on  the  same 
lot  of  land,  a  claim  for  materials  fur.iished  for  the  dwelling,  but  not  in- 
cluding the  stable,  will  not  authorize  a  recovt-ry  for  the  materials  fur- 
nished for  the  stable,  even  though  it  is  appurtenant  to  the  dwelling, 
and  necessary  for  the  convenient  enjoyment  of  the  house  and  lot.  And 
the  mere  mention  of  the  stable,  in  the  caption  of  the  bill  of  particulars 
appended  to  the  claim,  is  not  a  suthuieut  inclusion  of  the  stable  in  the 
claim.  Bevan  v.  Thackara,  529. 
i.  Evidence  Admissible  in  Action  on  Mechanic's  Lien.  —Where,  in  gcire 
facias  sur  mechanic's  lien,  V)rought  by  a  subcontractor,  it  appears  that 
the  original  contract,  though  signed  by  the  husband  alone,  was  assented 
to  by  the  wile,  and  that  the  materials  were  furnished  fur  and  used  in  tiie 
improvement  of  her  separate  estate,  the  original  contract  and  the  claim- 
ant's books  of  original  entry  charging  the  husband  with  the  materials 
for  which  the  claim  is  made,  are  admissible  in  evidence.  But  evidence 
that  the  defendant  paid  the  contract  price  in  full  to  the  original  eon- 
tractor  is  not  admissible.     Bodey  v.  Tkackara,  626. 

MERGER. 

See  JCDGMENT.S,  8,  f. 

MINERALS. 
See  Mines  anu  Minino. 
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MINES   AND  MTNTNO. 

SiTRPACB  OF  Land  and  MrNERALS  BENKATH  It  Dissbvkrablb  in  Title. 
—  The  surface  of  laud  and  the  minerals  beneath  it  may  be  dissevered  in 
title  and  become  separate  tenements.  The  mineral,  when  properly 
severed  from  the  surface,  becomes  a  separate  corporeal  hereditament, 
and  its  ownership  is  attended  with  all  the  attributes  and  incidents  pecu- 
liar to  the  ownership  of  land.     LiUihridge  v.  Lachinvtnnn  etc.  Co.,  544. 

Title  bit  Exception  out  of  Grant  not  Esseni ially  Different  from 
Title  by  Direct  Grant  of  Same  .subject.  —  There  is  no  substantial 
diflference  between  a  title  by  exception  out  of  a  grant  and  a  title  by 
direct  grant  of  the  same  subject.  A  grant  of  all  the  coal  uuderueatii  a 
tract  of  land  is  a*n  absolute  conveyance  in  fee-simple  of  all  the  coal,  and 
no  greater  title  than  that  can  be  acquired  by  an  exception  to  the  same 
efifect  in  a  grant  of  the  surface.     LilUbridge  v.  Lacbnoanna  etc.  Co.,  544. 

Chamber  Cut  through  Coal  xn  Mink  Belongs  to  Owner  of  Coal.  — 
The  chamber  or  passage  formed  by  mining  coal  is  the  property  of  the 
owner  of  the  coal;  and  where  tlie  ownership  of  the  surface  of  the  land 
has  been  severed  from  the  ownei  ship  of  the  coal,  the  owner  of  the  sur- 
face cannot  restrain  the  owner  of  the  coal  from  making  such  use  of  such 
chamber  as  he  may  see  fit,  so  long  as  such  use  does  not  injure  the 
former.  The  right  to  use  such  chamber  is  exclusively  in  the  owner  of 
the  coal,  and  cannot  be  questioned  by  the  owner  of  the  aurface.  LiUi- 
bridge  V.  Lackawanna  etc.  Co.,  544. 

Instrument  Creates  Fee-simple  Estate  in  Coal  beneath  Surface  of 
Land  when.  —  An  instrument  which  grants,  demises,  leases,  and  to 
mine-lets  to  a  party  all  the  merchantable  coal  under  a  certain  tract  of 
land,  together  with  the  sole  and  exclusive  right  to  mine  and  remove  the 
same,  to  have  and  to  hold  the  coal  until  the  exhaustion  thereof  under 
the  terms  of  the  indenture,  creates  in  him  an  estate  in  fee-simple  to  the 
eoal.     LilUbridge  v.  Lackawanna  etc.  Co.,  644. 

MISTAKE. 
See  Adverse  Possession,  3;  Insurance,  18. 

MORT(JAGES. 

Tax  Title  Acquired  by  Mortgagee  in  possession  will  not  prevail  against 
the  mortgagor  or  his  devisee.     Hotoze  v.  Deio,  783. 

Tender  of  Part  of  Mortgage  Debt  not  Available  unless  Kept 
Good  when. — Where  a  mortgagee  covenants  to  release  a  portion  of 
the  mortgaged  premises  upon  payment  of  a  specified  part  of  the  sum 
secured  by  the  mortgage,  a  tender  of  the  amount  specified  is  not  avail- 
able in  a  suit  to  foreclose  the  mortgage,  unless  tlie  tender  is  kept  good 
and  the  money  paid  into  court.  Where  such  tender  is  made  for  th 
purpose  of  basing  upon  it  a  demand  for  affirmative  relief,  the  principle 
that  he  who  seeks  equity  must  do  equity  compels  the  mortgagor  to  keep 
the  tender  good,  before  it  will  allow  him  to  maintain  a  suit  to  destroy  the 
lien  of  the  mortgage  on  account  of  a  tender  and  refusal.  Werner  v.  Tuch, 
443. 

Foreclosure  under  Power  —  Innocent  Purchaser. — Where  a  mort- 
gage containing  a  power  of  sale  has  been  in  fact  discharged,  it  is  tlie  duty 
of  the  mortgagor  or  owner  of  the  equity  of  redemption,  as  between  him 
and  third  parties  having  no  notice  thereof,  to  procure  the  evidence  of 


998  Index. 

the  discharge  to  be  properly  pat  upon  record.  A  failure  to  do  thii 
leaves  the  mortgagee  apparently  clothed  with  power  to  foreclose;  and 
npon  foreclosure  uutler  such  apparent  authority,  an  innocent  purchaser, 
if  bis  evidence  of  title  is  first  recorded,  will  be  protected.  As  between 
him  and  the  mortgagor,  the  latter  is  bound  by  the  record.  Batuman  v, 
Eiuh,  201. 

4>  PORECLOSURS  HNDER  PoWER — HeIR  EsTOITED  BT  NhOLECT  OF  ANCES- 
TOR. —  Where  an  ancestor  neglects  for  eight  years  to  question  the  valid- 
ity of  a  luruolosiire  bale  under  a  power  in  a  mortgage,  which  sale  appears 
by  the  record  to  be  valid,  his  heir  in  estopped  to  question  its  validity,  as 
against  an  innocent  jnirchaser  for  value,  after  the  death  of  the  ancestor. 
Bauxmnn  v.  E<idi»,  201. 

%,    PORKCLOSUKB    OF     MOKTOAOK,    ADVERSE   CLAIMS   OF  TiTLB.  —  One  wbo  is 

made  a  party  detemiant  to  a  suit  to  foreclose  a  mortgage,  under  an 
allegation  that  he  claiina  some  interest  in  or  lien  upon  the  mortgaged 
premises,  ma}-,  by  his  answer,  ^•et  up  a  paramount  clain)  to  such  prem- 
ises, and  such  claim  may  be  tried  and  determined  in  tliat  suit.  The 
only  way  in  which  the  plaintiflF  can  avoid  the  trial  of  the  claim  is  by 
discontinuing  his  action  as  to  such  defendant.     Lego  v.  Medley,  706. 

C  Limit  for  Reuemfiio.n  — Lachks.  — A  suit  by  the  mortgagor  against  the 
mortgagee  in  po-'Scssion,  to  redeem  and  for  an  accounting,  is  not  barred 
until  the  expiration  of  ten  years  from  the  time  of  taking  possession; 
and  until  the  expiration  of  such  time,  no  question  of  laches,  delay,  or 
acquiescence  can  arise  against  the  mortgagor.  WaUlrop  v.  Friedman, 
775. 

8m  Acknowledgments;  Chattel  Mortgages;  Cotknanct,  1;  Exicv- 
TioMs,  6;  Fraud,  2;  Homestead;  Vendor  and  Vendee,  10. 

MUNICIPAL  CORPORATIONS. 

L  OrdinawoK.  —  Constitutional  provisions  relating  to  the  title  of  laws 
pa-ssed  by  the  legislature  do  not  apply  to  city  ortlinauoes.  People  v. 
Wagner,  141. 

2.  Municipal  Corpopation's  Power  to  Enact  Quarantine  Ordinances. 
—  A  municipal  corporation  lias  n<>  )>ower  to  estaMi^h  ;\n'\  enforce  quaran- 
tine regulations,  wlien  such  power  is  not  expressly  nor  iniplicilly  srrnnted, 
nor  incident  to  any  power  granted  in  its  charter,  or  essential  to  t.he 
declared  objects  and  purposes  of  ihe  corporation.  Heiice  it  is  not  li.ible 
f6r  compensation  to  an  niriour  employed  by  it  to  enforce  such  re,'ii!:itions. 
New  DeriU'ir  v.  Berry,  827. 

%,  Municipal  Ordinance  PanHtBiTiNa  Sale  of  Second-hand  C'OTnrvo 
Void  whkn. — An  ordinance  of  a  town  declaring  it  nnlasvful  for  any 
person  to  bring  into,  or  to  offer  for  sale  therein,  second-hand  clotiiing, 
witliout  having  first  produced  satisfactory  proof  to  the  mayor  that  such 
clothing  did  not  come  from  a  district  or  locality  in  wiiich  contagion  or 
infection  was  prevailing  or  had  prevailed,  is,  in  the  al)sence  of  any  epi- 
demic or  of  other  circumstances  apparently  rendering  it  necessary  for 
the  preservation  of  the  public  health,  clearly  an  unreasonable  and  un- 
just interference  with  a  recognized  and  legitimate  business  pursuit,  in 
restraint  of  trade,  and  therefore  void.  Town  of  Ko^ciu-^ko  v.  Shmhfrg, 
281. 

4.  Ordinance  Regulating  Weight  of  Bread  Loaves.  —  An  ordinance 
providing  that  all  bread  of  every  description  manufactured  by  the 
bakers    of    the   city   shall  be   made   into   loaves  of   oue,  two,   and  four 
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pounds,  and  no  other  avoirdupois  weight,  and  that  no  baker  shall  make: 
far  sale,  or  shall  sell,  or  expose  for  sale,  any  bread  that  shall  be  de- 
fleient  in  weight,  bat  not  attempting  to  fix  the  price  of  bread,  is  valid,. 
and  within  the  provisions  of  a  charter  empowering  the  common  council' 
to  "  direct  and  regulate  the  weight  and  quantity  of  bread,  the  size  of 
the  loaf,  and  the  inspecting  thereof."     People  v.   Wagner,  HI. 

i.  Ordinanok —  Reasonableness  — Restraint  of  Trade  —  Discrimina- 
tion.—  A  municipal  ordinance  requiring  a  hawker  or  peddler  who 
travels  on  foot  to  pay  a  license  of  ten  dullara  ioc  ih.9  first  day  and  fiver 
dollars  for  each  subsequent  day,  and  if  traveling  with  one  horse,  twenty 
dollars  and  fifteen  dollars,  and  if  traveling  with  two  or  more  horses, 
twenty^five  dollars  and  fifteen  dollars,  for  the  first  and  all  subsequent 
days,  ia  invalid,  as  onreasonable  and  in  restraint  of  trade,  and  as  dis> 
criminating  between  residents  and  non-residents  of  the  city.  Brooks  v. 
Mangan,  137. 

%,  City  Ordinance  Prohibitinq  Canvassing  without  Lioknss  Valid  Ex- 
KRCISB  or  Police  Power.  —  A  city  ordinance,  enacted  by  legislative  au- 
thority, forbidding  any  person  to  engage  in  the  business  of  canvassing  or 
soliciting  within  the  city  for  orders  for  goods,  books,  paintings,  wares, 
•r  merchandise  of  any  kind,  withoat  first  obtaining  a  license  from  the 
mayor,  upon  payment  of  certain  fees  therefor,  and  imposing  a  penalty 
for  its  violation,  is  a  valid  exercise  of  the  police  power  of  the  state. 
And  if  snch  ordinance  is  equal  and  nniform  in  its  operation,  and  does 
not  discriminate  between  citizens  of  the  different  states,  it  is  not  in  vio- 
lation of  the  interstate  commerce  clause  of  the  federal  couatitutiou.  (Jity- 
<j/*  TUusville  V.  Brennan,  580. 

See  Telegraph  Companies,  1. 

NEGLIGENCE. 

1.  AonONABLB  NBOLiaENOE  CONSISTS  in  the  breach  or  non  performance  of 
some  duty  which  the  party  charged  with  the  negligent  act  or  omission 
owed  to  the  one  suffering  loss  or  damage  thereby.  Roilay  v.  Alissout-i 
P.  R'y  Co.,  333. 

S.  Negligence,  CoNcnRRENT,  of  Telephone  and  Electric  Railway  Com- 
pany.—  While  it  is  primarily  the  duty  of  a  telephone  company  to  see 
that  its  wires  are  in  a  re-i-sonaljly  safe  and  sound  condition,  and  protected 
against  the  contiiiueiiey  of  falling,  it  is  also  the  duty  of  an  electric  com- 
pany using  a  trolley-wir<  to  protect  it  frf)m  the  same  contingencies;  and 
if,  throu^^h  the  neoligi^noe  of  the  telephone  company,  one  of  its  wires 
falls  across  the  troUey-wire  of  an  electric  company,  and  because  of  the 
latter  being  ungnarded,  the  telephone  wire  conducts  a  current  of  electri- 
city from  it,  whereby  a  horse  coming  in  contact  with  the  wire  is  killed, 
both  companies  are  answerable  to  'di:  ov/ner  of  the  animal,  because  the 
negligence  of  both  oonoorred  in  inflicting  the  injury.  Electric  R'y  Co.  r, 
Shelton,  614. 

t.  Liability  for  Resultdto  Injury.  —  One  guilty  of  negligence  is  liable 
for  whatever  consequences  result  therefrom  without  the  intervention 
of  some  independent  agency  disconnected  from  the  primary  fault,  and 
self-operating;  and  this  although  in  advance  the  actual  result  of  the 
primary  negligence  may  have  seemed  improbable.  Quigleif  v.  Delaware 
etc.  Canal  Co.,  504. 

4.  EviDKNCB  TO  Prove.  —  In  an  action  to  recover  for  personal  injury  r»> 
ceived  in  a  railroad  accident,  alleged  to  have  been  oaosed  by  the  rottoa 
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condition  of  a  trestle  and  by  the  overloading  of  an  old  and  rotten  car 
with  guano,  a  witness  who  has  handled  •uch  fertilizer  for  several  years, 
•nd  has  testitied  to  the  weight  of  sacks,  tilled  with  it,  may  also  testify 
to  the  dimensions  of  buch  sacks,  a«  hearing  on  the  question  of  negli< 
genco  in  overloading  the  car.  Kamas  City  etc.  R.  R.  Co.  v.  Sin'dh,  753. 
B.  Burden  of  Proof.  —  A  party  suing  to  recover  for  an  injury  cansed  by 
the  negligence  of  another  has  the  burden  of  proof  to  show  the  negli. 
gence,  and  that  it  was  the  proximate  cause  of  the  injury.  Birminyham 
He  R'y  Co.  V.  IJule,  748. 

t.    NK«JLICiKNCB  18  NOT  PuKSir.MED  FROM  TUK  DK-STBUCTION  OF  GOOOa  BY  FlR« 

while  in  the  hands  of  a  bailee  for  hire,  and  if  the  bailor  seeks  to  recover 
of  the  bailee  on  acconnt  of  the  latter'a  negligence,  be  must  allege  and 
prove  it.     Lancaster  Milla  v.  MerchnnU'  etc.  Co.,  686. 

?•  Prksumption  or  —  Acoidknt.  —  Mere  proof  of  injury  does  not  raise  a 
presumption  of  negligence  a>;ain8t  the  accused  sufficient  to  impose  on 
him  the  burden  to  prove  due  care  on  his  part.  In  order  to  recover, 
plaintiff  must  show  an  accident  from  which  the  injury  resulted,  or  cir- 
cumstances of  such  character  m  impute  negligence.  Birminghim  etc. 
R'y  Co.  V.  Hate,  748. 

t.  Nkqliqknob  la  >'ot  Pre.scmkd  moM  Fact  or  Aocide.\t.  —There  must 
have  existed,  before  its  occurrence,  some  suggestion  of  danger,  in  order 
to  create  liability  for  negligence.  Werbowlshy  v.  Fort  Wayne  etc.  R'y 
Co.,  120. 

f.  Nbolioesc*  Presumku  from  Accident.—  Proof  of  Sdddkn  Starting 
OF  Horse-cab  while  a  passenger  is  in  tiie  act  of  alighting,  alleged  to  be 
the  cause  of  injury,  establishes  a  j>rima  fade  case  of  negligence,  and  the 
burden  to  disprove  it  is  then  cast  on  the  horse-car  company.  Birminj- 
ham  etc.  R'y  Co.  v.  Hale,  748. 

10.  Whew  a  Question  for  Jury.  —  When  the  complaint  in  an  action  is 
founded  on  negligence,  and  the  evidence  tends  to  sustain  the  allega- 
tions, the  question  of  the  negligence  of  defendant  and  of  the  contribu- 
tory negligence  of  plaintiff  is  properly  left  to  the  jury.  Kanaaa  City  etc. 
R.  R.  Co,  V.  Smith,  753. 

11.  QtrMTiON  or  Defendant's  NEnLinr.NCE  for  Jury  to  Determine  when. 
—  Where  a  child  four  years  old  is  run  over  and  injured  on  a  public  street 
by  a  heavy  team  and  wagon  moving  down  grade  at  a  rapid  gait,  the 
driver  thereof  being  a.sleep  at  the  time,  it  is  a  question  for  the  jury  to 
determine  whether  the  driver's  negligence  cansed  the  injury.  Summerit 
Bergner  etc  Co.,  518. 

12.  Contributory  Neqlioence  —  When  Question  for  Jury. — In  a  case 
involving  contributory  negligence,  if  upon  all  the  facts  and  circum- 
stances fair  and  sensible  men  may  differ  in  their  conclusions,  tlie  ques- 
tion should  be  left  to  the  jury,  even  though  there  is  no  dispute  as  to  the 
facts.     Rod'fy  v.  Mu^muri  P.  R'y  Co.,  333. 

13.  Contributory  Neolioence  —  When  Qcestion  for  Jury.  —  In  a  ease 
involving  a  question  of  contributory  negligence,  where  two  reasonable 
and  different  views  may  be  taken,  and  men  of  equal  canlor  maj  differ 
M  to  the  liability,  the  question  should  be  submitted  to  the  jury.  Rouse 
▼.  Blodgi-U  etc.  L.  Co.,  102. 

14.  Contributory  Neolioence,  when  Que.stion  for  Jury.  —  In  a  case  ia« 
Tolviiig  the  question  of  contributory  negligence,  upon  which  the  evi- 
dence is  conflicting,  it  should  be  left  to  the  jury  to  determine.  Moom  T. 
Nwrtliern  P.  R.  R,  Co.,  195. 
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18.  Contributory  TTeoltoence,  when  a  Question  tor  the  Coctrt.— When 
no  other  inference  than  that  of  negligence  can  be  fairly  and  reaaonably 
drawn  from  the  evidence,  it  should  be  declared  by  the  oonrt  u  a  matter 
of  law.     Corcoran  v.  St.  Louis  etc.  R'y  Co.,  394. 

16.  Contributory  Ne(;ligence,  wheiN  Precludes  Redress.  —  Notwith- 
standing the  negligence  of  the  defendant,  if  the  plaintifiF  was  also  negli- 
gent, which  the  defendant  did  not  know,  or  was  not  required  to  know, 
at  the  time,  and  the  negligence  of  both  concurred  and  co-operated  in 
producing  the  damage,  then  the  proximate  cause  of  the  injury  will  be 
attributed  to  the  plaintiff,  and  there  can  be  no  recovery.  Corcoran  v. 
St.  Loiiit  etc.  R'y  Co.,  394. 

17.  Child  Four  Years  Old  cannot  be  Held  Responsible  ior  Contiubc- 
TOKY  Negligence.     Summera  v.  Bergner  etc.  Co.,  518. 

18.  Negligence  or  Rashness  or  Child  cannot  be  Assumed  when.  — 
Where  a  child  four  years  old  is  run  over  by  a  team  and  wagon  on  a  pub- 
lic street,  in  the  absence  of  anything  to  indicate  that  she  ran  hastily  or 
impulsively  under  the  horses  or  the  wagon,  it  cannot  be  presumed  that 
she  did  so;  nor  can  it  be  assumed  that  she  was  a  trespasser,  or  that  her 
actions  were  negligent  or  rash,  merely  because  her  evidence  fails  to  ex- 
plain how  she  became  involved  in  the  peril  in  which  she  was  discovered. 
In  the  absence  of  testimony  on  the  point,  the  reasonable  inference  is, 
that  she  was  run  over  while  crossing  or  playing  in  the  street.  Summera 
V.  Bergner  etc.  Co.,  518. 

19.  Statdte  Giving  Cause  op  Action  —  Extraterritorial  Effect  — 
Parj'IES. —  Where  a  statute  of  one  state  gives  a  cause  of  action  to  the 
"personal  representative"  of  a  person  killed  by  a  wronj^ful  act,  the 
widow  of  one  so  killed  in  that  state  cannot  maintain  an  action  in  her 
private  capacity  under  such  statute  in  another  state,  although  under  the 
laws  of  the  latter  she  could  have  maintained  an  action  it  the  accident 
had  happened  there,  and  although  no  administrator  could  be  appointed 
in  the  state  where  the  deceased  was  killed,  because  lie  left  no  estate 
there.     Oates  v.  Union  etc.  R'y  Co.,  348. 

See  Bailment,  1;    Carriers;    Contracts,  4,  5;    Master    and  Servant; 
Railroad   Companies. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes;  Bills  or  Lading. 

NOTICE. 
See  Agency,  2;    Attorney  and   Client;    Chattel  Mortgage,  1;   Con- 
tracts, 8;  Corporations,  40;  Co-tenancy,  6;  Lis  Pendens;  Vendor 
AND  Vendee,  10,  11. 

NUISANCES. 
Public  Nuisance. — Before  a  Private  Person  can  Sustain  an  Action 
on  Account  of  a  Public  Nuisance,  he  must  show  that  the  damage 
BuflFered  by  him  diflfers  from  that  suffered  by  the  public,  in  kind  as  well 
as  in  degree.  Therefore  he  cannot  maintain  an  action  for  obstructing 
a  public  street,  when  his  only  special  damage  is,  that  in  driving  to  and 
from  his  garden  he  is  compelled  to  take  a  more  inconvenient  and  cir- 
oaitoas  route.     Zettelv.   West  Bend,  l\b. 

Bee  Injunctions,  1. 
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OBSTRUCTING  HIQHWAY& 

S«e  NlTISANCBS. 

OFFICE  AND  OFFICERa 
L  Offiuu  DB  Faoto,  Who  a  bot.  —  A  mere  intmder  into  an  oflSce,  aei- 
ing  without  color  of  right,  and  without  recognition  I>y  the  public, 
•annot  be  regarded  as  an  officer  de.  facto.  Where,  therefore,  a  person 
•lected  justice  of  the  peace  for  a  term  l>et;iuniiig  January  6tb,  who  qnali> 
Am  and  receives  from  his  predecessor  the  docket  on  the  Ist  of  January, 

—  both  believing  the  term  to  be^iu  ou  that  day,  —  issues  a  writ  of  re- 
plevin on  January  4tb,  the  writ  is  void,  and  its  issuance  is  not  the  act  of 
a  de/aeio  officer.     Dabney  v.  Hudson,  276. 

&  ▲  Woman  mat  bb  Appointed  Drfittt  Countt  Clkbk.  —  When  a  minis- 
terial officer  is  authorized  to  appoint  a  deputy  clerk,  he  may,  unless  re- 
•tricted  by  statute,  appoint  whom  he  pleases,  without  regard  to  age, 
•ez,  color,  or  race.      WUaon  v.  Newton,  173. 

See  AOKNOWLSDQHRNTS. 

OPINION  EVIDENCE. 
See  WiTMEHSKa,  4,  6. 

ORDINANCES. 
See  Municipal  CoRFORAXiONa 

OUTSTANDING  TITLE. 
See  Adversb  Possessiun,  2. 

OVER-DRAFTS. 
See  Banks  and  Banking,  4,  8. 

PARENT   AND   CHILD. 
See  Railroad  Companies,  5-7. 

PAROL   EVIDENCK 
See  Contracts,  2;  Deeds,  2,  8;  Evidence,  3-5,  11;  Uscrt,  7. 

PARTIES. 

L  Statutb  Oiviko  Causb  of  Action.  —  Where  a  statute  gives  a  cause  of 
action  and  designates  the  persons  who  may  sue,  and  the  time  Within 
which  their  action  must  be  brought,  none  but  the  parties  so  designated 
can  sue,  and  their  action  must  be  brought  within  the  time  prescribed 
by  the  statute.     Oates  v.  Union  P.  R'li  Co.,  :'43. 

I,  Vendor  and  Vendee — Action  against  Grantor  and  his  Grantees. 

—  A  grantor  by  warranty  deed  sued,  together  with  his  gpuitees,  to  set 
aside  the  title  assumed  to  be  conveyed  may  defend  in  hii  owu  name  for 
liii  grantees,  properly  served,  but  not  answering,  so  as  to  prevent  judg* 
BMut  against  them  by  default      Batuman  v.  Bada,  201. 

Bee  Cobtbacts,  4;  Corporations;  Neglioenck,  19;  PARrmoB,  S. 

PARTITION. 
L  Oo-TE.^ANCY  —  Equitt  JURISDICTION.  —  Jurisdiction   to  partition   land* 
among  co-teuant«  is  an  independent  head  of  equity  jurisdiction,  and 
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when  the  statute  is  merely  declaratory  of  such  jnrisfliction,  it  will 
be  exercised  by  a  court  of  equity  on  its  own  established  principles,  and 
with  the  use  of  its  own  better  and  more  flexible  modes  of  procedure, 
unembarrassed  by  the  prociusteaa  rules  which  cramp  the  statutory 
jurisdiction  of  courts  of  law.     Donnor  v.  Qiiailermas,  778. 

%  C!o-TENANCY  —  Accounting  —  Parties.  —  When,  after  the  filincj  of  a  bill 
for  partition,  and  for  an  accounting  for  rents  and  profits,  between  ten- 
ants in  common,  one  of  them  <lie.s,  no  account  can  be  had  against  his 
estate,  unless  liis  personal  representative  is  made  a  party;  but  the  claim 
for  an  accounting  may  be  abandoned,  and  putition  had,  without  mak- 
ing his  executor  or  administrator  a  party.      Donnor  v.  Quartermas,  77S. 

%.  Co- TENANCY.  — Two  tenants  in  common  may  unite  in  a  bill  for  partition 
against  a  third  co-tenant,  and  may  jointly  elect  to  consider  their  sev- 
eral moieties  as  one  moiety,  and  to  have  it  set  apart  to  them  as  one  un- 
divided fractional  share  of  the  whole.     Donnor  v.  Quartemias,  778. 

4.  Co-tenancy  —  Right  to  Partition. —  Every  co-tenant  is  entitled  to 
demand  partition,  tliouirh  it  may  be  inconvenient,  injurious,  or  even 
ruinous  to  one  or  more  of  the  parties  in  interest.  Donnor  v.  Quarter' 
mas,  178. 

6.  Co-tenancy  —  Improvements.  —  Equity  will,  if  possible,  when  making 
partition  among  co-tenants,  give  the  benelit  of  any  inn)rovements  made 
on  the  premises  to  him  who  has  erected  or  made  them,  and  this  is  done 
by  assigning  to  such  part  owner  the  portion  of  the  estate  on  which  such 
improvements  are  placed.  Donnor  v.  Quartei-mas,  778. 
See  Co-tenancy. 

PARTNERSHIP. 

1.  Assignment  by  One  Partner  of  his  Propertt  jor  the  Benefit  o» 

Creditors  does  not  Convey  Property  of  the  Partnership,  nor  any 
right  to  the  possession  thereof.      Van  Klecck  v.  Hamrnell,  183. 

2.  On  the  Death  of  One  Partner,  title  to  the  partnership  assets  vests  in 

the  snrviver,  who,  in  all  matters  connected  with  the  partnership,  be- 
comes the  party  to  sue  and  to  be  sued.  Van  Kleeck  v.  Hamineil,  183. 
8.  One  Who  is  a  Member  of  a  Partnership,  or  Who  has  Permitied 
Himself  to  be  Held  out  as  Such,  cannot  Escape  Liability  l)y  siiow- 
ing  that  he  consented  that  the  property  of  the  partnership  might  be 
assigned  as  the  individual  property  of  his  partner.  Van  Kleeck  v.  Ham- 
rnell, 183. 

4.  If  Parties   Represent  Themselves  as  Partners,  persons   who  deal 

with  them  as  such  are  entitled  to  have  the  property  uscil  in  the  l)nsiiies3 
applied  to  the  payment  of  their  debts,  in  preference  to  the  individual 
debts  of  those  representing  themselves  as  partners.  Van  Kleeck  v. 
Hamrnell,  183. 

5.  Partner  cannot  Escape  Partnership  Liability  by  showing  that  ha 

was  induced  to  enter  the  partnership  by  false  statements  of  his  copart- 
ner.     Van  Klerck  y.  Hnmmell,  183. 

6.  Representatives  of  a  Deceased  Partner  have  no  risrht  to  interfere 

with  the  partnership  property  or  business,  so  long  as  the  surviving  part- 
ner is  proceeding  in  good  faith  to  wind  up  its  aflairs.  Van  Kla  ck  v. 
Hammdl,  183. 

7.  Accounti.vg  for  Partner'^hip  Profits  Acqi'irep  by  Fraud.  —  A  mem- 

ber of  a  firm  established  for  the  conduct  of  a  lawful  business  ia  not 
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entitled  to  witlidraw  proAta  aoqaired  hj  him  in  partnersTiip  transae- 
tioas,  on  the  groand  that  he  acquired  them  by  cheating  castoniers  of 
the  firm,  when  the  member  calling  on  him  for  an  aooonnting  ia  innocent 
«l  all  fraud.     Pmitini/ton  v.  TocUl,  419. 

See  Abatsmskt,  2;  CoEPoaATioNS,  16;  JuDoiiKifTs,  10. 

PATENTS. 
See  Qkantb;  Pcblio  Lamdb. 

PAYMENT. 
PoBoiB  Nora  Takkit  nr  Exohamok  vob  Okndutb  Ora  mv  PAnavr.  — 

The  aorreuder  by  an  indorsee  to  an  iudoraer  of  a  genuine  note  in  ex- 
flhange  for  a  note  forged  by  such  indor:ier  does  not  amount  to  a  payment 
•f  the  genuine  note,  nor  extinguish  the  indorsee's  right  to  recover  against 
the  maker  thereof.      WeH  P/iiladelvhia  NaL  Bank  t.  Field,  662. 
See  Bakks  avd  Bakkimo,  8;  Bills  and  NoTxa,  26;  Ck)BPOKATiOMB,  10;  Do- 

BESS,  2;   ESTOPFKL,  4. 

PERSONAL  EXAMINATION. 
See  Trial,  6,  7. 

PERSONAL  PROPERTY. 
8m  ExaoirroBa  and  ADMiNisTBATOBa*  4> 

PHOTOGRAPHS. 
See  EviDBMCX,  1,  2. 

PHYSICIANS  AND  SURGEONa 
BviDBNOi  or  Phtsioian  or  Statements  bt  Patibnt.  —  In  an  action  to  re- 
cover for  personal  injury,  statements  made  by  plaintiff  to  his  physician, 
when  first  seen  by  him,  as  to  bis  symptoms,  the  locality  and  character 
of  the  pain  of  vhicb  he  was  complaining,  as  having  been  prodaced  by  an 
injury,  without  reference  to  its  cause  or  manner  of  occurrence,  are  ad* 
missibla.     Birmingham  etc,  R'y  Co.  t.  HaU,  748. 

PLEADING. 

L  Undbb  a  Prater  for  General  Relie?,  complainant  Is  entitled  to  8«di 
other  and  additional  relief  from  that  specially  prayed  for  as  the  all^a- 
tions  of  his  bill  will  support,  if  established  by  competent  evidenoe. 
Lancaster  MiUa  v.  MercJiants'  etc  Co.,  586. 

2.  Amendment  or  Complaint.  —  A  complaint  cannot  be  amended  by  add* 
ing  the  common  counts,  when  it  appears  affirmatively  that  they  present 
a  new  and  separate  cause  of  action  from  that  stated  in  the  original  com* 
plaint.     Semple  v.  Olenn,  894. 

IL  Dbmubrrb  to  a  Pabt  or  a  Oouht  will  not  be  entertained  unless  the 
imperfc-;t  part  is  so  material  as  that,  being  eliminated,  it  leaves  the 
oount  without  a  valid  oanae  of  acti(Hi.  LouiaviUe  cte.  JL  M»  Ok  r,  Hmtt, 
86a 

4.  QxNKRAL  Dbnial  ih  Answbb  Sdcplt  Puts  m  Lhitb  Aix  IfAnvn  Wkiob 
PLAiKTirr  IS  Bound  to  Pbovb.  —  In  an  action  on  a  oonlnMA,  a  general 
denial  in  the  answer  pats  in  issue  all  matters  whieh  the  plaintiff  is 
booad  to  prove  to  make  ont  his  oanse  of  action,  aad  ■othii^  mora.     If 
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the  defendant  seeks  to  avail  himself  of  facts  not  appearing  npoa  th« 
face  of  the  contract,  in  order  to  establish  its  invalidity  he  must  plead 
them.     Milhank  v.  Jones,  454. 

i.  EviDBNCB  TO  8how  Illkuality  09  Contraot  Sobd  OH  Inadmissiblb 
UNDER  Gkneral  Dknial  WHEN.  —  Wliere,  in  an  action  on  a  contract,  the 
complaint  seta  forth  and  the  phiintifiF  proves  a  contract  valid  on  its  face, 
the  defendant  cannot,  under  an  answer  which  is  simply  ageneral  denial^ 
give  evidence  tending  to  sliow  that  the  contract  was  against  pnhlic  pol- 
icy,  and  therefore  illegal.     AliUjauk  v.  Jouei,  454. 

C  Unadthorized  Pleading  as  Admission  of  Fact. — The  contents  of  an 
unauthorized  pleading  filed  in  a  jnstice's  conrt  may  be  treated  on  ap- 
appeal  as  in  the  nature  of  formal  admissions  made  by  the  party  filing  it. 
Warder  etc.  Co.  v.   Willy ard,  250. 

See  JUPOMENTS,  6;  Justices  of  the  Pbaob,  2. 

PLEDGE. 
See  Bills  and  Notes,  12,  14. 

POLICE  POWER. 
See  Municipal  Corporations;  Statutes,  4,  6. 

POST-NUPTIAL  SETTLEMENTS. 
See  Husband  and  Wifs,  2-5. 

POWERa 
Objsots  of  Power  must  bb  Specified  or  Asoertainablk  from  Instru- 
ment ArrEMPTiKQ  TO  Create  It.  — To  create  a  valid  power,  either 
beneficial  or  in  trust,  it  is  indispensable  that  the  object  or  objects  to  be 
benefited  by  its  execution  shall  be  specified  in  or  be  clearly  ascertain- 
able from  the  instrument  by  which  the  power  is  attempted  to  be  cre- 
ated. Sweeney  y.  Warren,  468. 
8m  BxaooTou  akv  Aomimistratobs,  1,  S|  ilowtQAosa,  9, 4;  Tkustii,  8. 

PRESUMPTIONS. 
See  Bnu  Ajn>  Notb.<i,  24;  Corporations,  10,  17,  19,  32;  Dbbds,  7;  Execu- 
VOB8  AND  Administrators,  8;   Husband  and  Wife,   11;   Infants,  2; 
JuDOMEiTTB,  3;  Neoliqenoe,  6-9;   Marriage  and  Divorok,  3;  Rail- 
1HB  QmrAXua,  30;  Vbndor  and  Vendee,  10;  Wiujs,  S. 

PRIORITIES, 
tae  Attachment,  5;  Corporattohb,  IS. 

PRIVILEGED  COMMUNICATIONa 
See  Libbi* 

PROBATE  PRACTICK. 
8m  Kxbcutors  and  Administkatomi 

PROCESS. 
L  trnmaurnnoK.  —  Whbn  Service  of  Process  is  CoNSTKOOimt,  It  bcust 
Conform,  at  least  substantially,  to  the  requirement*  ol  the  statute. 
Laney  v.  Oarbee,  391. 
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&    AFFIBATTr   FOR   OrDKK  OT  PdBI.ICATIO!*  OT  SdMMOITS   MUST  ShOW    "Dui 

DiLloBNCK."  —  The  aimpla  averments  in  an  affidavit  for  an  order  of 
pablicatioa  of  mmmona  that  the  defendant  ia  a  non-r«aident  of  and 
eannot  be  foaud  within  the  state  are  not  alone  aufficient  to  support  an 
•rder  for  the  service  of  a  enminona  by  publication,  but  such  affidavit 
mnat  show  that  due  diligence  to  find  the  defendant  has  been  exercised. 
Dne  diligenoe  cannot  l>e  implied  from  the  atateroent  that  the  deFendant 
eannot  l>e  found  within  the  state.     MeCraekem  v.  nmoffan,  481. 

9k  CoMSTRucriva  Skrviob  dpom  Unknown  Claimants  to  Land. — The 
legislature  may,  by  statute,  authorize  proceed iu>;s  by  action  against 
■nknown  claimants,  and  biml  them  by  constructive  or  substituted  ser* 
▼iee  or  notioe,  in  aotions  to  determine  adverse  claims  to  real  property. 
flacb  action  is  in  the  natnre  of  a  proceeding  in  rem;  its  object  is  an  ad« 
Judication  of  the  state  of  the  title,  aud  the  judgment  can  go  no  further. 
Shepheid  v.   Wat-e,  212. 

C  Adtkrsk  Claims  to  Land  —  CoNS-rBCCTiTB  Skbvics. — The  legislature 
may,  by  statute,  provide  for  constructive  or  substituted  service  of  pro* 
•ees,  in  actions  to  determine  adverse  claims  to  land,  as  against  unknown 
•laimanta,  or  in  oaaea  of  necessity,  or  where  personal  service  is  imprac- 
ticable, ia  actions  where  the  controversy  relates  to  property  witbiu  the 
Jurisdiction  of  the  court,  and  with  a  reasonable  exercise  of  legislative 
discretion  in  snoh  matters  the  oonrts  will  not  interfere.  Such  statutes 
most  be  strictly  construed  and  followed,  to  preserve  the  distinction  be* 
tween  known  and  unknown  claimants.     Shepherd  v.   Wa7-e,  212. 

i^  Skrvick  op  New  Subf(bna  Neckssakt  upon  Filing  Scpflemkntal  Bill. 
—  Where,  in  a  suit  for  divorce,  the  plaintiff  files  a  supplemental  I>ill, 
alleging  facts  occurring  after  the  filing  of  her  original  bill,  which,  if  proved, 
would  entitle  her  to  the  relief  prayed  for  in  her  original  bill,  it  is,  under 
the  law  and  practice  of  the  court  of  chancery  of  New  Jersey,  an  indis* 
pensable  prerequisite  to  the  rendition  of  a  personal  judgment  against  the 
defendant  that  a  new  subpoena  be  served  upon  him  within  the  juris-iic- 
tion,  after  the  filing  of  the  supplemental  bill,  or  that  he  appear  in  the 
action,  notwithstanding  he  appeared  and  answered  the  original  bill. 
Bignetf  v,  Rigney,  482, 

See  IlXBCOTiONS;  JtrDOMSNTs;  Marriaob  and  Ditobob.  & 

PROXIMATE  CAUSE. 
See  Railroad  Companibs,  S. 

PUBLIC  LANDS. 

L  A  Patbht  or  Lands  must  be  Con.strukd  in  Connbctioh  with  thb  Mat 

Which  A'xomp.^med  It,  Togkther  wrrn  the  Surveys  and  Fikld- 
NOTB.S,  and  if  the  description  in  the  patent  is  "lot  1,  section  8,"  this  will 
incln<ie  all  of  the  lot  represented  on  the  map  and  field-notes,  thons;h  if 
the  lines  between  sections  6  and  7  were  continued,  a  part  of  such  lot 
would  be  in  section  7.  Lynn  v.  Fair'mnk,  732. 
%  OoNFLiOTiNO  Patents  —  Posse-sston  SuFFrciEXT  to  Maintain'  .\erioN.  — 
Where  a  government  patentee  of  land  on  the  bank  of  a  river  claims  an 
island  lymg  therein  as  being  unreserveil  at  the  time  his  patent  w&s  is* 
sued,  as  against  a  siioifeqnent  patentee  of  such  island,  and  it  appears 
that  the  ftr«t  pacentee  has  four  houses  upon  the  di-puted  'an  •.  iti  f)ne  of 
whieh  :■/!  resides,  and  that  such  land  has  1>een  used  by  his  tenants  for 
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▼•rions  pnrposes,  Ws  possession  is  sufficient  to  maintain  snit  to  annul  the 
subsequent  patent.     Butler  v.  Orand  Rapids  etc.  R.  R.  Co. ,  84. 

CoNFLiCTiNO  Patents — Estoppel.  —  A  government  patentee  claiming 
land  as  against  a  subsequent  patentee  who  has  exercised  acts  of  owner- 
ship over  it  is  not  estopped  by  non-claim  to  assert  title  as  against  per* 
sons  who  have  never  been  in  possession  nor  had  any  title  of  record. 
Butler  V.  Orand  Rapida  etc.  R.  R.  Co.,  84. 

Proof  o»  Lost  Patent.  — Where  an  original  patent  and  the  record 
thereof  have  been  destroyed  by  fire,  and  the  legislature  has  made  an 
abstract  of  it  a  public  record  of  the  same  effect  as  the  original,  the 
grantee  under  such  patent  makes  a  prima  facie  proof  of  its  contents  by 
the  introduction  of  such  record  and  of  a  tract-book  kept  in  the  office  of 
the  register  of  deeds  showing  the  same  description  to  the  same  patentee. 
Butler  T.  Orand  Rapids  etc  R.  R.  Co.,  84. 

CoNFiiicTiNa  Patents  —  Sufj-iciency  of  Complaint.  —  In  an  action  by 
a  government  patentee  to  cancel  a  subsequent  patent  to  part  of  the 
same  land,  a  complaint  which  describes  this  land  as  a  "  sand-bar "  or 
"piece  of  ground,"  and  as  a  "piece  of  middle  ground,"  and  as  "middle 
ground,"  is  sufficient  to  include  the  term  "island,"  when  the  proofs  show 
that  the  land  in  dispute  is  an  island.  Butler  v.  Orand  Rapids  etc  R.  R. 
Co.,  84. 

Patent  —  Evidence  to  Impeach.  — In  an  action  by  a  government  pat- 
entee to  cancel  a  subsequent  government  patent  to  the  same  land,  the 
complainant  may  show  that  the  whole  title  passed  to  him  under  his 
ptvtent,  and  that  the  government  thereafter  had  no  title  to  convey.  In 
snch  cases,  courts  will  protect  purchasers  from  subsequent  government 
surveys.  Butler  v.  Qiand  Rapids  etc.  R.  R.  Co.,  84. 
See  Grants. 

PUBLIC  POLFCY. 
See  Attachment,  2;  Insurance,  4. 

PUBLICATION. 

See  Proces.*}. 

QUARANTINE  ORDINANCES. 
See  Municipal  Corporations,  2. 

QUITCLAIM    DEED. 
See  Deeds,  9. 

RAILROAD  COMPANIES. 

The  Requirement  that  an  Engineer  shall  Blow  a  WnBTLB  oB 
Ring  a  Bell  before  reaching  a  public  road  or  crossing  is  for  the  pro- 
tection of  persons  who,  being  at  a  crossing,  are  about  to  pass  across  the 
track.  Hence  a  brakeuian  injured  at  a  crossing  cannot  recover  therefor 
on  the  ground  that  the  failure  to  blow  the  whistle  or  ring  the  bell  left 
him  without  warning  of  the  approach  of  the  train  to  the  crossing,  and 
thereby  caused  him  to  be  injured.    Loumville  etc.  R.  R.  Co.  v.  Hall,  863. 

Object  of  Warning  at  Crossings. — The  purpose  of  giving  warning 
before  a  railroad  train  or  engine  eoines  to  a  crossing  is  not  only  to  pre- 
vent persons  from  driving  on  the  track  in  front  of  the  approachmg 
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train  or  engine,  but  also  to  give  notice  to  travelers  upon  the  highway, 
so  that  they  may  not  approach  within  dangerous  proximity  to  the  train. 
Qnig'ey  v.  Delaioare  etc.  Canal  Co.,  504. 

t,  Nkgliuknor  —  Failcrb  to  Give  Wabnino  at  Crossino  —  Proximatb 
Caosk.  —  When  the  negli.ijence  of  a  railroad  company  in  failing  to  give 
warning  of  the  approach  of  its  engine  to  a  crossing  causes  the  driver  of 
a  team  on  the  highway,  exercising  dae  care,  to  go  upon  the  track,  where 
be  finds  himself  in  seemingly  imminent  peril  from  the  approaching  en- 
gine, and,  acting  as  an  ordiuarily  prudent  man  wuuld  have  acted,  he  is 
justified  in  dropping  the  lints,  junipiug  from  the  wagon,  and  ahanduniug 
the  earn;  and  if  it  then  runs  away  anil  is  injured,  the  railroad  company 
is  lia'de  in  damagci  for  the  injury,  because  its  negligent  act  in  failing  to 
give  warning  is  the  natural,  primary,  and  proximate  canse  of  the  injury. 
Qui'jUy  V,  Delaioare  etc.  Canal  Co.,  6l>4. 

4.  Liability  fok  NKuLUiENCE  ok  Third  Party  Using  its  Cars. —A  rail- 
road company  permitting  a  third  party  to  use  its  cars  on  its  spur-track 
is  liaMe  for  his  negligence  in  leaving  such  cars  so  near  the  main  track 
as  to  cause  a  collision.     Georgia  etc.  R'y  Co.  t.  Underwood,  766. 

6.  CoNTRiBiTORY  Nkoligencb  OF  Parent  —  Imjcry  TO  Child.  —  A  parent 
wiio  suffers  his  child  of  tender  years  to  wander  upon  a  railroad  track, 
where  it  is  struck  and  killel  by  a  railroad  car,  is  guilty  of  contribu- 
tory negligence,  so  as  to  bar  a  recovery,  notwithstanding  the  negligence 
of  the  railroad  company.      Westcrherg  v.  Klmtia  etc.  R.  R.  Co.,  610. 

6.  Measure  of  Care   Doe  to  Children   Non   Stn  Juris. — A  railway 

company  is  not  required  to  make  its  premises  a  safe  playground  tor 
young  cliiMrcii  strictly  non  tiii  jtnis,  nor  is  it  an  insurer  of  their  lives 
and  Iini1)s  when  playing  upon  its  premises;  but  when  it  has  placed 
thereon  dangerous  machinery,  attractive,  alluring,  and  open  to  such 
children,  it  must  use  ordinary  and  reasonable  care  to  protect  them  from 
the  danger  to  which  they  are  thus  exposed.  Haenley  v.  Winona  etc  R.  R, 
Co,  220. 

7.  Mf-astke  of  Care  Due  to  Chilhren  Non  Sri  Juris  on  Side-track. 

—  A  railway  compiny  exercises  ordinary  and  reasonable  care  as  to  tres- 
passing children  of  tender  years,  and  strictly  non  sui  juris,  when  it 
leaves  its  cars,  with  their  brakes  tirmly  set,  upon  the  grade  of  its  grari* 
tated  side-track,  a  few  feet  distant  from  a  level  surface.  It  is  then  re- 
lieved of  liability  for  an  injury  to  sncli  cliildien  caused  by  tlie  act  of  a 
third  person  in  unloosening  such  brakes.  Hne-ilry  v.  Winona  etc  R.  R. 
Co..  220. 

8.  N KG i.ioENCE,  Contributory. — The  Act  of  Climbing  over  Stationary 

CAB.S  on  a  Railway  Track,  without  looking  to  see  whether  they  are 
attached  to  an  engine  or  not,  is  such  contributory  negligence  as  to  pre- 
clude any  recovery  for  injuries  received  while  so  doing.  The  fact  that 
the  person  injured  is  a  police-oflBcer,  that  his  necessity  for  crossing  the 
track  is  imperative,  and  that  tho  cars  are  obstructing  a  street  in  riola- 
tiou  of  a  city  or  linance,  does  not  render  the  rule  inapplicable  to  him. 
Corcoran  v.  St.  Louis  etc.  R'y  Co.,  394. 

9.  Negligence  —  Defective  Brake  —  Evidence.  — In  an  action  to  recover 

for  negligence  in  consequence  of  a  defective  brake  apon  a  freight-car,  by 
which  a  brakeman  was  injured  without  his  fanlt,  a  witness  who  has  ex- 
amined the  broken  brake,  and  haa  been  in  the  hardware  business,  is 
competent  to  testify  that,  in  his  judgment,  the  "  break  "  was  an  old  frac- 
ture.     Moon  v.  Northern  P.  R.  R.  Co.,  195. 
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10.  NlOLronroa.  —  Oar  with  Dbfectivb  Brakk^  !a  not  an  imminently 
dangeroos  instmment,  so  as  to  render  a  railway  company  liable  to  the 
serrant  of  another,  in  the  absence  of  some  relation  between  the  serTaat 
and  the  company,  arising  out  of  contract  or  otherwise.  Roddy  v.  Mif 
mmri  P.  B'y  Co.,  333. 

11.  Railroads  ark  not  Rkquirbd  to  Adopt  Evert  Appliancb  which  even 
a  majority  of  the  well-regulated  roads  have  adopted.  Something  must 
be  accorded  to  diversity  of  judgment;  and  the  failure  to  adopt  a  par- 
ticular appliance  cannot  be  regarded  as  per  ee  recklessness  or  negli* 
gence,  though  the  majority  of  the  other  roads  have  adopted  it.  Louis- 
ville etc.  R.  R.  Co.  V.  Hall,  863. 

12.  Failure  to  Put  up  Bulletin- boards  and  Placards  Warning  Em- 
ployees OF  Danger  is  immaterial,  if  they  were  expressly  warned  of  tb« 
game  danger  by  some  other  means.     Louisville  etc.  R.  R.  Co.  v.  Hall,  863. 

13.  The  Failukb  to  Maintain  Whipping-straps  to  warn  brakemeu  who 
are  on  top  of  the  train  that  it  is  about  to  pass  under  a  bridge  so  low  as 
to  imperil  their  lives  is  not  legal  nesjligcnce,  unless  such  straps  are  so 
manifestly  serviceable  as  to  command  the  consensus  of  intelligent  rail- 
road men,  and  suc!i  men  do  not  honestly  differ  in  judgment  as  to  their 
utility.     Louisville  etc.  R.  R.  Co.  v.  Hall,  863. 

14.  Evidence  of  Prior  Injuries  Suffered  by  Brakemen  from  Crossinu 
under  a  Low  Bridge  is  admissible  to  aid  the  jury  in  determining 
whether  the  railroad  corporation  maintaining  such  bridge  had,  through 
its  officials,  notice  of  the  injuries  previously  done,  and  had  been  guilty 
of  negligence  in  thereafter  maintaining  the  bridge  at  the  same  elevation. 
Louisville  etc.  R.  R.  Co.  v.  Hall,  863. 

16.  Railway  Corp->ration  may  be  Excused  for  Maintaining  a  Bridge 
80  Low  A3  TO  Endanger  its  Employees,  if  the  irregularity  of  the 
ground's  surface  and  the  state  of  the  neighboring  improvements  were 
such  that  the  bridge  could  not  be  raised  witliout  too  great  inconvenience 
to  vehicles  crossing  it,  without  great  and  serious  injury  to  neighboring 
land  proprietors,  or  without  too  great  an  expense  to  the  corporation. 
Therefore  a  jury  should  consider  all  these  matters  in  determining 
whether  or  not  the  corporation  was  negligent  in  maintaining  the  bridge 
so  low  as  it  did.     Louisville  etc.  R.  R.  Co.  v.  Hall,  863. 

16.  Railroad  is  Guilty  of  Negligence  in  Maintaining  a  Bridge  .so  Low 
AS  TO  Impekil  the  Lives  of  its  Employkes,  if  it  might  have  been 
raised  above  the  danger  line  without  great  expense,  and  without  too 
great  inconvenience  and  injury  to  the  public  or  to  adjacent  property- 
holders  affected  thereby.      Louisvilli'  etc.  R.  R.  Co.  v.  Hail,  863. 

17.  Low  Bridge  —  Contributory  Neglicience.  —  If  a  brakeman  is  reason- 
ably notified  of  a  low  bridge,  this  puts  him  on  the  lookout  and  on 
inquiry  and  observation,  and  if  he  fails  in  this  duty,  when  such  ob- 
servation would  have  enabled  him  to  know  where  the  bridge  was  located, 
he  is  guilty  of  contributory  negligence,  and  cannot  recover  if  injured  on 
account  thereof.     Louisville  etc.  li.  R.  Co.  v.  HaXl,  863. 

18.  Cross-examination  of  a  Witness  should  not  be  PERMrrrED  when  It 
Tends  to  Multiply  the  Issues  so  aa  to  embarrass,  if  not  to  mislead, 
the  jury.  Hence  when  a  witness  has  testified  to  the  use  and  usefulness 
of  whipping-straps  as  cautionary  signals,  a  cross-examination  is  not 
proper  which  requires  the  witness  to  testify  to  the  rule  and  habit  of 
railroads  in  many  states,  to  injuries  inflicted  by  overhead,  low  bridges, 
to  roads  being  mulcted  in  damages  in  consequence  of  such  injuries,  and 

Am.  St  Rep  ,  Vol.  ,\XIV.  — 64 


1010  Index. 

their  flnl)<tequently  adopting  whipping-straps.  LouUrWe  etc.  R.  R.  Co.  ▼. 
Hall,  863. 

19.  CoMNXuTiNO  Likes— Liability  roa  Delivert  or  Unsafe  Oar. — 
Where  oouaeotiug  railruatU  mutually  a^'ree  to  transport  the  loaded 
freight-cars  of  each  over  tiioir  reapcctive  Hues,  each  ia  under  obligatioa 
to  exercise  due  diligence  in  providing  reisonably  safe  cars  for  the  ser- 
vice contemplated.  Sucli  <luty  ia  not  limited  to  the  corporations  as 
■neb,  but  extends  to  and  is  owed  to  their  servants  who  must  neces- 
■arily  handle  the  cars,  and  wlio  may  l>e  exposed  to  danger  arising  from 
their  unsafe  or  defective  condition.  The  carrier  neglecting  this  duty 
is  liable  in  dcimages  for  its  negligence.  Moon  v.  Northern  Pae.  R.  R.  Co., 
195. 

n.  CoNNEOTiNo  Lines  —  Liability  for  Delivery  o»  Unsafe  Car. — 
Under  a  mutual  agreement  between  connecting  railroads  to  transport 
the  loaded  freiglit-cars  of  each  over  their  ru;>|)ective  lints,  the  delivery 
of  its  car  by  one  to  the  servants  of  the  other  line  is  an  afBrmation  that 
the  car  is  fit  for  use,  and  the  latter  are  entitled  to  repose  confidence  in 
the  implied  assurance  that  such  is  the  fact.  Moon  t.  Northern  Pac. 
R.  R.  Co.,  195. 

tl.  CoNNECTiNO  Lines  —  Liability  roK  Delivery  or  Unsatb  Car.  — 
Under  a  mutual  agreement  between  connecting  carriers  to  transport 
the  loaded  freight-cars  of  each  over  their  respective  lines,  the  receiving 
company  is  liable  to  its  employees,  if  it  undertakes  to  use  the  cars  of 
the  other  company  without  dae  inspection,  and  they  turn  oat  to  be 
defective  and  unsafe  by  reason  of  defects  ascertainable  by  reasonably 
eareful  inspection;  bat  the  neglect  of  the  receiving  company  to  perform 
this  duty  will  not  excuse  or  relieve  the  delivering  company  from  liabil* 
ity  for  injuries  resulting  from  its  negligence  in  delivering  unsafe  and 
defective  cars.  Its  negligenoe  is  the  proximate  cans*  of  the  injury. 
Moon  V.  Northern  Pae.  R.  R.  Co.,  196. 

B.  CoNMECTiNO  Links  —  Liability  for  Delivery  or  UMSArs  Cab.  — 
Under  a  mutual  agreement  between  connecting  railroat.ls  to  carry  the 
loaded  freight-cars  of  each  over  their  respective  lines,  it  is  the  duty  of 
the  delivering  carrier  to  use  reasonable  diligence  in  the  examination 
and  snpervision  of  appliances  on  its  cars,  which,  being  in  constant  use, 
are  liable  to  get  out  of  repair.  The  measure  of  care  and  diligence  re* 
quired  must  be  proport'oned  to  the  risk  and  danger  to  be  apprehended. 
If  the  safety  of  an  employee  of  the  receiving  carrier  depends  upon  the 
strength  and  soundness  of  such  appliances,  the  failure  of  the  delivering 
carrier  to  use  reasonable  diligence  to  make  and  keep  them  safe,  and  to 
make  seasonable  and  adequate  inspection  before  delivery  of  the  cars,  is 
negligence  for  which  it  is  liable.    Moon  v.  Northern  Pac.  R.  R.  Co.,  195. 

A  Carriers  of  Passenoers  —  Exphlsion  of  Passenokk  —  Non-payment 
or  Far&  —  Wliere  a  passenger  without  a  ticket,  after  opportunity  to  pro- 
car*  one,  boards  a  passenger  train  to  ride  from  one  station  to  another, 
mpoB  being  informed  of  the  train  fare  pays  it  to  the  condaotor,  who,  be* 
fore  the  train  arrives  at  the  first  station  from  the  starting-point,  informs 
the  passenger  that  he  has  made  an  error  in  the  amount  of  fare,  request- 
ing enough  additional  to  make  the  full  fare,  which  the  passenger  refuses 
to  pay,  he  may  be  expelled  from  the  train  at  the  first  station  from  the 
starting-point,  after  a  return  of  the  money  paid  by  him,  less  the  fare  be- 
tween the  stations;  but  the  return  of  the  money  is  a  condition  precedent 
to  the  right  of  expulsion;  and  if  the  passenger  is  expelled  before  it  ia 
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returned,  his  cause  of  aotion  is  complete,  and  eannot  be  Impaired  by  the 
subsequent,  though  immediate,  tender  of  the  amount  remaining;  due  to 
him.  Wardwell  v.  Chicago  etc.  R'y  Co.,  246. 
S4.  Cabbiek*  ov  Passsnobrs  —  Non- waiver  of  Train  Fake.  —  Although 
a  train  conductor  may  have  authority  to  accept  for  the  fare  of  a  passen- 
ger without  a  ticket  less  than  full  fare,  and  thereby  waive  the  com- 
pany's right  to  full  train  fare,  the  receipt  by  the  conductor,  through 
mistake,  for  the  full  fare,  of  less  than  that  fare  will  not  constitute  a 
waiver.  He  has  a  right,  upon  discovering  the  mistake,  to  require  the 
passenger,  witliin  a  reasonable  time,  on  informiug  him  of  the  error,  to 
pay  the  full  train  fare;  and  upon  his  refusal,  may  retain  the  money  paid 
until  the  next  station  is  reached,  where  he  may  eject  the  passenger, 
after  returning  the  money  paid,  less  the  fare  between  the  starting-point 
and  the  point  of  expulsion.      Wardwell  v.  Chicago  etc  R'p  Co.,  246. 

25.  Carrieks  of  Passengers  —  Expulsion  of  Passenger  fob  Non-pat- 
MENT  OF  Fare.  —  Where  one  without  a  ticket  voluntarily  enters  a 
train  of  cars,  and  expressly  requests  to  be  carried  to  a  particular  place, 
but  refuses  to  pay  the  rightful  fare  to  that  place,  so  that  the  company 
has  the  right  to  expel  him  before  reaching  his  destination,  a  request 
must  be  implied  to  be  carried  to  the  place  where  the  company  may 
rightfully  expel  him,  which  is  the  next  regular  station,  and  there  he 
may  be  put  off  the  train.      Wardwell  v.  Chicago  etc.  R'y  Co.,  246. 

26.  Liability  of  Railroad  C!ompant  for  Ejecting  Passenger  from 
Whom  CoNDtJoroB  has  Taken  Wrong  End  of  Ticket.  —  Where  a 
passenger  purchases  a  round-trip  railway  ticket,  and  the  first  conductor 
to  whom  it  is  handed,  by  mistake,  returns  to  the  passenger  the  wrong 
end  of  the  ticket,  and  the  conductor  on  the  return  trip,  ignoring  the 
passenger's  explanation,  refuses  to  accept  his  ticket,  and  ejects  him  for 
want  of  a  proper  ticket,  the  railway  company  will  be  liable  in  damages 
for  so  ejecting  him.     Kanaaa  City  etc.  R.  R.  Co.  v.  Riley,  309. 

27.  Regulation  of  Railway  Company'  Making  Ticket  Only  Evidence 
OF  Passenger's  Right  to  Travel  on  Train  Unreasonable.  —  A 
passenger  on  a  railway  train  holding  the  wrong  end  of  a  round-trip 
ticket,  returned  to  him  by  the  mistake  of  the  company's  conductor,  and 
giving  a  reasonable  explanation  of  the  mistake  to  the  conductor  to  whom 
he  offers  it,  is  entitled  to  be  carried  according  to  the  real  contract;  and 
any  regulation  of  the  company  making  the  ticket  the  only  evidence  of 
the  passenger's  right  to  travel  on  the  train,  and  authorizing  the  con- 
ductor to  disregard  the  passenger's  explanation,  is  unreasonable,  and 
cannot  justify  his  expulsion.     Kanxas  City  etc.  R.  R.  Co.  ▼.  Riley,  309. 

28.  Contributory  Negligence  — Pkotkuding  Arm  from  Window  of  Cab. 
—  It  is  negligence  perse,  to  be  declared  by  the  court  as  matter  of  law,  for 
•  passenger  on  a  steam-railway  to  protrude  his  arm,  hand,  or  elbow 
through  or  beyond  the  outer  edge  of  the  window  or  surface  of  the  car 
while  the  latter  is  in  motion,  and  no  recovery  can  be  had  for  an  injury 
which  is  proximately  eanaed  by  such  negligeoee.  Otorffia  etc  R'y  Co. 
V.  Undervjood,  756, 

29.  Negligence  in  Starting  Steam-cars.  — Steam-cars  stopping  at  regu- 
lar stations  are  only  required  to  halt  a  sufficient  time  to  allow  passen- 
gers to  alight  by  the  exercise  of  ordinary  diligence  on  their  part; 
and  the  conductor  in  charge,  having  waited  a  reasonable  time,  is  not 
negligent  in  starting  the  train  while  a  passenger  is  in  the  act  of  alight- 
ing, or  is  in  a  dangerous  position,  unless,  in  the  exercise  of  reasonable 
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e&r«,  he  knows,  or  ought  to  know,  of  meh  danger  to  t1i«  passenger, 
Bhrminqhnw  ftr.  R'y  Co.  v.  Smith,  761. 

Ml  Nkolioknck  —  Unsafk  CoNDiTios  OF  Track. —  Exrhplart  Damaois 
are  authorized  from  an  injury  to  a  paasuiiger  arising  from  au  uccidont 
caused  by  a  broken  rail,  when  tlio  evidence  nhowa  an  unsafe  condition 
of  the  track  at  that  place,  so  Ion,'  eontinned  as  to  make  the  failure  to 
discover  and  remedy  it  gross  neslii^ence,  or  equivalent  to  recklessness, 
wantonness,  or  intentional  wroni;  towards  the  passenger  on  the  part  of 
the   railroad  company.     A  lat>ama  He.  R.  R.  Co.  v.  Hilly  704. 

tl  Pbksumptio.n  of  Nkglioence  from  Ac<:ii>k.\t  —  Bcrus.s  o»  Proof. 
—  An  injury  to  a  passenger  by  a  collision  on  a  railroad  train,  while 
he  is  exercising  that  degree  of  care  which  mav  be  reasonably  expected 
of  a  person  in  his  situation,  raises  a  presumption  of  negligence  against 
the  railroad  company,  and  casts  upon  it  the  burden  of  rebutting  the 
presumption  of  showing  that  diligence  and  a  careful  observance  of  duty 
on  its  part  could  not  have  prevented  the  injury.  Oeoryia  etc.  R'y  Co. 
V.  Looe,  927. 

S2.  Negltokncr  —  Strebt-oar  Passbnqrr.  —  A  passenger  who  Tolnntarily 
jnmps  on  or  off  a  street-car  while  it  is  in  motion  does  so  at  his  own  peril, 
and  that  construction  of  the  car  is  not  defective  which  is  only  unsafe  in 
view  of  such  conduct.      Werbowlsky  v.  Fort  Wayne  etc.  R'y  Co.,  120. 

88.  Neolicence  in  Starting  Hor.<?e-oar.  — The  driver  of  a  horse-car,  when 
signaled  to  stop,  mnst  ascertain  who  and  how  many  of  his  passenger* 
intend  to  alight  at  that  place,  and  must  wait  a  sufficient  length  of  time 
to  enable  them  to  alight  in  safety  by  the  exercise  of  reasonable  diligence, 
and  must,  in  any  event,  see  and  kno^  that  no  passenger  is  in  the  act 
of  alighting,  or  is  otherwise  in  a  position  which  would  be  rendered 
perilous  by  the  motion  of  the  car,  when  he  again  pnts  it  in  motion. 
If  he  fails  in  any  of  these  respects,  and  injury  results  therefrom,  his 
employer  is  liable.     Birmingham  etc  R'y  Co.  v.  Smith,  761. 

Si.  Nkglioence  —  Duty  of  Stkeet-cab  Company. — Street-car  companies 
must  allow  their  patrons  an  opportunity  to  get  on  and  off  the  cars,  and 
the  starting  of  a  car  while  either  is  being  done  is  negligence,  no  matter 
what  the  construction  of  the  car;  but  such  act  does  not  make  that  de- 
fective which  under  other  circumstances  is  reasonably  safe.  WerhtneUky 
V.  Fort  Wayne  etc.  ffy  Co.,  120. 

SB.  Negligence. — Use  of  Appliances  in  universal  and  common  use  for 
the  same  purpose  is  not  negligence.  Nor  can  it  be  said  that  the  mode 
of  construction  of  a  street-car  is  defective,  or  not  reasonably  safe,  when 
the  unsafety  is  dependent  upon  conditions  which  are  the  result  of  negli- 
gent  conduct  either  of  the  passenger  or  the  company.  WtrbovUtky  r. 
fmi  Wayne  etc  R'y  Co.,  120. 

8m  Carriers;  NEGLionra^  9. 

RAPR 
See  AssAULR 

EKAL  PROPERTY. 

ItaitD-ewimli  Right  to  Rkmovb  Intrddkrs.  — Owners  of  land  ob  wWch  a 

trespasser  has  entered  and  placed  buildings  and  other  structures  have 
the  rijlit  to  remove  liiiii  and  tlie  structures  by  for.  e,  if  they  can  do  so 
witli'iu;  ;i  liixMch  of  tlie  peace;   and  even  ihoMj^h  ti;i-\'  une  so  miucIi  force 
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%n(\  violence  as  to  snhject  them  to  indictment  at  common  law  for  • 
breach  of  the  peace,  or,  under  the  statute,  for  making  a  forcible  entry, 
they  are  not  liable  to  an  action  of  trespass,  nor  for  assault  and  battery, 
Bor  for  injury  to  the  tresspasser's  structures  so  removed,  unless  they 
used  more  force  than  was  reasonably  necessary  to  accomplish  his  re- 
moval  and  that  of  his  structures  and  goods.  Lyon  t.  Fairbank,  732. 
See  ABaTBAOTs  or  Titls;  Advebsb  Possunoir. 

RECORDS. 

1.  Mandamus  —  Inspbctioii  or  Court  Records.  —  Mandamut  will  not  lie 

in  favor  of  a  person  not  a  party  to  an  action,  to  compel  the  submission 
for  examination  of  the  records  and  papers  in  a  case,  for  the  purpose  of 
publishing  statements  in  regard  thereto  in  a  newspaper  before  trial  or 
hearing,  or  before  they  become  public  by  proceedings  in  open  court. 
SfJimedding  v.  May,  74. 

2.  Court  Records  —  Right  to  Wituhold  fhoh  PuBLia  —  The  parties  to 

a  suit  may,  under  direction  of  the  court,  lawfully  withhold  the  records 
and  papers  in  the  case,  and  prevent  any  statement  in  regard  thereto 
being  made  public  until  they  are  made  public  by  the  consent  of  the  par 
ties,  or  by  proceedings  in  open  court.     Schmedding  r.  Majf,  74i 

REDEMPTION. 
See  Executions,  6;  Mortgages,  8. 

REGISTRATION. 
See  Chaitel  Mortqagb,  1. 

REPLEVIN. 
See  Attachment,  4;  Office  and  Ofiioui,  L 

RES  GESTAE. 
See  Evidence,  7;  Homioidb,  2. 

RES  JUDICATA. 

See  Judgments. 

RESTRAINT  OF  TRADK 
See  Contracts,  3;  Municipal  Corporatic»ns,  S^  8,  (L 

RESCISSION. 
See  Sales,  1. 

RIPARIAN  RIGHTS. 
L  Waters  — Right  of  Navigation  and  Riparian  Rights.  — A  navigable 
river  is  public,  but  its  banks  are  private  property,  and  the  right  to 
use  the  stream  as  a  highway,  aad  the  right  to  laud  for  the  purpose  of 
receiving  and  discharging  freight  and  passengers,  are  distinct,  so  that 
those  navigating  the  river  have  no  right,  as  incident  to  the  right  of  navi- 
gation, to  land  upon  and  use  the  bank  at  other  places  than  a  public 
landing,  for  the  purpose  of  loading  or  unloading  vessels,  without  the 
•onsent  of  the  owner,  except  in  cases  of  peril  or  necessity.  Compkm  r. 
Baniina,  823. 
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ti  To  Detisminb  the  Rights  of  Ownkks  of  Lands  ADJicxirr  to  a  Bat 
OR  Other  Navioable  Water  ia  the  lands  and  wat«n  IjriDg  between 
their  line  and  the  line  of  n<ivigal)Ie  waters,  or  any  new  line  in  the  baj 
In  front  of  the  lauds  of  such  owners,  the  following  general  rules  ar« 
adopted:  1.  To  measure  the  whole  extent  of  the  ancient  bauk  or  line  of 
the  cove  or  bay,  and  compute  how  many  rods,  yards,  or  feet  each  ripa- 
rian owner  upon  such  line  has;  2.  To  divide  the  newly  formed  line  into 
as  many  equal  portions  as  those  contained  in  the  shore  line,  and  then 
draw  straight  lined-  troni  the  point  at  which  the  proprietors  respectively 
bouudeil  on  the  old  to  the  points  thus  determined  as  the  points  of  divia- 
ion  on  the  newly  formed  line.     Blodijftl  etc.  L.  Co.  v.  Pelera,  178. 

t.   In  DETERMININa  THE  RldHTS  OF  OWNER.S  OF  LaNDS  FRONTING  OH  WaTRRS 

IN  THE  Waters  Adjacent  to  thkir  Lands,  the  actual  shore  line  should 
not  be  taken  as  a  basia  for  computation,  if  it  happens  to  be  elongated  by 
deep  iudeutatiuiid  or  sharp  projections,  but  the  general  line  ought  to  be 
taken  in  the  same  mode  tiiat  the  meanders  are  run  by  the  United  States 
government.  BlodyHt  etc.  L.  Co.  v.  Peters,  175. 
4.  Waters  —  Rioht  to  Drain  Surface  Water.  —  A  land-owner  haa  no 
right,  under  any  circumstances,  to  reclaim  his  land  by  digging  an  artifi- 
cial ditch  and  carrying  the  surface  water  thereon  at  once  upon  the  laud 
of  an  ailjoinin^  owner,  rendering  it  wet  ami  untillable,  nor  can  such  right 
be  upheld  on  the  ground  that  its  exercise  is  an  act  of  good  husbandry. 
r«rexT.  Eineder,  113. 

See  Grants;  Wharvbs. 

SALES. 

1.  Conditional  Sale  —  Payment  and  Rescission  thereof. — Where  a  note 
is  given  in  payment  for  a  sewing-machine,  the  title  to  which  is  to  be  held 
by  the  seller  until  the  payment  of  the  note,  which  is  left  with  a  third 
party  authorised  to  receive  cattle  in  payment  and  to  surrender  the 
note,  and  after  such  surrender  the  cattle  are  claimed  i)y  the  execution 
creditors  of  the  maker  of  the  note,  wlio  thereupon  redelivers  the  note 
to  the  third  person,  under  agreement  that  it  shall  be  considered  that  no 
payment  has  been  made,  the  title  to  the  maciiinc  i-s  thereby  reinvested 
in  the  seller  upon  his  ratirtcatio!i  of  the  transnction,  althou.'h  tlie  thir.l 
party  had  no  authority  except  to  receive  payment  of  the  note  and  to 
surrender  it.      Boiling  v.  Kirhy,  789. 

1.  Conditional  Sales  —  Breach  of  CoNDirroN  —  Rights  ok  Pariik.«. — 
Under  a  coiuiitional  sale  providing  that  the  title  shouM  remain  in  the 
seller  until  the  purchase-notes  were  paid,  and  that  on  non-pay Mient  of 
any  of  them  at  maturity  the  seller  should  have  the  rlL'ht  to  t-.'<e  pos- 
session of  the  property,  but  not  providing  that  this  should  operate  as  a 
rescission  or  as  a  forfeiture  of  the  payments  made,  the  taking  po-sossion 
by  the  seller  upon  default  in  payments  by  the  buyer  will  not  untitle  the 
latter  to  rescind,  or  to  recover  the  amount  paid,  or  to  a  delivery  of  the 
unpaid  notes,  or  to  any  lien  upon  the  property  for  the  amount  paid  by 
him;  but  upon  the  paj^ment  of  the  amount  remaining  dne,  he  is  entitled 
to  a  return  of  the  property.     Tufin  v.  D'AreambcU,  79. 

%,  Conditional  Sale.  —  A  contract  termed  a  "  lease,"  by  which  the  owner  of 
chatiels  agrtfs  to  deliver  them  to  one  who  agrees  to  pay  a  gross  sum  as 
"hire."  the  title  to  r'Miiain  in  the  "lessor "  until  the  entire  "hire"  is 
pail,  but  which  contains  no  express  stipulation  for  the  return  of  the 
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property  at  the  end  of  the  term,  is  a  conditional  sale,  and  not  a  bail< 
ment,  and  renders  the  property  subject  to  an  execntion  in  favor  of  the 
leasee's  creditors.  Farquhar  v.  McAlevy,  497. 
i.  Sale  of  Propertf,  Title  to  Which  is  Retained  as  Security,  dom 
i»OT  Preclude  Recovery  of  Balance  of  Price  when.  —  Where 
property  is  sold,  the  seller  taking  notes  for  the  price,  in  each  of  which 
it  is  stipulated  that  the  title  to  the  property  should  remain  in  him  until 
full  payment  of  the  notes,  and  that  in  case  of  default  the  payments 
previously  made  should  be  considered  as  payments  for  the  use  of  the 
property,  and  after  default  in  payment  of  the  last  note,  the  seller  re- 
takes the  property  and  sells  it,  after  notice  to  the  buyer,  for  a  sum  less 
than  the  amount  due  him  on  the  last  note,  such  sale  will  not  preclude 
him  from  recovering  the  balance  due  to  him  on  said  note,  such  not* 
stipulating  that  it  was  to  be  paid  absolutely  and  at  all  events,  aud  with* 
Mt  dsfenM.     Dedei-kk  v.  Woife,  283. 

See  Usury,  3. 

SELF-DEFENSE. 
See  Homicide,  3,  4. 

SET-OFF. 

JOSOHBNTS  —  CONOLTTSIVENESS    OF,    AS    AGAINST    SkT-OIT.  —  A    Set-off    may 

or  may  not  be  pleaded,  at  the  election  of  the  defendant;  and  if  not 
pleaded,  the  right  to  sue  upon  it  as  an  independent  cause  of  action,  or 
to  rely  upon  it  in  defense  to  another  action  by  the  same  plaintiflf,  is  not 
affected  or  impaired  by  a  judgment  against  the  defendant.  This  rule 
applies  to  a  snit  on  a  judgment  rendered  in  another  state,  in  the  absence 
•f  proof  that  a  different  rule  prevails  there.    Roach  v.  Privett,  819. 

SHERIFF. 
See  Executions,  1,  2. 

SOCIAL    CLUBS. 
See  In-toxtcatinq  Liquobs. 

SPECIFIC     PERFORMANCE. 

L  Vbicdob  and  Vk:-?!  "r  _  Void  Option  as  CoNnNuiNO  Offeb  to  Sell.  — 
An  option  for  the  piiichase  of  land,  though  void  as  an  option  because  of 
an  extension  of  time  without  new  consideration,  is  still  valid  as  a  con- 
tinning  offer  to  sell,  and  if  accepted  before  retraction,  together  with  a 
tender  of  the  purchase  price,  it  constitutes  a  contract  npon  which  spe- 
oitio  performance  may  be  had.     Ide  v.  Leiaer,  17. 

&  Vendor  and  Vendee  —  Contract  of  Sale.  —  A  complaint  in  an  action 
for  the  specific  performance  of  a  contract  for  the  sale  of  land  need  not 
allege  the  non-existence  of  a  complete  or  adequate  remedy  at  law  in 
damages.     Ide  v.  Leiaer,  17. 

B,  Ykmdob  and  Vbndes  —  Contract  of  Salk.  —  A  complaint  ia  an  action 
for  the  specific  performance  of  a  contract  for  the  sale  of  land,  alleging 
that  the  vendor  was  the  owner  thereof  at  the  time  of  the  execution  of 
the  contract,  need  not  allege  that  he  was  the  owner  at  the  tisM  that 
that  such  complaint  was  filed.     Idt  v.  LtMer,  17. 
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SPENDTHRIFT  TRUSTS. 
S«e  Dkvises,  4i 

STATES. 

See  COBPOBATIONS,   t> 

STATUTE  OF  FRAUDS. 
8m  Conrtuova,  7;  L&isx,  6;  Vendor  and  Vknom,  S. 

STATUTE  OF  LIMITATIONa 
8e«  Limitations  or  Aotionb. 

STATUTES. 

L  TiTLi  TO  StATim  need  not  be  a  complete  index  to  Iti  proritiona,  Init 
the  rabjeot  of  the  proposed  legislation  mast  be  so  expressed  therein  aa 
to  give  notice  of  its  purpose  to  the  members  of  the  legislature  and  to 
others  specially  interested.     Philadelphia  v.  Ridge  etc  B'y  Co.,  612. 

1.  TiTLB  TO  Statotb  must  clearly  express  the  subject  or  subjects  contained 
therein,  otherwise  the  statute  is  nnconstitutional  and  void.  PkUadel- 
phia  T.  Ridge  etc.  R'y  Co.,  612. 

Iw  TtriiB  or  SnppLKMBMTAL  Act.  —  '^Mien  a  statute  ia  a  supplement  to  a 
former  statute,  the  subject  of  which  is  sufficiently  expressed  in  its 
title,  while  the  provisions  of  the  supplement  are  germane  to  the  subject 
of  the  original,  the  general  rule  is,  that  the  subject  of  the  supplement  is 
eovered  by  a  title  which  contains  a  specific  reference  to  the  original  by 
its  title,  giving  the  date  of  its  approval,  and  declaring  it  to  be  a  aupple- 
ment  thereto.     Philidelplua  y.  Ridge  etc  R'y  Co.,  512. 

4.  PoLiox  Power  —  Prevektion  of  Fraud.  — The  state  may  institute  any 
reasonable  preventive  remedy  when  the  frequency  of  fraud,  or  the  diffi- 
oulty  experienced  by  individuals  in  circumventing  it,  is  so  great  that  no 
other  means  will  prove  efficacious.     Purple  v.  Wagner,  141. 

I.  Police  Powbb  —  Extent  or.  —  The  police  power  of  the  state  ia  not  con- 
fined to  regulations  looking  to  the  preservation  of  life,  health,  good  or- 
der, and  decency.  Laws  providing  for  the  detection  and  prevention  of 
imposition  and  fraud,  as  a  general  proposition,  are  free  from  constitu* 
tional  objection.     People  ▼.   Wagner,  141. 

6>.    CON3TITUTIOMAL  LaW  —  STATUTE   LeOALIZINO  DeEDS  Or   DIVORCED  MaR- 

BIED  Women.  —  A  statute,  retrospective  as  well  as  prospective  in  its 
operation,  legalizing  the  sole  deeils  of  married  women,  executed  in  good 
faith  after  judgment  of  divorce  in  certain  cases,  although  defective  aer- 
Tioe  of  process  may  have  rendered  the  juilgment  invalid  in  fact  for  want 
of  jurisdiction,  is  valid  and  constitutional,  an<l  such  deed,  executed  in 
A  ease  provided  for  by  the  statute,  conveys  a  good  title.  Wi^tar  v.  Fo$- 
lmr,iii. 

Bee  Estoppel,  3;  Neolioencb,  19. 

STOCK  AND  STOCKHOLDERS. 
See  Cobporations. 

STREET-CAR   COMPANIES. 
See  Railroad  Companiks,  32-3i. 
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STREETS. 
8m  Injunctions,  1« 

SUBP(ENA. 
See  Pboc£83,  8. 

SUBROaATION. 
8m  Dbbtob  and  Creditor;  Insubahoi,  IQl 

SUBSCRIPTIONS. 
See  Corporations. 

SUNDAY. 
See  Animals. 

SURVEYS. 

QOTBRNHENT    SURVBTS,    SHORTAGE    IN,    HOW    APPORTIONKD.  —  Where    th« 

government  map  and  the  original  field-notes  show  a  township  and  each 
of  its  sections  to  be  full,  but  all  the  monuments  between  the  two  north- 
ern tiers  of  sections  are  lost,  and  the  evidence  shows  that  there  is  a 
shortage  in  the  measurement  of  those  two  tiers,  such  shortage  shonid 
not  fall  wholly  on  the  northern  tier,  but  should  be  apportioned  eqnally 
between  the  two  tiers,  although  the  original  survey  must  have  been 
made  by  beginning  in  the  southeast  corner  of  the  township,  and  work* 
ing  northward.     Jama  v.  Drew,  287. 

See  Grants. 

SURVIVAL  OF  ACTIONS. 
See  Abatement. 

TAX  SALES. 
See  Co-ten  AN  cr,  2-6. 

TAXATION. 
See  Estoppel,  4;  Mortgages,  1. 

TELEGRAPH  COMPANIES. 

1.  Telegraph  Line  in  Street  is  Additional  Servitude  ?or  Which 
Abdttino  Owner  must  be  Compensated.  —  A  telegraph  line  along  a 
public  street  is  no  part  of  the  equipment  of  the  street,  but  is  foreign  to 
its  wse,  and  an  additional  servitude.  A  municipal  corporation  cannot 
therefore  authorize  a  telegraph  company  to  construct  its  line  along  a 
public  street,  without  first  making  compensation  to  on  abutting  owner, 
whether  the  fee  in  the  street  is  in  him  or  in  the  public  Stowera  v.  Po»' 
tal  Tel.  Co.,  290. 

f.  Damages  tor  Mental  StTFFERiNG  Disconnected  from  Physical  Injurt 
not  Rfcoterable  in  Action  for  Negligence.  — In  an  action  against 
a  telegraph  company  for  negligent  delay  in  delivering  a  message,  dam- 
ages cannot  be  recovered  for  mere  mental  suffering  disconnected  from 
physical  injury,  and  not  the  result  of  the  willful  wrong  of  the  defend< 
ant.      IVestern  U.  Td.  Co.  v.  Rogers,  300. 
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TELEPHONE  COMPANIES. 
See  Neglioenck,  2. 

TENANTS  IN  COMMON. 

6m   Co-TKNANCr. 

TENDER. 

8«e    MORT(iAGE.><,  2. 

THREATS. 
Bm  DuRKsa,  1;  Uohioidi,  6. 

TORTS. 
8m  Abatxhent,  I;  Trespass. 

TRADE-MARKS. 

1.  Tkadb-xabv,  What  is  amd  What  is  mot.  —  A  trade-mark  is  a  distino* 

tire  aign  or  mark  by  which  the  manufactared  articles  produced  by  one 
person,  or  firm,  or  maker  are  distinguishable  from  those  produced  by 
riral  mannfaoturera.  It  is  not  an  in^entioa,  nor  does  it  relate  to  or 
affect  processes  of  manafactnre  or  mechanical  combinations.  Hoyt  ▼. 
Hoyt,  675. 

2.  Size,  Shape,  ob  Mode  or  Constrdotion  of  Thino  in  Which  Ooods  are 

Put  not  Trade-mark.  —  The  size,  shape,  or  mode  of  construction  of  a 
box,  barrel,  bottle,  or  package  in  which  goods  may  be  put  is  not  a  trade- 
mark.    Hoyt  r.  Hoyt,  676. 

S.  Manupaoturer  not  Enjoined  from  Using  Label.  Bottle,  or  Mode  of 
Packino  when.  —  A  manufacturer  will  not  be  enjoined  from  using  a 
label  resembling  one  used,  but  not  originated,  by  the  plaintiff;  nor  from 
nsing  stock  bottles  to  which  neither  party  has  an  exclusive  right;  nor 
from  nsing  a  metliod  of  packing  bottles  wiiich  any  one  is  at  liberty  to 
employ.     Hoj/t  v.  Hoyt,  575. 

4.  Sign,  Device,  or  Mark  Originated  by  One  Manufacthrkb  oamnot 
BE  Adopted  by  Anothkk  as  his  Tkadk-mark.  —  A  sign,  device,  or 
mark  originated  and  in  actual  use  by  one  manufacturer  cannot  be 
adopted  and  registered  bj'  another,  who  tak'sa  fumy  to  it,  as  his  trade- 
mark, and  such  adoption  and  rec-istration  will  nut  confer  a  title  on  him 
who  inakt'S  it,  because  it  would  be  an  infringement  upon  the  original 
owner.     Hoyt  v.  /Joyt,  575. 

A.  A  Person  uas  a  Right  to  the  Excll.sive  Use  of  Marks,  Forms,  ob 
Symbols  appropriated  by  him  for  the  purpose  of  pointing  out  the  true 
origin  or  ownership  of  an  article  manufactured  by  him;  but  such  designs 
cannot  be  ased  for  the  simple  purpose  of  naming  or  describing  th« 
quality  of  the  goods.     LiggeU  etc  T.  Co.  r.  Jteid  T.  Co.,  SIS. 

t.  Ibfrinosmbnt  —  Injunction  —  Evidence.  —  To  constitute  ao  infringe. 
■Mnt  of  a  trade-mark,  so  as  to  entitle  the  owner  thereof  to  an  injunction 
against  the  infringing  party,  it  is  sufficient  that  the  imitation  is  sooh  as 
voald  be  likely  to  mislead  one  in  the  ordinary  conrM  of  parehasing  th* 
goods,  and  lead  him  to  suppose  or  believe  tiiat  he  was  parehasing  tb« 
genaine  article.  It  is  not  necessary  to  show  that  any  one  has  bMn  ia 
fact  deceived,  nor  to  Mtablish  intentional  fraud.  LiggeU  etc  T.  Ca.  T. 
Bad  T.  Co.,  313. 
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7.  ImfktSoembnt —  Injunction.  — One  who  !iaa  appropriated  a  trade-mark 

to  distingnish  his  goods  from  other  similar  goods  has  a  property  right  in 
it  which  will  be  protected  by  injunction  against  the  infringing  party. 
To  entitle  him  to  a  perpetual  injunction,  the  imitation  need  not  be  ex- 
act or  perfect.     LiyyM  etc.  T.  Co.  v.  Rdd  T.  Co.,  313. 

TRESPASS. 

L  Thb  Qcestion  of  Titlb  to  Real  Estate  mat  be  Raised  rv  an 
Action  of  Trespass,  where  the  defendants  insist  that  they  had  a  right 
to  do  what  they  did,  because  they  were  the  owners  and  entitled  to  the 
possession  of  tho  property,  and  the  plaintiffs  were  trespassers  tliereon. 
Lyon  V.  Fairlank,  732. 

S.  Tort  —  Joint  Defendants  — Recovery  against  One.  —  In  an  action  of 
tort  against  joint  defendants,  recovery  may  be  had  against  the  defend- 
ant alone  who  committed  the  wrong.     Costdlo  v.  Ten  Eyck,  128. 
Seo  Abatement,  8;  Lease,  4;  Real  PROPERTr. 

TRIAL. 

1.  Discontinuance  of  Action.  —  The  discontinuance  of  action  provided  by 

section  3396,  Virginia  Code,  applies  only  to  snch  defendants  as  are  not 
served  with  process,  and  is  inapplicable  when  all  the  defendants  have 
been  served.     Corhin  v.  Planters  Nat.  Bank,  673. 

2.  Right  to  Reopen  Case. — The  right  of  defendant  in  a  criminal  trial  to 

reopen  the  case  for  the  purpose  of  introducing  additional  proof  of  his 
reputation  for  truth  and  morality  is  entirely  within  the  discretion  of  the 
court.  Its  refusal  to  so  reopen  the  case  is  not  a  ground  for  reversal, 
unless  such  discretion  has  been  abused  or  unfairly  exercised.  StUe  v. 
Shroyer,  344. 

8.  General  Objection  to  Evidence,  part  of  which  is  admissible,  is  prop- 

erly overruled.     Siitt  v.  State,  853. 

4.  Estoppel  to  Object  to  the  Admission  of  Evidence. — Though  the 
loss  of  an  original  deed  is  not  so  proved  as  to  warrant  the  adinis;5ion  of 
evidence  of  a  copy,  yet  if  the  party  assigning  as  error  the  reception  of 
snch  copy  in  evidence  himself  claims  a  right  of  possession  necessarily 
based  on  the  original  deed,  this  is  a  sufficient  acceptance  of  the  ruling 
of  the  court  to  estop  him  from  denying  that  it  was  properly  in  evidence 
'  before  the  court.     Hope  v.  Blair,  366. 

i.  Verdict  —  Sufficiency  of  Evidence.  — When  the  evidence  is  in  equi- 
poise, the  verdict  must  be  against  the  party  on  whom  the  burden  of  proof 
primarily  rested;  but  in  a  civd  case  the  verdict  may  be  based  on  a  pre- 
ponderance of  the  evidence,  if  sufficient  to  satisfy  the  minds  of  the  jury. 
Clearly  convincing  proof  is  not  required.  Birmingham  etc  R'y  Co.  v. 
Hale,  748. 

lb  Personal  Examination  of  Injured  Person. — It  is  within  the  sound 
discretion  of  the  trial  court  to  order  the  surgical  examination  by  experts 
of  the  person  of  a  plaintiff  seeking  to  recover  for  personal  injury,  although 
the  defendant  has  no  absolute  right  to  have  such  order  made  and  exe- 
cuted. The  exercise  of  such  discretion  will  be  reviewed  on  appeal,  and 
corrected  if  abused,  but  the  examination  should  be  ordered  and  had 
under  the  direction  and  control  of  the  court,  whenever  it  fairly  appears 
that  justice  requires  the  disclosure  or  more  certain  ascertainment  of 
facts  which  can  only  be  produced  or  fully  elucidated  by  such  examina- 
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tlon,  and  that  It  may  Tie  macle  witViotit  danger  to  life  or  1:ealth,  or  th« 
infliction  of  spriona  pain;  and  the  refusal  of  the  motion,  whera  the  oir- 
onmstaiices  present  a  rea8onal>ly  clear  case  for  the  examination  nnder 
the  rule  stated,  is  such  an  abuse  of  dixcrutiou  ua  will  operate  to  reverse  a 
judguieut  in  favor  of  \(IaiiitifT.     Aitf^iiini  etc.  R.  U.  Co.  v.  HlU,  764. 

7.  Pkrsonai,  Examtnatios  of  Party  Injimiku. — In  an  action  to  recover 

for  personal  injury,  where  it  appears  that  plaintiff,  a  young  unmarried 
woman,  has  submitted  to  several  personal  examinations  by  her  physi- 
cian, who  states  the  nature,  extent,  and  probal>le  effects  of  her  injuries, 
but  whose  statement  is  questioned  by  other  physicians,  the  defendant 
ia  entitled  to  an  order  that  plaintiff  submit  to  a  personal  examination  by 
a  disinterested  snrgeon,  and  the  refusal  to  grant  such  order  ia  reversible 
error,  when  the  examination  will  not  endanger  lifa  or  health.  Ahbama 
etc  R.  R.  to.  y.  Hill,  764. 

8.  A  Party  is  not  Enti iled  to  havb  Answers  Sufpressbd,  if  they  are 

in  response  to  interrogatories  to  which  he  interposed  no  objection,  and 
to  which  he  propounded  cross-interrogatories.  LcuiavilU  etc  R.  R.  Co. 
T.  HaU,  86.3. 
B.  IN8TRUOTIONS.  —  Clbrioal  ERRORS  in  instructions,  readily  discovered 
npoa  reading  thenif  are  not  grounds  for  reversaL  ShorUl  v.  81.  Joseph, 
317. 

10.  ARonHBNTATiVB  Charoks,  based  on  specific  parta  of  the  eridence,  are 
properly  refused.     Birminr/luim  etc  R'y  Co.  v.  HcUe,  748. 

11.  iNSTRCcmoir  Ihafplicable  to  Casb  should  not  be  Qivbk.  —  An  in* 
■tructioQ  which  haa  no  application  to  the  case  as  made  by  the  evidence 
should  not  be  given  to  the  jury.     Maury  v.  State,  291. 

12.  TiMB  FOR  Deliberation  of  Jury  Insufficient  whbn. — Where  a 
jury  in  a  murder  case  retire  for  deliberation  at  10:35,  p.  M.,  on  Saturday 
night,  and  at  11:30,  p.  M.,  ask  the  court  how  long  they  have  to  deliber- 
ate, and  are  informed  that  the  court  will  adjourn  at  12  o'clock,  where- 
upon they  immediately  return  a  verdict  of  guilty,  the  time  given  for 
deliberation  is  insufficient.     Maury  v.  State,  291. 

See  Appeal. 

TROVER. 

1.  Conversion  —  What  Constitutes.  —  An  intermeddling  with  or  dominion 
over  the  property  of  another,  whether  by  the  defendant  alone  or  in 
connection  with  others,  which  is  subversive  of  the  dominion  of  the  true 
owner,  and  in  denial  of  his  rip;hts,  is  a  conversion.  It  is  not  essential 
to  conversion  sufficient  to  support  the  action  of  trover  that  the  defend- 
ant should  have  the  complete  manucaption  of  the  property.  Boiling  v. 
Kirhy,  789. 

%  Conversion  —  What  Constitutes.  — Where,  nnder  a  conditional  sale  of 
a  sewing-machine,  the  seller,  upon  default  in  payment,  demands  the 
machine  from  the  purchaser's  wife,  the  purchaser  himself  having  left 
the  state,  and  her  father  nnooaditionally  refuses  to  allow  the  seller  to 
take  possession  of  the  machine,  this  will  amount  to  a  conversion;  but 
if  such  refusal  is  based  on  a  disputed  question  of  payment,  and  upon 
an  agreement  that  the  father  is  to  have  time  to  ascertain  if  payment 
has  b««n  made,  and  if  it  has  not,  to  surrender  the  machine,  then  he  ia 
not  guilty  of  eonversion,  although  in  the  mean  time  the  original  pur> 
chaser  returns  and  removes  the  machine  without  his  knowledge  or  oon* 
max.    BolUttg  v.  Kirby.  789. 


Index.  1021 

t.  CoHvnwiOK,  TO  SpsTAr*  Trover,  must  be  a  detraction  of  the  plaintifiTt 
property,  or  some  unlawful  interference  with  his  use,  enjoyment,  or 
dominion  over  it;  an  appropriation  of  it  by  defendant  to  his  own  use, 
or  to  the  use  of  a  third  person,  in  disregard  or  defiance  of  the  owner's 
right,  or  a  withholding  of  possession  under  a  claim  of  title  inconsi«> 
tent  with  the  title  of  the  owner.     Boiling  v.  Kirby,  789. 

4.  Conversion  tpon  Which  Trover  may  be  Based  must  be  a  positive  tor- 

tious act.  Non-feasance  or  neglect  of  legal  duty,  or  mere  failure  to  per- 
form an  act  made  obligatory,  by  contract,  or  by  which  property  is  lost 
to  the  owner,  will  not  support  the  action.     Boiling  v.  Kirby,  1S9. 

6.    CONVI  R-ilON   CANNOT   BE  BaSED  ON    POSSESSION  RETAINED    BY  At.REKMENT 

until  demand  and  refusal  to  deliver  after  the  assent  has  been  with- 
drawn, or  the  time  covered  by  it  has  lapsed.     Boiling  v.  Kirby,  789. 

6.  Conversion.  —  Bare  Possession  of  Property,  witiiout  some  wrongful  aot 

in  the  acquisition  of  possession,  or  in  its  detention,  and  without  any 
illegal  assumption  of  ownership,  or  illegal  user  or  misuser,  is  not  a  con- 
version for  which  trover  will  lie.     Boiling  v.  Kirby,  789. 

7.  Conversion.  —  Bailee  Undertaking  to  Carry  Property  to  the  Oww- 

KB,  but  failing  to  do  so,  whereby  it  is  snbseqaently  lost  wliile  in  his  posses- 
sion, through  no  positive  misoouduct  of  his,  ia  not  liable  for  conversion. 
But  if  he  does  any  affirmative  act  inconsistent  with  the  bailment,  and 
known  by  him  to  be  so,  trover  will  lie  against  him.  Boiling  v.  Kirliy, 
789. 
&  Conversion.  — Oni  ha  vino  Notice  of  the  claim  of  the  true  owner,  and 
who  delivers  the  property  to  another  person,  or  permits  him  to  take  it  out 
of  his  possession,  whereby  it  is  lost  to  the  owner,  is  liable  for  its  value 
in  trover.     Boiling  v.  Kirby,  789. 

TRUSTS. 

1.  Trttst  Fcnd  —  Insolvent  Estate  —  Settlement  or  Accoitnt.  —  Where 
a  railroad  company  indorses  a  note,  guaranteeing  its  payment  at  matu- 
rity, on  condition  that  it  owes  the  maker  the  amount  named  therein  at 
that  time,  but  prior  thereto  settles  with  him,  and  retains  sufficient 
money  to  pay  the  note,  charging  it  to  him  on  its  books,  and  creditinf;  it 
to  the  payee,  to  whom  it  fails  to  pay  the  money  as  agreed,  and  mni'.'les 
it  with  its  own  effects,  after  which  a  receiver  for  the  railroad  is  ap- 
pointed and  its  effects  pass  to  him,  the  money  so  received  by  the  com- 
pany is  not  a  debt  in  the  hands  of  the  receiver,  but  is  a  trust  funi, 
which  he  is  bound  to  pay  over  to  the  payee  in  the  note.  Carh-y  v. 
Graven,  99. 

5.  Equity  has  No  Jurisdiction  of  a  Trust  where  the  trust  is  created,  and 

both  the  trustee  and  trust  estate  are  in  another  state.  Lines  v.  LineSf 
487. 

8.  Trust  with  Reserve  Power    op   Revocation.  —  A  reserved  right  of 

revocation  is  not  inconsistent  with  the  creation  of  a  valid  trust.  If  the 
right  is  not  exercised  during  the  lifetime  of  the  grantor,  and  according 
to  the  terms  in  which  it  is  reserved,  the  validity  of  the  trust  remains 
as  though  there  had  never  been  a  reserved  right  of  revocation.  Lmea 
V.  Lines,  487. 
i.  If  the  Title  op  a  Cestui  qub  Trust  is  Divestbd,  and  Invksted  in 
ma  Trustee,  and  this  fact  appears  on  the  face  of  the  instruments,  there 
is  no  presumption  of  honesty  in  the  transaction,  and  on*  who  snbse- 
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qnentiy  MqnlrM  tftk  from  the  trastea  la  not  entitled  to  protection  u 
•n  innocent  purchaaor.      Winter  r.  Tntnx,  160. 

1^    IlTTERCBFTIOM    BT  DlTUSB  Or  BOUNTT  InTRNOKD  FOR  AnOTHKR  IS  FrAUD 

VBOM  Whioh  Trust  Ajubis  when.  — Where  a  devisee  in  a  will  is  ac- 
tive in  preventing  the  testator  from  making  an  iuteuiled  pruvision 
therein  for  another,  for  whom  provision  would  have  been  made  l>iit  for 
bis  intervention,  such  devisee  will  be  held  to  be  a  tmstee  of  any  devise 
to  himself  to  the  extent  it  would  have  been  for  such  other  if  it  bad  not 
been  intercepted  by  him,  and  will  be  compelled  to  respond  to  the  claim 
•f  the  intended  beneficiary.  Such  interception  and  diversina  of  the 
testator's  bounty  amount  to  fraud,  from  which  a  trust  arises  by  opera- 
tion of  law.  Ragtdak  r.  Ragminle,  256. 
%,  Trust  Dxkd,  whbit  hot  Trstahkntart.  —  A  voluntary  deed,  by  which 
personal  property  Is  conveyed  to  a  trustee,  to  be  divided  among  cer- 
tain beneficiaries  at  a  time  to  be  selected  by  him,  containing  a  power  of 
revocation,  and  providing  that  before  distribution  the  income  shall  be 
paid  to  the  grantor  during  his  life,  creates  a  valid  trust,  and  is  not 
tostamentary  in  character.     Lines  v.  Linet,  487. 

8«e  DiTisBs,  4}  Limitations  of  Actioms;  PowBRa, 

ULTRA  VIRES. 

See   CORPORATIONIL 

UNDUE  INFLUENCE. 
So*  Fraddclrnt  Convetanoxs,  2;  Wills,  8l 

USURY. 

I.  Nboottablr  Ixstrumrnts  —  Stipulation  in  Not*  for  Costs  of  Ool- 
LRcnoN  —  Usury.  —  A  stipulation  in  a  note,  by  which  the  maker  agrees 
to  pay  all  costs  for  collecting  it,  not  less  than  ten  per  cent,  on  failure  to 
pay  at  maturity,  iucludes  an  attorney's  reasonable  fee,  and  does  not 
render  the  note  usurious.      Williams  v.  Flowers,  772. 

t.  Contract  to  Pat  Attorney's  Fee.  —  An  agreement  to  pay  a  reason- 
able  attorney's  fee,  which  the  payee  of  a  note  would  have  to  pay  if 
forced  to  collect  it  by  suit,  in  addition  to  legal  interest,  does  not  reu- 
der  the  note  usurious.      Williams  v.  Flowers,  772. 

&^Sali  of  Goods  on  Credit  at  Increased  Price  not  Usurious  whkn. 
—  A  contract  for  the  sale  of  goods  on  a  credit  of  thirty  days  at  a  oer- 
tain  price,  with  a  stipulation  that  if  they  are  not  paid  for  within  that 
time  the  price  shall  be  fifteen  per  cent  additional,  is  not  usurious.  But 
If  the  sale  is  in  fact  at  an  agreed  cash  price,  and  the  form  of  a  sale  on 
ere<lit  is  resorted  to  for  the  purpose  of  evading  the  statute  against 
vsnry,  the  contract  will  be  declared  usurious.  In  such  case  the  jury 
should  be  permitted  to  determine  whether  the  fifteen  per  cent  was  a 
part  of  the  price  to  be  paid  for  the  goods  if  payment  was  not  made 
within  thirty  days,  or  was  interest  illegally  reserved  on  the  price  en* 
tered  on  the  books  at  the  time  of  the  sale.     Bass  v.  Patterson,  279. 

4  Uhrrasonablr  Sum  as  Compbnsation  as  Evidence  of  Usurt.  — 
Where  the  lender  of  money,  or  his  agent,  and  the  borrower  agree  upon 
a  snm  for  compensation  to  the  former  for  services,  for  which  he  may 
charge  the  latter,  it  will  not  make  the  loan  usurious,  if  agreed  upon  in 
good  faith,  eveu  though  it  is  uurea^ouable;  the  unreasonableness  of  the 
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amount,  however,  !n  respect  to  the  services,  is  evidence  of  greater  or 
lesa  weight  according  s^  the  amount  is  more  or  less  unreasonable,  that 
it  was  taken  or  stipulated  for,  in  part  at  least,  as  compensation  for  the 
aae  of  the  mooey,  and  a  mere  cover  to  bide  the  usurionsness  of  the 
transaction.     Stein  v.  Svoemen,  234. 

f.  Loans  by  Agbnt  —  Enowledob  and  Liability  of  Principal.  —Under 
a  general  agency  to  conduct  the  business  of  money-lending,  the  princi- 
pal is  presumed  to  know  the  agent's  general  mode  of  carrying  it  on;  and 
if  the  agent  conducts  it  usuriously,  tiie  principal  is  pre.sumed  to  know 
it,  and  if  be  permits  it,  is  responsible  to  the  same  extent  as  if  be  had 
authorized  it  in  advance.     Stein  v.  Swensen,  234. 

A,  Loans  by  Agent  —  Evidence  of  Method  of  Transacting  Business. 
—  When  the  defense  of  usury  is  set  up  in  an  action  on  a  loan  and  ex- 
tensions made  by  the  lender  through  his  general  agent,  evidence  of  the 
manner  in  which  the  agent  transacted  the  business  of  his  agency  in 
loaning  money,  that  he  ordinarily  used  certain  blanks,  made  loans  for 
one  month,  and  extensions  for  one  month,  and  charged  commissions  of 
a  percentage  on  the  loans  and  extensions,  nominally  for  his  services 
rendered  the  borrower,  but  in  fact  to  evade  the  statute  against  usury, 
is  admissible.     Stein  v.  Swensen,  234. 

7.  UsuBY,  Agkeembnt  for  —  Extension  —  Evidence  of  Contemporanous 
Oral  Agreement. — Where  the  defense  of  usury  is  set  np  to  a  loan 
on  notes  and  extensions  thereof,  and  a  written  agreement  signed  by 
the  borrower,  authorizing  the  general  agent  of  the  lender  to  negoti- 
ate the  loan,  and  referring  to  extensions,  is  proved,  evidence  of  an 
oral  contemporaneous  agreement  made  by  the  agent  at  the  time  of  the 
loan,  in  respect  to  extensions  of  the  notes  upon  payment  of  a  commis- 
sion, and  evidently  made  as  a  means  of  avoiding  the  statute  concerning 
usury,  ia  admissible.     Stein  v.  Swensen,  234. 

VALUE. 
See  In.surance,  15,  16. 

VENDOR  AND  VENDEE. 

1.  EvionoN  —  Measubb  or  Dahaqes. — A  purchaser  of  land  under  war- 

ranty deed  ia  entitled,  upon  eviction,  to  the  purchase  price  paid,  as 
against  the  vendor,  with  interest  from  the  date  of  eviction.  Conrad 
v.  Effinger,  646. 

2.  Eviction  —  Measurb  of  Damages  —  CoaNSBL  Fees.  —  Where  a  vendee 

is  evicted  for  failure  of  title  which  the  vendor  employs  counsel  to  de- 
fend, the  vendee  caimot  recover  from  the  vendor  his  counsel  fees  in 
addition  to  the  price  paid  for  the  land,  with  interest  thereon  from 
eviction.     Conrad  v.  Effinger,  646. 

t.  Eviction  as  to  Part  —  Measure  of  Damages.  —  Where  a  purchaser 
buys  land  with  notice  of  infirmity  of  title,  and,  after  improving  it,  sells 
it  at  an  increased  prioe,  and  the  purchaser  from  him  is  evicted  as  to  one 
fourth  thereof,  the  first  purchaser  can  recover  of  bis  vendor  only  one 
fourth  of  the  price  paid  by  him,  while  he  must  pay  to  his  purchaser 
one  fourth  of  the  price  received  from  him.     Conrad  v.  Bjfinger,  646. 

4.  Option  to  Purchase  —  Consideration.  —  An  option  for  the  purchase 
of  land,  limited  to  a  certain  time  for  a  certain  consideration,  cannot  I  e 
extended  beyond  that  time  by  contract  without  a  new  consideration. 
Such  contract  is  nudum  pactum,  and  void.     Ide  v.  Leiser,  17. 


1024  Index. 

6.  Contract  for  Purchask  —  Statitte  of  Frattbs.  —  An  option  or  contntot 
for  the  purchase  of  land  signed  by  the  vendor  alone  may  be  enforced  by 
the  vendee  under  a  statute  of  frauds  not  requiring  the  writing  to  be 
•igned  by  the  party  sought  to  he  charged,  but  only  by  the  p*rty  by 
whom  the  sale  is  to  be  made.     Ide  v.  Leine/,  17. 

1  Brkack  of  Contract  to  PrncnASE  —  Remrdies.  —  Under  a  contract 
for  the  purchase  of  land,  providing  that  the  vendor  may  declare  the 
contract  void  and  take  pos.session  on  failure  of  the  vendee  to  perform 
the  conditions  named  tlierein,  the  vendor  may,  upon  the  abandonment 
of  tho  contract  and  of  the  promidea  by  the  vendee,  either  maintain  a 
bill  for  specific  performance,  or  a  suit  at  law  for  the  purchase  price,  or 
for  repossession  of  the  premises  and  damages  for  the  breach  of  the 
contract.     Alhrt  v.  Mo/in,  126. 

1.  Breach  op  Contract  to  Purchase.  —  Measuri  of  Damaobs  in  a  suit 
by  the  veixlor  tor  breach  of  a  contract  to  purchase  laud  is  the  difference 
between  the  contract  price  and  the  value  of  the  land  at  the  time  of  re- 
entry and  abandonment  of  the  contract  by  the  vendee,  less  what  ha* 
been  paid.  The  vendor  can  only  be  deprived  of  this  remedy  by  the 
ternu  of  his  contract,  or  by  his  acts  and  oondaot,  eonstituting  a  waiver. 
Allen  r.  Mohn,  126. 

t.  Parol  Contract  to  Pdbchask  —  Tbnanot  at  Will  —  Ejectment.  — 
A  party  in  possession  under  a  parol  contract  to  purchase  land  is  a  tenant 
at  will,  and  cannot  be  ejected  by  hia  f^rantor  or  by  the  latter's  grantee, 
without  demand  for  possession,  or  notice  and  refusal  to  surrender,  or 
some  other  wrongful  act  by  him  to  determine  such  possession.  Jonea  r. 
Temple,  649. 

I.  Vendee  in  Possession  as  Owner  Claiming  Titlb  mat  Dispute  his 

Vendor's  Title.  — The  rule  that  where  a  vendee  enters  into  possession 
of  premises  under  a  contract,  he  cannot,  while  he  remains  in  possession, 
dispute  the  title  of  hia  vendor,  does  not  apply  in  a  case  where,  at  the 
time  of  the  contract  to  purchase,  the  vendee  is  in  possession  as  owner 
claiming  title,  and  his  entry  was  not  under  bis  vendor.  Oreette  ▼.  Coum, 
4S8. 
10.  Bona  Fide  Purchaser — Notice  — Record  of  Satisfaotiow  o»  Mobt- 
OAOE  —  Pbescmption. — Where  the  record  shows  that  a  prior  mortgage 
has  been  satisfied,  without  showing  by  whom  payment  was  made,  a  pur- 
chaser having  no  other  notice  than  the  record  may  assume  that  pay- 
ment was  made  by  the  party  owing  the  primary  duty  to  make  it;  and 
if  the  record  only  diseloses  that  if  a  certain  person  paid  the  mortgage 
debt  he  ia  entitled  to  subrogation,  the  purchaser  examining  the  title 
need  not  look  beyond  the  record  to  ascertain  whether  or  not  the  pay> 
ment  was  in  fact  made  by  that  person.     Ahem  v.  Freeman,  206. 

II.  Bona  Fide  Purchaser  —  Notice  of  ExnaES  in  Record-books. — 
One  purchasing  land  is  charged  with  constructive  notice  only  of  such 
entries  in  the  reception-booic  or  index  in  the  register's  office  aa  ar*  by 
law  required  to  be  made.     A/tern  y.  Freeman,  206. 

See  Abstracts  of  Titlb;  Adverse  Possession,  6;  CorBNAMn;  Pabtib%  8( 
Specific  I'kkfubmanck. 

VICE-PRINCIPALS. 
See  Master  and  Skrtant,  9. 
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wagering  contracts. 

See  Insitranck,  2. 

WAIVER. 
See  Bills  and  Notem,  8,  20;  Insubanos,  6,  8,  9,  12,  13. 

WAREHOUSEMEN. 

1.  Th>  Dutt  07  Warehousemen  imposes  on  them  the  exercise  of  ordinary 
care  only,  or  in  other  words,  the  care  and  diligence  which  good  and 
capable  warehousemen  are  accustomed  to  show  under  similar  circum- 
stances.    Lancaster  Mills  v.  Merchants'  etc.  Co.,  586. 

S.  Warehouseman  will  not  be  Held  Liable  on  Account  or  a  Defect  in 
HIS  Warehouse  for  a  loss  of  goods  by  6re,  when  such  defect  did  not 
cause  the  fire  nor  in  any  way  contribute  to  the  loss.  Lancaster  Mills  v. 
Merchants'  etc.  Co.,  586. 

8.  Warehouseman's  Ltabilitt  to  Owner  op  Propertt  for  not  Effectino 
Insurance  thekeon.  —  If  a  warehouseman  agrees  with  a  common  car- 
rier to  receive  goods  from  the  latter,  and  to  insure  the  same  while  in  his 
keeping  for  the  benefit  of  the  carrier,  and  after  receiving  goods  pursu- 
ant to  such  agreement,  fails  to  insure  them,  he  is  answerable  to  the 
owners  thereof  for  any  damage  resulting  to  them  from  the  failure  to 
procure  insurance  as  stipulated.  Lancaster  Mills  v.  Merdianta'  etc  Co., 
586. 

4.  Warehouseman's  Obligation  to  Insure. — If,  by  the  terms  of  a  contracl 
between  a  common  carrier  and  a  cotton-press  company,  the  formei 
agrees  that  the  latter  shall  press  all  cotton  which  the  carrier  desires  to 
have  pressed  during  the  continuance  of  the  agreement,  and  that  the 
press  company  shall  warehouse  the  same,  load  it,  after  being  compressed, 
on  the  cars  of  the  carrier,  and  insure  it  while  in  its  custody  for  the  bene- 
fit of  the  carrier,  the  obligation  of  the  press  company  is  to  insure  agjwnst 
loss  by  fire  all  cotton  in  its  presses  for  its  full  value,  and  covering  every 
interest  therein.  Such  obligacion  is  not  limited  by  the  life  of  the  dray 
tickets  issued  by  the  press  company,  nor  by  the  surrender  of  such  tick- 
ets and  the  issuing  of  a  bill  of  lading  by  a  carrier,  but  continues  as 
long  as  the  cotton  remains  in  the  custody  of  the  press  company.  Lan- 
caster Mills  V.  Merchants'  etc.  Co.,  586. 

t.  Warehouseman  Insuring  Property  in  his  Custody  under  a  Con- 
tract Requiring  Him  so  to  do  is,  in  respect  to  such  insurance,  the 
trustee  of  the  owners,  and,  as  such,  bound  to  make  proofs  of  loss,  and 
to  institute  proceedings  for  collection.     Lancaster  Mills  r.  Merchants^ 

tU.  Co.,  586. 

See  Carriers. 

W.-VRRANTY. 
See  Covenants. 

WATERS. 
See  Riparian  Rights;  WHAxm. 

WHARVES. 
L  Waters  —  Private  Wharf,  What  Constitutes.  —  The  HgM  t»  Meet  • 

wharf  or  landing  on  a  navigable  stream  having  its  foundation  in  tb« 
Am.  St.  Rep.,  Vol.  XXIV.— 6« 
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ownership  of  the  lancl,  when  erected  by  an  individual  at  his  o\yn  ez« 
penae,  it  is  private  property.  The  public  may  acquire  an  easement  or 
right  to  the  use  of  such  landing  by  dedication  on  the  part  of  the  owner 
of  the  soil;  but  its  use  by  individuals,  with  the  permisaion  of  the  owner, 
doea  not  give  the  public  the  right  to  use  it  without  his  consent;  and  ita 
Dse  by  the  public,  with  his  pL-rniission,  for  a  number  of  years,  and  for 
his  own  emolument,  will  not  amount  to  a  dedication.  Compton  v.  //as- 
kins,  823. 

t,  Waters  —  Whar»,  whbthee  Publio  or  Private.  —  Whether  or  not  a 
wharf  or  lauding  is  public  or  private  depends  upon  tlio  ownership  of 
the  soil,  the  purposes  for  which  it  was  built,  the  authority  by  which 
it  was  erected,  the  uses  to  which  it  has  been  applied,  and  the  nature 
and  character  of  the  structnre.  If  the  land  on  which  it  is  constructed 
ia  vested  in  the  public,  or  if  built  by  public  authority  on  land  con* 
demned,  or  if  at  the  terminns  of  a  public  highway,  practically  forming 
a  part  thereof,  or  if  it  has  heen  dedicated  by  the  owner  to  the  une  of  the 
public,  it  may  be  regarded  as  a  public  wharf  or  landing.  Compton  v. 
Hankins,  823. 

IL  Watbrs  —  Right  to  Maintaiw  Privatk  Landino.  —  Riparian  owner* 
have  the  right  to  construct  private  wharves  and  landings  on  navigable 
•treams,  subject  to  the  public  right  of  navigation.  The  owner  has  the 
■ame  dominion  and  power  to  control  such  landings  as  any  other  private 
property,  and  to  possess  and  use  the  same  to  the  exclusion  of  the  pub- 
lic. Hence  the  right  to  raft  timber  does  not  imply  or  carry  with  it  the 
right  to  deposit  or  store  logs  or  timber  upon  such  private  property  pre* 
paratory  to  its  being  rafted.     Compton  v.  Hankins,  823. 

4  Waters  —  Private  Wharf  —  Rights  of  Owner.  —  The  objects  for  which 
•  private  landing  on  a  navigable  stream  may  be  held  and  used  may  be 
pablie  without  affecting  its  private  character.  In  such  case  there  is 
•n  implied  license  to  vessels  to  use  it  for  receiving  and  discharging 
freight  and  passengers;  and  also  to  all  persons  to  occupy  it  for  lawful 
Mid  oastomary  purposes;  but  the  owner  may  at  any  time  revoke  the 
Hoense  as  to  the  entire  public,  or  withhold  permission  from  particular 
vessels  or  persons.     Compton  v.  Hankint,  823. 

ik  Waters  —  Private  Wharf  —  Righi-s  of  Owner.  —  The  owner  of  a  pri- 
vate landing  or  wharf  may  prohibit  its  use  for  storing  and  keeping  of 
timber  to  be  rafted,  which  may  obstruct  free  access  to  and  from  vessels. 
Compton  V.  Hankins,  823. 

C  Waters  —  Public  and  Private  Wharf.  — If  a  wharf  or  landing  on  a 
navigable  stream  is  public,  the  owner  is  under  obligation  to  concede  to 
others  the  privilege  of  landing  their  goods.  If  it  is  private,  he  has  th« 
•xclusive  right  to  its  use  and  enjoyment,  or  to  permit  such  parties  to 
nao  it  as  he  sees  proper.     Complon  v.  HanJdns,  823. 

WILLS. 

L  Name  Written  in  Body  of  Instrument  not  Prbsitmed  to  be  Signa- 
ture. —  When  a  testator,  or  the  maker  of  a  contract,  8ubscril>es  a  will 
or  contract  at  the  end  and  in  the  manner  in  which  instruments  are  usu- 
ally signed,  a  presumption  arises  that  he  affixed  his  name  at  a  signature 
thereto;  but  when  the  name  is  written  in  the  body  of  tiie  instrument, 
where  a  name  is  usually  inserted  as  descriptive  of  the  person  who  is  to 
execute  it,  and  rarely  as  a  signature,  no  sach  presumption  arises;  and  to 
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make  it  a  valid  signature,  it  mnst  be  shown  that  it  was  written  with  in* 
tent  to  make  it  hia  sij^piatnre.  Where,  therefore,  a  testatrix  writes  her 
name  at  the  beginning  only  of  an  alleged  will,  but  there  is  no  evidence 
to  show  that,  directly  or  indirectly,  by  word  or  gesture,  she  referred  to 
her  name  thus  written  as  her  signature,  nor  evidence  of  any  act  on  her 
part  from  which  it  might  be  inferred  that  her  name  there  written  was 
intended  to  be  in  execution  of  a  completed  will,  a  finding  or  judgment 
that  such  name  was  there  written  with  intent  that  it  should  have  effect 
as  her  signature  in  final  execution  of  a  will,  cannot  be  sustained,  al> 
though  it  is  proved  that  she  said  to  one  of  the  subscribing  witnesses: 
"  This  is  my  will;  take  it  and  sign  it "  In  the  MaUer  of  the  Will  of  Booths 
429. 

Thb  Word  "Relations,'*  whennsed  in  wills  and  statntes,  is  ordinarily 
construed  as  including  relatives  by  consanguinity,  and  excluding  rela* 
tives  by  affinity,  unless  a  contrary  intention  is  manifested.  Bennett  v. 
Van  Riper,  416. 

Confidential  Relations  —  Presumption  ot  Undue  Influence  —  Bur- 
den OF  Proof.  —  The  mere  existence  of  confidential  relations  between 
the  proponent  and  principal  beneficiary  under  a  will  and  the  testa- 
tor will  not,  without  more,  raise  a  presumption  that  the  will  was 
procured  by  the  proponent  by  means  of  undue  influence  over  the  testa- 
tor, nor  cast  the  burden  of  proof  on  him  to  show  that  the  will  was 
executed  without  the  exercise  of  undue  influence,  coercion,  or  fraud  on 
his  part.  In  addition  to  the  existence  of  such  confidential  relations, 
the  proponent  must  exercise  some  active  interference  in  the  preparation 
or  execution  of  the  will,  to  raise  the  presumption  of  undue  influence  on 
his  part     Bancroft  v.  Otis,  904. 

See  Deeds,  1;  Devises;  Trusts,  6. 

WITNESSES. 

When  Husband  and  Wife  are  Both  Interested  in  the  result  of  • 
suit,  neither  is  competent  as  a  witness.     De  Farges  v.  Byland,  659. 

Discovert  —  No  One  can  be  Required  to  Criminate  Himself. — 
Hence,  even  in  civil  proceedings,  |a  material  fact  cannot  be  elicited 
by  discovery  from  the  adverse  party,  if  by  discovering  it  he  would  be 
exposed  to  a  criminal  prosecution  or  to  a  penal  recovery;  but  under  the 
code  of  Alabama  "  the  party  is  bound  to  answer  all  pertinent  interroga- 
tories, unless  by  the  answer  he  subjects  himself  to  a  criminal  prosecu- 
tion."   Louisville  etc.  E.  R.  Co.  v.  Hall,  863. 

Impeachment  —  Proof  of  Character.  —  In  impeaching  a  witness,  the 
inquiry  is  not  limited  to  character  for  truth  and  veracity,  but  may  ex- 
tend to  general  moral  character;  and  althovigh  a  notorious  want  of  chas- 
tity in  a  female  witness  will  create  a  general  bad  character  and  general 
reputation,  still,  the  independent  fact  that  she  is  a  prostitute,  or  keeps  a 
house  of  ill-fame,  is  not  admissible  to  impeach  her.  Birmingham  etc 
R'y  Co.  V.  Hale,  748. 

Evidence  —  Proof  of  Character.  —  A  witness  testifying  to  the  charac- 
ter of  a  party  must,  on  his  direct  examination,  confine  his  statement  to 
what  that  character  is,  as  upon  his  own  knowledge,  and  he  is  not  al- 
lowed to  substitute  for  his  knowledge  the  means  or  sources  of  it  although, 
on  cross-examination,  he  may  be  asked  what  he  has  heard  in  the  com- 
munity touching  the  character  of  the  party  inquired  about  Montgom- 
ery v.  Crosathwait,  832. 
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0b  Crtmtkal  Law  — Opiniow  as  to  Aok  as  Evidkncb.  —  When  the  iMae  ia- 
▼olved  is  as  to  whether  or  not  the  accused  waa  fourteen  years  of  age  at 
the  time  of  the  commission  of  the  alleged  felony,  a  witness  who  haa 
known  him  for  seven  or  eif^ht  years  is  incompetent  to  testify  that,  in 
his  opinion,  the  accused  was  fifteen  or  sixteen  years  of  age.  Marim  «. 
£to^844. 

8m  Bviobnob;  Railroad  CoMrAHia^  IS. 

WOMAN. 
8m  OmcB  AKD  Ownam,  S. 
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